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Sec.  596.    Constitutionality  of  search  and  seizure  laws. 

Certain  articles,  for  instance,  intoxicating  liquors,  which 
are  treated  as  property  while  used  for  lawful  purposes,  may- 
be subject  to  forfeiture  and  destruction,  under  proper  statu- 
tory provisions,  if  their  use  is  deemed  pernicious  to  the  best 
interests  of  the  community.  And  when  such  articles  are  at- 
tempted to  be  used  for  unlawful  purposes,  or  in  an  unlawful 
manner,  and  the  attempts  are  so  concealed  that  ordinary 

dilig:ence  fails  to  make  such  discovery  as  to  enable  the  law  to 
1007 
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declare  the  forfeiture,  statutes  authorizing  searches  and 
seizures  have  been  held  legitimate,  notwithstanding  the  Con- 
stitution of  the  United  States  and  of  many  of  the  States  pro- 
vide that  "the  right  of  the  people  to  be  secure  in  their  houses, 
papers  and  effects  against  unreasonable  searches  shall  not  be 
violated."  ^  It  has  been  held  that  the  term  "unreasonable" 
as  used  in  the  Constitution  of  the  United  States,  has  allusion 
to  what  had  been  practiced  before  the  revolution  and  espe- 
cially to  general  search  warrants,  in  which  the  person,  place 
or  thing  was  not  described,  and  the  Supreme  Court  of  Iowa 
has  held  that  "no  search  warrant  is  unreasonable,  in  the  legal 
sense,  when  it  is  for  a  thing  obnoxious  to  the  law  and  of  a 
person  and  place  particularly  described  and  is  issued  on  oath 
of  pi-obable  cause.  It  is  upon  this  right  of  search  and  seizure 
that  laws  of  the  States  generally  concerning  the  searching. of 
gaming  houses  and  seizures  of  persons  and  implements,  for 
the  search  and  seizure  of  base  coin  and  counterfeit  tools, 
devices  and  implements,  of  lotteries  and  tickets,  and  of  obscene 
books,  prints  and  pictures  are  sustained.^  Such  State  laws 
have  never  been  objected  to  on  constitutional  grounds  although 
they  have  existed .  from  the  beginning  of  our  .  State  govern- 
ments. The  supposed  doubt  as  to  the  right  of  search  and 
seizure  seems  to  have  arisen  only  with  statutes  adopting  a 
prohibitory  or  restrictive  plan  of  liquor  legislation  and  author- 
izing the  issuance  of  warrants  to  search  for  liquors  alleged 
to  be  illegally  kept  for  sale,  and  directing  their  seizure  when 
found  and  their  forfeiture  or  destruction  when  the  substance 
of  the  offense  is  established,  after  notice  to  and  hearing  of 
claimants  have  been  called  in  question,  and,  as  we  have  already 
said,  such  statutes  are  generally  sustained.'  The  exercise  of 
this  power,  however,  must  be  properly  guarded  so  that  abuses 
of  it  may  be  prevented,  and  a  citizen  may  not  be  deprived  of 
his  property  without  having  an  accusation  against  him,  setting 
out  the  nature  and  charge  thereof,  a  trial  by  his  peers  and  a 
judgment  according  to  the  laws  of  the  land,  and  he  shall  thus 

iGray  v.  Kimball,  2  Me.  299;  61  111.  242;  Allen  v.  Staples,  72 
Fisher  v.  McGirr,  67  Mass.  (1  Mass.  (6  Gray)  491;  Common- 
Gray)  1,  61  Am.  Dec.  381;  Lin-  wealth  v.  Intoxicating  Liquors, 
coin  V.  Smith,  27  Vt.  328,  Gilt  1 107  Mass.  396;  Hibbard  v.  People, 
V.  Parker,  31  Vt.  610.  4  Mich.  126;  State  v.  Snow,  3  K. 

2  Santo  V.  State,  2  Iowa,  165;  I.  64;  State  v.  Titzpatrick,.  16  R. 
63  Am., Dee.  487.  I.  54;  H  Atl.  773;  In  re  Horgan's 

3  State  V.  Brennan's  Liquors,  23  Liquors,  16  R.  I.'  542;  18  Atl. 
Conn.  277;  Oriatt  v.  Pond,  29  279;  Lincoln  v.  Smith,  27  Vt. 
Conn.    479;     Sullivan    v.    Oneida,  328;  Gill  v.  Parker,  31  Vt.  610. 
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be  secure  in  his  person,  houses,  papers  and  possessions  from 
unreasonable  searches  and  seizures.  Statutes  when  enacted 
with  due  regard  to  such  guaranteed  rights  will  not  conflict 
with  the  constitutional  prohibition  that  "private  property 
shall  not  be  taken  for  public  use  without  just  compensation" 
and  generally  they  are  held  to  be  valid.*  Upon  this  point  the 
Supreme  Court  of  Vermont  said  that  conceding  "that  there  is 
a  well  recognized  right  of  property  in  intoxicating  liquors, 
that  they  are  not  malum  in  se,  and  that  their  use  is  not  by 
law  prohibited  to  citizens  of  this  State,  these  propositions  are 
nevertheless  clearly  subject  to  the  qualification  that  when  kept 
and  intended  for  unlawful  use  such  liquors  fall  at  once  under 
the  ban  of  the  law  and  become  subject  to  seizure  and  confisca- 
tion by  such  methods  as  are  provided  by  law  in  conformity 
with  the  Constitution  *  *  *  under  the  police  powers 
delegated  to  the  Legislature."  Of  this  power  Chief  Justice 
Shaw  has  admirably  said:  "We  think  it  is  a  settled  prin- 
ciple, growing  out  of  the  nature  of  a  well  ordered  civil  society, 
that  every  holder  of  property,  however  absolute  and  unquali- 
fied may  be  his  title,  holds  it  under  the  implied  liability  that 
his  use  of  it  shall  not  be  injurious  to  the  equal  enjoyment  of 
others  having  an  equal  right  to  the  enjoyment  of  their,  prop- 
erty, nor  injurious  to  the  rights  of  the  community.  All  prop- 
erty in  this  Commonwealth  *  *  *  is  held  subject  to  those 
general  regulations  which  are  necessary  to  the, common  good 
and  general  welfare.  Rights  of  property,  like  all  other  social 
and  conventional  rights,  are  subject  to  such  reasonable  limita- 
tions in  their  enjoyment  as  shall  prevent  them  from  being  in- 
jurious, and  to  such  reasonable  restraints  and  regulations 
established  by  law  as  the  Legislature,  under  the  governing 
and  controlling  power  vested  in  them  by  the  Constitution, 
may  think  necessary  and  expedient.  This  is  very  different 
from  the  right  of  eminent  domain — the  right  of  a  govern- 
ment to  take  and  appropriate  private  property  whenever  the 
public  exigency  requires  it,  which  can  be  done  only  on  con- 
dition of  providing  a  reasonable  compensation  therefor.  The 
power  we  allude  to  is  rather  the  police  power,  the  power 
vested  in  the  Legislature  by  the  Constitution  to  make,  ordain 
and  establish  all  manner  of  wholesome  and  reasonable  laws, 
statutes  and  ordinances,  either  with  penalties  or  without,  not 
repugnant-  to  the  Constitution,  as  they  shall  judge  to  be  for 

4  State   V.   O'Neil,    58   Vt.    140;       94  N.  W.' 67.5. 
State    V.    Stoffels,   89   Minn.    205; 


§  596  TRAFFIC   IN   INTOXICATING   LIQUOES.  1010 

the  good  and  welfare  of  the  Commonwealth,  and  the  subjects 
of  the  same. "  '^  It  has  been  contended  that  such  a  law  conflicts 
with  that  clause  of  Section  8,  Article  I,  of  the  Federal  Con- 
stitution, which  confers  upon  Congress  the  exclusive  right  to 
regulate  commerce  among  the  States.  In  answer  to  this  con- 
tention it  was  said:  "If  an  express  company,  or  any  other 
carrier  or  person,  natural  or  corporate,  has  in  possession  within 
the  State  an  article  in  itself  dangerous  to  the  community,  or 
an  article  intended  for  unlawful  or  criminal  use  within  the 
State,  it  is  a  necessary  incident  of  the  police  powers  of  the 
State  that  such  article  should  be  subject  to  seizure  for  the 
protection  of  the  community.  *  *  *  If  it  were  competent 
for  persons  or  companies  to  become  superior  to  State  laws  and 
police  regulations,  and  ta  override  and  defy  them  under  the 
shield  of  the  Federal  Constitution,  simply  by  means  of  con- 
ducting an  interstate  traffic,  it  indeed  would  be  a  strange  and 
deplorable  condition  of  things. ' '  °  That  such  a  right  does  not 
exist  has  been  settled  by  the  Supreme  Court  of  the  United 
States.'^  Nor  is  such  a  law  violative  of  a  constitutional  provi- 
sion inhibiting  cruel' and  unusual  punishments,  or  excessive 
fines  or  bail,  when  by  its  provisions  one  who  violates  the  law, 
can  be  punished  for  each  violation.  In  such  ease  if  a  defend- 
ant has  subjected  himself  to  a  severe  penalty  it  is  his  fault 
and  not  the  fault  of  the  law.  It  cannot  be  material  in  such 
case  that  cumulative  punishments  are  imposed  for  distinct 
offenses  in  the  same  prosecution..  The  objection  might  be 
urged  if  the  penalty  was  unreasonably  severe  for  a  single 
offense.'  Nor  is  it  violative  of  a  constitutional  provision  that 
"the  right  of  trial  by  jury  shall  remain  inviolate"  if  it  pro- 
vides for  an  appeal  in  all  cases,"  and  the  fact  that  no  time 
is  stated  in  such  a  statute  in  which  to  procure  sureties  and 
perfect  the  recognizance  in  perfecting  such  an  appeal  will  not 
make  the  statute  unconstitutional;^"  if,  however,  the  statute 
in  such  case  provides  that  a  condition  of  such  recognizance 
shall  be  that  the  defendant  will  not  violate  any  provision  of 
the  statiite  pending  the  appeal,  such  provision  will  be  uncon- 
stitutional.^^   In  ]\Iassachusetts  a  statute'^^  which  authorized 

s  CkiinmoTiwealth     v.     Alger,     61  Conn.   277;    State   v.    Snow,   3   E. 

Mass.  (7  Gush.)  84.  L.  64. 

«  State  V.  O'Neil,  ,58  Vt.  140.  'o  Liquors  v.  McLoly,    15   E.   I. 

7  License  Cases,  5  How.   (tJ.  S.)  608. 

577.  "  Saco    v.    Wentworth,    37    Me. 

s  State  V.  O'Xoil,  58  Vt.  140.  165;  Liquors  of  McLoley,  15  R.  L 

9  State  V.  Brennan's  LiqUoTS,  25  608. 

12  Statute  of  1855,  c.  12,  sec.  25. 
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officers,  without  a  warrant,  to  arrest  any  person  found  in  the 
act  of  illegally  selling  or  transporting  liquors,  and  seize  the 
liquors,  vessels  and  implements  of  sale  in  the  possession  of 
such  person,  and  detain  them  in  some  place  of  safekeeping 
until  warrants  can  be  procured  for  the  trial  of  the  person 
and  the  seizure  of  the  liquors,  has  been  held  constitutional.^* 

Sec.  597.    Federal  and  State  jurisdictions,  conflict. 

We  live  under  two  separate  and  distinct  governments.  One 
of  the  difficult  problems  in  this  polity  has  always  been  to 
define  the  limits  of  these  and  keep  each  in  its  true  orbit.  In 
this  dual  system,  there  are  two  judicial  organizations — ^the 
Federal  and  the  State — for  the  most  part  independent  of  each 
other.  These  courts  have  exercised  their  judicial  function  side 
by  side,  over  the  same  people  and  territory,  in  cases  mostly  of 
concurrent  jurisdiction,  with  but  little  discord,  jarring  or  con- 
flict. For  this  most  desirable  harmony  we  are  indebted  beyond 
doubt  to  the  wisdom  of  the  Supreme  Court  of  the  United 
States  in  planting  deeply  in  our  legal  system  the  principle 
that  where  a  court  of  either  jurisdiction  has,  by  legal  process, 
custody  of  persons  or  property,  the  courts  of  the  other  juris- 
diction shall  not  attempt  to  wrest  such  persons  or  property 
from  the  court  first  obtaining  possession  of  the  same.  Again 
and  again  has  this  principle  been  laid  down  by  that  court,  and 
in  doing  so  it  has  based  its  decisions  upon  the  ground  that 
the  possession  of  the  officer  of  a  court  under  legal  process  is 
the  possession  of  the  court,  and  that  an  attempt  to  wrest 
persons  or  property  from  the  custody  of  such  an  officer  is  an 

13  Jones  V.  Boot,  72  Mass.  (6  ried  as  personal  baggage  are  ex- 
Gray)  435;  Mason  v.  Gray,  73  empt  from  seizure  if  they  were 
Mass.   (7  Gray)   354.  purchased  outside  the  State.  State 

If  the  complaint  does  not  al-  v.  Pope,  79  S.  C.  87;  60  S.  E.  234. 
lege  that  the  liquors  are  kept  for  In  Indiana  a  statute  withhold- 

sale  in  violation  of  law,  the  pro-  ing    a    trial     by     jury     is    valid, 

ceedings  are  illegal  under  the  Con-  Campbell  v.  State,  171  Ind.  702 ; 

stitution.       State     v.     Spirituous  87  N.  E.  212.     In  this  case  it  is 

Liquors,   68   N.    H.    47;    40  Atl.  held    that    the    proceedings     are 

398.  strictly  in  rem. 

In  South  Carolina  liquors  car- 
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invasion  of  the  jurisdiction  of  the  court.  The  creation  and 
existence  of  this  principle  is  well  stated  by  Mr.  Justice  Camp- 
bell of  the  Supreme  Court  of  the  United  States,  as  follows:  " 
"The  legislation  of  Congress  in  organizing  the  judicial  power 
of  the  United  States  exhibits  much  circumspection  in  avoiding 
occasions  for  placing  the  tribunals  of  the  States  and  the 
Union  in  collision.  A  limited  number  of  cases  exists  in  which 
a  party  sued  iS  a  State  court  may  obtain  a  transfer  of  the 
cause  to  a  court  of  the  TTnited  States,  by  an  application  to 
the  State  court  in  which  it  was  commenced,  and  this  court,  in 
a  few  well-,defined  eases  by  the  twenty-fifth  section  of  the  Act 
of  1789,  may  revise  the  judgment  of  the  tribunal  of  last 
resort  of  a  State.  In  all  other  respects  the  tribunals  of  the 
State  and  the  Union  are  independent  of  one  another.  The 
courts  of  the  United  States  cannot  issue  an  injunction  to  stay 
proceedings  in  any  court  of  a  State,  and  the  judiciary  act  pro- 
vides that  writs  of  habeas  corpus  shall  in  no  ease  extend  to 
prisoners  in  jail  unless  where  they  are  in  custody  under  and 
by  color  of  the  authority  of  the  United  Sates,  or  are  com- 
mitted for  trial  by  some  court  of  the  same,  or  are  necessary 
to  be  brought  into  court  to  testify. ' '  ^^  Accordingly,  it  has 
been  held  that  where  the  jurisdiction  of  a  State  court  has 
attached  to  certain  liquors  seized  by  an  officer  of  that  court, 
by  virtue  of  process  under  the  prohibitory  law  of  the  State, 
such  officer  cannot  be  by  a  Federal  court  attached  for  con- 
tempt for  refusing  to  obey  the  conimand  of  a  writ  of  replevin 
issued  out  of  the  Federal  court.  And  the  fact  that  a  statute 
of -the  State  provides  that  in  civil  actions,  under  certain  cir- 
cumstances, replevin  may  be  maintained  for  property  in  the 
possession  of  an  officer  holding  it  by  legal  process,  will  not 
warrant  the  taking  by  the  Federal  courts  of  property  within 
the  jurisdiction  of  the  State  courts.    Where  the  court  under 

i*Slocum  V.  Mayberry,  2  Wheat.  (U.  8.)   450;   Buck  v.  Colbath,  3 

(U.   S.)    1;    Hagan   v.   Lucas,    10  Wall   (U.  S.)    334;   Covel  v.  Hey- 

Pet.   (U.  S.)   400;  Ex  parte  Dorr,  man.   111   U.  S.   176;    4  Sup.  Ct. 

3  How.   (U.  ,S.)   104;  Peck  v.  Jen-  355. 

ness,  7  How.   (U.  S.)    624;  Able-  is  Taylor  v.  Carryl,  20  How.  (U. 

man  v.  Booth,  21  How.    (U.  S.)  S.)    597. 
506;   Freeman  v.  Howe,  24  How. 
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one  of  these  jurisdictions  holds  property  in  custodia  legis  con- 
flicts of  both  decision  and  force  can  be  averted  only  by  ab- 
stinence of  all  interference  by  the  other  jurisdiction.^' 

Sec.  598.    Due  process  of  law,  statute  violating. 

A  statute  directing  the  seizure  and  confiscation  of  intoxi- 
cating liquors  kept  or  deposited  for  sale,  which  neither  re- 
quires the  name  of  any  person  keeping  or  depositing  the  liquors 
with  intent  to  sell  to  be  named  in  the  complaint  or  in  the 
search  warrant  for  the  liquors,  nor  limits  the  officer's  authority 
and  right  of  seizure  to  the  liquors  described  in  the  complaint, 
nor  those  intended  for  sale,  but  directs  him  to  seize  any  liquors 
found  in  the  place  described  in  the  complaint,  violates  a  con- 
stitutional provision  which  declares  the  right  of  the  subject  to 
be  free  from  unreasonable  searches  and  seizures,  and  is  void, 
and  likewise  aU  proceedings  had  under  it.  Such  a  statute  also 
violates  other  precautions  and  safeguards  for  the  security  of 
persons  and  property  inasmuch  as  it  provides  for  the  destruc- 
tion of  private  property  and  the  punishment  of  its  owner 
or  keeper,  without  his  being  duly  charged  with  any  offense,  or 
being  summoned  to  appear  before  the  magistrate,  and  without 
giving  him  an  opportunity  to  defend  himself  and  meet  the 
witnesses  against  him  face  to  face,  and  providing  for  legal 
proof  of  the  offense  of  keeping  the  liquors  with  intent 
to  sell.^'  In  Iowa  it  is  held  that  a  complaint  in  such  a  case 
must  charge  some  specific  person  as  the  owner  or  keeper  of  the 
liquors  with  the  illegal  intent  to  sell  them  in  violation  of  law.^* 

Sec.  599.    Seizure,  power  to  make — ^Ministerial  and  judi- 
cial power  distinguished. 

A  man's  property  cannot  be  seized  except  for  a  violation  of 
law,  and  whether  he  has  been  guilty  of  such  violation  cannot 
be  left  to  police  officers  or  constables  to  determine.^^    The  acts 

18  Senior  v.  Pierce,  31  Fed.  Eep.  is  State  v.  Harris,  36  Iowa  136; 

625.  State  v.  Intoxicating  Liquors,   64 

17  Fisher  v.  McGirr,    67    Mass.  Iowa  300. 
(1  Gray)   1;  Hibbard  v.  People,  4  i9  Darst  v.  People,  51  111.  286. 

Mieh.  125. 
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of  such  officers  are  purely  ministerial,  and  such  acts  are  de- 
fined to  be  such  as  a  person  performs  in  a  given  state  of  facts, 
in  a  prescribed  manner,  in  obedience  to  the  mandate  of  legal 
authority,  without  regard  to,  or  the  exercise  of  his  own  judg- 
ment upon  the  propriety  of  the  act  being  done.^"  Such  an  act 
is  none  the  less  ministerial  because  the  person  performing  it 
may  have  to  satisfy  himself  that  the  state  of  facts  exists 
under  which  he*has  power  to  perform  the  act.''^  Under 
this  construction  of  the  law  it  has  been  held  that  the  clerk 
of  a  court  may  be  authorized  by  the  Legislature  to  receive  a 
complaint  for  the  seizure  of  intoxicating  liquors  and  issue  a 
warrant  for  their  seizure  and  that  in  doing  so  his  acts  will  not 
encroach  upon  the  judicial  power  contemplated  by  the  Con- 
stitution, and  that  an  officer  acting  under  the  authority  of 
such  a  writ  will  be  justified  in  seizing  intoxicating  liquors  in- 
tended for  sale  within  the  State  in  violation  of  a  law  by  virtue 
of  which  the  warrant  was  issued.^^  A  judicial  duty,  within 
the  meaning  of  the  Constitution,  is  such  a  duty  as  legitimately 
pertains  to  an  officer  in  the  department  designated  by  the  Con- 
stitution as  the  judicial.  By  this  designation  is  meant  the 
judiciary  in  the  true  sense  of  the  term.^^  The  phrase  "judi- 
cial power"  is  commonly  employed  to  designate  that  depart- 
ment of  government  which  it  was  intended  should  "interpret 
and  administer  the  laws  and  decide  disputes  between  or  con- 
cerning persons."-*     Acts  done   out  of  court,   in  bringing 


20  riaurney  V.  City  of  Jefferson-  N.  E.   192;   State  v.  Hiovey,    118 

■ville,   17   Ind.    169;    79   Am.   Dec.  Ind.  350;  21  N.  E.  244. 

468 ;    Pennington   v.  Streight,    54  2*  Cooley's  Const.  Lim.  4th  ed. 

Ind.  376;    Longfellow  v.  Quimby,  p.    110;    Marbery   v.    Madison,    1 

29  Me.   196;   State  v.  LeClair,  85  Cranch     (U.    S.)     137;    Beebe    v. 
Me.  522;  30  Atl.  7.  State,    6    Ind.  515;    State   v.   Le- 

ziBetts  V.  Divine,  3  Conn.  107;  Clair,  86  Me.  622;  30  Atl.  7;  King 

State  V.  Knowles,  8  Me.  71;  State  v.  Dedham,  15  Mass.  454;  Daniels 

V.  LeClair,  «6   Me.   522;    30   Atl.  v.   People,   6   Mich.   381;    Merritt 

7 ;  Gates  v.  Lansing,  '5  Johns.  ( N.  v.  Sherburne,  1  N.  H.  199 ;  People 

Y.)    282.  V.  Supervisors,  etc.,  16  N.  Y.  432; 

22  State  V.  LeClair,  86  Me.  522;  Cincinnati,  etc.  R.  €0.  v.  Commis- 

30  Atl.  7.  sioners,    etc.,    1    Ohio    N.    S.    81; 
23Bett3  V.  Dimon,  3  Conn.  107;  Greenough,  v.    Greenough,    11   Pa. 

Crane  V.  Camp,  12  Conn.  463;  Wil-  St.  494;   Taylor  v.  Place,  4  R.  I. 

kins   V.  State,   113    Ind.   514;    16  324. 
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parties  into  court,  are,  as  a  general  proposition,  ministerial 
acts ;  those  done  by  the  court  in  session,  in  adjudicating  be- 
tween the  parties,  or  upon  the  right  of  one  in  court  ex  parte, 
are  judicial  acts.^' 

Sec.  600.    Nature  of  search  and  seizure  inroceedings. 

In  New  Hampshire  it  is  held  that  the  proceeding  under  the 
New  Hampshire  law  of  1855,  for  the  forfeiture  of  liquors,  is 
not  a  criminal  proceeding.  In  so  deciding  the  court  said: 
"This  is  a  proceeding  in  rem  for  the  condemnation  of  the 
liquor  and  vessels;  no  penalty  or  fine  is  to  be  imposed  upon 
the  person  who  keeps  the  liquor  with  intent  to  sell  under  this 
proceeding.  All  that  is  done  and  that  can  be  done,  under  this 
complaint,  is  to  settle  the  question  whether  the  liquor  and 
vessels  shall  be  condemned  as  forfeited  to  the  country  or  shall 
be  delivered  to  the  claimants,  or  restored  to  the  place  from 
whence  they  were  taken.  It  is  a  proceeding  that  cannot  be 
commenced  by  an  indictment  and  the  complaint  which  is  made 
in  the  first  instance  is  not  in  the  nature  of  a  criminal  com- 
plaint against  any  person  but  is  merely  a  proceeding  in  rem 
against  the  liquors. ' '  =°  But  in  IMichigan  it  is  held  that  such 
a  proceeding  "is  clearly  a  criminal  proceeding."  In  so  de- 
ciding the  court  said :  ' '  That  this  is  clearly  a  criminal  pro- 
ceeding within  the  meaning  of  the  Constitution,  we  can  enter- 
tain no  doubt.  It  is  instituted  for  the  purpose  of  forfeiting 
the  property  on  the  ground  that  it  is  kept  for  an  illegal  pur- 
pose. The  party  must  be  tried  and  convicted  of  an  offense 
which  the  statute  declares  to  be  a  misdemeanor  before  judg- 
ment of  forfeiture  can  be  declared  and  such  forfeiture  is 
imposed  as  part  of  the  punishment  for  such  offense.  It  makes 
no  difference  in  its  character  that  the  form  of  proceeding 
for  the   recovery    of   the    pecuniary   penalty    is    similar   to 

253   Blackstone   Com.   25;    Peo-  26  State    v.   Barrels   of   Liquors, 

pie  V.  Hayne,  83  Cal.  Ill;  23  Pac.  47   N.   H.   369;    Osbdrne  v.  State, 

1;    State  v.   Board,   etc.,   45   Ind.  77  Ark.  439;  92  S.  W;  406.    So  in 

501;    Underwood  v.   McDuffee,   15  Connecticut,  State  v.  Burrows,  37 

Mich.    361;    Allor   v.   Wayne    Co.  Conn.    427;    Hine    v.    Belden,    27 

Auditors,   43  Mich.   73;    4  N.   W  Conn.  384. 
492. 
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that  of  a  civil  action.  The  issue  is  guilty  or  not  guilty,  and 
the  penalty  is  imposed  as  a  punishment  of  an  offense.'"''  In 
Vermont  it  has  been  held  that,  "The  proceeding  in  question 
was  created  by  statute  for  the  purpose  of  condemning  property 
that  is  dangerous  to  the  public  safety,  and  disposing  of  it  so 
that  it  can  do  no  harm.  It  is  not  a  suit  between  one  party 
and  another  according  to  the  course  of  the  common  law  and 
would  not  either  in  didinary  or  technical  language  be  classed 
among  civil  actions."^*  In  Massachusetts  the  proceedings 
are  held  to  be  crimmal  in  their  nature  as  to  jurisdiction  of 
courts ;  ^^  as  to  challenging  of  jurors ;  ^°  as  to  burden  of 
proving  license,  authority  or  appointment ;  ^^  as  to  the  proof 
of  averments  in  a  complaint  notwithstanding  default  has  been 
taken ;  '^  as  to  burden  of  proving  the  offense ;  ^'  as  to  the 
matter  of  the  costs  of  the  action.^*  Like  decisions  have  been 
made  in  Iowa  and  Maine.'"  Notwithstanding  the  weight  of 
authority  seems  to  hold  that  such  proceedings  are  criminal 
proceedings,  yet  it  cannot  be  rightfully  said  that  they  are 
purely  and  simply  such.  Rather  may  they  be  called  quasi 
civil  and  criminal  proceedings.     In  such  a  prosecution  it  is 

27  Hibbard    v.    People,    4   Mich.  so  Commonwealth    v.    Intoxicat- 
125;  Robinson  v.  Minor,  68  Mich.       ing  Liquors,  107  Mass.  216. 

549;  37  N.  W.  21.  si  Commonwealth    v.    Intoxicat- 

So  in  Iowa.   Part  of  Lot  294  v.  ing  Liquors,  122  Mass.  8. 

State,  1  Clarke  ( Iowa )  507 ;  State  32  Commonwealth    v.    Intoxicat- 

V.  Arlen,  71  Iowa,  216;  32  N.  W.  ing  Liquors,  113  Mass.  23. 

267 ;  State  v.  Intoxicating  Liquors,  ss  Commonwealth    v.    Intoxicat- 

40  Iowa  95.     In  New  Hampshire  ing  Liquors,  105  Mass.  595. 

it  is  a  civil  proceeding.     State  v.  s*  Commonwealth    v.    Intoxicat- 

Barrels  of  Liquor,  47  N.  H.  369;  ing    Liquors,     14    Gray     (Mass.) 

State  V.  Tufts,  56  N.  H.  137.     In  375. 

Maine,    see   State   v.    Lamed,    47  ss  State  v.  Brown,  4  Iowa  349 ; 

Me.  426;  State  v.  McCann,  67  Me.  State  v.  Intoxicating  Liquors,  40 

372.     In  Vermont,   State  v.   Jab-  Iowa  95;   Weir  v.  Allen,  47  Iowa 

hour,   72   Vt.   22;    47    Atl.     107;  482 ;  Fries  v.  Poroh,  49  Iowa  35 1 ; 

Clement  v.  Harden,  62  N.  Y.  Misc.  State  v.  Arlen,  71   Iowa  216;    32 

Kep.  31;   114  N.  Y.  Supp.  751.  N.  W.  267;  State  v.  Bobinson,  49 

28  State  V.  One  Bottle  of  Bran-  Me.    285;     State    v.    Intoxicating 
dy,  43  Vt.  297.  Liquors,  80  Ma.   57;    12   A.   794; 

29  Commonwealth    v.    Intoxicat-  State  v.   Intoxicating  Liquors,  80 
ing  Liquors,  13  Allen  (Mass.)  561.  Me.  91;  13  A.  403. 
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immaterial  what  sentence  is  passed  upon  the  liquors.'"  And 
conversely  a  conviction  of  the  person  is  not  a  bar  to  a  pro- 
ceeding against  the  goods.-"  In  other  words,  such  a  proceed- 
ing is  entirely  distinct  from  any  prosecution  which  may  be 
instituted  against  the  person  who  had  the  liquors  unlawfully 
in  possession.  As  was  well  said  by  the  Supreme  Court  of 
Maine:  "When  an  officer  seizes  intoxicating  liquors,  upon  a 
warrant  issued  therefor,  he  is  required  also  to  arrest  the  person 
in  whose  custody  they  are  alleged  in  the  complaint  to  be 
and  have  both  the  person  and  the  liquors  before  the  magistrate 
who  issued  the  warrant.  At  this  point  the  proceedings  are 
divided  and  constitute  thenceforth  two  distinct  cases.  The 
person  is  put  on  trial  for  having  such  liqttcrs  in  his  possession 
with  the  intent  to  sell  the  same  in  this  State  in  violation  of 
law.  And  the  liquors  are  libeled,  as  intended  for  illegal  sale ; 
whether  by  one  person  or  another  is  immaterial.  So  that 
the  acquittal  of  the  person  does  not  entitle  him  to  a  restora- 
tion of  the  liquors;  nor  does  a  condemnation  of  the  liquors 
necessarily  result  in  a  conviction  of  the  person.  The  two 
cases  are  entirely  separate."'* 

Sec.  601.    Jurisdiction  of  inferior  courts — Presumption. 

Search  and  seizure  proceedings  are  criminal  in  their 
nature,'"  and  in  the  first  instance,  as  a  rule,  are  commenced 
in  courts  of  limited  and  inferior  jurisdiction.  Nothing  is  to 
be  presumed  in  favor  of  the  jurisdiction  of  such  courts,  and 
their  judgments  have  no  force  unless  it  be  affirmatively  shown 
that  jurisdiction  was  acquired.  They  have  only  such  jurisdic- 
tion as  the  statute  gives  to  them,  and  in  such  case  the  facts 


36  State  V.  MeCann,  61  la.  116.  Langford,  57  Fed.  570;  Tinker  v. 
So  in  Arkansas,  White  v.  State,  State,  90  Ala.  638;  8  So.  814; 
80  Ark.  598;  98  S.  W.  377.  State  v.  Aiken,  42  S.  C.  222;   20 

37  Sanders  v.  State,  2  Iowa  230.  S.  E.  221;  26  L.  E.  A.  345. 

38  State  V.  Miller,  48  Me.  576.  In  Arkansas  the  proceeding  is  a 
Effect  of  Wilson  Act   ('26  U.  S.  civil  action.    Kirkland  v.  State,  72 

Stat.  313)   on  liquor  brought  into  Ark.  171;  78  S.  W.  770. 

the  State.     Board  v.   South  Caro-  39  State  v.  Allen,  71  Iowa  216; 

Una  Ey.  Co.,  57  Fed.  485;  In  re  32  N.  W.  267. 
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necessary  to  constitute  jurisdiction  must  affirmatively  appear.*" 
Thus,  if  a  statute  requires  the  insertion  in  the  complaint  for 
a  search  warrant  the  allegation  of  probable  cause,  such  allega- 
tion cannot  be  safely  omitted.*^  Norhas  a  magistrate  jurisdic- 
tion in  Maine  to  issue  a  warrant  to  search  a  dwelling  house  for 
intoxicating  liquors  to  be  kept  for  illegal  sale,  on  the  com- 
plaint of  three  persons  competent  to  be  witnesses,  unless  it  is 
first  shown  to  him  by  *he  testimony  of  such  witnesses,  reduced 
to  writing  and  verified  by  oath,  that  they  have  reasonable 
ground  for  believing  that  such  liquors  are  there  kept  for  illegal 
sale.*^  And  where  a  statue  provides  that  "no  warrant  shall 
issue  for  the  search  of  a  dwelling  house,  unless  a  tavern, 
store,  eating  room  or  place  of  common  resort,  is  kept  therein," 
a  description  of  a  dwelling  house  as  a  "place  of  common 
resort"  merely  is  not  sufficient,  the  court  saying  that  "the 
statute  contemplates  a  place  kept  for  the  purpose  of  common 
resort,  i.  e.,  appropriated  to  such  purposes  by  the  occupant, 
keeper  or  person  having  the  control  of  the  premises. ' '  *^ 

Sec.  602.    Affidavit  based  upon  belief. 

A  statute  of  Connecticut  provides  among  other  things  that 
a  complaint  for  a  warrant  to  search  for  and  seize  intoxicating 
liquors  kept  foi-  unlawful  sale  should  be  verified  by  three 
persons  of  good  moral  character,  and  that  they  should  "make 
oath  or  affirm  that  they  have  reason  to  believe,  and  do  believe, 
to  be  substantially  true  the  allegations  of  said  complaint. ' ' 
The  statute  was  assailed  as  being  violative  of  the  constitutional 

*o  Wiley   v.  Strickland,   8   Ind.  State  v.  Sanborn,  38  Me.  32;  Mc- 

453;    Amery   v.    Eoyal,    117    Ind.  Glinchey  v.  Barrows,  41  Me.  74. 

299;    20    N.     E.     150;     Granite  43  Commonwealth    v.    Intoxicat- 

Bank  v.  Treat,  18  Me.  340;  State  ing  Liquors,  97  Mass.  332. 

V.    Staples,    37   Me.   228;    Guptill  Police    courts     in     Boston    and 

V.  Richardson,  62  Me.  257;   State  Worcester,     under     Massachusetts 

V.  Intoxicating    Liquors,    80    Me.  St.  1869,  c.  415,  had  jurisdiction. 

91;   13  Atl.  403;   Bridge  v.  Ford,  Commonwealth  v.  Certain  lutoxi- 

4  Mass. '641;  Cleveland  v.  Rogers,  eating    Liquors,    103    Mass.    448; 

6  Wend.   (N.  Y.)   438.  105  Mass.  176;    and  the  Superior 

*i  Commonwealth    v.    Intoxicat-  Oourt    of     Fitchburg.       Common- 

ing  Liquors,  105  Mass.  178.  wealth    v.    Intoxicating    Liquors, 

42  State  V.  Staples,  37  Me.  228;  113  Mass.   13. 
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provision  that  "no  warrant  to  search  any  place  or  seize  any 
person  or  things  shall  issue,  without  describing  them  as  nearly 
as  may  be,  nor  without  probable  cause,  supported  by  oath  or 
affirmation,"  but  the  statute  was  held  to  be  constitutional, 
and  a  complaint  verified  according  to  the  provisions  was 
sufficient  to  authorize  the  issuing  of  a  warrant  without 
stating  the  facts  upon  which  the  affiants  founded  their 
belief.*'  Under  the  Massachusetts  statute  it  has  been  held 
that  an  averment  in  such  case  that  the  affiant's  belief  is 
founded  on  common  report  is  sufficient,  the  court  saying, 
"The  facts  and  circumstances  are  required  to  be  stated,  not 
as  tending  to  convict  the  defendant  when  put  upon  his  trial, 
but  to  satisfy  the  magistrate  that  there  is  sufficient  cause  for 
issuing  a  search  warrant  and  to  enable  him  to  state  with 
reasonable  propriety  that  probable  cause  has  been  shown  to 
him  for  issuing  it.  His  decision  is  not  subject  to  appeal  and 
must  be  regarded  as  conclusive  unless  it  appears  to  be  utterly 
groundless.  But  common  report  may  be  of  such  a  character 
as  to  convince  any  reasonable  magistrate  that  an  investigation 
ought  to.be  instituted  for  that  purpose,  and  as  the  magistrate 
is  obliged  to  make  an  official  statement  that  it  appears  to  him 
that  probable  cause  has  been  shown  for  issuing  the  search  war- 
rant, it  would  be  his  duty  to  inquire  into  the  character  of  the 
report  and  ascertain  the  degree  of  its  credibility.  If  it  satis- 
fies him,  the  statute  is  complied  with  and  the  warrant  is 
legal."*'  In  Indiana  it  is  held  that  it  is  not  necessary  that 
an  affidavit  should  show  the  statements  are  made  from  the 
affiant's  knowledge  but  that  it  is  sufficient  if  it  appear  that 
they  are  made  upon  information  and  belief .*°  In  one  case  the 
court  said:  "No  statement  can  go  beyond  the  belief  of  the 
party  making  it.  That  belief  may  arise  from  personal  observa- 
tion, from  sight  or  from  sound,  from  information  derived  from 
others,  or  as  the  result  of  a  logical  conclusion  from  other 
known  facts.    But  we  know  that  sight  or  sound  may  deceive, 

44  Lowry    v.    Grigly,    30    Conn.  46  Simpkins   v.   Marlatt,   9   Ind. 
450.  543;  State  v.  Ellison,  14  Ind.  380; 

45  Commonwealth  v.  Leddy,  105  Franklin    v.    State,    85    Ind.    09; 
Mass.  381.  Toop  v.  State,  92  Ind.  13. 
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as  information  derived  from  other  persons  may,  indeed.  They 
can,  at  most,  when  united,  produce  but  one  result :  conviction 
of  the  mind ;  or  in  other  words,  belief.  When,  therefore,  one 
states  his  belief  in  the  truth  of  a  statement  the  assertion  is  as 
strong  as  language  can  make  it.""  "It  was  formerly 
thought,"  says  Roscoe,  "that  an  oath  was  not  perjury  unless 
sworn  to  in  absolute  or  direct  terms,  and  that  if  he  swore 
according  to  his  belief  he  could  not  be  convicted  of  perjury. 
But  the  modern  doctrine  is  otherwise.  Belief  is  to  be  con- 
sidered an  absolute  term;  hence,  to  swear  that  he  believes  a 
thing  to  be  true  is  equivalent  to  swearing  that  it  is  true. ' '  ** 

Sec.  603.    What  seizable — Justification. 

An  officer  seizing,  under  a  search  warrant  duly  issued  for 
intoxicating  liquors,  liquors  not  described  in  the  warrant  is  a 
trespasser  and  is  liable  to  an  action  by  the  owner  thereof, 
notwithstanding  the  existence  of  a  statute  which  provides  that 
"no  action  shall  be  had  or  maintained  against  any  sheriff, 
etc.,  for  executing  any  warrant  or  order  issued  under  this  act 
by  any  justice  or  court  competent  to  try  the  same;  nor  shall 
any  action  be  had  or  maintained  against  any  officer  for 
seizing  or  destroying  any  intoxicating  liquor  or  vessels  con- 
taining it,  unless  such  liquor  and  vessels  were  legally  kept  by 
the  owner."  *"  But  where  an  officer  under  such  process  seizes 
several  separate  articles,  some  of  which  he  can  lawfully  seize 
and  some  not,  the  seizure  is  illegal  only  as  to  those  which  he 
has  no  right  to  seize,  and  legal  as  to  others,  and  in  such  case 
an  officer  cannot  be  made  a  trespasser  as  to  the  whole  property 
seized.  In  an  early  case  where  several  barrels  of  beer  were 
distrained  for  rent,  the  distrainer  drew  beer  out  of  one  of 
them,  "which,"  said  Lord  Holt,  "made  him  a  trespasser 
db  imtio  as  to  that  barrel  only."^''  And  likewise  in  Massa- 
chusetts it  has  been  held  that  the  seizure  of  bay  water  in 
connection  with  the  seizure  of  intoxicating  liquors  did  not 
make  the  officer  a  trespasser  ab  initio  as  to  the  intoxicating 

47  Gray  v.  Baker,  31   Ind.   151.  soDod  v.  Monger,  fi  Mod.  215; 

48Roscoe's  Crim.   Ev.   814.  Harvey  v.  PeaeoriiC,  11  M.  and  W. 

49  Arthur  v.  Flanders,  7*  Mass.  740. 
(10  Gray)   107. 
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liquors  and  did  not  affect  or  invalidate  their  seizure."  And 
in  Connecticut  where  a  warrant  for  the  seizure  of  liquors, 
after  describing  the  place  to  be  searched  and  the  liquors  to  be 
seized,  used  the  following  language  with  regard  to  the  latter — 
"ajid  are  owned  or  kept  by  the  said  Gr,  and  are  intended  by 
him  to  be  sold  in  violation  of  the  act" — it  was  held  that  this 
language  was  merely  that  of  averment  and  not  of  description, 
and  that  it  was,  therefore,  not  essential  to  the  justification  of 
the  officer  serving  the  warrant  that  the  liquors  seized  should 
in  fact  be  owned  or  kept  by  G.  In  so  deciding  the  court  said : 
"The  designation  of  the  place,  indeed,  operates  to  circum- 
scribe, by  visible,  tangible  and  certain  boundaries,  the  limits 
of  the  search  and  so  makes  an  element  in,  or,  more  properly, 
aids,  the  description  of  the  thing  sought  for.  But  the  allega- 
tion regarding  ownership,  custody  and  criminal  intent  are  of 
an  entirely  different  character.  They  are  averments  of  the 
existence  of  facts,  but  not  directly,  or  by  operation,  in  any 
sense  descriptive  of  the  thing  to  which  these  facts  relate. ' '  ^^ 
An  iron  safe  cannot  be  seized  unless  it  contains  liquors,  under 

01  Commonwealth    v.    Intoxicat-  feiture.       State     v.     Intoxicating 

ing  Liquors,  113  Mass.  13.  Liquors,    &8     Me.     187.     In    New 

52  Gray  v.  Davis,  27  Conn.  447 ;  Hampshire  a  beer  faucet  was  held 

State  V.  Smith,  54  Me.  33.  liable  to  seizure.    Collins  v.  Noyes, 

Liquor  in  the  hands  of  an   in-  66  N.  H.  fil9;  27  Atl.  225. 

terstate  carrier  cannot  be  peized.  In     Massachusetts     a,     warrant 

Bound  V.  South  Carolina  Ry.  Co.,  may  issue  to  seize  liquors  already 

67  Fed.   485;   In  re  Langford,  57  taken  by  and  in  the  possession  of 

Fed.  570.     Contra,  State  v.  U.  S.  an  officer  from  a  person  illegally 

Express  Co.,  70  Iowa  271;   30  N.  transporting  them.     Allen  v.  Sta- 

W.  568;   State  v.  Creden,  78  Iowa  pies,  6  Gray  491. 

556;    43   N.   W.  673;    7  L.  E.   A.  Liquor    owned    and    kept   by    a 

295;    State    v.    Intoxicating    Liq-  corporation,  intended  by  the  direc- 

uors,   50   Me.    506;    Jaro   v.   Hoi-  tors  to  be  lawfully  sold,   but  in- 

stein,  73  S.  C.  Ill;  52  S.  E.  870.  tended    by    its     manager     to    be 

Under  Maine  laws,  1851,  c.  211,  illegally     sold     may     be     seized, 

while  liquor  kept  could  be  seized,  Commonwealth      v.      Intoxicating 

the  casks  containing  it  could  not.  Liquors,   163  Mass.   42;   39  N.  E. 

Black  V.  McGilvery,   36  Me.  287.  348.      The    principle    involved    is 

In   that    State   liquors   purchised  that  of  a  seizure  of  a  piratical  or 

by  a  town  agent  from  any  person  smuggling  vessel.     Commonwealth 

other  than  the  State  commission-  v.  Intoxicating  Liquors,  107  Mass. 

ers  is  liable   to   seizure  and  for-  39'6. 
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a  warrant  directing  a  search  of  the  premises  described  therein 
and  seizure  of  the  liquors  described,  with  the  casks  and  other 
vessels  in  which  it  is  contained,  and  all  implements  of  sale 
and  furniture  used,  kept  and  provided  to  be  used  in  the  illegal 
sale  or  keeping  of  the  liquor.^*  Property  or  articles  to  be  used 
as  evidence  may  be  taken  in  connection  with  the  liquor  seized.'* 


M  Blackmar  \?  Kickerson,  186 
Mass.  399;  74  N.  E.  932. 

5*Getchell  v.  Page,  103  Me. 
387;  fiS  Atl.  624. 

In  this  case  cork  stoppers,  fun- 
nels, measures,  bottles  and  mugs 
were  seized,  although  appropriate 
for  use  in  a  drug  store  in  which 
they  were  found;  but  it  was  held 
that  baskets  could  not  be  taken. 

In  Kansas  prior  to  the  "Hur- 
rell  Law"  (Laws  1901,  p.  416,  c. 
232)  bar  fixtures  and  refrigera- 
tors could  not  be  seized  until  after 
judgment  abating  them  as  a  nui- 
sance. J.  D.  Her  Brewing  Co. 
V.  Campbell,  66  Kan.  361;  71  Pac. 
825. 

Liquor  shipped  from  one  State 
to  another  "C  0.  D."  cannot  be 
seized  while  in  the  express  agent's 
hands,  unless,  at  least,  if  it  be 
not  intended  for  unlawful  sale. 
State  V.  Intoxicating  Liquors,  98 
Me.  4fi4;  57  Atl.  798. 

In  Arkansas,  under  act  Feb- 
ruary 13,  1899,  §§  1,  3,  liquor 
shipped  from  a  point  within  the 
State  to  a  prohibited  district  may 
be  seized  in  the  hands  of  the  car- 
rier and  destroyed.  St.  Louis  S. 
W.  Ry.  Co.  V.  Cans,  69  Ark.  252; 
62  .S.  W.  738;  Osborne  v.  State, 
77  Ark.  439;  92  S.  W   406. 

In  Maine  liquors  in  the  hands 
of  the  agent  of  a  city  intended 
for  an  unlawful  sale,  or  in  casks 
or  vessels  not  marked  as  the  stat- 


ute (Rev.  Stat.  c.  29,  §34)  re- 
quires may  be  seized.  State  v. 
Intoxicating  Liquors,  101  Me.  161; 
63  Atl.  666;  but  if  properly 
marked,  they  are   protected.  Hid. 

In  South  Carolina  if  liquors  be 
conveyed  in  a  vehicle  at  night  the 
vehicle  may  be  seized.  (Crim. 
Code,  §  594)  ;  but  if  the  owner 
of  the  vehicle  did  not  consent  to 
or  have  knowledge  of  or  volun- 
tarily permit  his  vehicle  to  be  in 
the  custody  of  another  under  such 
circumstances  as  he  ought  to  have 
known  it  would  be  so  used,  it 
cannot  be  seized.  Moady  v.  Mc- 
Kinney,  73  S.  C.  438;  53  S.  E. 
543. 

Liquor  not  kept  by  the  accused, 
but  which  is  in  his  possession  in 
such  a,  manner  as  he  cannot  sell 
or  dispose  of  it  unlawfully,  ■  and 
which  is  really  in  the  rightful 
possession  of  another,  cannot  be 
seized.  O'Neil  v.  State,  76  Neb. 
44;   107  N.  W.  119. 

A  statute  authorizing  a,  forfei- 
ture of  the  liquors  on  the  prem- 
ises where  an  illegal  sale  thereof 
is  maxle  by  the  "occupier"  does 
not  apply  to  an  employe  or  ser- 
vant of  another  living  upon  the 
premises  with  the  manager,  for 
he  is  not  the  "occupier."  Yung 
Son  V.  Kemp,  23  N.  Z.  609. 

A  statute  providing  that  the 
words  "spirituous  liquors"  shall 
be   intended   to   cover   "intoxicat- 


1023 


SEARCHES   AND   SEIZURES. 


§604 


Sec.  604.    Search  and  seizure  laws  of  Maine. 

A  statute  of  Maine  makes  it  an  offense  to  deposit  or  have 
intoxicating  liquor  in  possession,  with  intent  to  sell  it  within 
the  State  in  violation  of  law,  or  with  intent  that  the  same 
shall  be  so  sold  by  any  person,  or  to  aid  and  assist  any  person 
in  such  sale.^"  It  has  been  held  that  under  this  statute  a  com- 
plaint was  not  sufficient  to  authorize  a  conviction  of  the 
person  having  such  liquor  in  his  possession  without  an  allega- 
tion that  they  were  intended  by  him  for  sale  in  the  State  of 
Maine  in  violation  of  law,  or  deposited  and  kept  by  him  to  be  so 
sold  by  some  other  person,  or  with  intent  to  aid  or  assist  some 
person  in  the  unlawful  sale  thereof .°*  Under  that  statute  an 
officer,  when  he  seizes  intoxicating  liquors  upon  a  warrant 
issued  therefor,  is  required  also  to  arrest  the  person  in  whose 
custody  they  are  alleged  in  the  complaint  to  be,  and  to  have 
the  person  and  the  liquor  before  the  magistrate  who  issued  the 


ing  liquors,"  extends  to  an  in- 
stance of  "malt  liquors"  admitted 
to  be  intoxicating.  State  v.  Lager 
Beer,  ftS  N.  H.  377;   39  Atl.  255 

The  usual  statute  applies  to 
sales  made  in  local  option  dis- 
tricts of  the  State.  State  v.  Ful- 
kerson,  73  Ark.  1«3;  83  S.  W. 
934;  86  S.  W.  817. 

Although  liquor  is  carried  as  per 
sonal  luggage  which  has  been  pur- 
chased outside  the  State,  it  is,  by 
statute,  exempt  from  seizure  in 
South  Carolina,  yet  if  the  owner 
drinks  from  it,  that  remaining 
may  be  seized  as  contraband  liq- 
uor. State  V.  Pope,  79  S.  &  87; 
60  S.  E.  234. 

A  warrant  may  issue  to  search 
a  dwelling  house  for  liquors.  Com- 
monwealth V.  Certain  Intoxicating 
Liquors,  108  Mass.  19.  So  to 
search  a  vehicle.  Commonwealth 
V.  Certain  Intoxicating  Liquors, 
107  Mass.  386;  107  Mass.  302, 
note. 


A  seizure  of  a  part  only  of  the 
liquors  does  not  render  the  officer 
liable,  on  the  theory  that  his  act 
was  void,  unless  he  seized  all  of 
them,  especially  where  he  left  part 
of  them  with  the  claimant  upon 
his  request.  Kalloch  v.  Newbert 
(Me.),  72  AtL  736. 

Where  the  owner  brought  re- 
plevin to  recover  possession  of  the 
liquor  from  the  city  ma_rshal  who 
had  seized  it  under  a  warrant  from 
tl^e  city  police  court,  it  was  pre- 
sumed .  that  he  was  acting  under 
an  ordinance  passed  in  view  of 
the  prohibitory  law  authorizing 
its  seizure  and  destruction.  Hines 
V.  Stahl  (Kan.),  93  Pac.  273; 
Lake  v.  Stahl  (Kan.),  93  Pac.  275. 

Where  liquor  is  seized  to  be 
used  as  evidence,  it  must  be  re- 
turned, after  trial,  to  the  owner. 
Padgett  V.  Sturgis  (Ga.),  65  S. 
E.  352. 

05  Acts  of  1858,  c.  33. 

08  State  V.  Lamed,  47  Me.  426. 
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warrant.  At  this  point  the  proceedings  are  divided,  and  con- 
stitute thenceforth  two  distinct  cases.  The  person  is  put  on 
trial  for  having  such  liquors  in  his  possession,,  with  the  intent 
to  sell  the  same  in  the  State  in  violation  of  law.  And  the 
liquors  are  libeled,  as  intended  for  illegal  sale;  whether  by 
one  person  or  another,  is  immaterial.  So  that  the  acquittal 
of  the  person  do^  not  entitle  him  to  restoration  of  the  liquors, 
nor  does  a  condemnation  of  the  liquor  necessarily  result  in  a 
conviction  of  the  person.  The  two  cases  are  entirely  separate. 
A  stranger  to  the  original  process  may  claim  the  liquor  under 
the  libel.  But,  if  it  is  otherwise,  and  the  person  arrested  be- 
comes the  claimant  under  the  libel,  the  matter  is  entirely 
distinct  from  the  allegations  of  the  complaint.  The  hearing 
may  be  at  the  same  time  for  convenience,  for  there  must  be  a 
separate  decree  and  judgment  in  each.  And  either  one  may 
be  appealed  without  the  other.  If  the  person  arrested  claims 
the  liquors  under  the  libel,  and  the  magistrate  decides  against 
him  upon  the  complaint,  and  also  upon  the  libel,  and  he 
appeals  from  both  decisions,  they  constitute  two.  independent 
cases  in  the  Appellate  Court  in  which  different  verdicts  must 
be  rendered.  Upon  the  complaint  the  jury  must  find 
the  personal  guilt  or  innocense  upon  the  plea  of  "not 
guilty."  Upon  the  libel  they  must  find  whether  the  liquors 
were  intended  hy  any  person  for  unlawful  sale,  and  if 
not,  whether  the  claimant  had  the  right  to  the  custody  of  any 
part  of  them.^'  In  such  case  it  is  sufficient  to  authorize  the 
forfeiture  of  the  liquors  if  it  be  shown  that  they  are  kept  with 
such  intent,  although  it  is  not  alleged  or  proved  by  whom  they 
are  so  intended  for  sale.  But  the  person  charged  as  thus  keep- 
ing liquors  cannot  be  convicted  unless  it  be  alleged  and  proved 
that  they  were  hy  him  unlawfully  deposited  or  intended  for 
sale  in  violation  of  law.°' 

Sec.  605.    Municipal  power. 

A  charter  empowering  a  city  council  to  dealare  the  selling, 
giving  away,  or  keeping  on  hand  for  sale,  of  any  spirituous 

57  state  v.  Lamed,  47  Me.  426 ;       MoCann,  67  Mo.  372. 
State  V.  Miller,  48  Me.  576;  State  58  State  v.  Learned,  47  Larned, 

V.  McCain,  61  Me.  116;  iState  v.       47  Me.  426. 
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or  intoxicating  liquors  within  the  city,  a  nuisance,  is  to  be 
construed  as  applying  to  liquor  kept  to  sell  within  the  city  and 
is  not  intended  to  prohibit  the  possession  of  liquors  within 
the  city  designed  for  sale  elsewhere.  Under  such  a  charter  an 
ordinance  which  authorizes  a  search  for  and  seizure  of  liquors 
within  the  city,  whether  the  intention  was  to  sell  them  or  ship 
them  elsewhere,  might  interfere  with  general  commerce,  and 
if  confined  to  the  ordinary  traffic  between  the  city  and  its 
neighboring  towns  and  cities  is  unjust  and  illegal,  and  the 
ordinance  will  be  ultra  vires  and  void.  And  if  such  ordinance 
authorizes  a  police  magistrate,  on  complaint  that  any  person 
has  such  liquor  for  sale  in  a  quantity  not  authorized  by  law, 
to  issue  his  warrant  for  the  search  of  his  dwelling  house,  and 
if  liquors  are  found  to  seize  them  and  arrest  the  person  and 
bring  both  before  the  magistrate,  who  at  once  shall  proceed  to 
try  the  person,  and  if  he  does  not  offer  a  satisfactory  explana- 
tion and  show  that  he  had  the  liquors  for  a  lawful  purpose, 
he  shall  be  fined  and  ordered  to  the  common  jail  until  the 
fine  and  costs  are  paid,  and  the  liquors  ordered  sold  on  execu- 
tion and  the  proceeds  applied  to  the  payment  of  the  fine  and 
costs,  it  will  be  objectionable;  because  it  directs  the  seizure  of 
all  the  liquors  which  may  be  found  and  that  all  shall  be  sold. 
Such  a  seizure  and  sale  of  property  is  unreasonable  and  in 
violation  of  the  declaration  of  rights.'"  And  a  city  incor- 
porated under  a  charter  which  confers  upon  it  the  power  "to 
regulate  or  prohibit  the  sale  of  intoxicating  liquors  not  pro- 
hibited by  the  laws  of  the  State,"  has  no  power  to  pass  and 
enforce  an  ordinance  authorizing  the  forfeiture  or  destruction 
of  liquors  kept  for  sale  in  violation  of  an  ordinance  of  the 
city.^" 

Sec.  606.    Permit  to  sell,  violation — Iowa  statute. 

In  Iowa  the  keeping  of  intoxicating  liquors  by  a  person 
holding  a  permit,  with  the  intent  to  sell  them  for  unlawful 
purposes,  subjects  them  to  seizure  and  confiscation.    It  is  not 

59  Sullivan  v.  City  of  Oneida,  61  «»  Heneke  v.  McCord,   53    Iowa 

111.  242.  278. 
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necessary  to  allege  in  an  information  for  a  search  warrant 
in  such  a  case  that  the  owner  of  the  liquors  has  in  fact  made 
unlawful  sales.  The  effect  of  the  code  is  only  to  make  actual 
unlawful  sales  evidence  of  the  intent  with  which  the  liquors 
are  kept.  And  in  a  proceeding  under  it  to  condemn  liquors 
hy  one  having  a  permit,  on  the  ground  that  he  kept  them 
with  intent  to  sell  them  contrary  to  law,  the  Supreme  Court 
sustained  the  following  instruction :  "When  the  permit  offered 
in  evidence  was  issued  to  the  defendant  a  trust  was  imposed 
on  him,  and  by  accepting  it  he  was  bound  to  exercise  the 
privileges  conferred  by  the  permit  honestly  and  in  good 
faith ;  and  if  you  find  that  he  purposely  evaded  the  law,  then 
such  a  permit  would  be  no  protection  to  such  sales.  And  in 
this  connection  you  should  consider  the  conversation  estab- 
lished by  the  evidence  at  the  times  of  the  sale,  whether  or  not 
he  exercised  due  care  in  ascertaining  whether  or  not  the  pur- 
chasers were,  in  fact,  purchasing  for  an  honest  purpose,  the 
business  and  occupation  of  the  purchaser,  and  whether  or  not 
all  the  circumstances  shown  by  the  evidence  establish  the  fact 
that  the  sales  were  honestly  made.  If  honestly  made  the 
sales  were  protected  by  the  permit;  but  if  they  were  made 
with  the  intent  to  evade  the  law  the  permit  is  no  protection. ' ' 
In  sustaining  the  instruction  the  court  said:  "It  amounts  to 
no  more  than  that  the  defendant  was  bound,  before  making  a 
sale  of  intoxicating  liquors,  to  exercise  reasonable  care  to 
ascertain  whether  the  purchaser  in  good  faith  intended  to  use 
the  liquor  for  one  of  the  purposes  for  which  he  might  lawfully 
sell  it;  and  very  clearly  the  statute  requires  him  to  exercise 
that  degree  of  care."" 

Sec.  607.    Replevin  of  liquors  after  seizure. 

Eeplevin    has    been    defined    to    be    a    remedy    for    any 
unlawful  taking  and  detention,  or  detention  alone,  of  per- 

A  city  is  not  liable  for  the  acts  106;    Buttrick  v.  Lowell,   1   Allen 

of   a  police  officer   in  making  an  172. 

illegal    search    and    arrest.      Mc-  «i  State  v.  Blair,  72  Iowa  591; 

Cleave  v.  Moncton,  32  Can.  S.  C.  34  N.  W.  432. 
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sonal  property."^  At  common  law  the  owner  of  a  chattel 
might,  by  this  action,  take  it  from  the  possession  of  any  person 
who  unlawfully  held  it  unless  it  was  in  the  custody  of  the 
law.  If  wrongfully  taken  by  virtue  of  legal  process,  the 
remedy  of  the  owner  was  by  action  of  trespass,  or  trover, 
against  the  officer,  for  the  common  law  would  not  grant  process 
to  take  from  an  officer  goods  which  he  had  taken  by  legal 
process  already  issued.'^  In  many  of  the  States  this  rule  of 
the  common  law  has  been  changed  by  statute  so  that  a  person 
entitled  to  the  present  possession  of  personal  property,  wrong- 
fully detained  from  him,  on  making  oath  that  the  property 
was  not  taken  from  him  by  any  legal  process,  or  if  so  taken, 
that  it  is  exempt  from  seizure  by  such  process,  may  have  the 
possession  restored  to  him.°*  It  has  been  held,  however,  that 
notwithstanding  such  statutes,  if  proceedings  are  commenced 
under  an  act  for  the  suppression  of  intemperance  by  the 
seizure  of  intoxicating  liquors,  alleged  to  be  owned  and  kept 
for  sale  in  violation  of  law.  it  is  not  competent  for  a  party 


62  Anderson's  Law  Die.  880. 

63  Baltimore,  etc.  R.  Co.  v.  Ham- 
ilton, 16  Fed.  Rep.  181;  Goodrich 
V.  Fritz,  4  Ark.  526;  Hogan  v. 
Dewell,  24  Ark  216;  Tyson  v. 
Bowden,  8  Fed.  61;  Cooley  v. 
Davis,  34  Iowa  128;  Smith  v.  Hun- 
tington, 3  N.  H.  76;  14  Am.  Dec. 
33;  Buckley  v.  Buckley,  9  Nev. 
373;  Gardner  v.  Camphell,  15 
Johns.  (N.  Y.)  401;  Cromwell  v. 
Dwings,  7  Har.  &  J.  (Md.)  55; 
Powell  V.  Bradlee,  9  Gill  &  J. 
(Md.)  220;  Isley  v.  Stubbs,  5 
Mass.  280;  Griffith  v.  Smith,  22 
Wis.  646;  99  Am.  Deo.  90;  Allen 
V.  Staples,  6  Gray  491;  Cawthorne 
V.  Campbell,   1  Anstr.  212. 

«*  Richards  v.  Kirkpatrick,  53 
Cal.  433;  Carpenter  v.  Innes,  16 
Col.  165;  26  Pac.  140;  Samuel  v. 
Agnew,  80  111.  553 ;  Chinn  v.  Rus- 
sell, 2  Blackf.  (Ind.)  172;  Miller 
y.  Hudson,  114  Ind.  550;  17  N.  E. 


122;    Seaton  v.  Higgins,  50  Iowa 
305;    Rankine  v.   Greer,   38   Kan. 
343;  16  Pac.  680;  Phillips  v.  Har 
ris,    3   J.   J.   Marsh.    (Ky.)    122 
Monaghan  v.  Longfellow,   82   Me. 
419;    19  Atl.  857;   Perry  v.  Rich 
ardson,  75  Mass.    (9   Gray)    216 
Hauselman.  v.  Kegel,  60  Mich.  540 
27  N.  W.  558;  Whitney  v.  Swen- 
sen,  43  Minn.  337 ;  45  N.  w.  609 ; 
Garbrough   v.    Harper,    25    Miss. 
112;  Bruen  v.  Ogden,  H  N.  J.  L. 
370;   20  Am.  Dec.  593;   Clark  v. 
Skinner,  20  John.  (N.  Y.)  465;  11 
Am.  Dec.  302;   Jones  v.  Ward,  77 
N.  Car.   337;   Crittenden  v.   Lin- 
gel,   14  O.   St.   182;   84  Am.  Dec. 
370;    Deammon  v.    Blackburn,     1 
Sneed   (Tenn.)    390;  60  Am.  Dec. 
160;  Angel  v.  Keith,  24  Vt.  371 
Gallagher  v.  Bishop,  15  Wis.  276 
Patton  V.  McDonald,  30  N.  B.  523 
Moore  v.  Eubanks,  66  S.  C.  374 
44  S.  E.  971. 
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to  take  the  ease  away  from  the  tribunal  whose  jurisdiction 
has  attached,  by  instituting  an  action  of  replevin  and  regain- 
ing possession  of  the  liquors."'  In  so  deciding  the  Supreme 
Court  of  Iowa  said:  "To  suffer  a  party  in  an  action  of 
replevin  to  take  the  liquors  out  of  the  hands  of  the  officer 
seizing  them  would  be  an  interference  with  the  administration 
of  justice  in  criminal  proceedings  and  would  defeat  the  whole 
object  and  intention  of  the  prohibitory  law.  By  that  law  the 
keeping  of  intoxicating  liquors  for  sale  is  prohibited;  the 
liquors  so  kept  are  declared  a  nuisance  and  must  be  forfeited 
and  destroyed!  It  is  easy  to  perceive  that  if  they  may  be 
replevined  out  of  the  hands  of  the  officer  seizing  them  ther^ 
will  be  very  few  instances  in  which  the  object  of  the  statute 
will  be  attained  by  the  destruction  of  liquors  kept  for  sale 
contrary  to  law.  *  *  *  The  liquors  were  in  the  custody 
of  the  law  by  virtue  of  process  issued  in  a  criminal  proceed- 
ing, and  were  awaiting  the  action  of  the  court  under  the  law, 
by  which  it  was  to  be  ascertained  whether  or  not  they  were 
liable  to  be  forfeited,  and  to  a  judgment  that  they  be  de- 
stroyed. While  such  proceedings  are  in  progress  the  liquors 
are  not  the  subject  of  an  action  of  replevin.  An  attempt  of 
the  owners  to  regain  their  possession  by  a  writ  of  replevin 
would,  at  common  law,  be  deemed  a  contempt  of  the  jurisdic- 
tion of  the  court  issuing  the  writ.'""  Intoxicating  liquors, 
kept  for  illegal  sale  in  violation  of  law,  are  not  regarded  as 
property.  They  are  outside  of  the  protection  of.  the  law,  and 
unless  the  party  suing  avers  and  shows  that  they  are  in  his 
possession  with  lawful  intent,  and  that  he  has  been  illegally 
deprived  of  the  same,  no  action  can  be  maintained  for  their 
recovery  or  possession,  whether  they  are  in  the  custody  of  the 
law  or  not."^ 

«5  Musgrave  v.  Hall,  40  Me.  49S ;  v.   Allen,   47   Iowa   482 ;    Fries  v. . 

State    V.    Harris,    38    Iowa    242;  Porch,  49  Iowa  351 ;  Lemp  v.  Pul- 

Greentreev.  Wallace,  77  Kan.  149;  lerton,   83    Iowa    192;    48   N.    W. 

93  Pac.  598;   Ring  v.  Nichols,  91  1034;  13  L.  R.  A.  408. 
Me.  478;    40  Atl.  329;    O'Neal  v.  e' Funk  v.  Israel,  5  Iowa  43«; 

Parker,  83  Ark.   133;    103   S.   W.  State   v.   Pierce,   55  Vt.    82;    An- 

li6:5.  heuser-Busch  Brewing  Co.  v.  Ful- 

'  66  Funk  V.  Israel,  5  Iowa  438;  lerton,    83    Iowa   760;    50    N.   W. 

Fries  v.  Porch,  49  Iowa  351;  Weir  06;'  Lord  v.  Chadbourne,  42  Me. 
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Sec.  608.    OfQcers,  seizure  when  from,  and  liability. 

Under  the  Massachusetts  statute  '^  providing  for  the  issuing 
of  warrants  to  search  for  and  seize  intoxicating  liquors,  a 
warrant  may  be  issued  to  search  for"  and  seize  such  liquors 
when  they  have  already  been  taken  by  an  officer  from  a  person 
engaged  in  illegally  transporting  them,  and  they  are  still  held 
by  the  officer.  In  such  case  the  complaint  and  warrant  need 
not  state  the  fact  that  the  liquors  have  already  been  taken 
and  are  in  the  custody  of  the  officer ;  nor  need  the  warrant 
name  the  owner  of  the  liquor  if  it  names  the  person  in  whose 
possession  they  were  found.'"'  In  Maine  '"  the  statute  provides 
that  the  municipal  officers  of  a  city,  town  or  plantation  can 
only  purchase  such  liquors  from  the  State  commissioner,  or 
of  such  municipal  officers  as  have  purchased  liquors  of  him, 
or  of  a  manufacturer  in  the  State  who  has  complied  with  the 
requirements  of  the  statute,  and  that  the  casks  and  vessels  in 
which  they  are  contained  shall  be  plainly  and  conspicuously 
marked  with  the  name  of  the  city,  town  or  plantation  where 
they  are  kept  for  sale,  and  with  the  name  of  its  agent.  In- 
toxicating liquors  purchased  by  such  municipal  officers,  with- 
out authority  and  in  contravention  of  this  provision  of  the 
statute,  are  liable  to  seizure  and  forfeiture,  and  the  officers 
so  purchasing  to  indictment.^^ 

429;    66  Am.  Dec.  290;  State  v.  Meyers  v.  State  (Tex.  Civ.  App.), 

Barrels  of  Liquor,  47  N.  H.  369.  105   S.  W.  48. 

Jurisdiction  in  Texas  of  county  Where  the  liquor  seized  is  re- 
court  in  a  suit  on  a  replevin  bond.  plevined  from  the  officer  before  an 
Malone  v.  State  (Tex.  Civ.  adjudication  for  its  destruction 
App.),  107  S.  W.  927;  Meyers  v.  is  rendered,  who  is  entitled  to 
State-  (Tex.  Civ.  App.),  105  S.  possession?  See  Loop  v.  Williams, 
W.  48;  Dupree  v.  State  (Tex.  Civ.  47  Vt.  407. 
App.),  107  S.  W.  926.  08  Stat,  of  1855,  c.  215,  §  25. 

In  Texas  liquor  seized  without  "o  Allen     v.    Staples,     5     (iray. 

a  warrant   may  be   replevined  as  (Mass.)    491. 

soon   as   the  officer   has   made   an  'o  R.  S.  c.  27. 

inventory   of   it,   without  waiting  ^i  Androscoggin  R.  Co.  v.  Rich- 

for    the    filing    of    a    complaint.  ards,  41  Me.  233;  State  v.  Intox- 
icating Liquors,  68  Me.  187. 
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Sec.  609.    Seizure  of  liquors  in  Indian  country. 

Liquors  formerly  carried  into  the  "Indian  country,"  as 
defined  by  act  of  Congress/^  were  liable  to  seizure  as  well  as 
all  other  goods  of  the  person  so  carrying  them  into  that 
country,  although  not  actually  mingled  with  the  liquor.'* 
Under  the  United  States  statutes  '*  an  Indian  agent  may  seize 
teams  used  in  conveying  liquor  into  an  Indian  reserva- 
tion whether  they  be  the  property  of  the  owner  of  the  liquor 
or  of  a  person  not  such  owoier.^'  But  this  section  relates 
only  to  a  "white  man"  or  an  "Indian"  carrying  liquor  into 
the  reservation,  and  an  answer  justifying  a  seizure  of  property 
must  allege  that  the  property  seized  belonged  to  such  a  per- 
son.'" To  give  a  right  of  seizure  the  liquors  must  have  been 
carried  into  the  reservation.''  Under  the  United  States 
statute  "*  authorizing  a  seizure  of  any  boat  introducing  liquor 
into  such  country,  only  the  ' '  superintendent  of  Indian  affairs, 
an  Indian  agent  or  sub-agent,  or  the  commanding  officer  of  a 
military  post"  can  make  the  seizure;  and  a  United  States 
marshal  cannot  do  so.  Therefore,  a  libel  is  fatally  defective 
which  shows  merely  a  seizure  by  such  a  marshal.'*  A  plea 
alleging  merely  that  the  claimant  did  not  unlawfully  intro- 
duce the  liquor  into  the  Indian  country  is  insufficient,  because 
it  alleges  a  mere  conclusion;  and  it  is  not  rendered  sufficient 
by  the  further  allegation  that  he  did  not  introduce  it  with 
the  intention  to  sell  or  dispose  of  it  to  any  Indian,  for  that 
does  not  render  the  introduction,  of  the  liquor  lawful.'* 

72  Act  March  30,  1'802.  named  to  another  town  not  named, 

'3  American   Fur   Co.  v.  United  neither  of  such  towns  being  in  the 

States,  2  Pet.  358;   7  L.  Ed.  450.  Indian   country,   is   not   sufficient, 

'*  Rev.  St.   §  2140.  because  it  does  not  show  the  liquor 

'5  Webb   V.    Nickerson,    1 1    Ore.  was    in    transit   when    seized,    or 

382;  4  Pac.  1126.  that   the   town   whose   name   was 

78  Webb  V.  Nickerson,  supra.  not  given  was   not  in   the   reser- 

77  Palcher  v.  United  States,   11  vation.     IHd. 

Fed.  47.  As  to  Indian  reservations  with- 

77*  13  Stat,  at  L.  290.  in  a,   State,   see  United  States  v. 

78  United  State  v.  The  Cora,  1  43  Gallons  of  Whisky.  Fed.  Cas. 
Dak.  1;   46  N.  W.  503.  No.  15136,  and  introducing  liquors 

79  United  States  v.  29  Gallons  into  Alaska,  see  United  States  v. 
of  Whisky,  45  Fed.  847.  50   Cases   of  Distilled  Spirits,  83 

To  allege  that  the  claimant  was       Fed.   1000. 
then    on   his    road   from    a   town 
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Sec.  610.    Statutes  forbidding  recovery  of  damages. 

It  is  well  settled  that  the  common  law  will  afford  no  aid 
to  a  party  whose  claims  can  be  successfully  enforced  only  by 
a  violation  of  its  principles,  or  in  direct  contravention  of  a 
statutory  enactment.*"  Lord  Mansfield  said :  ' '  The  principle 
of  public  policy  is  this:  Ex  dalo  malo  non  oritur  actio.  No 
court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action 
upon  an  immoral  or  an  illegal  act.  If,  from  the  plaintiff's 
own  stating  or  otherwise,  the  cause  of  action  appears  to  arise 
ex  turpi  causa,  or  a  transgression  of  a  positive  law  of  the 
country,  there,  the  court  says,  he  has  no  right  to  be  assisted. 
It  is  upon  this  ground  that  the  court  goes;  not  for  the  sake 
of  the  defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff."*^  This  rule  of  law  has  been  applied  in 
support  of  statutes  which  provide  that  no  action  shall  be 
maintained  for  the  recovery  or  possession  of  intoxicating 
liquors,  or  the  value  thereof,  where  such  liquors  are  intended 
for  sale  in  violation  of  law.  It  has  also  been  held,  upon  the 
theory  that  a  Legislature  may  pass  laws  altering  or  modifying 
or  even  taking  away  remedies,  that  such  a  statute  may  be 
passed  without  incurring  a  violation  of  the  provisions  of  a 
Constitution  which  forbids  the  passage  of  ex  post  facto  laws. 
It  must  be  remembered,  however,  that  the  enforcing  of  such 
a  statute  hinges  upon  the  unlawful  purpose  and  intent  for 
which  such  liquors  are  kept  or  sold.  Such  a  statute  does  not 
strip  such  liquors  of  their  character  as  property  and  prohibit 
actions  for  their  recovery  or  their  value,  but  solely  to  actions 
for  liquors  held  and  sold  contrary  to  law.  It  is  only  when 
they  are  kept  or  sold  contrary  to  law  that  they  are  regarded 
by  the  law  as  having  no  lawful  value,  or  value  for  lawful 
purposes.'^    In  construing  such  a  statute  the  Supreme  Court 

so  Lord  V.  Calhoun,  42  Me.  429.       Hamilton  v.  Coding,  55  Me.  419; 

81  Holman   v.    Johnson,   Cowper       Fisher    v.    McGinn,    67    Mass     ( 1 

241.  Gray)    33;    Breck    v.    Adams,    69 


82  Oriatt  V.  Pond,  29  Conn.  479 
Preston  v.  Drew,  33  Me.  558 
Nichols  V.  Valentine,  36  Me.  322 
Jones  V.  Fletcher,  41  Me.  255 
Lord  V.  Chadbourne,  42  Me.  429 
Robinson  v.  Barrows,  48  Me.  186 


Mass.  (3  Gray)  569;  Barrm  v. 
Arnold,  16  E.  I.  22;  Home  Y. 
Stewart,  40  Vt.  145;  Anheuser- 
Busch  Brewing  Co.  v.  Hammond, 
93  Iowa  520;  i61  N.  W.  1052. 
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of  Maine  said:  "We  cannot  decide  by  an  application,  of  the 
rules  of  the  common  law,  or  by  the  provisions  of  the  act,  that . 
property  cannot  be  acquired  in  spirituous  and  intoxicating 
liquors.  The  language  of  the  act,  which  declares  no  action 
shall  be  maintained  for  the  recovery  or  possession  of  such 
liquors  or  their  value,  is  without  limitation,  and,  by  a  literal 
construction,  it  would  deprive  one  who  has  purchased  them 
of  a  town  or  city  agent,  for  allowable  purposes,  of  the  right 
to  maintain  an  action  to  recover  them  or  their  value  from  a 
person  who  had  taken  them  from  his  possession  without  any 
right  or  authority,  or  who  had  wantonly  destroyed  them.  It 
would  also  deprive  town  and  city  agents  of  all  right  to  msiin- 
tain  an  action  for  the  recovery  of  such  liquors  which  had 
been  purchasd  by  them  for  sale  according  to  the  provisions  of 
the  act,  and  which  had  been  unlawfully  taken  from  them  or 
destroyed.  It  would  also  deprive  a  person  of  all  remedy  for 
the  protection  of  such  property  by  action,  when  procured  for 
his  private  use  and  not  intended  for  sale,  and  when  he  was 
carrying  it  through  the  State  without  any  intention  of  sale 
in  the  State.  Can  one  conclude  that  an  intelligent  Legislature 
could  have  intended  to  hold  out  such  temptations  for  the 
lawless  subtraction  or  destruction  of  private  property?  The 
results  are  too  extraordinary  and  unjust  to  allow  an  intelligent 
and  considerate  mind  to  believe  that  they  could  have  been 
foreseen  and  approved.  The  general  language  must,  therefore, 
be  restricted  so  as  to  accomplish  the  general  intent  and  de- 
clared purpose  of  the  act  without  producing  such  results,  or 
the  provision,  now  under  consideration,  must  be  pronounced 
to  be  a  plain  Aaolation  of  the  provisions  of  the  Constitution 
and  void.  The  general  intent  and  declared  purpose  of  the  act 
would  in  no  degree  be  infringed  by  regarding  the  general 
language  to  be  so  limited  as  to  forbid  the  maintenance  of  any 
action  for  the  recovery  or  possession  of  such  liquors  or  their 
value,  which  were  liable  to  seizure  and  forfeiture,  or  intended 
for  sale  in  violation  of  the  provisions  of  the  act."  '^ 

83  Preston  v.  Drew,  33  Me.  558.       unlawful  sale.     Walker  v.  Shook, 
The  plaintiff  must  allege  and  prove       49  Iowa  264. 
he   did   not  keep   the   liquors   for 
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Sec.  611.    Complainant. 

As  a  rule,  the  complaint  need  not  show  that  the  complainant 
is  a  proper  person  to  make  the  complaint,  that  being  a  ques- 
tion for  the  magistrate  issuing  the  warrant  to  determine.** 
Thus,  where  the  statute  provided  that  "if  any  credible  resi- 
dent of  any  county"  should  make  a  written  information  a 
warrant  should  issue,  it  was  held  not  necessary  for  the  com- 
plaint to  contain  an  averment  that  it  was  made  by  a  resident 
of  the  county.*"  And  where  the  statute  required  the  com- 
plainant to  designate  his  residence,  it  was  held  sufficient  if 
it  set  forth  the  county  wherein  he  lived.'"  Where  the  com- 
plaint began,  "Come  legal  voters  in  the  city  of  X  and 
complain,"  and  to  it  was  appended  the  signatures  of  three 
persons,  it  was  held  that  it  contained  a  suifieient  statement 
that  such  persons  were  legal  voters.*'  A  statute  of  Maine 
providing  that  no  constable,  sheriff,  or  his  deputy  should 
"appear  before  any  court"  "as  attorney,  or  advising  any 
party  in  a  suit,  or  draw  any  writ"  "for  any  other  person," 
was  held  not  to  prevent  an  officer  from  drawing  up  a  com- 
plaint and  warrant  in  behalf  of  the  State  for  the  seizure  of 

The  warrant  of  seizure  protects  In  South    Carolina    under    the 

the  officer,  although  subsequent  to  general  denial  an  officer  sued  for 

the  seizure  it  be  ordered  returned.  an  illegal   seizure  may  show  that 

Ewings  V.  Walker,  9  Gray  95.  the  plaintiff  was   engaged  in  the 

Even  though  a  statute  under-  illegal  sale  of  liquors  and  had 
taking  to  protect  officers  seizing  that  reputation  in  the  neighbor- 
liquors  be  void,  yet  if  the  liquors  hood  where  he  lived.  Smith  v. 
he  in  fact  contraband  goods  that  Lapar,  67  S.  C.  491 ;  *6  S.  E.  332. 
fact  is  a  complete  defense.  An-  If  the  statute  under  which  a 
heuser-Busch  Co.  v.  Hammond,  93  warrant  be  issued  is  unconstitu- 
lowa  520;  61  X.  W.  1052;  Fer-  tional,  the  warrant  is  no  defense, 
guson  V.  Josey,  70  Ark.  94;  60  Beavers  v.  Goodwin  (Tex.  Civ. 
S.  W.  345.  App.),  90  S.  W.  930. 

See  Fisher  v.  McGirr,  1  Gray  1 ;  ^4  State  v.  Thompson,   44   Iowa 

«1  Am.  Dee.  381 ;  Kent  v.  Willey,  399. 

11  Gray,  368.  ss  State  v.  Blair,  72  Iowa  591; 

If  the  officer,  on  demand,  pro-  34  N.  W.  432. 

duce  the  wrong  warrant,  that  will  ss  Commonwealth  v.  Intoxicating 

not    render     the     seizure    illegal.  Liquors,  113  Mass.  13. 

Brown  v.  Lawrence,  40  Nova  Sco-  s?  State  v.  Intoxicating  Liquors, 

tia  370.  44  Vt.  208. 
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liquors.''  In  Massachusetts  the  jurat  to  the  complaint  need 
not  contain  an  averment  that  probable  cause  has  been  shown 
for  the  issuance  of  the  warrant,  and  the  warrant  is  not  fatal 
for  the  omission  of  such  a  statement.'®  Under  this  statute 
the  complaint  is  not  defective  by  reason  of  a  recital  of  facts 
and  circumstances  upon  which  the  affiant's  belief  of  the 
unlawful  use  is  based;  as,  on  a  particular  date,  he  had 
seen  vessels,  which  he  believed  contained  liquors,  taken  from 
the  designated  place  by  agents,  neither  named  nor  described, 
of  the  occupant  of  such  place,  to  a  nearby  saloon  of  the 
occupant ;  nor  is  it  by  reason  of  the  fact  that  the  affiant  aifirms 
his  belief  upon  such  facts  and  circumstances,  that  the  "house" 
and  not  specifically  the  cellar  from  which  the  liquors  were 
taken  was  unlawfully  used.®" 

Sec.  612.    Complaint,  statutory  form  sufficient. 

A  complaint  for  a  search  warrant  to  search  designated 
premises  for  intoxicating  liquors  illegally  kept  therein  for 
sale  which  follows  the  statute  and  describes  the  offense  sub- 

88  state  V.  McCann,  67  Me.  372.  In  Michigan  objections  must  be 
In  New  Hampshire,  in  1875,  the       made  to  the  complaint  before  the 

attorney  general  or  solicitor  took  justice  who  tries  the  case,  to  raise 

charge   of    the    case,    and    it   was  an.y    question    touching   the    suffi- 

prosecuted  at  the  expense  of  the  ciency  of  the  complaint  upon  cer- 

county.     State  v.  Tufts,  56  N.  H.  tiorari.       People    v.     Heffron,    53 

137.  Mich.  527;  19  N.  W.  170. 

An  apparent  erroneous  date  in  In  Vermont  the  proceedings  are 

the    jurat    may    be    corrected    by  in  rem,  and  where  the  complaint 

facts  shown  in  the  record,  where  is  by  a  grand  jury,  complainant's 

such  is  the  case.     Commonwealth  authority    depending    on    matters 

V.    Certain    Intoxicating    Liquors,  dehors  the  record  can  only  be  put 

128  Mass.  72.  in  issue  by  a  plea  reciting  such 

89  Commonwealth  v.  Certain  In-  matters.       State    v.    Intoxicating 
toxicating  Liquors,  UO  Mass.  182;  Liquors   (Vt.),  73  Atl.  SB'S. 
Commonwealth      v.      Intoxicating  An   adjudication   of    the    police 
Liquors,  113  Mass.  13.  court    that    there    was    probable 

90  Commonwealth  v.  Certain  In-  cause  to  believe  the  complaint  to 
toxicating  Liquors,  105  Mass.  181.  be   true,    is   conclusive   and   final. 

In  this  case  it  is  held  that  the       Commonwealth  v.   Certain   Intox- 
oath  does  not  form  a  part  of  the       icating  Liquors,  103  Mass.  445. 
complaint,  and  need  not  be  drawn 
with  technical  accvtracy. 
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stantially  in  the  words  thereof  is  sufficient  to  warrant  a 
judgment  of  forfeiture  of  the  liquors  thus  illegally  kept. 
The  strict  and  technical  rules  of  criminal  pleading  need  not, 
and  ought  not,  to  be  held  applicable  in  such  cases.  If  the 
complaint  is  in  the  form  required  by  the  statute,  and  clearly 
and  sufficiently  charges  an  unlawful  keeping  by  the  defend- 
ant, and  that  he  intended  to  sell  liquors  of  a  kind  which,  and 
in  a  place  where,  the  law  did  not  allow  him  to  sell,  it  will 
withstand  a  demurrer.  It  need  not  particularly  describe  the 
kind  of  liquors  which  he  intended  to  sell,  nor  negative  any 
of  the  various  modes  and  contingencies  in  which  it  might  be 
lawful  for  him  to  sell  them.°^  If  the  proof  in  such  a  case 
fails  to  disclose  all  the  circumstances  necessary  to  make  a 
case  under  the  statute  against  such  liquors,  they  cannot  be 
condemned;  but  these  circumstances  need  not  be  alleged  in 
the  complaint  with  a  particularity  of  averment  beyond  what 
the  statute  declares  sufficient."-  But  a  complaint  which 
alleges  that  certain  intoxicating  liquors  were  kept  in  a  speci- 
fied place  is  not  supported  by  a  verdict  which  finds  in  the 
alternative  that  such  liquor  was  owned  or  kept  there.'^ 

Sec.  613.    Videlicet,  use  and  limitations  of  in  complaint. 

A  complaint  for  the  seizure  of  intoxicating  liquors  desig- 
nated them  as  "certain  intoxicating  liquors,  to- wit:  several 

91  State  V.  Welch,  79  Me.  99;   9  ss  Commonwealth    v.    Intoxicat- 

Atl.    348;    Commonwealth   v.   Gil-  ing   Liquors,  S'6   Mass    (4  Allen) 

laland,  95  Mass  (9  Gray)  3;  Com-  601. 

monwealth   v.    Purtle,     77     Mass.  It   must   be    averred    that     the 

(11   Gray)    78;   Commonwealth  v.  liquor  was  kept  in  the  partioulai' 

Dunn,   80  Mass.    (14   Gray)    401;  house    described.      Commonwealth 

Commonwealth      v.      Intoxicating  v.  Intoxicating  Liquors,  116  Mass. 

Liquors,  95  Mass.   (13  Allen)  62;  27. 

Commonwealth  v.  Lynn,  107  Mass.  In   Maine   a   demurrel:     to    the 

214;     Commonwealth    v.    Bennett,  complaint   reaches   defects    in   the 

108   Mass.   27;   Commonwealth  v.  warrant.    State  v.  Duane,  100  Me.  • 

Grady,  108  Mass.  412;  Liquors  of  447;    62-Atl.  80.     If  the  keeping 

Hoxie,  15  R.  I.  24;  State  v.  Intox-  of  the  liquor  is  illegal  because  of 

icating  Liquor,  38  Vt.  387 ;  Gill  v.  the  adoption  of  local  option,  the 

Parker,    31    Vt.    610;     Meyer     v.  fact  of  adoption  must  be  averred. 

State    (Tex.    Civ.    App.),    105    S.  Meyers  v.  State  (Tex.  Civ.  App.), 

W.  48.  105  S.  W.  4-8. 

»2  State  V.  Intoxicating  Liquors, 
38  Vt.  387. 
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casks  of  French  brandy,  containing  five  gallons,  more  or  less ; 
several  cases  of  gin,  containing  twenty-five  gallons,  more  or 
less;  and  several  casks  of  intoxicating  wines,  containing 
twenty-five  gallons,  more  or  less. ' '  It  was  held  that  a  warrant 
issued  upon  this  complaint  "authorized  the  taking  of  the 
liquors  and  casks  specified  under  the  videlicit  only;"  in  other 
words,  that  an  of%jer  serving  the  warrant  was  not  justified 
by  it  in  seizing  any  "intoxicating  liquors"  other  than 
"French  brandy,"  "gin"  and  "intoxicating  wines."  This 
was  upon  the  theory  that  the  natural  and  proper  use  of  a 
videlicet  followed  by  words  of  special  description,  is  to  restrict 
and  limit  the  meaning  of  words  of  general  description  pre- 
ceding it,  and  that  in  the  complaint  and  warrant  .in  this  ease 
the  videlicet,  in  the  language  of  Lord  Hobart,®*  is  put  to 
"her  natural  and  proper  use,"  "to  particularize  that  which  is 
before  general;"  and  its  effect  is  to  make  a  restriction  of  the 
meaning  of  the  former  words  ' '  intoxicating  liquors, ' '  though 
those  former  words  by  construction  of  law  would  have  had  a 
larger  sense  if  the  videlicet  had  not  been  used.  But  where  a 
complaint  alleged  that  a  certain  quantity  of  intoxicating 
liquors,  to-wit :  ten  gallons  of  brandy,  ten  gallons  of  rum,  were 
owned  and  kept  by  Martin  Brennan  upon  his  premises,  for 
the  purpose  of  being  sold  in  violation  of  the  statute,  and  by 
virtue  of  the  warrant  which  recited  the  complaint  the  officer 
seized  a  hogshead  containing  thirty  gallons  of  rum  and  a 
barrel  containing  eighteen  gallons  of  rum,  it  was  held  that 
the  specification  of  the  kind  and  quantities  of  the  liquors 
under  the  videlicet  was  intended  as  a  description  of  them  and 
not  to  limit  their  quantities,  and  that  the  authority  of  the 
officer  was  not  limited  to  the  quantity  specified  in  the  com- 
plaint."' 

• 
Sec.  614.    Description  of  person  and  liqnors. 

Where    a   statute    authorized    the    destruction    of    liquors 
"owned  or  kept  by  any  person  named  or  described  as  par- 
ticularly as  may  be,  and  intended  by  him  to  be  sold  in  viola- 
s'stukeley  v.  Butler,  Hob.  172;  95  state   V.   Brennan's   Liquors, 
Mallet  V.  Stevenson,  26  Conn.  428.       25  Com.  277. 
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tion  of"  law,  it  was  held  that  it  must  be  alleged  that  some 
specific  person  owned  them,  the  name  being  given ; "'  but  if 
the  person  who  owns  or  keeps  them  be  unknown,  then  by 
alleging  that  fact  the  giving  of  the  name  is  excused.'^  Liquors 
described  as  "1  bbl.  filled  with  intoxicating  liquors,  1/5  keg 
filled  with  intoxicating  liquors,  marked  to  M.  P.  Cobath, 
North  West  Carry,  Moorehead  Lake,  Maine,"  are  sufficiently 
described.*' 

Sec.  615.    "Place"  and  "premises,"  meaning — Pleading. 

Under  a  statute  which  provides  that  if  any  competent  wit- 
ness "shall  make  complaint  *  *  *  that  he  believes  intoxi- 
cating liquors  are  unlawfully  kept  or  deposited  in  any  place 
in  this  State  by  any  person  or  persons,  and  that  said  liquors 
are  intended  for  sale  within  this  State  in  violation  of  law," 
the  complaint  must  allege  a  "place  in  this  State"  where  such 
liquors  are  "unlawfully  kept  and  deposited"  by  a  person  or 
persons  and  "intended  for  sale  within  this  State  in  violation 
of  law. ' '  **  Such  a  statute  will  not  authorize  the  search 
of  a  person  for  liquors.  By  its  provisions  the  liquors 
are  to  be  kept  and  deposited  by,  not  kept  and  deposited  icpon 
a  person  or  persons.  The  person  or  persons  unlawfully  keep- 
ing and  depositing,  and  the  place  where  the  unlawfully  kept 
and  deposited  liquors  are  to  be  found,  are  obviously  separate 
and  distinct.  It  is  one  thing  to  find  such  liquors  in  a  place, 
and  a  very  different  thing  to  find  them  upon  a  person.  A 
place  to  be  searched  is  not  a  person  to  be  searched.  ' '  Premises 
described  and'  specially  designated"  in  a  complaint  and  war- 
rant cannot,  by  any  reasonable  use  of  language,  be  held  to 
apply  to  a  person  or  persons.  Nor  will  such  a  statute  apply 
to  intoxicating  liquors  captured  by  force  from  a  respondent's 
wagon  while  he  is  traveling  upon  a  public  highway. '^  In  such 
ease  the  liquors  are  not  at  the  time  kept  or  deposited  but  are 

96  State  V.  Intoxicating  Liquors,  See    construction    of    Oklahoma 

64  Iowa  300;  20  N.  W.  445.  statute  to  make  it  conform  to  the 

8"  Commonwealth    v.    Intoxicat-  Constitution.      State    v.    Hooker, 

ing  Liquors,   116  Mass.  21.  (Okla.),   98   Pac.   964. 

98  Ring    V.    Nichols    (Me.),    40  99  State  v.  Grames,  68  Me.  419. 

Atl.  329.  •   1  State   v.   Roach,   74   Me.   360. 
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being  carried  for  the  purpose  of  being  afterwards  deposited 
and  kept  in  some  place.  The  word  "place"  as  used  in  such 
a  statute  refers  to  some  fixed  situation,  spot,  station  or  locality. 
It  may  be  a  stationary  wagon  upon  some  particular 
ground,  but  not  one  in  motion  and  constantly  changing  its 
position  upon  the  road.  Accordingly,  it  has  been  held  that 
under  such  a  statute  that  the  description  of  a  place  to  be 
searched  by  a  search  and  seizure  process  was  sufficient  where 
the  complaint  alleged  that  intoxicating  liquors  were  left  and 
deposited  in  a  certain  wagon  on  the  fair  grounds  on  the 
easterly  side  of  Union  Hall  in  Seaport,  the  court  holding 
that  the  complaint  so  clearly  described  the  place  that  an  officer 
could  readily  locate  the  liquors  and  the  alleged  offender.^ 

Sec.  616.    Description  of  premises — ^Ride  of  construction. 

The  usual  constitutional  provision  is  that  no  warrant  to 
search  any  place,  or  to  seize  any  person  or  thing,  shall  issue, 
without  a  specific  designation  of  the  place  to  be  searched,  and 
the  person  or  thing  to  be  seized.  Under  such  a  constitutional 
provision  that  cannot  be  considered  as  such  a  designation 
which  if  used  in  a  conveyance  would  not  convey  the 
place,  and  which  would  not  confine  the  search  to  one  place.^ 
Affirmatively  speaking,  such  a  provision  requires  that  the  com- 
plaint and  warrant  shall  contain  as  specific  a  description  of 
the  place  to  be  searched  as  would  be  required  to  convey  a 
specific  piece  of  real  estate  in  an  instrument  of  conveyance,* 

2  State   V.     Knowlton,     70     Me.  ment  of   a   "house,"   liquors   may 

200;  Commonwealth  v.  Intoxicat-  be    seized    in   a   cellar   under    th« 

ing  Liquors,  107  Mass.  396.  sidewalk  in  front  of  and  adjacent 

A  steamboat  is  a  "place."    State  to   the   house.     Commonwealth    v. 

T.  McNally,  34  Me.  210;   56  Am.  Certain  Intoxicating  Liquors,  105 

Dec.  650.  Mass.  ISl. 

Stating  that  the  liquors  are  "in  The  allegation  of  the  place 
a  valise  in  the  possession  of  the  where  the  liquors  are  kept  is  ma- 
said  F  in  said  Bangor"  is  not  a.  terial,  and  must  be  proven  as  laid, 
description  of  a  place  where  liquorii  Commonwealth  v.  Certain  Intox- 
are  kept.  The  "place"  must  be  icating  Liquors,  117  Mass.  427. 
definitely  and  certainly  described.  s  State  v.  Robinson,  33  Me.  564. 
State  V.  Fezzette,  103  Me.  467;  *  Jones  v.  Felcther,  41  Me.  254; 
69  Atl.  1073.  State   v.   Bartlett,   47     Me.     388; 

Under    an    allegation    that   the  State  v.  Thompson,  44  Iowa  399. 
liquors    were    kept    in    the    base- 
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and  that  the  description  in  the  complaint  and  warrant  must 
be  substantially  alike.  Such  a  rule  of  construction,  however, 
is  subject  to  another,  and  that  is  that  in  construing  a  deed, 
where  several  particulars  are  named,  descriptive  of  the  prem- 
ises, if  some  be  false  or  inconsistent,  and  the  true  be  suffi- 
cient of  themselves,  they  will  be  retained  and  the  others 
rejected.'  Accordingly,  it  has  been  held  that  in  a  search  and 
seizure  proceeding  the  complaint  and  warrant  must  be  con- 
strued together,  and  if  the  descriptive  words  are  sufficient 
clearly  to  designate  the  place  to  be  searched,  independent  of 
the  repugnant  words,  the  latter  will  be  rejected."  In  Vermont 
a  statute  provided  that  in  forfeiture  proceedings  the  com- 
plaint should  set  out  the  "building  or  place"  to  be  searched. 
Under  this  statute  a  complaint  specified  "The  American 
Hotel,"  and  "the  barns,  sheds  and  outbuildings  adjacent 
thereto,  in  Burlington,  and  forming  a  part  of  the  premises  of 
said  bntpl."  as  the  place  where  intoxicati'Tig  liquor  was  be- 
lieved to  be  kept  and  the  complaint  was  held  to  be  sufficiently 
specific.  In  so  deciding  the  court  said:  "This  is  the 
description  of  a  single  establishment,  and  is  sufficiently  specific. 
To  adopt  a  narrower  view  would  not  only  render  the  statute 
ineffective,  but  would  be  entirely  inconsistent  with  the  idea 
of  a  search  for  which  the  statute  is  intended  to  provide. 
The  complainants  in  such  cases  are  not  presumed  to  be 
familiar  with  the  exact  locality  in  the  establishments  where 
the  liquor  is  kept,  although  they  may  be  well  satisfied  that  it 
is  kept  upon  the  premises.  The  statute  requires  the  com- 
plainants to  set  out  the  suspected  'building  or  place.'  The 
real  place  must  receive  a  reasonable  interpretation,  not  so 
broad  as  to  encourage  looseness  of  procedure,  nor  so  narrow 

5  Commonwealth  v.  Intoxicating  Intoxicating    Liquors,    122    Mass. 

Liquors,  109  Mass.  371;  Common-  36. 

wealth  V.  Intoxicating  Liquors,  115  «  Wing  v.  Burgess,  13  Me.  Ill; 
Mass.  145;  Commonwealth  v.  In-  Abbott  v.  Pike,  33  Me.  204;  Vose 
toxicating  Liquors,  105  Mass.  181;  v.  Hundy,  2  Mass.  322;  State  v. 
Commonwealth  v.  Intoxicating  Bartlett,  47  Me.  388;  Common- 
Liquors,  110  Mass.  499;  Common-  wealth  v.  Intoxicating  Liquors, 
wealth  V.  Intoxicating  Liquors,  146  Mass.  509;  16  N.  E.  298. 
122    Mass.   *;    Commonwealth,   v. 
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as  to  prevent  the  search  of  any  premises  occupied  and  used 
by  a  person  in  the  ordinary  course  of  his  business  as  inn- 
keeper." As  to  the  locality  where  the  hotel  was  located  the 
court  said:  "It  is  evident  that  the  description  of  a  public 
hotel  by  its  name  accompanied  by  a  statement  of  the  town 
or  municipality  in  which  it  is  located  is  ordinarily  no  more 
likely  to  be  misunderstood  and  no  more  susceptible  of  mistake 
than  even  a  description  by  metes  and  bounds.  It  is  a  par- 
ticular description.  If  the  main  hotel  is  described  with  suffi- 
cient particularity,  it  is  clear  the  outbuildings  are  meant, 
being  set  out  as  adjacent  to  the  hotel  and  forming  a  portion 
of  the  hotel  premises."^  It  is  a  sufficient  description  to 
allege  the  liquors  are  kept  "in  a  certain  wagon  on  the  fair 
ground  on  the  easterly  side  of  Union  Hall  in  S.'"  If  two 
buildings  bear  the  same  street  number,  a  description  by  that 
number  will  be  sufficient."  Where  the  place  to  be  searched 
was  described  as  "a  certain  building,  the  cellar  under  the 
same,  and  the  outbuildings  within  the  curtilage  thereof,"  it 
was  held  not  to  justify  a  searching  of  the  basement  of  a 
building  on  adjoining  lot,  separated  by  a  fence,  although  such 
basement  was  connected  by  a  covered  way  with  the  basement 
of  the  building  so  specifically  described.^"  An  allegation  that, 
the  liquor  is  at  the  house  of  "A  in  Smithville,  in  the  county 
of  Randolph,"  is  suffieient.^^ 

Sec.  617.    Common  resort,  place — ^Averment. 

Under  a  statute  providing  for  the  search  of  a  tenement  or 
dwelling  or  other  building  for  intoxicating  liquors,  which  pro- 

f  State  V.  Intoxicating  Liquors,  s  State  v.  Knowlton,  70  Me.  200 ; 

38  Vt.  387;  Horning  v.  Bailey,  50  Commonwealth      v.      Intoxicating 

Conn.   40;    Commonwealth   v.    In-  Liquors,  107  Mass.  386. 

toxicating  Liquors,  110  Mass.  182;  9  Commonwealth  v.  Intoxicating 

Id.    187,   note;    'Commonwealth   v.  Liquors,  6  Allen,  596. 

Intoxicating    Liquors,    113    Mass.  lo  Commonwealth    v.    Intoxicat- 

13 ;    Commoi^wealth   v.    Intoxicat-  ing  Liquors,  140  Mass.  287 ;   3  N. 

ing     Liquors,     113     Mass.     208;  E.  4. 

Commonwealth      v.      Intoxicating  n  Lincoln    v.    Smith,     1    Wms. 

Liquors,  113  Mass.  455;  Common-  (Vt.)    3^8;    State  v.  Intoxicating 

wealth'  V.    Intoxicating    Liquors,  Liquors,  44  Vt.  208. 
117  Mass.  427. 
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vides  among  other  things  that  "no  warrant  shall  issue  for  the 
search  of  a  dwelling  house  unless  a  tavern,  store,  grocery,  eating 
room  or  place  of  common  resort  is  kept  therein, ' '  an  averment 
in  a  complaint  and  warrant  for  the  search  of  a  dwelling  house 
that  "the  same  is  a  place  of  common  resort,"  is  insufficient 
to  describe  that  "a  place  of  common  resort  is  kept  therein," 
for  the  reason  that  there  may  be  a  place  commonly  resorted 
to  or  of  common  resort  which  is  not  kept  by  any  such  person. 
Such  a  statute  contemplates  a  place  kept  for  the  purpose  of 
common  resort ;  {.  e.,  appropriated  to  such  purposes  by  the 
occupant,  keeper  or  person  having  control  of  the  premises.^^ 
The  affirmative  averment  in  such  a  complaint  and  warrant 
that  the  house  was  occupied  by  the  defendant  "as  a  common 
resort  therein"  is  sufficient.  In  such  case  there  is  in  sub- 
stance an  allegation  that  the  building  was  appropriated  and 
kept  by  the  defendant  for  the  purpose  of  a  common  resort,  for 
the  averment  is  that  the  building  was  occupied  by  him  as  such 
a  place. ^^  If  the  complaint  aver  that  the  liquors  were  sold  in 
a  certain  dwelling  house  by  its  occupant,  it  need  not  be 
averred  that  the  place  was  one  of  common  resort.^* 

Sec.    618.     Place,    description — Pleadiixg — Evidence — Vari- 
ance. 

Under  a  statute  which  provides  that  in  proceedings  for 
the  forfeiture  of  intoxicating  liquors  the  complaint  and  war- 
rant shall  set  out  fully,  plainly  and  substantially  the  place 
to  be  searched,  such  allegation  in  the  complaint  is  a  material 
traversible  allegation,  and  a  claimant  of  the  liquors  has  the 

12 Commonwealth    v.    Intoxicat-  187,   note;    Commonwealth  v.   In- 

ing  Liquors,  97  Mass.  332.  toxicating  Liquors,   11'6  Mass.  27. 

13  Commonwealth  v.  Leddy,  105  Proof  that  the  place  was  a  shop 
Mass.  381;  Commonwealth  v.  Cer-  for  the  sale  of  liqours  and  that 
tain  Intoxicating  Liquors,  107  persons  went  there  unrestricted  to 
Mass.  216.  See  when  it  need  not  buy  liquors,  supports  the  aver- 
be  averred  the  place  was  one  of  ment  that  the  place  is  one  of  corn- 
common  resort.  Commonwealth  v.  mon  resort,  although  conducted  in 
Intoxicating  Liquors,  122  Mass.  a,  disorderly  manner.  Common- 
14.  wealth     v.     Certain    Intoxicating 

1*  Commonwealth   v.    Intoxicat-  Liquors,  107  Mass.  216^ 
ing  Liquors,    110  Mass.    182;    Id. 
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right  to  require  proof  of  it  and  to  submit  this  issue  to  the 
jury.  In  such  case  a  complaint  and  warrant  which  avers  that 
intoxicating  liquors  were  kept  in  a  certain  building  on  a 
named  street  and  numbered  one  hundred  and  ninety-five  on 
said  street,  and  in  the  basement  of  said  building,  and  describes 
the  place  to  be  searched  with  sufficient  particularity  to  identify 
it,  but  proof  that  the  basement  was  under  a  shop  numbered 
one  hund'red  and  ninety-seven  on  said  street  will  not  create  a 
variance.  If  in  such  case  the  liquors  are  seized  in  a  room 
under  the  sidewalk  opening  into  the  basement  of  the  building 
by  a  door,  it  will  be  for  the  jury  to  say  whether  such  room 
under  the  sidewalk  was  a  part  of  the  basement.^'  And  where 
a  sheriff  testified  that  he  searched  the  "American  Hotel 
premises,"  it  was  held  that  the  jury  had  a  right  to  understand 
that  he  searched  the  American  Hotel  premises  in  the  town  of 
B,  which  were  described  in  the  papers  which  he  testified  to 
having  served.^* 

Sec.  619.    Description  of  liquors,  what  sufficient. 

Under  a  constitutional  provision  which  declares  that  "no 
warrant  to  search  any  place  or  seize  any  person  or  thing  shall 
issue  without  a  special  designation  of  the  *  *  *  thing  to 
be  seized,"  an  article  to  be  searched  for  may,  in  a  warrant, 
be  described  simply  by  its  generic  name  if  it  be  destitute  of 
any  peculiar  and  known  marks  or  qualities  by  which,  in  the 
description  it  can  be  distinguished  from  the  articles  of  the  same 
general  name.  Thus,  a  warrant  for  the  search  of  "spiritu- 
ous liquors"  will  not  be  considered  unauthorized  for  want 
of  a  sufficient  designation  of  the  things  to  be  searched  for. 
In  such  case  it  need  not  be  averred  in  the  warrant  that  the 
property  to  be  searched  for  is  owned  by  a  particular  person, 
for  it  is  no  part  of  the  description  of  an  article  to  state  by 
whom  it  is  owned.  The  special  description  required  by  the 
condition  in  such  cases  does  not  require  an  historical  account 
of  the  article  to  be  included.  It  may  often  be  found  difficult, 
if  not  impossible,  to  describe  liquors  intended  for  sale  so  per- 

i'5  Commonwealth    v.    Intoxicat-  lo  State  v.  Intoxicating  Liquors, 

ing  Liquors,  117  Mass.  427.  38  Vt.  387. 
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feetly  that  they  can  be  easily  distinguished  by  an  officer 
having  no  previous  knowledge  of  them,  from  others  of  a 
similar  kind,  not  intended  for  sale.  There  may  be  different 
kinds  of  spirituous  liquors  which,  to  the  eye  of  an  observer, 
would  present  the  like  appearance,  and  if  no  warrant  to  seize 
them,  when  thus  seen,  could  be  issued  without  a  designation 
of  the  particular  kind  of  liquors,  it  would  often  be  difficult, 
if  not  impossible,  to  execute  the  law."  If  liquors  should  be 
required  to  be  designated  by  marks  upon  the  casks,  vessels 
or  boxes  containing  them,  searches  and  seizures  of  them  might 
often  be  prevented  by  an  obliteration  or  removal  of  the 
marks.  If  a  designation  by  the  species  and  not  by  generic 
terms  were  required,  the  difficulties  alluded  to  might  not  be 
avoided,  for  others  might  be  found  in  the  same  warehouse  or 
place,  of  a  like  species  and  appearance.  Such  a  constitutional 
provision  must  be  construed  as  having  been  designed  to 
prevent  unreasonable  searches  and  seizures,  but  not  to  prevent 
the  accomplishment  of  any  useful  purpose  by  searches  and 
seizures.  It  could  not  have  been  the  intention  of  the  framers 
of  it  to  require  a  designation  of  the  thing  to  be  searched  for 
to  be  so  special  and  particular  as  to  prevent  the  accomplish- 
ment of  any  beneficial  purpose  by  a  search  warrant.^*  In 
such  warrant  the  usual  form  of  description  is,  "a  certain 
quantity  of  rum,  or  some  specified  kind  of  liquors,  or  several 
kinds,  contained  in  certain  barrels,  kegs,  jugs,  jars,  bottles, 
decanters  or  other  vessels. ' '  The  fact  that  some  of  the  kinds 
of  liquors  specified  are  not  found  at  all  will  not  invalidate  the 
seizure  of  those  kinds  which  are  found.^' 

1^  state  V.  Robinson,  33  Me.  564;  ing  Liquors,  110  Mass.  416;  State 
Lincoln  v.  Smith,  27  Vt.  328.  v.  Brennan,  25  Conn.  27«;  Mai- 
ls Downing  v.  Porter,  74  Mass.  lett  v.  Stevenson,  26  Conn.  428. 
(8  Gray  J  539;  Commonwealth  v.  Where  the  statute  construes 
Intoxicating  Liquors,  97  Mass.  63 ;  "spirituous  liquors''  as  "intoxicat- 
State  V.  Whisky,  etc.,  54  N.  H.  ing  liquors,"  "malt  liquors"  'may 
164;  State  v.  Fitzpatrick,  16  R.  I.  be  seized,  it  being  shown  they 
54;  11  Atl.  773;  In  re  Morgan's  were  intoxicating,  under  a  statute 
Liquors,  16  R.  I.  542;  18  Atl.  279.  merely  providing  that  "spirituous 
19  Commonwealth  v.  Intoxicat-  liquors"  may  be  seized.  State  v. 
ing  Liquors,  95  Mass  (13  Allen)  Lager  Beer,  68  N.  H.  377;  39  Atl. 
52;    Commonwealth    v.   Intoxicat-  255. 
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Sec.  620.    Unlawful  intent,  averments. 

A  complaint  for  the  seizure  and  forfeiture  of  intoxicating 
liquors  must  charge  the  illegality  of  the  keeping  of  the 
liquors  or  an  intention  to  sell  them  in  violation  of  law. 
A  person  thus  charged  cannot  be  convicted  unless  it  is  alleged 
and  proved  that  the  liquors  were  by  liim  unlawfully  kept  or 
intended  for  sale  in  violation  of  law  within  the  State.^"  In 
Maine  it  has  been  held  that  an  averment  in  a  complaint  m 
such  a  proceeding  that  the  "defendant  has  been  before  con- 
victed *  *  *  of  unlawfully  keeping  and  depositing  in 
this  State  *  *  *  intoxicating  liquors  with  intent  that  the 
same  should  be  sold  in  this  State  in  violation  of  law"  is  a 
sufficient  allegation  that  the  liquors  referred  to  were  by  him 
intended  for  unlawful  sale,  when  accompanied  with  particular 
averments  of  the  time  and  place  and  court  in  which  con- 
victed, that  the  liquors  referred  to  were  by  him  intended  for 
unlawful  sale.^^  It  has  also  been  held  that  an  averment  that 
sudh  liquor  "was  kept  for  the  purpose  of  sale,  without  author- 
ity, within  this  State,  against  the  statute,"  is  sufficient;''^ 
and  likewise  that  they  were  kept  by  the  defendant  "for  sale 
within  this  State  in  violation  of  law. "  ^'  To  justify  the 
destruction  of  the  liquors  seized  they  must  have  been  kept 
with  the  unlawful  intention  to  sell  them,  and  that  intent 
must  be  found  by  the  court  or  jury  trying  the  ease.^*  Under 
the  statute  in  force  in  1852  in  Maine  the  intent  must  have 
been  to  sell  them  in  the  town  where  kept  or  deposited;  ^°  but 
not  necessarily  to  be  sold  in  the  house  where  kept.^°  It  is 
not  necessary  to  allege  and  prove,  in  order  to  secure  a  judg- 

20  State  V.  Learned,  47  Me.  426;  Commonwealth  v.  Intoxicating 
State  V.  Miller,  48  Vt.  57-6.  Liquors,  122  Mass.  8. 

21  State  V.  Langley,  79  Me.  52 ;  Sometimes  statutes  make  proof 
7  Atl.  902.  of   a   sale   evidence   of   a   keeping 

22  In  re  Liquors  of  Young,  15  with  intent  to  sell.  State  v.  Blair, 
R.  L  243;  3  Atl.  3.  72  Iowa  591;  34  N.  W.  432. 

23  Commonwealth    v.    Intoxicat-  24  State  v.  Harris,  36  Iowa  136 ; 
ing  Liquors,   86   Mass    (4   Allen)  State  v.  Learned,  47  Me.  42-6. 
593;   In  re  Liquors  of  Hoxie,    15  25  State  v.  Gurney,  33  Me.  527; 
E.  I.  241 ;  3  Atl.  1 ;  In  re  Liquors  State  v.  Robinson,  33  Me.  564. 
of  Young,  15  R.  I.  243 ;  3  Atl.  3 ;  26  State  v.  Robinson,  33  Me.  564. 
State  V.  Thompson,  44  Iowa  399; 
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ment  for  their  destruction,  that  the  intent  to  sell  the  liquors 
illegally  was  entertained  by  any  particular  person,^'  though 
the  fact  that  the  mere  bailee  of  their  owner,  without  author- 
ity so  to  do,  intended  to  sell  them  within  the  State  will  not 
work  their  forfeiture.^'  The  illegal  intent  must  exist  at  the 
time  the  action  is  begun  for  their  destruction.^* 

Sec.  621.    Affidavit  to  complaint,  sufficiency. 

A  statute  of  Massachusetts '"  provides  that  no  warrant  shall 
issue  for  the  search  of  a  dwelling  house  for  intoxicating 
liquors  unless  one  of  the  complainants  makes  oath  or  afBrma- 
tion  that  he  has  reason  to  believe  and  does  believe  that  such 
liquors  have  been  sold  therein  or  taken  therefrom  for  the 
purpose  of  being  sold  contrary  to  law.  Under  this  statute  it 
has  been  held  that  such  an  affidavit  does  not  form  a  part  of 
the  complaint,  even  though  embodied  in  the  complaint,  and 
that  it  need  not  be  framed  with  technical  accuracy.'^  In 
such  a  case  a  complaint  is  not  invalid  because,  by  the  recital 
therein  of  the  allegations  of  the  complainant's  oath,  it  appears 
that  the  facts  and  circumstances  upon  which  his  belief  of  the 
unlawful  use  of  the  premises  are  founded  are,  that  at  some 
time  not  specified,  he  had  seen  vessels  which  he  believes  con- 
tained intoxicating  liquors  carried  therefrom  by  agents,  not 
named  or  described,  of  the  occupant  to  a  neighboring  saloon 
of  the  occupant,  nor  by  reason  of  the  fact  that  his  oath 
affirms  the  complainant's  belief,  upon  such  facts  and  circum- 
stances, that  the  "house,"  and  not  specifically  "the  cellar" 
was  used.^^  The  warrant  having  been  duly  issued  the  only 
question  to  be  tried  is  whether  such  liquors  were,   at  the 

27  state  V.  Learned,  47  Me.  426;  so  Statute   1869,  c.  415,   §45. 
State    V.    Hawley    (Me.),    9    Atl.  si  Commonwealth    v.    Intoxicat- 
620.  ing  Liquors,  79  Mass.   (13  Gray) 

28  State  V.  Intoxicating  Liquors,  52;  Commonwealth  v.  Inkixicating 
63  Me.  121.  Liquors,  105  Mass.  181;  Common- 

29  State     V.     Malia     (Me.),     5  wealth     v.    Intoxicating    Liquors, 
Atl.    562;    Commonwealth    v.    In-  142  Mass.  470;  8  N.  E.  421. 
toxicating     Liquors,      142     Mass.  32  .Commonwealth    v.    Intoxicat- 
470;  8  N.  E.  421;  Commonwealth  ing  Liquors,  105  Mass.  181. 

V.  Intoxicating  Liquors,  105  Mass, 
595. 
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time  of  making  the  complaint,  kept  for  the  purpose  of  being 
sold  in  violation  of  law.^^  A  separate  affidavit  or  oath  is  not 
necessary  if  the  complaint  be  verified ;  ''*  but  if  the  complaint 
details  more  facts  than  is  necessary  to  justify  the  seizure, 
such  facts  need  not  be  proven.^^  Instead  of  swearing  to  the 
truthfulness  of  the  complaint  the  person  filing  it  may  be 
affirmed  to  it  when  he  has  conscientious  scruples  against 
taking  an  oath,  even  though  the  statute  provides  that  a  war- 
rant cannot  be  issued  except  upon  a  "sworn  complaint."^" 
The  oath  is  sufficient  if  made  upon  belief  that  the  facts  averred 
are  true.^^  Nor  need  it  be  averred  that  the  affiant  has 
"probable  cause"  to  believe  they  are  true.^* 

Sec.  622.    Power  to  search  without  a  warrant. 

No  power  exists  at  common  law  to  make  a  search  without 
a  warrant,^"  and  a  seizure  cannot  be  made  without  a  warrant 
issued  by  competent  authority  upon  a  sworn  complaint.*" 
A  seizure  of  liquor  without  a  warrant,  by  an  officer,  renders 
him  liable  in  damages.*^  A  warrant  issued  linder  an  uncon- 
stitutional statute  is  no  protection  to  the  officer.*"  But  a 
statute  may  authorize  an  officer  to  make  a  search  without  a 

33  Commonwealth  v.  Intoxicat-  37  Lowrey  v.  Gridley,  30  Conn, 
ing  Liquors,  142  Mass.  470;  8  N.  450;  State  v.  Welch,  79  Me.  99; 
E.  421.                                                        8  Atl.  34'8;  State  v.  Devine  (Me.), 

The  oath  is  not  a  necessary  part  13  Atl.  128.     Contra,  State  v.  Pat- 

of  the  complaint.     Commonwealth  terson,  13  N.  D.  70;  99  N.  W.  67. 

V.  Intoxicating  Liquors,  105  Mass.  39  State  v.  Welch,  79  Me.  99 ;  8 

181.  Atl.  348. 

34  Downing  v.  Porter,  8  Gray  39 /«  re  Swan,  150  TJ.  S.  637; 
539;  Allen  v.  Staples,  6  Gray  491.  14  Sup.  Ct.  225;   37  L.  Ed.  1202. 

35  Commonwealth  v.  Intoxicat-  40  Bound  v.  South  Carolina  Ry. 
ing  Liquors,  142  Mass.  470;  8  N.  Co.,  57  Fed.  486;  Reed  v.  Adams, 
B.  421.   /  2  Allen  413. 

30  State   V.   Welch,   79   Me.   99;  4i  Reed  v.  Adams,  2  Allen  413; 

8  AtL  348;  State  V.  Devine  (Me.),  State    v.    Plunket,    64    Me.    534; 

13  Atl.  128.  Gaillard  v.  Cantini,  76  Fed.  699 ; 

In  Iowa  at  one  time  a  special  22  C.  C.  A.  493 ;  Jaro  v.  Holstein, 

affidavit  was  required  when  it  was  73  S.  C.  Ill;  52  S.  E.  870. 

desired  to  search  a  dwelling  house.  42  Beavers     v.     Goodwin      ( Tex. 

Saunders  v.  State,  2  Iowa  230.  Civ.  App. ) ,  90  S.  W.  930. 
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warrant  if  there  be  reasonable  grounds  for  it;  yet  to  justify 
the  officer  in  making  the  search  reasonable  grounds  must  exist 
and  not  mere  reports.*'  When  a  statute  authorizes  a  par- 
ticular officer  to  make  search  without  a  warrant,  he  must 
himself  in  person  make  it,  and  it  has  been  held  that  he  cannot 
even  take  an  assistant  with  him.** 


Sec.  622a.    Sufficiency  of  warrant. 

The  service  of  the  warrant  need  not  be  limited  to  the 
day ;  *°  and  one  warrant  may  authorize  the  search  of  several 
places.*"  If  the  warrant  is  legal  on  its  face  the  officer  may 
act  upon  it  and  he  will  be  protected  thereby,  and  no  sub- 
sequent action  of  the  magistrate  issuing  it  can  render  him 
liable.*^  A  mere  irregularity  will  not  render  the  warrant 
void.*"  But  if  the  warrant  be  void  it  is  no  justification  for 
the  officer  that  the  liquors  seized  were  subsequently  declared 
forfeited  by  the  court.**  A  direction  in  the  writ  to  the  officer 
to  "make  due  return  of  this  warrant"  is  sufficient  on  that 


*3  Eegina  v.  Ireland,  31  Ont. 
Rep.  267;  State  v.  Bradley,  96 
Me.  121;   51  Atl.  «16. 

See  Regina  v.  Hodge,  23  Ont. 
Rep.  450. 

**  Regina  v.  Ireland,  31  Ont. 
Rep.  267. 

A  city  is  not  liable  in  damages 
if  her  police  officer  make  an  un- 
lawful search.  McCleave  v.  Mono- 
ton,  32  Can.  S.  C.  106;  Buttrick 
V.  Lowell,   1   Allen   172. 

Whether  or  not  an  officer  acted 
hona  fide  in  making  search  is  a 
question  for  the  jury.  Bell  v. 
Lott  [1905],  9  Ont.  L.  R.  114. 

To  gain  entrance  in  order  to 
make  search  no  preliminary  state- 
ment is  necessary,  a  formal  de- 
mand being  all  that  is  necessary. 
Regina  v.  Sloan,  18  Ont.  App. 
482. 


A  licensee  is  penally  responsi- 
ble for  the  refusal  of  his  servant 
to  admit  an  officer  desiring  to 
make  a  search.  Regina  v.  Pat- 
ten, 20   Ont.  App.   516. 

*5  State  V.  Brennan,  25  Conn. 
278.  See  State  v.  Guthrie,  90 
Me.  448;   38  Atl.  368. 

*»  Gray  v.  Davis,  27  Conn.  447. 

*T  Gray  v.  Davis,  27  Conn.  447. 

48  State  V.  McNally,  34  Me.  210; 
56  Am.  Dec.  650;  Santo  v.  State, 
2  Iowa  165;  63  Am.  Dec.  487; 
Adams  v.  McGlinchy,  66  Me.  474; 
State  V.  Longley,  79  Me.  52;  7 
Atl.  902. 

49  Guptill  V.  Richardson,  fi2  Me. 
257 ;  McGlinchy  v.  Barrows,  41 
Me.  74;  Guenther  v.  Day,  6  Gray 
490;  Jones  v.  Fletcher,  41  Me. 
254;  Adams  v.  Allen,  99  Me.  249; 
59  Atl.  62. 
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point.^°  Under  an  early  statute  of  Maine  '^  the  warrant  must 
contain  a  recital  that  it  was  issued  by  the  magistrate  upon 
testimony  of  witnesses,  reduced  to  writing,  showing  reason- 
able grounds  for  the  belief  that  the  liquors  were  unlawfully 
kept  in  the  place  described ;  '^  and  if  that  fact  did  not  appear 
in  it  the  warrant  was  void.^^  It  had  to  recite  that  the  magistrate 
is  satisfied  with  the  evidence/'*  But  in  Massachusetts "  it 
need  not  state  "thdft  probable  cause  has  been  shown  for  the 
issuing  thereof."  "  A  warrant  must  follow  the  statute  which 
authorizes  its  issuance  or  it  will  be  bad.°^ 

Sec.  623.    Description   in   warrant    of   liquors    and   their 
ownership. 

A  description  of  the  liquors  to  be  seized  must  be  inserted 
in  the  warrant ;  ^*  but  it  would  seem  that  words  of  a  general 

^TEx  parte  Spratt,  2  S.  0.  N. 
S.  W.  254. 

In  Maine  the  wairifant  must 
command  the  arrest  of  the  ac- 
cused or  it  will  be  void.  Adama 
V.  Allen,  99  Me.  249;  59  Atl.  «2. 
See  also  State  v.  Bradley,  96  Me. 
121;   51  Atl.  816. 

In  New  Brunswick  a  magistrate 
cannot  issue  a  warrant  when  he 
is  the  prosecutor.  Eai  parte  Mc- 
Cleave,  35  N.  B.  100;  Condell  v. 
Price,  1  Hans.  (N.  B.)  333. 

Until  a  charge  be  filed  a  war- 
rant cannot  be  issued.  A  war- 
rant cannot  be  issued  to  secure 
evidence,  and  then  a  charge  be 
filed.  Begina  v.  Doyle,  12  Ont. 
347;  Eegina  v.  Walker,  13  Ont. 
83;  Begina  v.  HeSerman,  13  Ont. 
616. 

A  judge  has  no  discretion,  but 
must  issue  the  warrant  if  a  proper 
complaint  or  information  be  filed 
before  him.  State  v.  Fulkerson, 
73  Ark.  163;  83  S.  W.  934;  86 
S.  W.  817. 

58  Gray  v.  Davis,  27  Conn.  447; 
State  V.  Bobinson,  33  Me.  564. 


BO  Commonwealth  v.  Intoxicat- 
ing Liquors,   97    Mass.   62. 

For  other  minor  questions  of 
practice  local  to  the  State  where- 
in the  warrant  is  issued,  see 
Guenther  v.  Day,  6  Gray  490; 
Allen  V.  Staples,  6  Gray  491; 
Downing  v.  Porter,  S  Gray  539; 
Commonwealth  v.  Leddy,  105 
Mass.  3'81;  Commonwealth  v.  In- 
toxicating Liquors,  135  Mass.  619. 

51  Stat.  1853,  c.  48,  §  11. 

52  State  v.  Staples,  37  Me.  228 ; 
State  V.  Spirituous  Liquors,  39 
Me.  262;  McGlinchy  v.  Barrows, 
41  Me.  74;  State  v.  Comolli,  101 
Me.  47;  63  Atl.  326. 

63  Jones  V.  Fletcher,  41  Me.  254. 

64  State  V.  Whalen,  85  Me.  469 ; 
27  Atl.  348. 

55  Under  St.  1855,  c.  215,  §  25, 
and  c.  397. 

60  Holland  v.  Seagreve,  11  Gray, 
207. 

Contra,  Commonwealth  v.  In- 
toxicating Liquors,  105  Mass.  178. 
See  Commonwealth  v.  Intoxicat- 
cating  Liquors,  6  Allen  599; 
Commonwealth  v.  Intoxicating 
Liquors,  108  Mass.  19. 
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description  will  be  sufficient,'**  as  "a  certain  quantity  of  gin, 
being  about  and  not  exceeding  one  hundred  gallons.'""'  The 
description  in  the  warrant  should  correspond  with  that  given 
in  the  complaint."^  The  name  of  the  owner  or  keeper  should 
be  given;  but  a  statute  may  dispense  with  that.*^ 

Sec.  624.    Description  of  place  in  warrant,  sufficiency. 

A  search  warrant  for  intoxicating  liquors  is  not  invalidated 
by  so  misnaming  one  street  in  the  description  of  the  place 
where  the  liquors  are  kept  so  as  to  make  the  application  of  the 
whole  description  impossible,  if  in  other  respects  the  place 
is  described  truly,  and  so  as  to  identify  it  with  the  place 
described  in  the  complaint."'  And  if  a  building  is  known 
by  two  numbers,  and  is  as  well  known  by  one  as  by  the  other, 
it  may  be  described  by  either  in  a  complaint  and  warrant  for 
a  search  of  such  liquors."*  And  likewise  it  has  been  held  that 
where  the  only  difference  between  the  description  in  a  com- 
plaint and  warrant  was  that  the  former  located  the  premises 
at  No.  197  on  a  designated  street,  and  the  latter  at  No.  179, 
and  it  appeared  that  the  person  named  in  both  occupied 
only  No.  197  on  that  street,  that  a  search  of  No.  197  was 
justified  by  the  warrant.""  And  in  a  later  case  it  was  held 
that  in  a  search'  and  seizure  proceeding  a  warrant  against  a 
dwelling  house  sufficiently  described  the  premises  by  an  aver- 
ment that  the  house  was  occupied  by  the  defendant  and 
situated  on  the  east  side  of  Blake  Street,  when  in  fact  the  house 
was  situated  east  of  Blake  Street,  but  not  adjoining  it  and  that 
there  was  another  house  between  that  of  the  defendant  and  the 
street,  and  access  to  the  defendant 's  house  was  by  au  alley  run- 

B9  State  V.  Thompson,  44  Iowa  539 ;  Commonwealth  v.  Intoxieat- 
399.  ing   Liquors,    150   Mass.    164;    22 

80  Downing   v.   Porter,    8    Gray      N.  E.  628. 

539;    State  v.   Whisky,   54  N.  H.  «*  Commonwealth    v.    Intoxicat- 

164;  In  re  Horgan,  16  R.  I.  542;  ing  Liquors,  88  Mass.    (9   Allen) 

1®  Atl.  279.  596. 

81  'Commonwealth  v.  Intoxicat-  65  State  v.  Robinson,  49  Me. 
ing  Liquors,  13  Allen  561.  28'5;   State  v.   Minnehan,   83   Me. 

82 Allen  V.  Staples,  6  Gray  491.       310   22    Atl.    177;    Contra,    Com- 
es Downing   v.    Porter,    8    Gray      monwealth  v.  Intoxicating  Liquors, 

116  Mass.  342. 
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ning  from  the  street  past  the  other  tenement.  The  court  said 
that  in  such  a  case  there  was  really  no  variance.  At  most  there 
was  a  slight  diminution  of  the  description  in  the  warrant,  not 
misleading  at  all.  The  warrant  did  not  necessarily  call  for  a 
location  of  the  house  immediately  upon  the  street  but  on  the 
east  side  of  it.®"  Under  a  constitutional  prDvision  requiring 
the  warrant  to  "particularly  describe"  the  place  to  be 
searched,  a  statute* requiring  it  to  be  described  "as  particu- 
larly as  possible"  is  constitutional."^  If  the  complaint  and 
warrant  be  issued  together  the  description  in  the  complaint 
may  supply  an  insufficient  description  in  the  warrant.''  A 
warrant  stating  "that  intoxicating  liquors  were  and  still  are 
kept  and  deposited  by  C,  of  S,  in  the  story  and  one-half 
wooden,  frame  dwelling  house  now  occupied  by  C  and 
situated"  at  a  certain  place  in  a  named  town,  is  sufficient  as 
to  the  place  to  be  searched."' 

Sec.  625.    Place,  designation  of,  when  sufficient. 

Under  a  constitutional  provision  which  declares  that  "no 
warrant  to  search  any  place,  or  seize  any  person  or  thing  shall 
issue  without  a  special  designation  of  the  place  to  be  searched, ' ' 
the  designation  or  description  of  the  place  cannot  be 
considered  as  a  special  designation  of  the  place,  which,  if 
used  in  a  conveyance,  would  not  convey  it,  and  which  would 
not  confine  the  search  to  one  building  or  place.  The  special 
designation  of  the  place  to  be  searched  required  by  such  con- 
stitutional provision  must  be  such  as  would,  if  used  in  a  deed, 
be  sufficient  to  describe  and  convey  it.  Accordingly,  it  has 
been  held  that  a  warrant  which  commanded  the  officer  hold- 

66  state  V.  Minnehan,  83  Me.  a  description  of  the  premises, 
310;  22  Atl.  177.  Sleeth    v.    Hurlbert,     25     S.     C. 

67  Santo  V.  State,  2  Clarke  ( Ont. )  620 ;  but  such  a  rule  could 
(Iowa)  165;  63  Am.  Dec.  487;  not  obtain  under  our  State  con- 
State  V.  Snow,  3  R.  I.   64.  stitutions. 

68  State  V.  Erskine,  66  Me.  358.  As   to    search    of     a    "dwelling 

69  State  V.  Comolli,  101  Me.  47 ;  house"  and  "inn"  under  one  war- 
63  Atl.  326.  rant  in  Maine,  see  State  v.   Ben- 
in   Canada    it    has    been     held  nett,  95  Me.   197;    49  Atl.  867. 

that  a  statute  may  dispense  with 
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ing  it  to  search  for  certain  liquors  mentioned  therein,  "in  a 
certain  dwelling  house  in  said  city  of  Augusta,  situate  in 
Winter  Street,  so  called,  and  being  the  same  premises  occu- 
pied by  said  Jones,"  did  not  contain  direct  authority  to 
search  a  barn  belonging  to  said  Jones.'"'  On  the  other  hand, 
it  has  been  held  that  the  designation  in  a  warrant  of  a  certain 
dwelling  house  and  appurtenances  occupied  by  the  respondent 
was  sufficient  to  authorize  the  officer  to  search  an  outbuilding 
on  the  same  lot  with  the  house,  and  near  to  it,  but  separate 
from  it  by  an  open  space  or  passageway,  when  such  out- 
building was  occupied  by  the  respondent  mainly  as  a  wood- 
shed for  the  use  of  the  house.  In  so  deciding  the  court  said 
that  in  the  absence  of  anything  to  show  an  intent  to  limit 
the  effect  of  a  conveyance  "there  can  be  no  doubt  that  the 
grant  of  a  house,  occupied  by  a  certain  person,  with  its 
appurtenances,  would  carry  with  it  what  is  commonly  termed 
the  house,  lot  and  the  outbuildings  thereon  standing  used  by 
the  occupant  of  the  house  for  its  convenience,  whether  con- 
nected with  the  house  proper,  or,  as  in  the  case  at  bar,  sepa- 
rated from  it  by  an  open  space  or  passageway. "  But  a  warrant 
which  authorizes  an  officer  to  search  the  dwelling  house  in 
which  a  person  lives  will  not  authorize  him  to  search  a  house 
hired  and  occupied  by  another,  though  owned  by  such  person ; 
and  if  he  does  so  he  will  be  guilty  of  trespass.'^  Where  the 
description  in  a  warrant  was  a  certain  "dwelling  house  and 
appurtenances,"  it  was  held  that  a  search  could  not  be  made 
under  it  of  a  stable  on  the  same  lot  ten  feet  in  the  rear  of  the 
dwelling,  used  by  the  accused  for  storing  coal."  A  search  of, 
rooms  in  the  same  building,  occupied  by  tenants,  has  been 
held  not  illegal."  Where  a  barrel  of  ale  was  described  as 
"in  the  house  occupied  by  G, "  it  was  held  that  it  could  be 

7»  State   V.    Robinson,     33     Me.  A  steamboat  is   a   "place"   and 

564;    State    v.    Bartlett,    47    Me.  may   be   searched.      State    v.   Me- 

388;    State   v.   Eobinson,    49    Me.  Nally,  34  Me.   210;   56  Am.  Deo. 

285.  650. 

71  Jones    V.    Fletcher,     41     Me.  hastate  v.  Woods,  68  Me.  409. 

254;   Flaherty  v.  Longley,  62  Me.  ts  Paquet  v.  Emery,  87  Me.  215; 

420;   State  V.  Burke,  ee  Me.  127;  32    Atl.    881;     Contra,    Common- 

McGlinchy  v.  Barrows,  41  Me.  74.  wealth  v.  Newton,  123  Mass.  420. 
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seized  in  the  room  of  L  if  its  faucet  passed  through  a  par- 
tition into  G's  room/*  Upon  a  warrant  to  search  the  base- 
ment and  first  story  of  a  building,  liquor  may  be  seized  on 
the  first  floor  of  the  building  off  the  sidewalk,  being  the  floor 
of  a  shop  with  no  basement  beneath  it,  although  the  elaimaut 
of  the  liquors  lived  with  his  family  in  the  rooms  above  it.'^ 

Sec.  626.    Adjoining  properties,  sufficiency  of  warrant  to 
search. 

An  officer  acting  under  a  search  warrant  which  authorizes 
him  to  enter  a  house  described  as  occupied  by  A  and  seize 
and  remove  intoxicating  liquors  kept  there  by  A  for  sale  in 
violation  of  law  was  held  justified  in  entering  B  's  room  and  re- 
moving a  barrel  of  such  liquors  where  it  was  proven  that  he 
found  in  the  house  a  barrel  of  ale,  belonging  to  A,  in  a  room 
occupied  by  B,  but  having  a  faucet  which,  passing  through  a 
partition,  opened  into  a  room  occupied  by  A.  The  court  held 
that  the  use  made  of  B's  apartment  implied  access  to  it  by 
A,  as  well  as  an  exclusive  possession  of  it  by  him,  and  that 
the  search  warrant  would,  therefore,  extend  to  the  room 
which  contained  the  ale,  including  the  doorway  that  led  to  it.'* 
But  in  a  later  case  it  was  held  that  an  officer  acting  under  a 
warrant  authorizing  him  to  enter  a  building  described  as  occu- 
pied by  A,  but  in  fact  occupied  by  A  and  B  in  separate  tene- 
ments, and  seize  and  remove  liquors  kept  there  by  A  for  sale 
in  violation  of  law,  had  no  right  to  enter  and  search  a  closet 
which  was  a  part  of  B's  tenement,  and  was  not  used  by  A  as 
a  place  of  keeping  liquors,  although  he  believed  that  the  closet 
was  in  A's  occupation,  and  that  B  might  resist  his  entry  using 
reasonable  force.  The  court  said  that  the  fact  that  the  officer 
believed  that  the  closet  was  in  the  occupation  of  A  could  not 
affect  the  rights  of  B.^'  Nor  will  a  warrant  to  search  prem- 
ises "occupied  by  A,"  and  describing  by  metes  and  bounds  a 
block  of  two  dwelling  houses,  separated  by  a  partition  wall, 

7*  Commonwealth  v.  Leddy,  105  7e  Commonwealth  v.  Leddy,  105 

Mass.  381.  Mass.  381. 

75  Commonwealth  v.  Certain  In-  77  Commonwealth     v.     Newton, 

toxicating  Liquors,  122  Mass.  36.  123  Mass.  420. 
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and'  occupied  one  by  A  and  the  other  by  B,  and  to  seize  cer- 
tain liquors  if  "there"  found,  authorize  a  search  of  B's 
house.''' 

Sec.  627.    More  than  one  building  may  be  searched. 

A  search  warrant  which  directs  the  search  of  several  places 
instead  of  being  confined  to  one  is  not  subject  to  an  objection 
that  it  violates  a  constitutional  provision  "that  the  people 
shall  be  secure,  in  their  persons,  houses,  papers  and  possessions, 
from  unreasonable  searches  or  seizures,  and  [that]  no  warrant 
to  search  any  place  or  seize  any  person  or  things  shall  issue 
without  describing  them  as  nearly  as  may  be,  nor  without 
probable  cause  supported  by  oath  or  affirmation."  Such  a 
constitutional  provision  is  obviously  intended  mainly  for  the 
security  of  the  citizen,  that  his  possessions  may  not  be  wan- 
tonly invaded,  at  the  disci-etion,  caprice  or  malice,  either  of 
private  individuals  or  the  ministers  of  the  law.  A  sepa- 
rate warrant  for  each  suspected  place  to  be  searched  is  not 
called  for  either  by  the  letter  or  spirit  of  such  a  provision, 
nor  requisite  fOr  the  protection  of  the  public  peace  or  in- 
dividual security.  To  require  it  would  occasion  useless  delay 
and  expense  and  tend  to  defeat  the  salutary  objects  of  the 
law.''*  And  where  the  place  where  the  liquors  were  kept  was 
described  in  a  complaint  and  warrant  as  a  brick  store,  it  was 
held  that  the  place  was  sufficiently  described  and  that  an 
officer  was  justified  in  seizing  liquors  which  were  found  in  an 
addition  to  it  built  of  wood,  the  evidence  in  the  case  showing 
that  the  front  and  principal  part  of  the  store  was  of  brick 

78  Flaherty   v.   Longley,  62   Me.  ement  or  room  where  liquors  were 

420;  Commonwealth  v.  Intoxicat-  not  kept.     State   v.   Markuson,   7 

ing  Liquors,  140  Mass.  287;  3  N.  N.  D.  155;  73  N.  W.  82.     In  Da- 

E.  4.     Booth  under  building,  Ee-  kota  where  the  officer  must  close 

gina    T.    MoGarry,    24    Ont.    Eep.  the      place     where     liquors     are 

52.    A  direction  to  "take  and  hold  found,    and    his    warrant     is     to 

possession    of    all    personal    prop-  search   two    places,    but    he   finds 

erty    found    on    suah    premises,"  liquors   in  only  one   of   them,   ha 

where  the  direction  is  "to  search  can  close  only   the  one  in  which 

the    premises,"    does    not    author-  he    finds    the    liquors.      State    v. 

ize  the    officer    to    take    personal  Markuson,  supra. 

property  not  in  the  particular  ten-  ''9  Gray  v.  Davis,  27  Conn.  447. 
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and  commonly  called  "the  brick  store,"  there  being  another 
store  in  the  neighborhood  built  of  wood,  and  it  being  common 
to  distinguish  the  one  in  controversy  from  that  by  calling  it 
"the  brick  store."*"  It  has  also  been  held  that  the  designa- 
tion of  a  certain  dwelling  house  and  appurtenances,  occupied 
by  the  defendant,  is  sufficient  to  authorize  an  officer  to  search 
outbuildings  on  the  same  lot  with  the  house  near  to  it,  but 
separate  from  it  by*  an  open  space  or  passageway,  and  occu- 
pied mainly  as  a  woodshed  for  the  use  of  the  house.'^  In 
Massachusetts  where  the  statute  requires  the  complaint  and 
warrant  to  "designate  so  as  to  identify  the  place  to  be 
searched,"  it  has  been  held  that  a  motion  to  quash  a  complaint 
and  warrant  which  alleged  that  certain  intoxicating  liquors, 
describing  them,  "were  and  still  are  kept  and  deposited  by 
Zephria  Lucia,  of  Hudson,  in  a  certain  hotel  and  bam,  situate 
on  the  north  side  of  Main  Street,  in  Hudson  County,  known 
as  the  'Valley  House,'  and  the  bam  in  the  rear  thereof, 
next  east  of  the  bakery  building  occupied  by  George  "W. 
Davis,"  was  rightfully  overruled,  and  that  the  service  of  the 
warrant,  according  to  its  tenor,  was  justified,  it  not  appear- 
ing ' '  that  the  claimant  occupied  any  other  building  in  Hudson 
than  the  hotel  and  bam,  which  were  together,  upon  the  same 
prqmises.'^  Where  a  statute  provided  that  "no  warrant  shall 
issue  for  the  search  of  a  dwelling  house  unless  a  tavern,  store, 
eating  room,  or  place  of  common  resort  is  kept  therein,"  it 
was  held  not  sufficient  to  describe  the  dwelling  house  as  a 
"place  of  common  resort ;"*'  but  a  description  as  "at  W,  in 
a  certain  distillery  there,  situate  about  one  and  a  half  miles 
northeasterly  from  H  furnace"  was  sufficient.** 

Sec.  628.    Complaint  and  warrant,  when  not  conflicting. 

Under  a  statute  which  requires  that  a  complaint   and 
search  warrant  shall  describe  the  place  where  intoxicating 

80  Lowrey  v.  Gridley,  30  Conn.  S4  Commonwealth  v.  Intoxicat- 
450.  ing  Liquors,  97  Mass.  334;   Com- 

81  State  V.  Burk,  66  Me.  127.  monwealth  v.  Intoxicating  Liquors, 

82  Commonwealth  v.  Intoxicat-  109  Mass.  371 ;  Commonwealth  v. 
ing  Liquors,  146  Mass.  509 ;  16  N.  Intoxicating  Liquors,  109  Mass. 
E.  298.  373,  note. 

83  Commonwealth  'v.    Intoxicat- 
ing Liquors,  97  Mass.  332. 
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liquors  are  kept  for  sale  contrary  to  law  "with  reasonable  cer- 
tainty," the  complaint  described  the  place  as  "near  the  corner 
of  Elm  Street,  in  the  borough  of  Danbury  *  *  *  in  a 
wooden  building  occupied  by  Jean  Hornig,  of  said  Danbury, 
consisting  of  a  one-story  building,  and  a  garden  thereto  at- 
tached and  occupied  as  a  saloon  and  place  of -public  resort; 
also  another  wooden  building  used  as  a  saloon,  and  the  cellar 
of  the  said  wooden  building  described  above,  and  used  by  the 
said  Jean  Hornig  as  a  dwelling  house,  all  of  said  buildings 
being  within  the  town  and  borough  of  Danbury,  and  which 
said  liquors  were  so  owned  and  kept  at  said  place."  The 
warrant  described  the  buildings  substantially  in  the  same 
words  and  following  the  description  were  these  words,  "in 
which  said  places  it  is  said  and  complained  and  alleged  that 
certain  intoxicating  liquors  are  now  owned  by  said  Jean 
Hornig  and  kept  by  him,  and  are  intended  by  him  to  be  sold 
contrary  to  law."  The  complaint  and  warrant  were  held 
sufficient.  In  so  deciding  the  court  said:  "It  will  be 
noticed  that  in  the  complaint  it  is  alleged  that  the  liquors 
were  kept  in  said  place.  If  the  word  place  refers  to  one  of  the 
buildings  only  there  is  uncertainty  as  to  which  one  of  them  is 
intended,  but  if  used  in  a  broader  sense,  as  including  both 

85  Hornig  v.  Bailey,  50  Conn.  side  of  said  street,  the  same  be- 
40.  See  Commonwealth  v.  Intox-  ing  the  second  house  from  Mar- 
icating  Liquors,  WS  Mass.  72.  ket  Street,  on  said  Cherry  Street 
A  description  in  a  warrant  of  and  occupied  by  A  as  a  dwelling 
thf  place  as  "a  certain  building  and  premises."  The  warrant  de- 
situated  in  said  Wendell  at  Wen-  scribed  the  place  as  a.  "certain 
dell  Depot  (so  called)  kept  in  a  frame  building  situate  on  Cherry 
store  by  William  Putnam"  is  suf-  Street,  so-called,  in  N.,  on  the 
ficient  where  the  complaint  de-  northerly  side  of  said  street, 
scribes  the  place  as  "a  certain  ahd  is  the  second  house  eaet- 
building  situate  in  Wendell,  at  erly  from  Market  Street,  in 
Wendell  Depot,  so  called,  kept  as  said  Cherry  Street,  and  occu- 
a  store  by  William  Putnam."  pied  by  A  as  a  dwelling  and 
Commonwealth  v.  Certain  Intox-  premises."  It  was  held  that  there 
icating  Liquors,  97  Mass.  63.  was  no  variance  between  the  war- 
In  a  complaint  the  place  was  rant  and  complaint.  Common- 
described  as  "a  certain  house  monwealth  v.  Certain  Intoxicating 
building  situate  on  Cherry  Street,  Liquors,  116  Mass.  27. 
so  called,  in  N.,  on  the  northerly 
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buildings,  a  sense  in  which  the  word  is  often  used,  there  is  no 
uncertainty  as  to  which.  In  the  warrant  in  the  same  connec- 
tion the  plural  is  used — 'places.'  Even  if  we  concede  that 
the  word  is  used  in  the  same  sense  in  both  places,  we  do  not 
think  the  uncertainty  in  the  complaint  vitiates  the  warrant, 
for  aside  from  the  fact  that  the  allegation  of  the  complaint 
clearly  avers  that  the  liquors  weire  owned  and  kept  'in  a 
wooden  building,'  etc.,  also  'in  another  wooden  building,'  etc., 
so  that  the  words  'at  said  place 'may  be  stricken  out  without 
vitiating  the  complaint.  This  being  so,  and  the  warrant  being 
explicit  and  grammatically  correct  so  far  as  this  point  is  con- 
cerned the  proceeding  was  not  void."  *^ 

Sec.  629.    Variance  between  warrant  and  complaint. 

The  description  used  in  the  warrant  should  follow  that  used 
in  the  complaint,*"  but  an  immaterial  variance  between  them 
is  not  fatal.*^  But  where  a  complaint  alleged  the  liquor  was 
kept  "in  a  certain  three-story  brick  building,  with  basement," 
and  its  prayer  was  for  a  warrant  to  search  "said  three-story 
brick  building,  with  basement,  and  all  sheds  and  outbuildings 
belonging  to  said  building,"  and  the  warrant  contained  an 
order  to  search  "the  thrfee-story  brick  building,  with  base- 
ment, and  all  outhouses  and  sheds  belonging  to  said  build- 
ing," it  was  held  that  the  warrant  was  void.**  Yet  under  an 
allegation  that  liquors  were  kept  in  a  designated  frame  build- 
ing, it  may  be  shown  they  were  kept  in  the  cellar.*^  And 
where  a  statute  provided  that  no  warrant  should  be  issued  to 
search  a  dwelling  house  unless  "a  grocery  is  kept  therein," 
it  is  not  a  variance  that  the  dwelling  house  was  occupied  as 
a  grocery.""  Where  the  description  was  sufficient  without  the 
allegation  that  the  house  had  formerly  been  owned  by  A, 
and  the  warrant  contained  such  description,  but  contained  a 
recital  they  were  formerly  owned  by  B,  the  variance  was  held 

88  Commonwealth    v.    Intoxicat-  ss  Commonwealth    v.    Intoxicat- 
ing Liquors,   122  Mass.  14;   (Jom-  ing  Liquors,  115  Mass.  145. 
monwealth    v.    Intoxicating    Liq-  89  .Commonwealth    v.    Intoxicat- 
uors,  107  Mass.  216.  ing  Liquors,  122  Mass.  14. 

87  State    V.    Robinson,    49    Me.  so  Commonwealth    v.    Intoxicat- 

286.  \ing  Liquors,  13  Allen  52. 
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immaterial,  for  the  statements  in  both  the  complaint  aijd 
warrant  as  to  who  formerly  owned  the  house  was  surplusage."^ 
So  a  command  to  search  the  person  of  the  defendant,  if  there 
is  no  corresponding  allegation  in  the  complaint,  is  surplusage, 
and  does  not  avoid  such  warrant.®^  An  alternative  charge  in 
the  complaint  that  liquor  "has  been  sold  in  the  house  above 
mentioned  by  the  occupant  of  said  house,  or  with  the  consent 
and  permission  of  said  occupant,"  is  not  a  fatal  defect."* 
A  charge  that  the  liquors  were  kept  at  one  hundred  and 
ninety-seven  and  one-half  on  "a  certain  street"  "and  in  its 
basement"  is  sufficient  to  support  a  finding  that  they  were 
kept  in  a  house  numbered  197  of  the  same  street."*  If  the 
complaint  allege  alternative  causes  for  seizure  of  liquors,  and 
the  officer  seizes  them  for  one  of  such  causes,  the  court 
may  condemn  them  upon  either  of  the  causes  named  in  such 
complaint."" 

Sec.  630.    Search  warrants,  when  and  how  served. 

By  the  common  law  a  search  warrant  could  not  be  executed 
in  the  nighttime.  In  reference  to  the  reason  for  this  rule 
Chitty  says:  "It  is  fit  that  such  warrants  for  search  do 
express  that  search  be  made  in  the  daytime,  and  though  I  do 
not  say  they  are  unlawful  without  such  restriction  yet  they 
are  very  inconvenient  without  it,  for  many  times  under  pre- 
tense of  searches  made  in  the  night  robberies  and  burglaries 
have  been  committed,  and  at  best  it  creates  great  disturb- 
ance. "  "*  In  Massachusetts  it  has  been  held  that  the  common 
law  rule  does  not  apply  under  a  statute  which  contains  full 
and  explicit  provisions  as  to  the  issuing-  of  a  search  warrant 
for  the  search  and  seizure  of  liquors,  and  prescribes  the  form 

91  .State  V.  Bartlett,  47  Me.  388.  wealth  v.  Intoxicating  Liquors,  € 

92  State  V.  Chartrand,  86  Me.  Allen  596;  State  v.  Plunket,  64 
547;   30  Atl.   10.  Me.  634. 

93  Commonwealth  -v.  Intoxicating  95  State  v.  25  Packages  of 
Liquors,  13  Allen  62.  Liquor,    38    Vt.    387;    Garrett   v. 

94  Commonwealth  v.  Intoxicat-  Poe  County,  78  Iowa,  108 ;  42  N. 
ing  Liquors,  117  Mass.  427;  Com-  W.  €18. 

monwealth  v.  Intoxicating  Liquors,  9o  Chitty    Crim.    Law    ( 1'5    Am. 

122      Mass.      36.      See     Common-       ed.)   66. 
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of  warrant  to  be  issued,  and  direfets  the  officer  to  whom  it  is 
issued  to  "forthwith  enter  the  premises  herein  described  and 
make  diligent  and  careful  search, ' '  instead  of  to  search  in  tjie 
daytime,  the  court  saying :  ' '  The  general  rule  is  that  process, 
civil  or  criminal,  can  be  as  well  served  in  the  nighttime  as  in 
the  daytime,  and  a  direction  in  a  warrant  to  serve  it,  without 
limitation  as  to  the  hour  of  the  day,  is  a  discretion  to  serve 
it  in  the  nighttime* as  much  as  in  the  daytime."*'  And  in 
Connecticut  it  has  been  held  that  a  warrant  was  not  rendered 
invalid  by  the  absence  of  a  direction  therein  that  the  search 
should  be  limited  to  the  daytime,  the  presumption  being  that 
the  officer  would  execute  the  precept  at  a  proper  time  and  in  a 
proper  manner,  although  it  contained  no  especial  direction  to 
that  effect."'  And  in  Maine  it  has  been  held  that  an  officer 
under  a  warrant  for  the  search  of  intoxicating  liquors  is 
justified  in  forcibly  breaking  and  opening  the  depot  of  a  rail- 
road in  which  the  liquors  are  stored,  after  the  usual  time  for 
receiving  and  delivering  goods  at  the  depot,  if  such  forcible 
entry  is  necessary  to  the  execution  of  the  warrant,  and  that 
in  such  ease  it  is  not  necessary  that  the  officer  should  first  ask 
permission  of  the  person  having  charge  of  the  depot,  if  he  is 
not  present,  to  enter  and  search  it."'  Such  a  warrant  may  be 
served  by  an  officer  duly  empowered  to  serve  such  warrants 
though  it  is  not  directed  to  him.  If  the  incapacity  of  an 
officer  to  serve  a  warrant  consists  merely  in  the  omission  of 
the  words  appropriate  to  show  that  he  is  the  proper  officer 
to  serve  it,  and  the  case  is  one  in  which,  with  proper  words  of 
direction,  he  could  lawfully  have  acted,  the  objection  will 
be  merely  to  the  form  of  process,  and  if  the  writ  is  served 
by  the  proper  officer  the  omission  may  be  amended  on 
motion  and  leave  granted  to  insert  the  proper  direetion.'^ 
If    in    serving    such    a    warrant    the    ofiScer    making    the 


9' Commonwealth  v.  Hinds,  145  iConverse    v.    Damariscotta 

Mass.  182;   13  N.  E.  397.  Bank,  15  Me.  433;  Rollins  v.  Rich, 

»8  State  V.  Brennan's  Liquors,  25  27  Me.  661;    Morrell  v.  Cook,  35 

Conn.  278.  Me.   211;    State  v.   Hall,   78   Me. 

9»  Androscoggin  R.  Co.  v.  Rich-  .   37 ;  2  Atl.  546 ;  Hearsey  v.  Broad- 

ards,  41  Me.  233.  way,  9  Mass.  95;   Wood  v.  Ross, 
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service  acts  colore  officii,  but  in  fact  is  only  an  officer  de 
facto,  his  acts  are  valid  so  far  as  the  public  or  third  persons 
having  an  interest  in  such  acts  are  concerned,  and  their 
validity  cannot  be  directly  called  in  question  in  a  suit  to 
vehich  he  is  not  a  party.^  If  the  warrant  be  for  the  seizure 
of  the  liquors  and  arrest  of  their  keeper,  both  must  be  taken 
before  the  magistrate  issuing  the  warrant ; '  but  a  failure  to 
arrest  the  accused  and  to  give  any  excuse  for  not  arresting 
him  will  not  warrant  an  arrest  of  the  judgment  of  forfeiture.* 
Where  the  liquors  were  seized  in  a  wagon,  to  which  was  hitched 
a  team  of  horses,  in  the  public  highway,  it  was  held  that  the 
officer  could  unhitch  the  team  and  take  them  to  his  own 
stable  for  the  purpose  of  saving  the  horses  from  injury  until 
called  for  by  the  owner."  Liquor  may  be  seized  in  the  night- 
time.' The  fact  that  the  officer  seizing  the  liquors  had  not 
given  an  official  bond  for  the  faithful  performance  of  his 
duties  is  no  defense.  If  the  warrant  be  in  due  form  it  is  a 
justification  for  the  officer  making  a  seizure  under  it.'  The 
warrant  remains  in  force  for  a  reasonable  time  only  and  is 
not  in  force  perpetually  until  served.' 

11  Mass.  276;  Aldrich  v.  Aldrich,  A     three     days'     delay,     unex- 

49  Mass.    (8   Met.)    106;    Bassett  plained,  was   held  to  be   fatal   to 

V.  Howwith,  224;   Brown  v.  Dud-  the  warrant.     See  State  v.  Bren- 

ley,  33  N.  H.  514;  Parker  v.  Bar-  nan,   125  Conn.  278. 
ker,  43  N.  H.  36.  In  Minnesota,  under  laws  1901, 

2  State  V.  Brennan's  Liquors,  25  c.  252,  the  search  warrant  and 
Conn.  27S.  See  In  re  Moore,  &6  warrant  for  the  accused's  arrest 
Fed.  947.  may  be  in  one  instrument.     State 

3  State  V.  Miller,  48  Me.  576.  v.  Stoffels,  89   Minn.  206;    94  N. 

4  Heath  v.  Intoxicating  Liquors,  W.  ■675.  See  also  as  to  Maine, 
53  Me.  172.  Getchell  v.  Page,  103  Me.  387;  &9 

5  Jones  V.  Root,  6  Gray  435;  Atl.  624;  State  v.  Connolly,  96 
Mason  v.  Lothrop,  7  Gray  354.  Me.  405;    52  Atl.   908. 

8  Commonwealth     v.     Intoxicat-  The  fact  the  oflScer  seized  more 

ing  Liquors,  97  Mass.  63;  State  v.  liquor  than  his  warrant  described 

Bennett,  95  Me.  1C7;  49  Atl.  867.  does    not    render    the    seizure    in- 

8  Sleith   V.    Hurlbert,    25    S.    C.  valid    as    to    the    liquor    properly 

(Out.)  620;  King  v.  W.  H.  Town-  taken.     Commonwealth   v.  Intoxi- 

send.  No.  2;   39  Nov.  Sco.   189.  eating  Liquore,  89  N.  E.  918. 

» State  V.  Guthrie,  90  Me.  448;  Failure  to  summon  the  com- 
38  Atl.  3«8. 
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Sec.  631.    Warrant  protects  officer. 

A  complaint  and  warrant  for  the  search  and  seizure  of  in- 
toxicating liquors  which  in  their  details  substantially  con- 
form to  the  requirements  of  the  statute  under  which  they  are 
filed  and  issued  will  justify  an  oificer  who  executes  the  war- 
rant, provided  the  court  issuing  it  had  jurisdiction  of  the 
ease,  and  the  liquors  seized  may  be  condemned  if  they  were 
kept  for  unlawfuFsale  or  distribution.^"  In  such  case  if  the 
statute  denounce  the  keeping  of  intoxicating  liquors  for  illegal 
"sale  or  distribution,"  an  officer  can  seize  such  liquors  for 
either  of  the  alternative  causes,  if  both  are  named  in  the 
complaint,  and  the  court  may  condemn  for  either,  as  the 
evidence  may  warrant.^'  And  if  intoxicating  liquors  which 
have  been  seized  under  such  a  warrant  are  described  in  the 
same  way  in  the  complaint,  warrant  and  officer's  return  upon 
the  warrant,  it  is  immaterial  whether  the  issue  to  the  jurj'  is 
whether  the  whole  or  any  part  of  the  liquors  described  in  the 
complaint  were  unlawfully  kept,  etc.,  or  whether  the  whole  or 
any  part  of  the  liquors  actually  seized  were  so  kept.^^  It 
will  be  presumed  that  the  proper  judgment  will  be  ultimately 
rendered ;  and  if  there  be  a  judgment  of  forfeiture  it  will  be 
solely  in  reference  to  the  liquors  mentioned  and  described 
in  the  complaint.^' 

Sec.  632.    False  imprisonment — Evidience. 

In  an  action  for  an  assault  and  false  imprisonment  against 
an  officer  for  arresting  the  plaintiff  without  a  warrant,  on  the 

plaiuant  as  witness  does  not  avoid  12  Commonwealth    v.    Intoxicat- 

the    proceedings.     'Commonwealth  ing  Liquors,  88   M'ass.    (6   Allen) 

V.    Certain    Intoxicating    Liquors,  596. 

97  Mass.  92;   Downing  v.  Porter,  is  Commonwealth  v.  Intoxicating 

8  Gray  389  Liquors,  86  Mass.   (4  Allen)    593. 

i»  Thurston    v.    Adams,    41    Me.  It   has   been    held   that   a   com- 

419;   Commonwealth  v.  Intoxicat-  plaint  based  upon  information  and 

ing  Liquors,  88   Mass.    (6  Gray)  belief    is    insufficient,    being    mere 

59<5-  hearsay    and    not    stating    facts. 

"Garrett    v.    Pol    County,    78  State  v.  Patterson,  13  N.  D.  70; 

Iowa   108;   42  N.  W.  618;   State  ^  N.  W.  67. 
V.  25  Packages  of  Liquor,  38  Vt. 
387. 
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ground  that  he  was  illegally  transporting  intoxicating  liquors, 
declarations  of  the  plaintiff,  made  the  day  before  the  arrest, 
tending  to  show  that  he  was  at  the  time  of  the  artest  actually 
so  transporting  said  liquors,  are  admissible  in  evidence  for  the 
defendant,  although  not  known  to  him  when  he  made  the 
arrest;  so,  also,  is  the  warrant  obtained  the  day  after  the 
arrest  was  made  and  the  complaint  on  which  it  was  issued. 
In  such  case  a  delivery  and  receipt  of  intoxicating  liquors 
in  payment  for  services  rendered  was  held  to  be  a  sale  within 
thf  meaning  of  the  Massachusetts  statutes  prohibiting  the 
unlawful  sale  of  such  liquors." 

Sec.  633.    Return  of  waxrant,  sufficiency. 

The  return  of  an  officer  to  a  search  warrant  should  show 
that  the  liquors  seized  were  identicdl  with  those  described  in 
the  complaint  and  warrant  and  that  they  were  seized  in  the 
place  to  which  the  warrant  was  directed.  If  a  complaint  and 
warrant  for  a  search  for  certain  intoxicating  liquors,  which 
are  described,  designated  the  place  to  be  searched  as  "a  cer- 
tain tenement  on  the  south  side  of  Washington  Square  in  a 
brick  building  and  numbered  twenty-two  on  said  square,-  paid 
tenement  consisting  of  two  rooms  on  the  first  floor  and  the 
cellar  under  said  rooms,  said  tenement  being,  occupied  by" 
the  person  named  as  keeper  of  the  liquors,  and  the  officer's 
return  upon  the  warrant  states  that  he  searched  the  within 
described  premises  and  seized  therein  certain  intoxicating 
liquors,  which  were  described  in  the  same  way  as  in  the  com- 
plaint and  warrant,  the  return  sufficiently  shows  that  he 
seized  the  same  liquors,  and  in  the  same  tenement,  which  were 
referred  to  in  the  complaint  and  warrant.  In  such  return 
the  word  "premises"  is  not  to  be  construed  as  referring  to 
the  whole  building.  Such  a  construction  would  as  reasonably 
extend  it  to  the  whole  square.'^  And  a  return  that  "by  virtue 
of  this  warrant,  I  have  seized  the  following  described 
liquors,"  describing  them  as  in  the  warrant,  sufficiently  im- 

14  Mason   v.  Lothrop,   73   Mass.  596.    A  return  is  necessary.    State 
(7  Gray)  354.  v.    Spirituous    Liquors    (N.    H.), 

15  Commonwealth    v.    Intoxioat-  73  Atl.  169. 
ing  Liquors,  88  Mass.   (6  Allen) 
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ports  the  identity  of  the  liquors.'*  If  the  liquors  cannot  be 
seized  because  destroyed  the  officer  should  state  that  fact,  and 
how,  if  he  knows,  and  as  near  as  he  can  ascertain  the  quantity 
destroyed,  and  arrest  their  keeper."  The  return  to  a  warrant 
directed  to  "the  constable  of  the  Commonwealth  or  either  of 
his  deputies,"  may  be  subscribed  as  "deputy  State  con- 
stable. "  '*  If  the  warrant  command  a  search  to  be  made  of 
the  person  of  the  (defendant  when  arrested,  a  failure  to  make 
such  a  search  will  riot  vitiate  the  warrant  or  the  return;  and 
after  a  plea  filed  to  the  complaint  or  information  it  is  too 
late  to  object  to  the  return.^'  If  the  arrest  be  illegal,  it  can 
in  no  way  affect  the  legality  of  the  war^^ant  and  complaint, 
and  the  accused  cannot  take  advantage  of  it  when  liquors  are 
found  in  his  possession.^" 

Sec.  634.    Officer's  return  to  search  waxrant  as  evidence. 

An  officer's  return  upon  a  search  and  seizure  warrant  may 
be  read  before  the  jiiry  as  exhibiting  what  is  to  be  proved, 
but  not  as  any  part  of  the  proof  itself,  to  sustain  the  prosecu- 

16  state  V.  Hall,  81  Me.  34;   16  ly  as  evidence.     He  is  required  to 

Atl.  329;  Stone  v.  Dana,  46  Mass.  make  return  only  as  to  the  liquor 

;5  Met.)   98.  seized,    the    person    arrested    and 

Parol  evidence  is  not  admissible  the  articles  to  be  condemned  and 

to  contradict  the  return.    State  v.  confiscated.    Getchell  v.  Page,  103 

MeCann,   59   Me.   383.  Me.    387;    69   Atl.   624. 

"State  V.  .Stevens,  47  Me.  357.  instate    v.     Connolly,    96    Me. 

18  Commonwealth    v.    Intoxicat-  405;   52   Atl.   908. 

ing  Liquors,   97   Mass.   63 ;    Com-  20  State  v.  Bradley,  96  Me.  121 ; 

monwealth    v.   Certain    Intoxicat-  51  Atl.  816. 

ing  Liquors,  97  Mass.  601.  The  warrant  is  returnable  to  the 

In  Maine  a  deputy  enforcement  court  or  officer  issuing  it.  Corn- 
commissioner  of  the  liquor  law  monwealth  v.  Certain  Intoxicating 
may  serve  a  warrant.  Kalloch  Liquors,  97  Mass.  63 ;  Common- 
V.  Newbert   (Me.),  72  Atl.  736.  wealth     v.     Certain     Intoxicating 

For    other    questions    of    local  Liquors,    130  Mass.  29. 

practice,    see    State    v,    Robinson,  The  return  of  the  officer  show- 

33  Me.  564;  Commonwealth  v.  In-  ing    he    had    seized    more    liquor 

toxicating  Liquors,   4  Allen   593;  than  the  warrant  justified  bim  in 

State  V.  23  Packages  of  Liquors,  doing,    does    not    avoid    the    war- 

38  yt.  387.  rant.    Commonwealth  v.  Intoxicat- 

The  officer  need  not  make  a  re-  ing  Liquors,  89  N.  E.  918. 
turn  as  to  the  articles  seized  mere- 
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tion.  In  fact,  there  can  be  no  connection  in  such  a  proceed- 
ing without  an  oifieer's  return.  It  is  a  part  of  the  proceeding, 
without  which  an  arraignment  cannot  be  made.  In  such  a 
case,  nothing  else  appearing,  the  presumption  is  that  the 
respondent  did  have  in  his  possession  all  of  the  liquors 
described  in  the  return,  if  there  is  a  general  verdict  of  guilty. 
The  warrant  contains  nothing  but  a  very  general  allegation, 
But  the  officer's  return  amounts  to  the  presentment  of  a  bill 
of  particulars  to  which  the  proofs  and  the  judgment  must 
apply.  The  return  limits  the  more  general  charge,  and  in 
this  way  becomes  a  part  of  the  allegations.  When  a  re- 
spondent pleads  he  does  so  as  to  the  liquors  thus  described. 
He  can  plead  guilty  as  to  a  part.  And  so  oan  the  record  be. 
It  partakes  somewhat  of  the  character  of  proceedings  in  the 
civil  action  of  replevin.  But  where  the  conviction  is  a  gen-, 
eral  one  the  implication  is  that  -all  the  allegations,  as  limited 
by  the  officer's  return,  were  sustained.''^  But  when  the  war- 
rant, besides  directing  the  seizure  of  the  liquors,  authorizes 
the  arrest  of  the  keeper  when  such  liquors  are  found,  the 
fact  that  the  liquors  have  been  found  must  be  proved  by  com- 
petent evidence  under  oath  and  not  by  the  return  of  the 
officer.^^  The  officer  seizing  the  liquors  may  testify  .as  to  the 
identity  of  the  liquors  seized  and  those  described  in  the  com- 
plaint and  warrant,^^  and  he  may  state  on  what  day  he  made 
the  seizure,  notwithstanding  he  has  stated  the  date  of  seizure 
in  his  return.-*  The  warrant  and  the  officer's  return  thereon 
is  admissible  as  showing  what  must  be  proven,  although  not 
a  part  of  the  proof  itself  necessary  to  sustain  the  prosecu- 
tion.=° 

Sec.  635.    Illegal  keeping,  evidenoe,  sufficiency. 

Evidence  of  the  mere  seizure,  in  the  cellar  of  a  dwelling 
house,  of  a  barrel  and  bottle  of  whisky,  of  a  barrel  of  rum, 

21  State   V.    Somerville,    21    Mo.  357;    State   v.    Eobinsor,    33    Me. 

20;    State   v.   Lang,   63   Me.   215;  564. 

State  V.  Howley,  &5  Me.  100;  Com-  23  state  v.  Bartlett,  47  Me.  396; 

monwealth    v.    Stebbens,    8   Gray  State   v.   25   Packages   of  Liquor, 

492.  38   Vt.   387. 

"State     V.     Stevens,     47     Me.  2*State  v.  McCann,  59  Me.  383. 

2s  state  V.  Howley,  65  Me.  lOO. 
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partly  full,  with  a  faucet  in  it  and  lying  on  its  side  in  a 
frame,  and  of  bottles  and  demijohns  which  contained  liquors,, 
and  in  a  sink  in  a  room  over  the  cellar,  of  a  small  tub,  some 
orange  peel  and  two  small  tumblers,  such  as  are  sometimes 
used  in  barrooms,  was  held  insufficient  to  warrant  a  finding 
by  the  court  that  the  liquors  were  kept  by  the  occupant  of 
the  house  for  sale  qontrary  to  law.  In  so  deciding  the  court 
said :  ' '  The  intent  to  sell  contrary  to  law,  in  which  the  whole 
criminality  consists,  must  be  proved  beyond  a  reasonable 
doubt,  according  to  the  ordinary  rule  of  criminal  cases,  before 
a  decree  of  forfeiture  can  be  had.  The  most  that  can  be 
said  of  the  evidence  reported  is  that  it  is  consistent  with 
such  an  intent.  It  is,  however,  equally  consistent  with  an 
intent  to  which  the  law  attaches  no  eriihinality.  The  posses- 
sion and  use  of  intoxicating  liquors  are  not  prohibited  by  any 
statute.  The  description  nf  the  rooms  and  the'  articles  found 
in  them,  shows  very  plainly  that  such  liquors  had  been  and 
still  were  kept  and  used  there,  but  any  inference  from  the 
evidence  reported,  of  an  intent  to  sell,  appears  to  be  wholly 
conjectural.  There  may  or  may  not  have  been  such  an  intent, 
but  the  facts  reported  are  too  scanty  and  indecisive  to  furnish 
any  of  the  elements  of  certainty  beyond  a  reasonable  doubt."  ^* 
In  a  later  case,  however,  the  same  court  held  that  at 
the  trial  of  a  charge  of  keeping  intoxicating  liquors  on 
a  certain  day  with  intent  to  sell  the  same  in  violation  of  law, 
evidence  of  the  condition  of  the  room  where  the  liquors  were 
alleged  to  be  kept,  as  to  appointments  and  fixtures,  at  eight 
o'clock  in  the  morning  of  the  next  day,  was  admissible  as 
tending  to  connect  the  defendant  with  the  offense  charged.^' 
And  later  it  was  held  that  on  a  charge  of  keeping  intoxi- 
cating liquors  for  sale  in  violation  of  law,  evidence  that  the 
defendant  kept  a  public  bar,  provided  with  tumblers  and  a 
dripping  pan,  that  the  bar  was  reported  to  be  open  at  all 
hours  of  the  day  and  evening,  and  at  times  at  very  late  hours  of 
the  night,  and  that"  at  the  time  of  his  arrest  at  his  place  of 

28  Commonwealth    v.    Intoxicat-  Intoxicating    Liquors,     109     Iowa 

ing  Liquors,  105  Mass.  595;  Com-  145;  80  N.  W.  230. 

monwealth     v.     Intoxicating     Li-  2?  Commonwealth  v.  Powers,  123 

quors,    115    Mass.    142;    State   y.  Mass.  244. 
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business,  three  pint  bottles  containing  liquors  were  found  in 
his  pocket,  was  competent  and  sufficient  to  authorize  a  jury 
in  finding  him  guilty.^*  In  other  words,  the  finding  of  liquors 
upon  the  premises,  especially  if  under  suspicious  circum- 
stances, the  presence  of  the  materials  and  implements  for 
pursuing  the  traffic,  the  dilcovery  of  jugs,  decanters  or  glasses, 
evidence  of  recent  drinking,  attempts  to  hide  the  liquor  when 
officers  appear  or  secretly  to  remove  it  from  the  building,  are 
all  competent  and  admissible  evidence,  the  weight  of  which  is 
to  be  determined  by  the  jury.^"  The  action  of  the  defendant 
in  connection  with  the  liquors  may  be  given  in  evidence,  as 
any  directions  concerning  them  he  may  have  given.'"  There 
can  be  no  judgment  until  the  allegations  of  the  complaint 
be  proven.'^  If  the  accused  had  a  permit  to  sell  for  mechan- 
ical or  medicinal  purposes,  and  the  charge  is  that  the  sales 
were  made  for  other  purpose*,  the  circumstances  and  con- 
versations of  the  purchasers  at  the  times  of  the  sales  and 
their  business  may  be  shown,  in  order  to  determine  whether 
the  sales  were  honestly  made.*-  Evidence  of  sales  to  drunken 
men  may  be  shown  as  bearing  upon  the  intent  with  which  the 
liquors  were  kept.**  The  evidence  must  show  that  the  liquors 
were  intoxicating  at  the  time  of  the  seizure.**    Articles  found 

28  Commonwealth     v.      Wallace  quors,  85  Me.  304;  27  Atl.  178. 
(2    cases),    123    Mass.    400,    401,  so  Commonwealth    v.    Intoxicat- 
citing    Commonwealth    v.    Hayea,  ing  Liquors,  110  Mass.  500;  State 
114  Mass.  282.    See  also  White  v.  v.  McEvoy,  «9  Iowa  63;  28  N.  W, 
State,  80  Ark.  598;  98  S.  W.  377.  437.     In  re  Hogan,   16  E.  I.  542; 

29  Roscoe   Crim.   Ev.    ( 7th    Am.  18   Atl.  279.     See  In  re  Liquors, 
ed.)    18;  State  v.  Fertig,  70  Iowa  15  E.  1.  243;  3  Atl.  3. 

272 ;  30  N.  W.  633 ;   State  v.  Ills-  ai  Commonwealth    v.    Intoxieat- 

ley,  80  Iowa  49;   46  N.  W.   977;  ing  Liquors,  113  Mass.  23. 

Commonwealth  v.  Kahlmeyer,  124  32  State  v.  Blair,  72  Iowa  ,591; 

Mass.      322;      Commonwealth      v.  34  N.  W.  432. 

Vahey,    151   Mass.   57;    23   N.   E.  33  State  v.  Blair,  supra. 

659.  34  State  v.  Intoxicating  Liquors, 

It  is  not  necessary  to  prove  that  92  Iowa  762;   60  N.  W.  630. 

the    unlawful    intent    existed    at  See  generally  State  v.  McGowan 

time  of  seizure,  for  it  is  sufficient  (Me.),  5  Atl.  561;  Commonwealth 

to   show   that    it   existed   at   the  v.   Intoxicating   Liquors,   4   Allen 

time    of    making    the    complaint.  601 ;  Commonwealth  v.  Intoxicat- 

State  V.  McGowan    (Me.),  5  Atl.  ing  Liquors,  122  Mass.  36. 
561;     State    v.    Intoxicating    Li- 
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in  connection  with  the  liquors  seized  may  be  taken  and  put 
in  evidence,  such  as  are  the  usual  outfit  of  bars  or  saloons, 
as  whisky  or  beer  glasses,  strainers,  bottles,  flasks,  kegs  and 
barrels.^'  Before  the  liquors  can  be  ordered  destroyed  the 
■  evidence  must  show  that  they  were  kept  by  some  person  who 
is  a  defendant,  either  as  owner  or  keeper.*" 


Sec.  636.    Notice  to  clajmants — Service  and    waiver  of. 

Those  States  which  have  statutes  providing  for  search  war- 
rants for  intoxicating  liquors,  as  a  rule,  require  notice  of 
the  hearing  as  to  whether  the  liquors  shall  be  forfeited  must 
be  given  to  the  person  from  whose  possession  the  liquor  was 
taken  and  to  all  claimants  of  the  same,  and  that  the  notice 
must   be    issued   within   twenty-four    hours   next    after   the 


3=  Getchell  v.  Page,  103  Me.  387 ; 
69  Atl.  624. 

36  State  V.  McMaster,  13  N.  D. 
58;  m  N.  W.  58. 

For  evidence  obtained  under  a 
search  warrant  illegally  issued, 
see  Eegina  v.  Doyle,  12  Ont.  347; 
Eegina  v.   Walker,   13   Ont.   83. 

When  evidence  of  previous  raid 
under  search  warrant  not  admis- 
sible. Alderson  v.  State  (Tex. 
Civ.  App.),  Ill  S.  W.  412. 

It  may  be  shown  the  accused 
kept  a,  saloon,  upon  the  question 
whether  he  intended  the  liquors 
for  illegal  sale.  Commonwealth  v. 
Certain  Intoxicating  Liquors,  107 
Mass.  385;  107  Mass.  392,  note. 
That  on  a  charge  that  liquors 
are  held  in  a  dwelling  house  and 
intended  for  unlawful  sale,  it  need 
not  be  proven  that  sales  were  not 
intended  to  be  made  in  the  dwell- 
ing housefl  See  Commonwealth  v. 
Certain  Intoxicating  Liquors,  116 
Mass.  24;  116  Mass.  27;  Com- 
monwealth V.  MeCluskey,  123 
Mass.  406. 


The  jury  may  find  that  the 
liquors  seized  were  those  described 
in  the  complaint,  even  though  the 
complaint  testifies  he  had  no 
knowledge  when  he  made  the  com- 
plaint of  the  kind  or  quantity  of 
the  packages.  Commonwealth  v. 
Certain  Intoxicating  Liquors,  110 
Mass.   182. 

Evidence  gained  wholly  by  a 
search  of  the  premises  under  the 
warrant  is  sufficient,  without  any 
actual  knowledge  on  the  part  of 
the  complainant.  Commonwealth 
V.   Welch,   110   Mass.   360. 

A  prima  fade  case  is  all  the 
State  is  required  to  make  out. 
Campbell  v.  State,  171  Ind.  702; 
87  N.  E.  212. 

Where  the  liquors  are  seized  in 
the  possession  of  a  carrier,  and 
the  proceedings  are  against  him, 
evidence  of  his  statement  that  he 
believed  the  •  consignee  intended 
them  for  illegal  sale  is  admissi- 
ble. Commonwealth  v.  Certain  In- 
toxicating Liquors,  107  Mass.  386 ; 
107   Mass.  392,   note. 
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seizure  of  the  liquors.  Also  that  the  notice  must  specify  the 
liquors  seized  and  the  place  where  they  were  found,  so  that 
the  interested  persons  may  be  informed  of  the  nature  of  the 
proceedings  pending  against  them  and  their  property;  but 
great  particularity  in  this  regard  is  not  required."'  The 
neglect  of  a  coiirt  to  issue  such  a  notice  in' compliance  with 
the  statute  will  not  invalidate  the  previous  proceedings  and 
make  the  officer  who  seized  the  liquors  a  trespasser."'  Such 
an  omission  without  fault  of  the  officer  cannot  convert  him 
into  a  wrongdoer  in  what  he  has  already  done,  or  transform 
the  law  service  of  process  into  a  trespass.  The  twenty- 
four  hours  within  which  such  notice  must  issue  are  hours 
exclusive  of  the  Lord's  Day."'  Sunday  is  not  ordinarily  to 
be  reckoned  in  computing  the  time  within  which  an  act  is  to 
be  done  where  the  time  limited  is  less  than  a  week.*"  Nor  is 
the  issuing  of  notice  and  service  of  process  on  Sunday  in  such 
ease  required  by  the  fact  that  criminal  process  may  lawfully 
issue  on  that  day.*^  Defects  in  such  a  notice  or  its  service 
must  be  specially  pointed  out  before  a  general  appearance  to 
the  action,  as  a  cause  for  postponement  and  the  giving  of 
further  notice.  It  is  enough  as  against  such  a  claimant, 
although  not  as  to  others,  that,  having  had  actual  notice,  he 
appeared  in  the  case  generally  and  presented  his  claim.  Such 
an  appearance  is  a  waiver  of  defects  in  the  notice  and  its 
service,  and  of  the  right  to  object  that  notice  has  been  given 
to  others.**  The  issuing  of  such  a  notice  is  a  mere  ministerial 
act,  like  the  issuing  of  an  execution  by  a  justice  of  the  peace 
upoti  a  judgment  rendered  by  him,  and  need  not  be  made  a 

37  Commonwealth    v.    Intoxicat-  *o  Thayer      v.      Felt,      4     Pick, 

ing  Liquors,   128  Mass.  72;  Com-  (Mass.)    354;    Penniman  v.   Cole, 

monwealth     v.     Intoxicating     Li-  8  Met.    (Mass.)    496;   Mclnifee  v. 

quors,    146   Mass.   509;    16   N.   E.  Wheelock,  I  Gray  (Mass.)   603. 

298;    State   v.   Snow,    3   R.   L   64  -ii  Commonwealth    v.    Intoxicat- 

(the  Constitution   requires   a   no-  in  Liquors,  97  Mass.  601. 

tioe)  ;    Graves   v.     Bet    Jong,    26  *2  Commonwealth  v.  Intoxicating 

Austr.  L.  T.  101;   10  Austr.  L.  R.  Liquors,  88  Mass.   (6  Allen)   596; 

217.          "  Commonwealth      v.      Intoxicating 

ssVoetsch  V.  Phelps,  112  Mass.  Liquors,  97  Mass.  601;   Common- 

407.  wealth  v.  Intoxicating  Liquors,  110 

39  Commonwealth    v.    Intoxicat-  Mass.   187 ;   Commonwealth  v.  In- 

ing  Liquors,  97  Mass.  601.  toxicating  Liquors,  13  Allen  561; 
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matter  of  record.*'  If  a  claimant  of  liquors  which  have  been 
seized  appeals  from  the  judgment  of  the  trial  court  he  cannot 
object  to  defects  in  the  monition  and  notice.** 


Commonwealth  v.  Intoxicating  Li- 
quors, 146  Mass.  509;  16  N.  E. 
298.  See  Commonwealth  v.  Intox- 
icating Liquors,  6  AUea  599. 

*3  Commonwealth  v.  Intoxicat- 
ing Liquors,  86  Mass.  (4  Allen) 
593. 

**  State  V.  Brennan's  Liquors, 
2o  Conn.  278;  State  v.  Miller,  48 
Me.  576;  State  v.  gartlett,  47  Me. 
388. 

In  order  to  be  admitted  as  a 
party,  courts  have  required  a 
person  applying  to  be  admitted 
as  |i,  party  to  give  bond  for  costs. 
State  V.  Pecker,  47  N.  H.  369. 

As  to  officer's  fees  where  no 
liquor  is  seized,  see  By  ram  v.  Polk 
County,  76  Iowa  75;  48  N.  W. 
102. 

Failure  of  {he  magistrate  to  is- 
sue notice  to  persons  interested 
will  not  make  the  act  of  seizure 
a  trespass.  Voetsch  v.  Phelps,  112 
Mass.  407. 

Failure  to  summons  the  claim- 
aints  as  witnesses  does  not  inval- 
idate the  proceedings;  for  the 
summoning  of  them  as  witnesses 
is  only  for  the  benefit  of  the 
State.  Commonwealth  v.  Intoxi- 
cating Liquors,  108  Mass.  290. 

A  recital  in  the  notice  that  a 
certain  court  had  issued  the  war- 
rant for  seizure  of  the  liquors, 
when  in  fact  it  was  another 
court  was  held  not  to  invalidate 
the  notice.  Commonwealth  v.  In- 
toxicating Liquors,  128  Mass.  72. 

In  Vermont,  notice  to  the  keeper 


was  held  sufficient,  without  notice 
to  the  actual  owner.  Johnson  v. 
Williams,  48  Vt.  565. 

Under  the  Vermont  statute 
( §  4490 )  the  person  arrested, 
without  filing  a  written  claim, 
may  appear  and  cross-examine  the 
State's  witnesses  in  relation  to 
any  fact  that  would  relieve  him 
from  liability  for  costs;  and  he 
may  be  heard  in  person,  by  wit- 
nesses and  by  counsel.  State  v. 
Jabbour,  72  Vt.  22;   47  Atl.   107. 

Appearance  is  a  waiver  of  any 
irregularity  in  the  notice.  Com- 
monwealth V.  Certain  Intoxicat- 
ing Liquors,  110  Mass.  182; 
Campbell  v.  State,  171  Ind.  702; 
S7  N.  B.  212;  State  v.  Intoxicat- 
ing Liquors   (Vt.),  73  Atl.  586. 

A  notice  to  the  keeper  of 
liquors  describing  the  place  of 
seizure  "at  W.,  in  a  certain  dis- 
tillery, there  situate  about  one 
and  one-half  miles  northeasterly 
from  H.  furnace,"  is  not  suffici- 
ent. Commonwealth  v.  Certain 
Intoxicating  Liquors,  97  Mass. 
334. 

A  statute  providing  that  if  the 
owner  of  the  liquors  is  unknown 
to  the  officer  and  no  one  is  found 
in  possession  of  the  liquors,  no- 
tice may  be  given  to  the  owner  or 
occupant  of  the  building  in  which 
the  liquor  is  found,  is  constitu- 
tional. State  v.  Intoxicating  Liq- 
uors (Vt.),  73  AtL  586. 

See  generally  Loop  v.  Williams, 
47  Vt.  407. 
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Sec.  637.    Warehousemen  and  bailees,  liquors  in  their  pos- 
session. 

A  statute  of  Maine  provides  tha^  no  person  shall  deposit 
or  have  in  his  possession  any  intoxicating  liquors  with  an 
intent  to  sell  in  the  State  in  violation  of  law,  or  with  an 
intent  that  the  same  shall  be  sold  by  any  person,  or  to  aid 
or  assist  any  such  sale.^°  Under  this  statute  it  has  been  held 
that  intoxicating  liquors  in  possession  of  a  warehouseman 
but  intended  by  the  owner  for  unlawful  sale  in  the  State, 
when  they  should  reach  their  destination,  were  liable  to  for- 
feiture, and  that  the  lien  of  the  warehouseman  was  no  bar  to 
the  forfeiture  although  he  had  no  intention  to  violate  the 
law.*°  In  that  case  it  was  contended:  (1)  that,  in  order  to 
render  liquors  liable  to  forfeiture  there  must  be  an  unlawful 
intent  "accompanied  by  the  actual  possession  of  the  liquors;" 
and  (2)  that  such  intent  of  the  person  having  actual  posses- 
sion renders  such  liquors  liable  to  forfeiture  "whoever  may 
be  the  owner  of  them."  In  answer  to  this  contention  the 
court  said:  "The  proposition  that  there  can  be  no  lawful 
intent  without  actual  possession,  is  at  variance  with  the  most 
familiar  principles  of  law.  That  a  person  does  himself  what 
he  does  by  a  servant  or  agent  is  not  a  legal  fiction  but  a  fact, 
which  has  almost  universal  application  in  civil,  as  well  as  in 
criminal  matters.  The  possession  of  the  servant  or  agent  is 
the  possession  of  the  principal.  There  is  no  branch  of  juris- 
prudence in  which  this  rule  is  not  applied.  *  *  *  ^ 
person  may  not  only  have  the  unlawful  intent,  he  may  be 
guilty  of  the  unlawful  act  without  having  actual  personal 
possession  of  the  liquors.  As  a  person  may  be  convicted  of 
selling  liquors  himself,  upon  evidence  of  a  sale  by  his  agent, 
so  he  may  be  convicted  of  having  them  in  his  possession,  with 
intent  to  sell,  though  they  are  in  the  possession  and  custody 
of  his  agent,  he,  the  owner,  intending  to  sell  the  same,  either 
by  himself,  or  by  his  agent;  *  *  *  it  is  entirely  im- 
material whether  the  owner  does  the  depositing  and  keeping 
himself,  personally,  or  employs  a  carrier,  warehouseman,  or 

*5  Act  of  1858,  Sec.  12.  *e  State  v.  Intoxicating  Liquors, 

50  Me.  506. 
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other  agent  to  do  it.  The  innocence  of  the  agent  will  protect 
him,  personally,  from  punishment,  but  it  will  not  save  the 
liquor  from  forfeiture  if  the  owner  has  the  unlawful  intent. 
If  the  liquors  are  in  the  possession  of  an  agent,  both  he  and' 
the  owner  may  be  convicted,  if  both  have  the  unlawful  intent. 
If  the  agent  has  no  unlawful  intent  he  cannot  be  convicted, 
but  the  owner,  if  known,  may  be."  It  would  be  strange,  cer- 
tainly, if  the  express  provisions  of  a  criminal  statute  could 
be  nullified  by  the  lien  of  a  carrier,  warehouseman,  keeper,  or 
other  bailee.  A  bailee  can  acquire  no  better  title  than  that 
of  the  bailor.  If  the  latter  is  a  tort  feasor,  the  former  has  no 
lien  upon  the  goods.^^  The  bailor  can  confer  no  rights 
superior  to  his  own.  A  liability  to  forfeiture  for  his  unlawful 
acts  relating  to  the  goods,  under  State  or  national  laws, 
annihilates  all  rights  in  him,  or  under  him,  as  against  the 
Government,  in  any  legal  proceeding  for  such  forfeiture. 
But  intoxicating  liquors  found  in  a  railroad  station  in  transit 
to  a  United  States  soldiers'  home  within  the  State  for  sale 
by  the  home  storekeeper  are  not  liable  to  seizure  under  such 
a  statute.**  This  is  so  because  the  laws  of  a  State  do  not 
reach  beyond  its  own  territory  and  liquors  sold  in  territory 
ceded  to  the  United  States  cannot  be  considered  sold  in  viola- 
tion of  the  laws  of  a  State.  The  jurisdiction  of  the  FeiJeral 
courts  is  exclusive  over  all  crimes  or  offenses  committed  within 
such  ceded  territory.*"  A  design,  however,  on  the  part  of  one 
who  is  a  mere  bailee  of  the  owner,  without  authority  to  make 
such  sales,  illegally  to  sell  such  liquors,  will  not  work  a  for- 
feiture of  such  liquors.  It  is  the  intent  of  one  having  the 
title  or  authority  to  sell  or  dispose  of  the  liquors  in  violation 
of  law  which  is  to  be  regarded,  not  that  of  a  mere  wrongdoer 
having  no  authority  whatever  to  dispose  of  them.'"' 

*7  Robinson   v.   Baker,   5   Cush.  (U.  S.)    27;    State  v.  Kelley,  76 

(Mass.)    137;    Clark   v.   Railroad  Me.  333;  Commonwealth  v.  Clary, 

Company,  4  Allen   (Mass.)   231.  8  Mass.  72. 

*8  State  V.  Cobaugh,  78  Me.  401;  oo  State  v.  Intoxicating  Liquors, 

6  Atl.  4.     See  State  v.  Creeden,  78  63  Me.  121 ;  State  v.  Intoxicating 

Iowa  556;  43  N.  W.  673;  7  L.  R.  Liquors,  109  Iowa  145;  «0  N.  W. 

A.   296.  230. 

*9  Houston  V.  Moore,  6  Wheat. 
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Sec.  638.    Claims  to  property. 

Statutes  provide  thait  the  owner  of  liquors  seized  may  claim 
them  by  filing  his  written  petition  or  claim  therefor  with  the 
magistrate  before  whom  the  proceedings  for  their  condemna- 
tion is  pending.  He  must  specifically  set  forth  his  rights 
and  he  can  assert  no  right  not  specifically  stated  in  his  written 
claim.'^  His  ownership  constitutes  the  foundation  of  his 
claim,  and  his  right  to  their  possession  rests  in  such  owner- 
ship, coupled  with  the  intent  to  both  keep  and  not  sell  them 
in  violation  of  law.°^  A  person  not  a  party  to  the  proceedings 
may  make  application  to  be  made  a  party  thereto,  and  when 
so  made  a  party  may  contest  the  claim  to  a  right  of  forfeiture 
the  same  as  if  he  was  the  original  party."^  In  an  action  by 
the  claimant  of  liquors  which  have  been  seized  under  a  search 
and  seizure  statute,  it  is  not  necessary  that  the  claimant 
should  set  forth  in  his  claim  nor  prove  upon  the  trial,  the 
person  of  whom,  the  place  where,  or  the  time  when,  such 
liquors  were  purchased  or  obtained.  The  fact  of  his  owner- 
ship constitutes  the  foundation  of  his  claim,  and  his  right  to 
possession  rests  in  such  ownership  with  no  intention  to  keep 
or  sell  such  liquors  in  violation  of  law.°* 

Sec.  639.    Onus  probandi — Prima  facie  case — Evidence. 

An  adjudication  of  a  forfeiture  of  liquor  must  be  grounded 
upon  a  keeping  of  it  with  an  intent  to  unlawfully  sell  it,  for 
it  is  the  intent  to  sell  that  stamps  the  character  of  illegality 
upon  the  keeping,  and  it  must  be  conceded  that  this  intent 
must  be  the  intent  of  the  owner  or  some  one  in  the  possession 
of  the  liquor  under  his  authority.  Most  naturally,  then,  the 
question  arises,  how  is  such  intent  to  be  proven  ?    In  Vermont 

51  state  V.  Intoxicating  Liquors,  122   Mass.    8 ;    Id.    36 ;    Common- 
61   Me.  i520;    State  v.  Barrels  of  wealth    v.    Intoxicating    Liquors, 
Liquor,   47   N.   H.   369;    State   v.  150  Mass.  164;  22  N.  E.  628. 
Intoxicating    Liquors     ( Vt. ) ,    73  53  state  v.  Barrels  of  Liquor,  47 
Atl.  586.  N.  H.  369.     See  State  v.  Jabbour, 

52  State  V.  Intoxicating  Liquors,  72  Vt.  22;  47  Atl.  107. 

69  Me.  524 ;  State  t.  Intoxicating  5*  state  v.  Intoxicating  Liquois, 

Liquors,    73    Me.    278;    Common-       69  Me.  524. 
wealth    V.    Intoxicating    Liquors, 
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it  has  been  decided  that  the  Legislature  may  provide  that  a 
probable  cause  for  such  a  prosecution  shall  be  sufficient  to 
overcome  the  presumption  of  innocence,  and  that  the  finding 
of  liquor  by  an  officer  furnishes  evidence  of  a  probable  cause, 
if  not  prima  facte  evidence  of  an  unlawful  intent  to  sell  it.'* 
In  a  later  ease  the  same  court  held  that  in  a  case  for  the 
condemnation  of  intoxicating  liquors  under  a  statute  which 
in  substance  providid  that  it  must  be  shown  "by  satisfactory 
evidence"  that  the  liquors  were  intended  for  sale  or  distribu- 
tion contrary  to  law,  the  State  was  required  only  to  make  a 
prima  facie  case,  and  that  the  State  had  done  so  where  the 
evidence  consisted  of  the  complaint,  warrant,  officer's  return 
and  the  testimony  of  the  officer  himself  by  whom  the  seizure 
was  made,  the  court  saying,  "The  evidence  here  was  clearly 
sufficient  to  make  out  a  prima  facie  case  and  thus  throw  the 
burden  of  disproof  upon  the  claimant. "°°  A  case  decided 
by  the  Supreme  Court  of  the  United  States  has  a  strong  bear- 
ing upon  this  question.  The  ease  involved  a  proceeding  upon 
a  libel  or  information,  the  object  of  which  was  to  obtain  a 
decree  of  forfeiture  and  condemnation  of  "a  large  quantity 
of  ardent  spirits"  carried  into  the  Indian  country  for  the 
purpose  of  vending  and  distributing  the  same  among  the 
Indians  contrary  to  law.  On  the  trial  the  attorney  for  the 
Government  requested  the  court  to  charge  the  jury  that  if 
they  found  from  the  evidence  that  the  defendant  as  an  Indian 
trader  did  carry  ardent  spirits  into  the  Indian  country,  and 
that  the  same  was  found  there  among  any  part  of  his  goods, 
that  it  was  prima  fa-cie  evidence  of  his  having  violated  the 
acts  of  Congress,  on  which  the  prosecution  was  founded,  so 
as  to  throw  the  burden  of  proof  on  the  defendant.  This  in- 
struction the  district  court  gave  the  jury,  but  adding  that  an 
Indian  trader  might  lawfully  carry  ardent  spirits  into  an 
Indian  country  for  some  piirposes,  as  for  medical  use.  It  was 
argued  by  the  counsel  for  the  claimants,   in  the  Supreme 

55  Lincoln  v.  Smith,  27  Vt.  328.  5«  State  v.  Intoxicating  Liquors, 

See  Fisher  v.  McGirr,  67  Mass.  58  Vt.  594;  4  Atl.  902;  State  v. 
(1  Gray)  1.  Intoxicating    Liquors,     109    Iowa 

145;  80  N.  W.  230. 
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Court,  that  it  was  incumbent  on  the  Government  not  only  to 
show  that  the  spirits  were  carried  into  the  Indian  country, 
but  that  the  same  was  done  with  an  intent  to  sell  them,  and 
that  the  jury  was  to  judge  of  the  intention,  and  that  this 
was  taken  from  them  by  the  instructions  given.  Justice  Wash- 
ington, who  delivered  the  opinion  of  the  Supreme  Court,  al- 
luding to  the  instructions  of  the  district  court,  said,  "They 
meet  our  entire  approbation. ""  In  a  case  where  the  onus 
probandi  is  thrown  on  the  claimant  by  a  prima  facie  case,  made 
out  on  the  part  of  the  prosecutor,  and  the  claimant  fails  to 
explain  the  difSeulties  of  the  ease,  condemnation  and  forfeiture 
follow,  from  the  defects  of  testimony  on  the  part  of  the 
claimant.^*  Whether  the  evidence  on  the  part  of  the  prose- 
cution is  of  such  convincing  character  as  to  authorize  an  ad- 
judication of  forfeiture,  under  the  statute,  is  purely  a  question 
of  fact  for  the  trial  court  to  determine,  and  its  decision  upon 
that  point  is  not  reviewable  in  an  appellate  court  if  there  be 
any  evidence  in  the  record  upon  which  the  trial  court  could 
base  its  decision."' 

Sec.  640.    Forfeiture  and  fine,  pleading  and  evidence. 

Under  a  statute  which  provides  that  spirituous  or  intoxicat- 
ing liquors  which  are  kept  or  deposited  and  intended  for  sale 
in  any  store,  shop,  warehouse  or  other  building  or  place  in 
a  city  or  town,  by  a  person  not .  authorized  to  sell  the  same, 
may  be  seized  and  declared  forfeited  to  the  State,  to  obtain 
such  a  forfeiture  it  is  necessary  to  distinctly  aver  in  the 
complaint,  and  prove  on  the  trial,  that  such  liquors  were  in- 
tended for  sale  in  the  city  or  town,  in  which  they  were  kept 
or  deposited,  and  by  some  person  not  authorized  to  sell  the 
same  in  such  city  or  town,  but  it  is  not  necessary  to  aver 
or  prove  that  they  were  intended  ■  for  sale  in  the  shop,  or 
other  building,  wherein  they  were  kept  or  deposited.  In  such 
case,  legal  proof  that  the  liquors  were  kept  for  sale  by  the 

57  American  Fur  Co.  v.  United  so  State  v.  Intoxicating  Liquors, 
States,  2  Peter    (U.  S.)    358.               58  Vt.  594;  4  Atl.  902. 

58  The  Luminary,  8  Wheat   (U. 
S.)  407. 
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owner  or  keeper  of  them,  is  an  essential  prerequisite  to  a 
decree  of  forfeiture,  where  a  claimant  appears,  and  to  the 
imposition  of  a  fine;  but  the  affidavit  contained  in  the  com- 
plaint, nor  the  recitals  in  the  warrant,  nor  the  oflScer's  return, 
can  be  taken  as  evidence  upon  that  point.  To  allow  a  fine 
to  be  imposed  upon  a  person,  without  proof  from  witnesses 
introduced  on  trial,  would  be  to  permit  an  open  violation  of 
that  constitutional  provision,  which  declares  that  an  accused 
shall  have  the  right  "to  be  confronted  by  the  witnesses 
against  him. ' ' "" 

Sec.  641.    Judgment — Review — Costs. 

A  decree  of  court  that  all  vessels,  furniture,  fixtures  .ind 
movable  property  on  the  premises  used  for  the  unlawful  busi- 
ness shall  be  destroyed  is  sufficiently  definite  to  secure  their 
destruction  and  to  protect  the  officer  destroying  them;"^  but 
if  the  warrant  for  their  destruction  shows  upon  its  face  that 
no  notice  of  the  proceedings  would  have  been  given  the  owner, 
then  it  is  no  protection  to  him  in  destroying  the  articles  as 
ordered  therein.*^  The  person  who  filed  the  information 
against  the  liquors  has  the  right  to  file  a  motion  to  vacate 
the  judgment  of  forfeiture.®*    On  a  conviction  of  a  sale  with- 

eo  State  v.  Gurney,  33  Me.  527;  «3  Fries  v.  Porch,  49  Iowa  351. 
State  V.  Robinson,  33  Me.  564;  Effect  of  judgment  ordering 
State  V.  Certain  Liquors  (R.  I.),  goods  delivered  to  claimlant  upon 
45  Atl.  552.  the  question  of  intent.  Common- 
si  Craig  V.  Werthmueller,  78  wealth  v.  Reed,  162  Mass.  215 ; 
Iowa  o98;  43  N.  W.  606.  See  38  N.  E.  364. 
State  V.  Certain  Liquors  (R.  I.),  Review  of  judgment  of  forfei- 
ts Atl.  652.  ture,  and  what  may  be  reviewed. 

Bui)    a    statute    providing    for  State  v.  Maxwell,  36  Conn.   157 

the  seizure  of  liquors  unlawfully  State   v.   Burrow,   37   Conn.   425 

kept  for  sale  and  the  vessels  eon-  State  v.  Thompson,  44  Iowa  399 

taining  it   is   unconstitutional   as  State     v.     Miller,     48    Me.     576 

to   the   vessels  where   the   posses-  State    v.    Robinson,   49   Me.   285 

sor   of   the   liquor    does   not   own  Commonwealth      v.      Intoxicating 

them.     Clement    v.    Rafbech,    62  Liquors,    4   Allen   593;    Leslie   v. 

N.  Y.  Misc.  Rep.  27;   115  N.  Y.  Commonwealth,    107    Mass.    215; 

Supp.  162.  Commonwealth      v.      Intoxicating 

82  Thurston  v.   Adams,   41   Me.  Liquors,  110  Mass.  188;  Lynch  v. 

419.  Crosby,    134   Mass.    313;    In   re 
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out  a  license,  it  is  not  necessary  that  the  judgment  of  convic- 
tion should  contain  an  adjudication  of  a  forfeiture  of  liquors 
found  in  the  defendant's  possession."*  If  the  proceedings  be 
dismissed,  or  there  be  no  judgment  of  forfeiture  entered,  the 
articles  seized  must  be  returned."'  No  judgment  of  forfeiture 
can  be  rendered  unless  it  be  shown  that  some  part  of  the  liquors 
seized  were  owned  or  kept  deposited  by  the  person  charged 
therewith  in  the  complaint."®  Where  the  allegation  in  the 
complaint  that  a  carrier  of  the  liquor  had  reasonable  belief 
that  the  person  to  whom  it  was  carrying  them  intended  to 
illegally  sell  them,  there  must  be  a  finding  that  the  carrier 
had  cause  for  such  belief  to  support  a  judgment  of  forfeiture."' 
Where  the  charge  was  that  the  liquors  seized  were  worth  $2,600, 
part  of  which  was  in  barrels  and  half  barrels  and  the  remain- 
der in  141  half  pint  bottles  and  in  between  700  and  800  bottles 
of  various  sizes,  and  containing  more  than  half  a  pint;  and 
the  verdict  was  that  the  accused  was  guilty  as  charged  ' '  except 
as  to  the  bulk  liquors ; ' '  and  the  court  ordered  the  liquor  in 
the  half  pint  bottles  and  soda  fountain  bottles  destroyed  and 
the  remainder  in  pint  and  quart  bottles  and  barrels  returned 
to  the  owner,  it  was  held  that  there  was  no  error  of  which  the 
accused  could  complain;  the  judgment,  if  otherwise  different, 
should  have  been  for  the  destruction  of  all  the  liquors,  at 
least  those  in  barrels."' 

Liquors  of  McSoley,  15  R.  I.  608;  «*  Ex  parte  Eisenmonger,  21  L. 

10   Atl.   669;   State   v.   Intoxicat-  R.,  Pt.  iv;   17  W.  N.   (N.  S.  W.) 

ing  Liquors,   58   Vt.  o94 ;    4   Atl.  160.    Contra,  Patton  v.  McDonald, 

229.  30  N.  B.  523. 

Costs  and  fees.     Byram  v.  Polk  8^  Tennant  v.   Belyea,  24  N.  B. 

County,    76    Iowa   75;    40   N.   W.  238. 

102;   Garrett  v.  Polk  County,  78  66  Commonwealth   v.    Reed,    162 

Iowa   108;    42   N.   W.  618;    Nich-  Mass.  215;  38  N.  E.  364. 

ols  V.  Polk  County,  78  Iowa  137;  67  Commonwealth  v.  Certain  Iut 

42  N.  W.  627;   Commonwealth  v.  toxicating     Liquors,      107     Mass. 

Intoxicating     Liquors,     14     Gray  386;  107  Mass.  392,  note. 

375;    Fay  v.   Barber,   72   Vt.   55;  See     also     State     v.     Stanton's 

47   Atl.   180;    Clement  v.  Harden,  Liquors,  38  Conn.  233. 

62  N.  Y.  Misc.  Rep.  31;    114  N.  "SRiggg   v.   State    (jSTeb.),    121 

y.  Supp.  751.  N.  W.  568. 
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Sec.  642.    Disposition  of  property. 

The  liquors  can  only  be  destroyed  in  an  action  against  their 
owner  or  keeper,  under  the  North  Dakota  Code,""  and  not  in 
an  action  against  the  liquors  in  rem.'"'  Their  destruction  must 
be  ordered  by  the  court."  They  cannot  be  destroyed  on  a 
mere  conviction  of  an  illegal  sale  having  been  made.'^ 

Sec.  643.  Seizure  and  axrest  without  warrant,  when  jus- 
tifiable. 
In  some  of  the  States  the  statutes  provide  that  an  officer 
may  seize  intoxicating  liquors  and  arrest  any  person  found 
in  the  act  of  illegally  transporting  them  in  the  State,  when 
under  like  circumstances  he  would  be  justified  in  searching 
for  and  seizing  them,  or  arresting  such  offender,  if  armed  with 
a  warrant.  Under  such  a  statute,  an  officer,  in  justifications 
of  his  acts  must  be  able  to  show  either  that  such  liquors  were 
actually  held  for  some  illegal  purpose,  or  that  he  was,  at  the 
time  of  the  seizure  of  the  property  or  the  making  of  the  arrest, 
able  to  obtain  proof  that  the  person  arrested  or  bis  servant 
was  keeping  or  transporting  the  liquors  in  violation  of  the 
provisions  of  the  statute.  In  other  words,  an  officer  who  seizes 
intoxicating  liquors  or  arrests  an  illegal  vendor  of  them,  with- 
out a  warrant  must  be  able  to  show  that  he  had  done  all  that 
is  required  of  him  in  order  to  complete  and  fulfill  the  duty 
imposed  on  him,  by  virtue  of  which  he  was  authorized  to 
act;  otherwise,  he  will  become  a  trespasser  ab  initio.''^  One 
of  such  requirements  is  that  he  must  proceed  within  a  rea- 
sonable time  to  procure  a  warrant,  to  retroactively  justify  the 

69  1899,  §  7605.  Contra,  Ex  parte  Elsenmonger, 

70  State  V.  McMaster,  13  N.  D.  21  L.  R.,  Pt.  iv;  17  W.  N.  (N. 
58;   99  N.  W.  58.  S.  W.)    160. 

'1  Queen   v.   Hurlburt,   27   Nov.  's  Jones   v.   Rost,    72    Mass.    (6 

Sco.  '62;  26  Nov.  Soo.  123;  Hurl-  Gray)   435;  Mason  v.  Lathrop,  73 

hurt  V.  Sleeth,  27  Nov.  Sco.  375;  Mass.  (7  Gray)  354;  Kent  v.  Wil- 

25  S.  C.  C.   (Nov.  Sco.)  620;  Mc-  ley,    77    Mass.     (11    Gray)     368; 

Manus  v.  State,  66  Kan.  720;   70  Kennedy  v.  Foror,  80  Mass.    (14 

Pac.  700.  Gray)   200. 

72  Patton  v.  McDonald,  30  N.  B. 
o23. 
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seizure  of  such  liquor,  or  the  arrest  of  the  illegal  vendor  of 
them.'*  And  it  has  been  held  that  a  warrant  to  be  within 
a  reasonable  time,  must  be  taken  out  within  twenty-four  hours 
after  such  a  seizure  or  arrest  has  been  made,  if  no  sufficient 
reason  is  given  for  a  further  delay."  But  in  an  action  of 
tort  against  an  officer  for. assault  and  false  imprisonment  it 
is  not  necessary  to  justify  the  arrest  of  a  person  without  a 
warrant,  for  illegally  transporting  intoxicating  liquors  for  the 
officer  to  prove  that  a  warrant  was  afterwards  procured 
against  the  liquors  seized  and  at  the  same  time.  In  such 
ease  it  is  sufficient  that  the  officer  seasonably  procured  a 
warrant  against  the  person,  without  proving  that  he  also 
proceeded  against  the  liquors.  Whether  the  officer  proceeded 
against  the  liquors  is  immaterial.  Nor  is  it  adtaissible  in 
such  ease  to  prove  that  the  officer  acted  maliciously.  If  the 
act  was  lawful,  the  motive  with  which  it  was  done  is  likewise 
immaterial.  An  officer,  however,  cannot  justify  such  an  arrest 
without  showing  that  he  had  reasonable  proof  at  the  time 
of  the  arrest  that  such  person  was  illegally  transporting  the 
liquors ;  that  the  officer  acted  in  good  faith  and  had  reasonable 
cause  to  sdspect  that  the  plaintiff  was  illegally  transporting 
the  liquors  will  not  suffice."  Nor  will  the  fact  that  the  plaintiff 
has  been  convicted  before  a  justice  of  the  peace  for  illegally 
transporting  liquors  be  sufficient  evidence  of  probable  cause 
if  an  appeal  has  been  taken  from  the  judgment.'' 

74  Kent  V.  Willey,  77  Mass.  (11  Farmer  v.  State,  3  R.  I.  107.    The 

Gray)   368.  allegations  in  the  complaint  must 

'5  Weston  V.  Carr,  71  Me.  356.  be   that   the   liquors   were   unlaw- 

T6  Kennedy   v.   Favor,   80   Mass.  fully    kept    and    were    then  ■  and 

(14  Gray)   200.  there  intended  for  unlawful  sale. 

'7  Mason  v.   Lothrop,   73   Mass.  State  v.  Dunphy,  79  Me.  104 ;   8 

(7  Gray)   354.  Atl.  344. 

Where   a   statute   authorizes    a  It   is    immaterial    whether    the 

seizure  of  liquors  without  a  war-  complaint  is  made  Wfore.  or  after 

rant,  the  complaint  for  a  warrant  the   seizure.     State   v.   Intoxicat- 

may   be   made   after   the    seizure.  ing  Liquors,   58  Vt.   594;   4   Atl. 

State  V.  Intoxicating  Liquors,  58  229.      Allegations     in     complaint 

Vt.  394;  4  Atl.  229;  and  in  Rhode  need  not  be  that  the  liquors  "are 

Island   it   must   be   sworn   to   by  kept  by  the  defendant,"  but  may 

the    officer    making   ithe   seizure.  be  changed  to  suit  the  facts.  State 
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Sec.  644.    Arrest  without  warrant,  when  not  justified. 

When  the  general  terms  of  a  statute  specifies  with  precision 
the  particular  instance  in  which  seizures  of  intoxicating 
liquors  may  be  made  without  a  warrant,  and  by  a  section 
further  provides  that  no  action  shall  be  had  or  maintained 
against  any  officer  for  executing  any  warrant  or  order  issued 
under  the  statute  by  a  court  of  competent  jurisdiction,  "nor 
shall  any  action  be  had  or  maintained  against  any  officer 
for  seizing,  detaining  or  destroying  any  intoxicating  liquor 
or  the  vessels  containing  it,  unless  such  liquor  and  vessels 
are  legally  kept  by  the  owner  thereof,"  an  officer  cannot 
justify  entering  a  building  and  seizing  intoxicating  liquors 
and  vessels  containing  the  same,  which  were  illegally  kept 
by  the  owner  thereof,  unless  the  officer  had,  and  acted  under, 
a  warrant.  Each  part  and  clause  of  such  section  refers 
equally  to  the  various  provisions  which  precede  it,  and  which 
show  the  reason  and  occasion  for  the  indemnity  intended 
to  be  afforded,  the  extent  to  which  it  is  to  reach,  and  the 
limitation  to  which  it  is  restricted.  The  limitation  is  the 
same  in  both  cases;  namely,  protection  against  the  conse- 
quences of  all  tliose  acts,  and  of  those  only,  which,  whether 
done  under  or  without  a  warrant,  are  done  under  the  au- 
thority, permission  or  requirement  of  the  statutes.  In  such 
ease,  the  enumeration  of  the  particular  instances,  according 
to  the  well-settled  rule  of  construction,  necessarily  excludes 
all  others.  When  it  is  remembered,  that  immunity  from  all 
unreasonable  searches  and  seizures  both  of  the  person  and 
property  of  the  citizen  is  a  constitutional  right,  though  liable 
in  their  misuse  to  cause  the  most  mischievous  effects,  are 

V.  LeClair,  86  Me.  522;  30  Atl.  7;  then    warrant    thereafter    issuing 

State    V.    McCann,    59    Me.    383;  to   the   ofScer   thus   having   seized 

State  V.   Dunphy,  79   Me.   104;    8  them  need  not  contain  a  command 

Atl.  344.  to   seize  them.     State  v.  LeClair, 

If  the  liquors  be   destroyed  in  86  Me.  622;    30  Atl.  7. 

the  scuffle  to  seize  them,  then  the  The  fact  that  part  of  tthe  liquor 

officer  cannot  file  a  complaint,  al-  seized   was   not   intoxicating   does 

leging    that   they    are   unlawfully  not   avoid   the    proceedings   as   to 

kept    by    the    accused.      State    v.  the     remaining     part.     Common- 

Howley,  65  Me.  100.  wealth    v.     Intoxicating    Liquors, 

If  the  liquors  have  been  seized,  113  Mass.  13. 
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still  to  be  regarded  as  property,  the  indemnity  provided 
for  by  such  section,  cannot,  without  giving  undue  and  un- 
warrantable force  to  the  general  terms  in  which  it  is  ex- 
pressed, be  construed  as  extending  to  other  cases,  in  respect 
to  which  no  authority  has  been  conferred  or  permission 
given/*  Nor  can  an  officer  justify  the  arrest  of  a  person 
without  a  warrant  on  the  ground  that  he  was  illegally  trs^ns- 
porting  intoxicating  liquors,  without  showing  that  he  had 
reasonable  proof,  at  the  time  of  the  arrest,  that  such  person 
was  illegally  transporting  the  liquors.  Mere  probable  cause, 
on  the  part  of  the  officer,  to  believe  that  the  plaintiff  was 
transporting  the  liquors  in  question  with  an  intent  that 
the  same  should  be  sold  contrary  to  law,  especiallv  the 
technical  probable  cause  arising  from  a  conviction  before  a 
court  of  inferior  jurisdiction,  is  not  sufficient  ground  to 
justify  an  officer  in  arresting  the  plaintiff,  and  seizing  his 
liquors,  without  a  warrant.  The  authority  to  seize  liquor, 
and  arrest  persons  for  illegally  transporting  them  without 
a  warrant,  though  sometimes  necessary,  is  a  high  power; 
and,  being  in  derogation  of  common  law  right,  is  to  be 
exercised  only  where  it  is  clearly  authorized  by  a  statute 
or  rule  of  law  which  warrants  it.''* 

TsEeed    v.    Adams,    84    Mass.  77   Mass.    (11    Gray)    368;    Ken- 

(2  Allen)  413.  nedy    v.    Favor,    80    Mass.     (14 

79  Mason  v.  Lathrop,   73   Mass.  Gray)  200. 
(7   Gray)    354;    Kent  v.   Willey, 


CHAPTER  XIX. 

KEEPING  LIQUOR  FOR  UNLAWFUL  SALE— KEEPING 
PLACE  FOR  SALE  OF  LIQUOR. 

SECTION.  SECTION. 

646.  Keeping    liquor    for    unlaw-       654.     Keeping   place    for    sale    of 

ful  sale.  liquors,  continued. 

647.  Unlawfully    keeping    liquor       655.     Keeping  liquor  nuisance. 

for  sale,  continued.  6-56.     Saloon  at  common  law  as  a 

648.  Unlawfully    keeping    liquor  nuisance. 

for  sale,  continued.  657.     Nuisance  under  general  stat- 

649.  Unlawfully    keeping    liquor  ute  on  nuisance. 

for  sale,  continued.  658.     Keeping  "blind  tiger." 

650.  Wife   of   defendant   keeping       659.     Keeping  disorderly  house. 

liquors  for  sale.  660.     Carrying  on  the  liquor  busi- 

651.  Unlawful  sale  and  unlawful  ness. 

keeping  distinct  offenses.  661.     A  common  seller  of  liquors. 

652.  Keeping  liquors  at  place  of       662.     Exposing  liquor  for  sale. 

business.  663.     Keeping     tippling     house — 

653.  Keeping   place    for    sale   of  Definition. 
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ti 

Sec.  646.    Keeping  liquors  fw  unlawful  sale. 

At  oommon  law  the  possession  of  an  instrument  of  crime 
accompanied  by  an  intent  to  use  it  was  not  a  crime  without 
some  overt  act.^  But  there  are  many  ancient  and  modem 
statutes,  English  and  American,  which  make  the  bare  posses- 
sion of  such  an  instrument  a  crime  when  accompanied  with  a 
criminal  intent.  In  the  case  of  The  King  v.  Sutton,  as  re- 
ported in  Cases  Temp.  Hardwicke,  370,  it  was  admitted  in 
the  argument  for  the  prisoner  that  the  bare  possession  with 
the  intent  could  be  made  a  crime  by  positive  enactment.  And 
so  it  has  always  been  considered,  else  these  statutes  would  not 
have  been  so  long  and  so  often  enforced  and  no  question  made 

1 1  Bishop  Crim.  Law,  §  204 ;  Dougdale  v.  The  Queen,  1  El.  and 
Rex  V.  Heath,  Russ  and  R.  184;       B.  435. 
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about  it.  Aeeordingly,  it  has  been  held  that  a  statute  which 
makes  it  an  offense  to  own,  keep  or  possess  with  intent  to 
sell,  furnish  or  give  away  intoxicating  liquors  in-violation  of 
law  is  valid  notwithstanding  it  did  not  provide  that  an  overt 
act  should  accompany  the  intent.-  Under  such  a  statute  the 
guilty  intent  need  not  include  a  knowledge  by  an  offender  of 
the  intoxicating  quality  of  his  liquor ; '  he  is  bound  to  know 
its  kind  and  quality.*  Nor  is  it  necessary  to  conviction  in 
such  case  to  show  that  the  person  in  possession  of  such  liquors 
intends  to  make  the  unlawful  sale  himself.'  The  possession 
of  such  liquors  with  such  intent  will  be  unlawful  though  the 
liquors  are  not  exposed  to  persons  visiting  the  premises,*  and 
are  deposited  where  their  presence  cannot  be  known  to  the 
public.''  Where  there  is  a  keeping  with  the  intent  that  an 
unlawful  sale  shall  be  made  in  the  State  by  any  person,  or 
with  the  intent  to  aid  or  assist  in  such  unlawful  sale,  the 
law  is  violated ;  *  and  in  Maine  this  has  been  held  to  be  true, 
even  though  the  defendant  was  authorized  to  sell  such  liquors 
for  certain  purposes,  or  in  certain  places  or  districts,  as  where 
he  was  appointed  agent  for  such  sale  in  a  given  city  or  town.' 
It  was  also  held  that  the  fact  that  an  officer  proceeded  illegally 
in  making  search  for  and  seizure  of  liquors  kept  for  unlawful 
sale  was  no  def ehse  to  a  prosecution  for  keeping  them ;  ^°  nor 
is  the  fact  that  one  who  violates  such  a  statute  would  be  liable 
to  a  prosecution  under  a  statute  for  the  unlawful  selling  of 
such  liquor  when  the  sale  is  consummated  a  defense  to  such 
a  prosecution,^^  nor  an  ordinance  for  keeping  such  liquors  for 
sale.^-    For  this  reason  the  same  testimony  by  which  a  convie- 

2  State  V.  Wheeler,  62  Vt.  439;  son,  140  Mass.  303;  o  N.  E.  832; 
20  Atl.  601.  Commonwealth      v.     Welch,      140 

3  Commonwealth     v.     Goodman,  Mass.  372 ;  5  N.  E.  166 ;  Common- 
97  Mass.  117.  wealth    v.    Tay,    146    Mass.    146; 

*  Commonwealth  v.  Slavery,  145  15  N.  E.  503. 
Mass.  212;  13  N.  E.  611.  "Commonwealth  v.  Fraher,  126 

5  State  V.  Kaler,  56  Me.  88.  Mass.  56. 

6  Commonwealth  v.  MoCue,   121  «  State   v.   Kaler,   56   Me.   88. 
Mass.      3o8;     Commonwealth      v.           9, State  v.  Connelly,  63  Me.  212. 
Sprague,  128  Mass.  75;  Common-           lo  State  v.  McCann,  61  Me.  116. 
wealth  V.  Atkins,  136  Mass.  160;           "State  v.  Head,  3  R.  I.  135. 
Commonwealth  v.  Peto,  136  Mass.          >2  Griffin  v.  City  of  Atlanta,  78 
155;    Commonwealth    v.    Hender-  Ga.  679;  4  S.  E.  154. 
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tion  of  a  sale  is  obtained  against  a  defendant,  the  State  may 
introduce  upon  the  trial  of  the  same  individual,  charged  with 
keeping  for  sale."  But  in  Rhode  Island  it  has  been  held  that 
to  sustain  such  a  prosecution  the  State  must  not  only  show 
that  the  defendant  kept  such  liquors  with  the  intent  to  sell 
them. but  also  to  deliver  as  well  as  sell  them  within  the  State.^* 

Sec.  647.  Unlawfully  keeping  liquors  for  sale,  continued. 
In  some  States — perhaps  many — statutes  forbid  the  keeping 
of  intoxicating  liquor  with  the  intent  to  sell  it.  All  offenses 
of  this  kind  are,  of  course,  purely  statutory,^'  and  no  offense 
can  be  committed  unless  the  act  comes  within  the  terms  and 
meaning  of  the  statute.  Under  these  statutes  it  is  usually  held 
that  the  owner  or  keeper  of  the'  liquors  is  bound  to  know  that 
they  are  intoxicating,  and  he  cannot  set  up  his  ignorance  of 
their  intoxicating  qualities  as  a  shield  against  the  penalty  of 
the  statute.^"  Even  though  a  defendant  may  have  had 
the  right  to  keep  liquors  for  certain  purposes,  yet  if  he 
systematically  sells  them  for  other  purposes,  or  if  it  be  clearly 
shown  that  he  kept  them  intending  to  sell  them  for  other 
purposes,  he  violates  the  statute,  and  the  fact  that  he  had 
the  right  to  keep  them  for  specified  legal  purposes  cannot 
avail  him  in  his  defense."  It  is  the  possession  and  not  the 
sale  that  makes  the  offense,  and  so  long  as  the  owner  of  them 
keeps  them  with  the  intent  to  sell  them  for  an  unlawful  pur- 
pose or  to  sell  them  illegally  he  is  engaged  in  an  unlawful 


13  state  V.  Head,  3  R.  I.  135.  Commonwealth  v.  McDonough,   13 

14  State    V.    Murphy,    15    E.    1.  Allen  581. 

543;   10  Atl.  585  i=  Bishop  Stat.  Crimes,   §1054; 

One  statute  may  provide  that  it  State  v.  Mclntyre,  139  N.  C.  599; 

shall  be  illegal  to  keep  liquor  for  52  S.  E.  63;   Paulk  v.  Sycamore, 

unlawful   sale,    and    another   that  105   Ga.  501;    31  S.  E.  200;   Lit- 

the    same    liquor    may    be    seized  tie  v.  State,  123  Ga.  503;  51  S.  E. 

and    destroyed       Riggs    v.    State  601. 

(Xeb.),  121  N.  W.  588.  lo  Commonwealth    v.    Goodman, 

At  common  law  there  is  no  such  97  Mass.  117. 

a   criminal   offense    as   keeping   a  it  state  v.  Connelly,  63  Me.  212; 

place   for   illegal   sale'  of  liquors.  Commonwealth    v.    Boutwell,    162 

Mass.  230;  38  N.  E.  441. 
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act.^^  To  the  commission  of  the  offense  it  is  not  necessary 
that  the  owner  should  have  the  intent  to  sell  them  in  or  from 
the  building  where  they  are  kept,'"  and  even  though  it  is  the 
intent  to  export  the  liquors  from  the  State  a  statute  pro- 
hibiting their  keeping,  although  the  words  "within  the  State" 
be  not  used  in  the  statute,  is  violated.^"  If  the  statute  make 
it  unlawful  to  keep  liquors  with  intent  that  they  be  sold  by 
any  person,  or  to  aid  or  assist  any  person  in  their  sale,  then  a 
sale  by  the  owner  is  not  necessary  to  constitute  an  offense,  for 
if  sold  by  another,  or  the  owner  aids  or  assists  another  to 
make  a  sale  of  them  or  any  part  of  them,  he  violates  the 
statute.^'  A  sale  at  a  time  not  authorized  by  law  to  be  made 
will  justify  a  conviction  of  keeping  liquors  for  the  purposes 
of  an  illegal  sale.--  "Where  liquor  was  shipped  in  sugar  barrels 
to  a  druggist  marked  as  sugar,  having  on  the  barrels  the 
druggist's  initials,  which  were  planed  off  as  soon  as  received, 
and  he  was  found  in  a  room  drawing  whisky  from  a  cask  into 
colored  jars,  and  there  was  also  another  cask,  and  he  had  no 
prescriptions  for  the  sale  of  liquors,  and  men  were  seen  to  go 
in  and  come  out  of  his  store  on  a  particular  day,  one  of  the 
men's  hip  pocket  protruded  as  he  came  out,  it  was  held  that 
the  evidence  justified  a  finding  that  he  kept  the  liquor  for 
illegal  sales.^^  If  the  illegal  sale  was  out  of  hours  and  made 
by  the  servant  of  the  defendant,  it  is  a  question  for  the  jury 
whether  the  defendant  authorized  the  sale,  although  he  testi- 
fied that  he  had  given  positive  orders  not  to  sell  at  such  times, 
if  there  be  other  evidence  tending  to  contradict  him.^*    If  a 

IS  Griffin  v.  Atlanta,  78  Ga.  679 ;  Occasionally     statutes     provide 

4  S.  E.   154;   Manker  v.  Atlanta,  that    proof    of     possession     shall 

78  Ga.  '668;   2  S.  E.  559.  raise   the   presumption    that     the 

Instate  V.  Viers,  82  Iowa  397;  liquors   were   kept   for   an   illegal 

48  N.  W.  732.  sale.      Durfee    v.    State,    53    Neb. 

20  State   V.   Guinness,    16    E.   I.  214;  73  N.  W.  676. 

401;  16  Atl.  910.  23  Commonwealth  v.  Foster,  182 

21  State  V.  Kaler,  56  Me.  88.  Mass.  27«;  60  N.  E.  391;  State  v. 
22Kooney  v.   Augusta,    117  Ga.       Thoemke,    11    N.    D.    386;    92    N. 

■709;  45  'S.  E.  72;   Smith  v.  State,  W.  480. 

105  Ga.  724 ;   32  S.  E.   127 ;   Peo-  2*  Commonwealth    v.    Coughlin, 

pie  V.  Renner,  135  Mich.  629;   98  182    Mass.    558;    66    N.    E.    207; 

JSr.   W.   397;    100   N.  W.  403;    10  Commonwealth     v.     Foster,     182 

Detroit  L.  N.  907   (by  statute).  Mass.  276;  65  N.  E.  391. 
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boarding  house  keeper  keeps  liquor  to  disburse  among  his 
boarders  under  an  agreement  that  those  of  them  who  pay  the 
regular  price  should  have  it  to  drink  at  their  meals  if  they 
called  for  it,  it  is  liquor  "kept  for  sale."^'  Proof  of  one 
illegal  sale  is  sufficient  to  show  the  liquor  was  kept  for  illegal 
sales.^"  Where  a  statute  makes  proof  of  possession  presumptive 
evidence  of  a  keeping  for  an  illegal  purpose  the  defendant 
has  the  burden  to  show  it  was  not  kept  for  an  illegal  pur- 
pose.^' Where  no  such  a  statute  is  in  force  and  the  court 
charged  the  jury  the  prosecution  must  show  that  the  liquor 
was  kept  for  the  purpose  of  unlawful  sale,  the  court  need 
not  also  charge  them  that  the  prosecution  must  show  that  the 
defendant  did  not  keep  the  liquor  for  a  lawful  purpose.-'  The 
fact  that  the  liquor  is  owned  by  a  third  person  is  no  defense 
if  the  defendant  kept  it  for  an  unlawful  sale.^"    If  partners 


-  25  state    V.    Wenzel,    72    N.    H. 
396;   56  Atl.  818. 

26  Beese  v.  Newman,  120  Ga. 
19«;  47  S.  E.  660;  Erwin  v.  Car- 
tersville,  120  Ga.  150;  47  S.  E. 
612;  Pedigo  v.  Ciommonwealth 
(Ky.),  m  iS.  W.  1113;  70  S.  W. 
669;  24  Ky.  L.  Rep.  536;  State 
V.  White,  70  Vt.  225;  39  Atl. 
1085;  Ex  parte  Grieves,  29  N.  B. 
643;  People  v.  Robinson,  135 
Mich.  511;  98  N.  W.  12;  10  Det. 
L.  N.  857. 

27  Peterson  v.  State,  63  Neb. 
251;  88  N.  W.  549;  Common- 
wealth V.  Regan,  182  Mass.  22;  64 
N.  E.  407;  State  v.  Sheppard,  64 
Kan.  451;  67  Pac.  870;  State  v. 
Nickels,  65  S.  C.  169;  43  S.  E. 
621;  Peterson  v.  State,  64  Neb. 
875;  90  N.  W.  964;  State  v. 
Spiers,  103  Iowa  711;  73  N.  W. 
343;  Steinkuhler  v.  State,  77  Neb. 
331;  109  N.  W.  396;  State  v.  Bar- 
rett; 138  N.  C.  630;  50  S.  E.  506; 
King  V.  Nugent,  9  Can.  Cr.  Cas.  1 ; 
O'Neill  V.  State,  76  Neb.  135;  107 


N.  W.  119;  MoCracken  v.  Miller, 
(Iowa),  106  N.  W.  4;  Bohstedt  v. 
Tempel  (Iowa),  106  N.  W.  613; 
State  V.  Blackman,  134  N.  C.  683 ; 
47  S.  E.  16;  State  v.  Hale,  91 
Iowa  367;   59  N.   W.  2«1. 

A  statute  authorizing  druggists 
to  keep  all  medicines  authorized 
by  the  United  States  Dispensary 
as  of  recognized  medicinal  utility 
authorizes  the  keeping  of  intoxi- 
cating liquors.  Pollard  v.  Allen, 
96  Me.  465;  52  Atl.  924. 

2S  State  V.  Wade,  '63  Vt.  80 ;  22 
Atl.  12;  State  v.  O'Grady,  65  Vt. 
66;  25  Atl.  905  (defendant  fail- 
ing to  testify)  ;  Commonwealth  v. 
Maloney,  113  Mass.  211  (defend- 
ant failing  to  testify). 

29  State  V.  Stevens,  119  Iowa 
675;  94  N.  W.  241;  State  v.  Gru- 
ner,  25  R.  I.  129;  54  Atl.  1058; 
State  V.  McGuire,  64  N.  H.  529; 
15  Atl.  213;  Ex  parte  Grigg,  4 
Vict.  L.  R.  146;  State  v.  Suitor, 
78  Vt.  391;  63  AtL  182. 
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keep  liquor  for  illegal  sale  they  must  be  proceeded  against 
as  individuals.^"  An  ordinance  prohibiting  the  keeping  of 
liquors  for  sale  is  valid  although  a  statute  even  makes  it 
unlawful  to  keep  them  at  public  places  or  at  places  of  busi- 
ness.^^  Such  an  ordinance  is  not  void  on  the  ground  that  it 
punishes  a  mere  intention  disconnected  with  any  overt  act.^^ 
Where  the  defendant  owned  the  majority  of  stock  in  a  phar- 
macy company,  and  his  wife  and  his  sister  the  remainder, 
he  being  the  president  and  general  manager  and  being  the  sole 
person  in  charge  and  in  possession  of  the  liquor  owned  by  the 
company,  it  was  held  that  he  could  be  convicted  for  keeping 
the  liquor  for  illegal  sale.^^ 

Sec.  648.  Unlawfully  keeping  liquors  for  sale,  continued. 
Where  iiquors  were  found,  by  means  of  a  search  warrant, 
concealed  in  an  unusual  manner,  it  was  considered  there  was 
sufficient  evidence  to  sustain  a  conviction.'*  An  unusual 
amount  of  liquor  kept  at  a  dwelling  house  raises  the  pre- 
sumption that  it  was  kept  for  an  unlawful  sale,  where  a 
statute  raises  the  presumption  that  such  should  be  the  fact  by 
mere  proof  of  possession."'  Proof  of  an  actual  sale  is  not 
necessary  in  order  to  show  a  keeping  with  intent  to  sell.'* 
A  statute  forbidding  the  "manufacture,  sale,  barter  or  ex- 
change, receipt  or  acceptance  for  unlawful  use,  delivery, 
storing  or  keeping  in  possession"  intoxicating  liquors,  except 
as  provided  in  its  own  provisions,  only  makes  unlawful  the 
"receipt  or  acceptance"  of  such  liquors  and  not  the  keeping 

so  Ex  parte   Howard,  25  N.   B.  34  King  v.  McNutt,  11  Can.  Cr. 

191;   see  also  Overall  v.  Berzeau,  Cas.  26;    38  N.  S.   339;    State  v. 

37  Mich.  506.  Suitor,  78    \^t.  391;   63  Atl.   182. 

SI  Callaway  v.  Mims,  5  Ga.  App.  3»  Bohstedt   v.   Tempel    (Iowa), 

9;   62  S.  E.  654.     The  offense  un-  106  N.  W.  513. 

der  the  ordinance  was  said  to  be  so  State  v.  Suitor,  78  Vt.   391; 

materially  different  from  the  one  i63  Atl.  182;  People  v.  Bemus,  135 

under  the  statute.  Mich.  629;  9S  N.  W.  397;   100  N. 

szCallkway  v.  Mims,  supra.  W.   403;    10   Detroit   L.   N.    907; 

ssRiggs    V.    State     (Neb.),    121  State  v.  McGlynn,  34  N.  A.  422; 

N.  W.  588.  Commonwealth    v.    Maskiu,     165 

Mass.  142;  42  N.  E.  662. 
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of  them.^^  Evidence  showing  beer  in  bottles  in  the  room, 
bottles  of  beer  and  ice  in  a  refrigerator,  whisky  in  the 
room,  bottles  of  beer  in  the  hands  of  persons  who  had 
come  into  the  room,  show  a  sale  of  beer  and  a  keeping  of  it 
for  sale.^'  The  question  whether  the  liquor  kept  was  a  medi- 
cine jor  an  intoxicating  liquor  is  one  of  evidence  for  the  jury.^* 
Where  several  persons  clubbing  together  appoint  another  to 
purchase  liquor  in  bulk  for  them,  each  member  reimbursing 
him  monthly  for  the  cost  of  the  liquor  he  consumes,  and  the 
person  so  purchasing  for  the  club  acquires  the  right  of  prop- 
erty in  the  stock  of  liquors  and  keeps  possession  of  them,  he 
may  be  convicted  of  "keeping  liquors  for  sale,"  notwithstand- 
ing he  made  no  profit  on  the  transactions.*"  And  where  a 
defendant  testified  he  purchased  liquors  for  others  and  kept 
them  at  his  place  of  business,  it  was  considered  that  he 
showed  such  a  clear  intent  to  evade  the  law  that  his  con- 
viction was  proper.*^  If  a  sale  on  Sunday  be  made  by  the 
defendant's  servant,  upon  a  charge  of  keeping  liquor  for  an 
unlawful  sale,  the  burden,  irrespective  of  a  statute,  rests  upon 
the  defendant  to  show  that  the  sale  was  unauthorized  and  in 
violation  of  his  orders.*^    So  long  as  a  person  has  possession 

37  state  V.  Chastain,  49  S.  C.  Cas.  78;  Mohrman  v.  State,  105 
171;  27  S.  E.  2.  Ga.  709;  32  S.  E.  143. 

38  Commonwealth  v.  Ttate,  173  *i  Hartgraves  (Tex.  Cr.  App.), 
Mass.  121;  59  N.  E.  646   (a  drug-  ,  43  S.  W.  331. 

gist);    Commonwealth    v.    Regan,  f  2  Commonwealth    v.    Coughlin, 

182  Mass.  22;  64  N.  E.  407;  Com-  182  Mass.  558;  66  N.  E.  207. 

monwealth   v.   Lufkin,    167   Mass.  Where   a   statute   prohibits  the 

553;    46    N.    E.     109;     State     v.  "handling"  of   liquors,   an  indict- 

Wright,   68    N.    H.   351;    44   Atl.  ment  charging  a  'hauling"  is  fa- 

519;    State  v.   Harrington,  69  N.  tally  defective.     State  v.  Adams, 

H.    670;    45    Atl.    404;    State   v.  49  S.  C.  518;   27  S.  E.  523.     See 

York,  74  N.  H.  125 ;  65  Atl.  685 ;  also  State  v.  Neild,  4  Kan.  App. 

State  V.  La  Rose,  71  N.  H.  436;  626;  45  Pac.  623. 

52  Atl.  943    (a  druggist)  ;   Peter-  A  statute  forbidding  the  "stor- 

son  V.  State,  64  Neb.  87'5;   90  S.  ing"    or    "keeping"    of    liquor    in- 

W.  964.  volves  the  idea  of  habit  or  con- 

39  State  V.  Costa,  78  Vt.  198 ;  tinuity,  but  it  is  not  essential 
62  Atl.  38;  State  v.  Krinski,  78  that  they  be  kept  in  possession  for 
Vt.  162;  62  Atl.  37.  an   unlawful   purpose,   unless   the 

*oKing  V.  Cavischi,  8  Can.  Cr.       statute  specifies  they  must  be  so 
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of  liquors  intending  to  sell  them  unlawfully  he  violates  the 
statute.''^  If  the  defendant  sold  the  liquors  as  a  pharmacist, 
but  he  was  not  licensed  to  sell  liquors  as  a  pharmacist,  though 
his  clerk  who  made  the  sale  was,  yet  the  offense  of  keeping 
the  liquor  for  unlawful  sale  is  committed  the  same  as  if  such 
clerk  was  not  licensed,  for  the  clerk  made  the  sale  as 
the  agent  and  on  behalf  of  the  defendant.**  Unless  the 
statute  makes  it  a  necessary  part  of  the  crime  that  the  sale 
must  take  place  from  a  building  where  the  liquor  is  kept, 
it  is  not  necessary  that  it  be  kept  in  a  building  nor  sold  from 
one,  any  keeping  and  illegal  sale  being  sufficient  to  constitute  a 
violation  of  the  statute.*'  Nor  is  it  necessary  that  the  accused 
should  have  intended  to  make  the  sale  in  person,  it  being  suffi- 
cient that  they  be  kept  with  the  intent  that  they  be  unlawfully 
sold  or  with  intent  to  assist  in  an  unlawful  sale  of  them,  where 
the  statute  forbids  a  keeping  with  intent  that  they  shall  be  so 
sold  by  any  person  or  to  aid  or  assist  any  person  to  make  a 
sale  of  them.*^  If  liquor  be  forcibly  and  unlawfully  seized 
and  taken  away  from  the  owner  by  an  officer  without  justifica- 
tion or  authority,  such  owner  cannot  be  convicted  of  keeping 
them  unlawfully  for  sale  while  they  are  in  the  possession  of 
such  officer.*'  Peddling  liquor  from  place  to  place  in  a  wagon 
is  a  violation  of  the  statute.**  On  a  charge  of  keeping  for 
illegal  sale  it  is  not  error  to  refuse  to  charge  the  jury  that 

kept,  to  incur  a  penalty  for  stor-  *' State  v.  Viers,  82  Iowa  297; 

ing  or  keeping  them  in  violation  4S  N.  W.  732;   Commonwealth  v. 

of    the    prohibition.       Easley     v.  McConnell,   11   Gray,   204. 

Pegg,  63  S.  C.  98;   41   S.   E.   18.  is  State    v.   Koler,    56    Me.   88; 

Under    a    statute    making    the  State  v.  Connelly,  63  Me.  212.    A 

"keeper"    of    intoxicating   liquors  sale  under  such  a  statute  by  any 

li'able  to   a  penalty,   a  person  in  one  having  authority  to  sell  the 

possession   of   liquor   violates   the  liquor,  and  who  is  keeping  them 

statute.     Ford  v.   State,   79  Neb.  is  an  offense. 

309;    112  N.   W.  606.  "7  state  v.   Riley,   »6   Me.    144; 

43  Menken    v.    Atlanta,    78    6a.  29  Atl.  920. 

668;  2  S.  E.  559;  Griffin  v.  State,  ^s  Commonwealth  v.  McConnell, 

78  Ga.  679;   4  S.  E.  154.  11    Gray   204.      And   this   Is   also 

11  State    v.     iVorton,    67     Iowa  true,  although  the  offense  of  ille- 

641;   25  N.  W.  842.  gal  transportation  was  also  com- 
mitted. 
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"there  must  be  the  overt  act  of  offering  for  sale,  while  intent 
may  exist  in  a  man's  mind,  and  no  act  be  done  in  pursuance 
of  such  intent. "  **  Of  course,  exposure  of  the  liquors  to  those 
visiting  the  building  is  not  essential  to  a  violation  of  the 
statute,  for  a  secret  keeping  with  intent  to  sell  is  as  much  an 
offense  against  it  as  a  public  keeping.  Indeed,  in  most  of 
these  instances  of  a  violation  of  the  statutes  there  is  a  secret 
keeping.*"  And  keeping  liquor  in  one's  pocket  with  intent  to 
sell  it  is  a  violation  of  a  statute  making  it  an  offense  to  keep 
it  for  unlawful  sale.'''  If  a  statute  provides  that  proof  of 
possession  of  liquor  shall  be  evidence  of  a  keeping  with  intent 
to  unlawfully  sell  it  there  can  be  no  conviction  '^  unless  the 
facts  surrounding  show  that  it  was  kept  for  that  purpose.'* 
Under  a  statute  forbidding  the  mere  carrying  of  liquor  to  a 
church  where  divine  worship  is  being  held,  taking  it  there  in 
a  buggy  and  keeping  it  one  or  two  hundred  yards  distant  from 
the  church  is  a  violation  of  the  statute,  even  though  the 
accused  was  taking  it  home  as  medicine  for  his  f amily.°* 

Sec.  649.    Unlawfully  keeping  liquors  for  sale,  continued. 

Where  a  statute  makes  the  finding  of  liquor  in  possession 

of  thfe  defendant,  under  certain  circumstances,  presumptive 

evidence  of  keeping  it  with  intent  to  unlawfully  sell  it,  it  is 

<9  Commonwealth  v.  MoCue,  121  Statutes  usually  permit  drug- 
Mass.  358.  gist     and     pharmacist     to     keep 

50  Commonwealth  v.  Faher,  126  liquors  for  medicinal  purposes. 
Mass.  56;  Commonwealth  v.  Hen-  Commonwealth  v.  Ramsdell,  130 
derson,  140  Miass.  303;  5  N.  E.  Mass.  68;  but  they  can  only  keep 
832.  them  for  the  purposes  allowed  by 

51  Commonwealth  v.  Ryan,  160  the  statute.  State  v.  Cloyd,  34 
Mass.  172;  36  N.  E.  673;  State  Neb.  600;  i52  N.  W.  579;  State  v. 
V.  Grames,   68  Me.  618.  Shank,   74   Iowa   649;    38    X.   W. 

A  statute  providing  that  a  fine  523. 

shall     be     imposed     if,     "in     the  ^^  Commonwealth  v.  Caney,   158 

opinion  of  the"  court,  the  liquor  Mass.  210;   33  N.  E.  340. 

was  kept  for  sale  means  that  the  53  Commonwealth  v.  Keenan,  148 

"opinion"'    must     be     a     properly  Mass.  470;  20  N.  E.  101. 

formed     "judicial     opinion,"     one  54  Briee  v.  State  (Ga.),  34  S.  E. 

based    on    the    evidence.      Lincoln  202. 
V.  Smith,  27   Vt.  328. 
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error  in  the  court  to  tell  the  jury  that  such  evidence  is  con- 
clusive proof  of  guilt,  because  it  takes  away  from  the  jury  a 
consideration  of  the  intent  with  which  it  was  kept.""*  If  there 
be  a  reasonable  doubt  as  to  whether  the  liquor  kept  was  such 
as  the  statute  prohibits  the  keeping,  then  the  accused  must  be 
acquitted.""  Where  a  statute  makes  the  proof  of  the  keeping 
presumptive  evidence  of  a  keeping  with  intent  to  sell  °'  the 
finding  of  liquor  in  a  place,  not  a  residence,  raises  the  pre- 
sumption that  the  person  in  possession  of  the  place  was  keep- 
ing it  with  the  intent  to  sell  it.°*  Keeping  it  on  a  single 
occasion  has  been  held  sufficient  to  constitute  a  violation  of 
the  statute."'  Evidence  that  the  officer  searching  for  liquors 
found  them  in  defendant's  kitchen  closet  in  the  rear  of  his 
grocery,  covered  with  boards  and  dirt,  with  glasses  for  retail- 
ing them,  is  sufficient  to  warrant  a  conviction  on  a  charge  of 
keeping  them  for  sale.""  Under  a  charge  of  unlawfully  ex- 
posing and  keeping  for  sale,  it  is  sufficient  to  sustain  a  con- 
viction if  the  evidence  shows  an  unlawful  keeping  with  intent 
to  sell.*'  There  may  be  a  conviction  for  unlawfully  keeping 
with  intent  to  sell  though  no  liquor  be  found  on  the  premises, 
if  the  evidence  is  sufficient  from  which  to  draw  the  conclusion 

»5  state     V.      Cunningham,     25  CommoBwealth  v.  Shaw,  116  Mass. 

Conn.   195.  8;    Commonwealth    v.    Shea,     160 

56  Hollingsworth,  79  Ga.  503;  6  Mass.  6;   35  N.  E.  83,  and  what 

S.   E.   37;   State  v.   Dobbins,   149  is  not,   Commonwealth  v.  Certain 

K.  C.  465;   62   S.  E.  6.45.  Intoxicating    Liquors,    116    Mass. 

See    Langel    ■v.    Bushnell,     197  21. 
IlL  20 ;   63  N.  E.   1086,  affirming  «o  Commonwealth    v.    Gallagher, 

91  111.  App.  618.  124  Mass.   29;    Commonwealth  v. 

B7  State     V.     Munzenmeier,     24  Levy,    126    Mass.    240 ;    Common- 
Iowa  67.  wealth    v.    McKenna,    158    Mass. 

58  State  V.  Arie,  95   Iowa  375;  207;     33    N.    E.     389;     Common- 
34  N.  W.  268.  wealth  v.  Canny,   158  Mass.  210; 

59  Commonwealth  v.  Cleary,  105  33  N.  E.  340. 

Mass.     384 ;      Commonwealth     v.  «i  Commpnwea.lth  v.  Atkins,  136 

Jloar,    121    Mass.    375;    Common-  Mass.  160;  Commonwealth  v.  Tay, 

wealth  V.  Hayes,   114  Mass,  382;  146    Mass.    146;    15    N.    E.    503; 

Coggins    V.    Griffin,    5    Ga.    App.  Commonwealth      v.      Welch,      140 

,1 ;    62  S.  E.  659.  .Mass.  372 ;  5  N.  E.  166 ;  Common- 

What   is   sufficient    evidence   to  wealth   v.   Henderson,    140   Mass. 

carry    the   case   to   the   jury,   see  303;  3  N.  E.  832. 
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that  sales  had  been  made  on  the  premises,  coupled  with  the 
fact  that  the  accused  had  previously — a  month  before — ^laid 
in  a  stock  of  liquors.**  And  a  statute  providing  that  one 
charged  with  keeping  liquors  for  unlawful  sales,  when  it  is 
found  in  his  possession,  shall  not  be  entitled  to  the  presump- 
tion of  innocence,  deprives  him  of  such  a  presumption  as 
usually  surrounds  a  defendant  in  a  criminal  prosecution.'* 
The  keeping  of  li(Jaors  for  illegal  sale  may  be  inferred  from 
evidence  showing  a  single  illegal  sale ;  **  but  the  presence  of 
liquor  in  a  drug  store  is  not  necessarily  an  indication  of  an 
intent  to  make  an  illegal  sale  of  it.®° 

Sec.  650.    Wife  of  defendajit  keeping  liquors  for  sale. 

If  a  wife  of  the  defendant  owned  the  residence  wherein  she 
keeps  liquors  for  sale,  to  her  husband's  knowledge,  he  may  be 
convicted  of  keeping  liquors  for  illegal'  sale."*  But  he  must 
have  knowledge  of  the  fact  and  of  her  intent,  and  if  he  has 
such  knowledge  he  must  use  reasonable  means  to  prevent  her 
carrying  out  such  intent.  He  is  liable  for  her  act,  under  the 
conditions  just  stated,  although  she  is  doing  business  on  her 
own  account  and  has  a  United  States  license  as  a  retail  liquor 
dealer.*'    Where  the  wife  of  defendant  made  the  sales  in  his 

«2  Commonwealth   v.   Mead,   140  ss  state  v.  Rozum,  8  N.  D.  548; 

Mass.    300;    3    N.    E.    39;    Com-  60  N.  W.  477;  State  v.  Ekanger, 

monwealth  v.  Martin,   162    Mass.  8  N.  D.  5o9;  80  N.  W.  482. 

402;    38    N.     E.     708;     Common-  6' Commonwealth  v.  Barry,   115 

wealth  v.  Lynch,  164  Mass.  541;  Mass.  146. 

42  N.   E.   95.  In  this  case  the  bill  of  excep- 

63  Yeoman  V.  State,  81  Neb.  244;  tions    showed    that     the     liquors 

115  N.  W.  784;  81  Neb.  232;   117  were  kept  by  the  wife,   who   did 

N.  W.  997.                             ^  business  on  her  own  account  and 

«4Coggins  V.  Criffin,  5  Ga.  App.  had    taken   out    a    United    States 

1;  62  S.  ^.  659.  license  as   a   retail  liquor   dealer, 

86  Kellogg  V.  German  American  and  that  the  accused  lived  in  the 

Ins.  Co.,   133  Mo.  App.  391;    113  house  with  her.     It  did  not  state 

8.  W.  663.  that  the  wife  kept  the  liquors  in 

As  to  failure  of  accused  to  pro-  a   tenement  apart   from   her   hus- 

duce  person  he  claimed  owned  the  band's  house.    It  was  ruled  that  it 

liquor,  and  for  whom  he  said  he  would  be  assumed  she  kfept  them 

acted    as   agent,    see   Williams   v.  in  his  house. 
State,  4  Ga.  App.  853;   62  S.  E. 
671. 
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house,  as  he  said,  while  he  was  out  of  the  State  and  without 
his  knowledge  or  assent,  it  was  held  proper  to  leave  to  the 
jury  the  question  whether  she  was  acting  as  his  agent,  and 
that  they  might  disbelieve  his  testimony."'  Where  the  de- 
fendant was  charged  with  keeping  a  tenement  as  a  house  of 
ill  fame,  for  gambling  and  for  the  illegal  keeping  and  sale 
of  liquors,  it  was  shown  that  the  premises  were  owned  by  his 
wife,  that  he  lived  with  her  and  was  present  and  knew  of  the 
illegal  sales  and  acts.  He  offered  to  show  that  ' '  from  time  to 
time  he  had  ordered,  directed,  persuaded  and  used  all  reason- 
able and  practical  means  in  his  power  to  prevent  his  wife  from 
doing  any  of  the  acts  charged,  and  that  his  wife  told  him 
the  property  was  hers  and  she  would  do  as  she  pleased."  All 
evidence  on  this  point  relating  to  any  time  prior  to  the  first 
date  named  in  the  indictment  was  excluded  by  the  court,  and 
it  was  held  that  this  was  error.'" 

Sec.  651.    Unlawful   sale   and   unlawful   keeping,    distinct 
offenses. 

An  unlawful  sale  of  intoxicating  liquors  whether  without 
a  license,  to  a  minor,  or  on  Sunday,  and  an  unlawful  keep- 
ing of  the  same  liquor,  are  distinct  and  separate  offenses,  and 
a  conviction  or  acquittal  of  one  is  not  a  bar  or  defense  to  a 
prosecution  for  the  commission  of  the  other.'"  Of  course,  it 
is  no  objection  to  the  admission  of  evidence  upon  a  charge 
of  an  illegal  sale  that  it  had  been  admitted  at  a  previous  trial 
on  a  charge  of  illegally  keeping  liquor  for  sale.'^  A  con- 
viction of  having  and  controlling  a  building  in  which  the 
defendant  kept  liquor  with  intent  to  sell  it  is  no  bar  to  a 
prosecution  for  keeping  the  same  liquor  with  intent  to  sell  it, 
for  the  first  offense  is  the  keeping  of  the  building  with  liquor 
therein  intending  to  sell  such  liquor ;  the  other  is  merely  keep- 

«8 'Commonwealth     v.     Hyland,  135;    State    v.   Henderson,    52   S. 

155  Mass.  7;  28  N.  E.  1055.  C.   470;    30  S.   E.   477;    State   v. 

Of)  Commonwealth    v.    Hill,    145  Suitor,  78  Vt.  391;   63  Atl.  182; 

Mass.  305;   14  N.  E.  124.  Oshe  v.  State,  37  Ohio  St.  394. 

70  Griffin  v.  Atlanta,  78  Ga.  679 ;  ^i  state  v.  Head,  3  R.  I.  135. 
4  S.  E.  154;  State  v.  Head,  3  R.  1. 
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ing  the  liquor  with  intent  to  sell  iV  Each  act  of  keeping  is 
a  separate  offenseJ"  It  is  one  offense  to  keep  liquors  with 
intent  to  illegally  sell  them  and  quite  another  to  maintain 
them  as  a  nuisance  under  a  statute  making  the  keeping  of 
them  the  maintenance  of  a  common  nuisance.'* 


Sec.  652.    Keying  liquors  at  pla«e  of  business. 

A  statute  of  Georgia ''  prohibits  the  keeping  of  intoxicating 
liquors  of  the  owners  thereof  "at  their  place  of  business." 
The  phrase  "place  of  business"  is  construed  by  the  courts  to 
mean  the  place  devoted  by  the  proprietor  to  the  carrying  on 
of  some  form  of  trade  or  commerce.'*  It  includes  the  imme- 
diate room  or  place  in  which  the  business  is  conducted,  as 
well  as  any  nearby  room  or  place  used  by  the  proprietor  in 
connection  with  such,  business,  or  even  in  such  a  relation 
thereto  as  to  indicate  that  it  is  a  convenient  place  which  he 
would  probably  use  for  keeping  of  such  liquors  as  might  be 
desired  by  him  to  furnish  others  for  the  purpose  of  inducing 
trade  or  for  unlawful  sale.''  If  the  premises  are  occupied 
both  as  a  place  of  business  and  for  residential  purposes  or 
other  private  use,  then  during  any  business  hours  when  the 
place  is  open  for  business  he  cannot  lawfully  keep  liquors 
there ;  but  during  the  hours  when  the  premises  are  closed  and 
they  are  devoted  only  to  private  use,  he  may  keep  liquors  but 
must  remove  them  before  reopening  the  premises  for  busi- 
ness."   "Where  the  accused  kept  a  restaurant  from  which  a 


T2  state  V.  Harris,  64  Iowa  287 
20  N.  W.  439. 

"Hans  V.  State,  50  Xeb.  150 
69  K.  W.  838. 

"State   V.  Wold,   96   Me.   401 


legally  or  of  keeping  it  at  a  pub- 
lic place   or   at   a   place   of   busi- 
ness.    Callaway  v.   Mims,    5   Ga. 
App.  9;  62  S.  E.  654. 
'5  Acts -1907,  p.  81,  §  1. 


52  Atl.  909.  76  Jenkins  v.  State,  4  Ga.  App. 

Although  sales  of  liquors  in  the  869;  62  S.  E.  574. 

State    are    forbidden,    yet    a    law  ''''  Jenkins      v.      State,      supra; 

forbidding  the  keeping  of  a  "blind  Bashinski    v.    State,    5    Ga.    App. 

tiger"  is  valid,  there  being  a  sub-  3 ;  62  S.  E.  677. 

stantial    distinction    between    the  ^s  Land    v.    State,    5    Ga.    App. 

keeping  of  such   a  place  and  the  98 ;  62  S.  E.  665.  ' 
crime  either  of  selling  liquors  il- 
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door  led  into  a  closed  hall,  and  opening  into  this  hall  was 
a  door  leading  into  other  rooms,  with  a  storage  room  down- 
stairs from  the  hall  and  another  upstairs,  and  in  both  the 
downstairs  and  upstairs  rooms  were  found  whisky,  and  in 
the  storage  room  several  unopened  eases  of  different  kinds  of 
liquor,  it  was  held  that  the  accused  had  kept  liquors  "at  his 
place  of  business"  within  the  prohibition  of  the  statute.'* 
In  this  same  case  it  was  ruled  that  if  a  person  should  make 
a  common  practice  of  selling  liquor  at  a  fixed  place,  that  place 
would  become  his  place  of  business.  However,  a  single  sale, 
or  even  occasional  sales,  would  not  of  itself  convert  the  place 
into  the  seller's  "place  of  business." 

Sec.  653.    Keeping  place  for  sale  of  liquors. 

Statutes  are  in  force  in  a  number  of  States  which  forbid 
the  keeping  of  a  "public  bar,"  or  "a  place  for  the  unlawful 
sale  of  liquors,"  or  "a  place  of  public  resort"  "for  illegal 
sales  and  drinking,"  or  "a  place  for  the  sale  of  intoxicating 
liquors."  In  all  such"  instances  it  is  the  keeping  of  the  place 
or  public  bar  for  an,  illegal  purpose  (or,  in  the  last  instance, 
for  the  sale  of  liquors)  that  constitutes  the  offense  and  not  an 
actual  illegal  (or  even  other)  sale.  Therefore,  to  commit  the 
offense  a  sale  is  not  necessary  and  one  need  not  be  proven; 
but  proof  of  an  illegal  sale  or  sales  is  admissible  to  show  for 
what  purpose  the  place  was  kept.'"  Under  these  statutes  a 
mere  sale  of  liquor  is  not  prohibited ;  it  is  the  keeping  of  the 
place  for  their  sale  that  is  the  offense.'*  In  Connecticut  the 
statute  forbade  the  keeping  of  a  place  without  a  license  "in 
which  it  is  reported  that  intoxicating  liquors  are  sold, ' '  and  it 
was  held  proper  to  charge  the  jury  that  the  reputation  of  sales 
must  be  an  "honest  one,  founded  on  the  true  and  honest 

'^Bashinski  v.  State,  5  Ga.  App.  si  Eamsey  v.  State,  11  Ark.  35; 

3;  62  S.  E.  577.  State  v.  Sowers,   111  N.  C.  686; 

80  State  V.  Viers,  82  Iowa  397;  16  S.  E.  315;  State  v.  Fraser,  1  N. 

48  N.  W.   732;   State  v.   Mullen-  D.   425;    4fl   N.   W.   343;    Oshe  v. 

hoff,  74  Iowa  271;  37  N.  W.  329;  State,   37  Ohio  St.  494;    State   v. 

Commonwealth    v.    Powderly,   148  Schoenthaler,    63    Kan.    148;    65 

.  457;  19  N.  E.  781.  Pac.  235. 
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opinion  of  the  neighborhood. ' '  *^  This  reputation,  it  was  held, 
must  be  based  upon  the  fact  that  liquors  were  actually  kept 
and  not  from  any  other  source ; "'  but  it  was  not  necessary 
that  it  be  reputed  they  were  kept  for  sale  without  a  license, 
a  mere  reputation  that  they  were  kept  for  sale  being  suffi- 
cient.'* Where  a  statute  forbade  the  keeping  of  a  place  in 
which  liquors  wer§  sold  "to  the  annoyance  or  injury  of  any 
part  of  the  citizens  of  this  State,"  it  was  held  that  the  word 
"citizens"  included  " residents. " '°  It  is  no  excuse  that  the 
defendant  believed  he  had  the  right  to  sell  the  liquor,  however 
much  in  good  faith  he  acted.'®  In  a  ease  of  a  druggist  who 
may  keep  such  liquors  as  is  necessary  to  carrying  on  his  busi- 
ness for  the  present  and  for  a  reasonable  time  in  the  future, 
it  is  a  question  for  the  jury  whether  he  kept  an  unreasonable 
amount  and  thereby  violated  the  statute ;  *'  but  if  the  statute 
permits  him  to  sell  for  the  "necessities  of  medicine,"  and  he 
sells  for  other  purposes,  he  is  guilty  of  the  offense  of  keeping 
a  place  for  illegal  sales.*'  To  constitute  the  offense  of  keeping 
a  building  for  unlawful  sales  it  is  not  necessary  that  the 
liquors  be  kept  in  the  place.'*  And  where  liquor  could  be 
sold  to  slaves  with  the  permission  of  their  owner,  the  keeping 
a  house  wherein  liquor  was  sold,  them  with  such  permission, 
was  held  to  be  an  offense.'"  Even  though  the  keeping  of  the 
building  for  sales  is  not  the  main  purpose  of  keeping  it,  yet 
the  offense  is  as  complete  as  if  the  entire  building  had  been 
kept  for  that  purpose.*^  Upon  a  charge  of  keeping  a  "public 
bar,"  it  was  held  that  a  person  licensed  as  a  common  victualer, 

82  state  V.    Morgan,    40    Conn.       38   N.   W.   523;    State   v.    Shank, 
44.  79  Iowa,  47;  44  N.  W.  241. 

83  State  V.    Morgan,    40    Conn.           ss  state  v.  Saltz,  77  Iowa,  193; 
44.  39  N.  W.   167;    State  v.  Webber, 

8-1  State    V.    Buckley,    40    'Conn.  76  Iowa,   686;   39  N.  W.  286. 

246.  89  state  v.  Viers,  82  Iowa,  397 ; 

85  Skinner    v.    State,    120    Ind.  48  N.  W.  732. 

127;   22  N.  E.  115.  so  Wilson  ■v.  Commonwealth,   12 

80  State  V.  Mullenhoff,  74  Iowa  B.    Mon.    2;    Smith    v.    Common- 

271;    37    N.    W.    329.      See    also  wealth,  6  B.  Mon.  21. 

State  V.  Frederickson,  101  Me.  37;  oi  Commonwealth  v.  Burke,  114 

63  Atl.  535.  Mass.      261 ;      Commonwealth     v. 

87  State  V.  Shank,  74  Iowa,  649 ;  Fraher,  126  Mass.  56. 
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and  to  sell  liquors  to  be  drunk  in  the  premises,  might  be  con- 
victed if  he  sold  and  delivered  liquors  to  all  who  called  for 
them,  regardless  of  the  fact  that  he  furnished  them  no  food, 
over  a  bar  or  counter,  and  regardless  of  the  fact  that  there 
was  no  display  of  liquors  and  the  counter  was  used  as  a  lunch 
counter.*^  A  person  charged  with  keeping  a  place  for  the 
sale  of  intoxicating  liquor  cannot  escape  under  a  fictitious  or 
pretended  lease  of  the  premises  to  another  where  he  prac- 
tically controls  or  even  where  he  participates  in  the  manage- 
ment of  the  place."^  If  a  druggist  may  sell  liquor  for  certain 
purposes,  then  proof  of  a  single  sale  will  not  justify  his  con- 
viction, for  the  proof  must  be  of  an  unlawful  sale.'*  Proof 
of  mere  sales  are  not  sufficient  under  a  statute  making  it 
unlawful  to  erect  any  stand  or  place  of  business  for  the  pur- 
pose of  offering  for  sale  or  selling  intoxicating  liquors  within 
a  prescribed  distance  of  any  church.  It  must  be  proven  that 
a  stand  or  place  of  business  was  erected  for  that  purpose,  and 
without  that  proof  any  number  of  sales  will  not  sustain  a 
conviction.  In  fact,  under  such  a  statute  the  act  prescribed  is 
not  a  sale  of  liquor  but  the  erection  of  the  stand  or  place  of 
business  for  their  sale."^  Under  a  charge  of  keeping  a  "room" 
for  the  illegal  sale  of  liquor  it  may  be  shown  that  the  accused 
kept  a  cellar  or  grocery  for  that  purpose.  This  is  upon  the 
theory  that  the  primary  object  of  the  statute  is  to  prohibit 
the  keeping  of  a  resort  to  which  the  public  can  go  for  the 
purchase  of  intoxicating  liquors  as  beverages.'"  An  ordi- 
nance prohibiting  the  keeping  of  a  place  for  the  sale  of  liquor 
is  violated,  it  has  been  held,  by  the  making  in  such  a  place 
of  a  single  sale.''  Where  a  statute  prevents  the  keeping  of  a 
tippling  house  or  a  resort  for  tippling  and  intemperance,  some- 
thing more  than  proof  of  keeping  a  place  for  the  sale  of 

82  Commonwealth  v.  Rogers,  135  Fraser,   1   N.   D.   425 ;    48   N.   W. 

Mass.  536.  343. 

93  Commonwealth  v.  Locke,   148  so  O'Keefe  v.  State,  24  Ohio  St. 

Mass.  125;    19  N.  E.  24.  175. 

9*  MajTiard  v.  Eaton,  108  Mich.  97  Belle    Center    v.    Welsh;    11 

201;  65  N.  W.  T60.  Ohio  Dec.  41;   24  Wkly.  L.  Bull. 

95  State   V.    Sowers,    111    N.   C.  176. 
685;     16    S.    E.     315;     State    v. 
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intoxicating  liquors  seems  to  be  required.  Thus,  it  has  been 
held  that  on. the  trial  of  a  charge  for  keeping  such  a  place  it 
must  be  shown  that  many  people  resorted  to  the  place  and 
purchased  or  secured  intoxicating  liquors,  and  that  each  or 
many  of  them  drank  until  he  or  they  felt  the  effects  of  the 
liquor  consumed.®'  But  under  a  statute  prohibiting  the  keep- 
ing of  a  "public  resort"  proof  of  the  habit  of  several  persons 
gathering  daily  in  an  alley  or  street  adjoining  the  defendant's 
brewery  for  the  purpose  of  drinking  beer  made  in  the  brewery, 
shows  a  violation  of  its  provisions.*®  Whether  or  not  a  place 
is  one  of  "public  resort"  is  not  necessarily  determined  by 
the  number  of  persons  resorting  to  it.  Thus,  a  "dwelling 
house"  may  be  such  a  place  if  it  be  frequented  by  the  public 
with  the  freedom  that  persons  exercise  in  going  to  saloons  for 
drinks.^  Upon  proof  of  one  or  two  illegal  sales  the  court 
cannot  instruct  the  jury  that  the  evidence  is  sufficient  to  show 
that  the  place  was  kept  for  the  illegal  sales  of  liquors,  for 
that  question  is  one  for  the  jury ;  -  but  a  statute  may  make 
proof  of  a  single  sale  evidence  of  the  fact  that  the  place  was 
so  kept,  in  which  event,  the  court  may  so  charge  the  jury.' 

98  Irwin  V.  Martinsville,  9  Ohio  3  state  v.  lUsley,  81   Iowa,  49; 

Dec.   31;    10   Wkly.   L.   Bull.   Tfi;  4-8  N.  W.  977. 

Cable    V.    State,    8    Blackf.    531;  Under  such  a  statute  an  instruc- 

Dunaway  v.  State,  9   Yerg.   350;  tion    that    "the    finding    of    such 

Moore    v.     State,    9    Yerg.    353 ;  liquors,  except  in  the  possession  of 

Hinton  v.  Commonwealth,  7  Dana,  one  legally  authorized  to  sell  t"..e 

216;  Commonwealth  v.  Gfaves,  16  same,  or  except  in  a  private  dwell- 

Ky.  L.  Rep.  (abstract)  272;  Love-  ing    house    which    does    not    in- 

joy  V.  Commonwealth,  13  Ky.  L.  elude,  or  is  not  used  in  connection 

Eep.     (abstract)     976;     Allen    v.  with,     a,     tavern,     public     eating 

Commonwealth,    10    Ky.    L.    Rep.  house,     restaurant,     grocery,     or 

(abstract)    272;    Bagby   v.   Com-  other  place  of  public  resort,  shall 

monwealth,   4   Ky.   L.   Rep.    (ab-  be  presumptive  evidence  that  such 

Btraot)  537.  liquors  were  kept  for  illegal  sale, 

9»Bandalow   v.    People,    90    111.  and  proof  of  actual  sale  shall  be 

218.  presumptive    evidence    of    illegal 

1  State  V.  Spaulding,  61  Vt.  sale,"  is  correct  where  the  proof 
505;   17  Atl.  844.  shows  that  the  defendant  kept   a 

2  State  V.  Stanley,  84  Me.  555 ;  bakery  and  eating  house,  and  that 
24  Atl.  983;  Commonwealth  v.  liquors,  of  several  barrels  in 
McNeflf,  145  Mass.  406;  14-  N.  E.  amount,  were  found  at  his  resi- 
616.  dence. 
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To  instruct  the  jury  that  if  the  defendant  was  interested  in 
the  profits  of  the  business,  or  was  a  partner  therein,  he  is 
liable,  is  not  error  upon  a  charge  of  keeping  a  tenement  for  the 
illegal  sale  of  liquors,  the  instruction  meaning  that  the  accused 
must  be  interested  in  the  profits  as  a  proprietor  of  the  place.* 

Sec.  654.    Keeping  place  for  sale  of  liquors,  continued. 

Actual  ownership  of  the  premises  where  the  liquor  is  kept 
for  sale  or  wherein  a  sale  occurs  when  a  sale  in  unlicensed 
premises  is  an  offense,  is  not  necessary  to  constitute  the  offense. 
Possession  and  control  of  them  is  all  that  is  necessary,  and 
acts  of  proprietorship  over  them  are  admissible  to  show  such 
possession  and  control."  But  mere  proof  that  the  accused 
had  been  seen  in  the  adjoining  room  where  the  liquor  was 
found,  unaccompanied  by  proof  of  ownership,  will  not  support 
a  conviction."  In  the  case  of  a  charge  of  illegally  keeping 
liquor  on  the  premises  the  introduction  of  a  deed  showing  a 
conveyance  of  the  premises  to  defendant's  wife  is  not  suffi- 
cient to  show  sh6  kept  the  liquor,  where  it  is  shown  that  she 
and  her  husband  lived  on  the  premises  and  that  he  conducted 
thereon  the  business  of  selling  liquors.'  Under  a  statute 
making  it  an  offense  to  keep  a  building  for  the  sale  of  liquors, 
it  is  not  necessary  that  the  entire  building  be  devoted  to  the 

*  Commonwealth     v.     Jennings,  7  State    v.    Neeson     (Iowa),    64 

107  Mass.  488;  Commonwealth  v.  X.   W.  409. 

Aaron,   114  Mass.   255;    Common-  As    to    what    is    sufficient    evi- 

wealth  V.  McNeff,  145  Mass.  406;  dence    of    proprietorship    to    send 

14  Jf.  E.  616.  the  case  to  the  jury,  see  State  v. 

BPlunkett  V.  State,  69  Ind.  68;  Hughes,  3  Kan.  App.  95;  45  Pae. 
State  V.  Wambold,  74  Iowa,  605;  84;  Commonwealth  v.  Hoye,  9 
38  X.  W.  429;  State  v.  Hughes,  Gray,  292;  Commonwealth  v. 
3  Kan.  App.  95;  45  Pac.  94;  Shaw,  118  Mass.  8;  Common- 
Commonwealth  V.  Hoye,  9  Gray,  wealth  v.  Sisson,  126  Mass.  48; 
292;  Commonwealth  v.  Dunbar,  9  Commonwealth  v.  Merriam,  148 
Gray,  296;  Commonwealth  v.  Mass.  425;  19  N.  E.  405;  Com- 
Dow,  12  Oray,  133.  monwealth  v.  Hughes,   165  Mass. 

estate    v.    Johnson,    93    Iowa,  7;  42  N.  E.  121. 
768;    61    N.    W.    195;     State    v.  And  what  is  not,  see  Common- 
Hart,  84  Iowa,  21i5;  50  N.  W.  981.  wealth  v.  Dunbar,  9  Gray,  298. 
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illegal  purpose.*  Where  the  charge  is  keeping  a  building  for 
illegal  sales,  the  question  of  sales  by  device  is  immaterial,  and 
it  is  improper  to  instruct  the  jury  as  to  such  sales.'  The 
conviction  of  so  keeping  a  building  must  be  based  upon  the 
one  designated  in  the  indictment.^"  If  two  persons  be  indicted 
for  keeping  a  tenement,  one  may  be  convicted  and  the  other 
acquitted.  ^^  A  statute  which  prohibits  anyone,  by  himself  or 
with  others,  keepmg  a  club  or  other  place  where  liquors  are 
received  or  kept  for  use,  barter,  or  sale  as  a  beverage,  has  no 
application  to  a  social  club  some  of  whose  members  themselves 
keep  it.^^  If  a  druggist  makes  illegal  or  unauthorized  sales  he 
violates  the  statute,  but  not  if  he  makes  only  legal  sales.^^ 
A  fictitious  lease  of  the  premises  will  not  enable  the  owner  to 
escape  the  charge  of  keeping  them  for  illegal  sales.^*  Two 
sales  from  a  room  in  a  farm  house  where  there  were  other 
liquors  has  been  held  sufficient  to  convict  the  accused  of  sell- 
ing liquor  unlawfully  at  his  place  of  business,  it  not  being 
necessary  that  at  such  a  place  the  accused  carry  on  any  other 
business.^^  If  the  statute  forbids  the  keeping  of  liquor  by  name 
it  is  immaterial  that  it  is  not  intoxicating.^'  Upon  a  charge 
of  keeping  a  place  for  the  illegal  sale  of  liquors,  proof  of 
sales  on  the  Lord's  Day  supports  the  charge,  although  such 


8  Commonwealth     v.     Fleckner,  the  case  to  the  jury,  see  State  v. 

167  Mass.  13;   44  N.  E.  1053.  Harrington,  69  N.  H.  670;  45  Atl. 

estate  V.  Black   (Ark.),  Ill  S.  404. 

W.  993.  As  to  what  evidence  is  sufiScient 

10  Levy  v.  State,  89  Miss.  394;  to  carry  the  case  to  the  jury  on 
42  So.  S75;  State  v  Bartlett,  47  the  charge  of  keeping  a  house  for 
Me.  388.  See  State  v.  Donovan,  illegal  sales,  see  Commonwealth 
41  Iowa,  587.  v.  Lufkin,   167  Mass.  553;   46  N. 

11  Commonwealth  v.  Gavin,  148  E.   109. 

Mass.  449;  19  N.  E.  554.  i*  Ex  parte  Jones,  31  N.  B.  78; 

12  Donald  v.  Scott,  76  Fed.  554.  State  v.  Brown,    107   Minn.   175 ; 

13  People  V.  Congdon,  137  Mich.  119  N.  w.  657. 

133;  100  N.  W.  266;  11  Detroit  L.  is  Clark    v.    Adams,     80    Miss. 

N.  236;  State  v.  Giroux,  75  Kan.  219;  31  So.  746. 

695;  90  Pac.  249.  le  Langel   v.   Bushnell,    197    111. 

As  to  permitting  sale  and  the  20;    63  N.  E.   1086;    affirming  96 

sufficiency    of    evidence    to    carry  111.  App.  618. 
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sales  made  on  other  daj-s  would  be  legal.^^  A  clerk  or  servant 
having  the  entire  control  and  superintendence  of  the  house, 
and  so  aiding  and  assisting,  may  be  charged  with  main- 
taining a  house  as  a  liquor  nuisance,  however  brief  be  his 
control.^*  A  charge  of  keeping  a  house  used  for  the  illegal 
sale  and  of  illegally  keeping  intoxicating  liquors,  is  sup- 
ported by  proof  of  keeping  a  house  used  for  either  purpose.'* 
Of  course,  it  is  necessary  to  prove  that  the  liquor  kept  in  the 
place  was  intoxicating  liquor,  and  to  show  that  fact  it  may  be 
proven  that  the  accused  broke  a  bottle  filled  with  a  liquor  in 
order  to  keep  it  away  from  an  officer  searching  the  premises 
for  intoxicating  liquors  under  a  search  warrant.^"  It  may  be 
shown  that  the  place  was  fitted  up  as  a  saloon,  even  though 
malt  liquors  could  be  lawfully  kept  and  sold,  the  jury's  atten- 
tion being  called  to  that  faet.^'  Evidence  that  the  county 
officers  had  told  accused  he  could  conduct  two  bars  under  one 
license  is  not  admissible  to  enable  him  to  escape  the  charge 
of  keeping  a  place  for  illegal  sales  of  liquor.^^ 


17  CommonwealtU  v.  McCurdy, 
109  Mass.  364;  Commonwealth  v. 
Bennett,  108  Mass.  27;  Common- 
wealth V.  Tabor,  138  Mass.  496 
( sales  to  two  minors ) . 

18  Commonwealth  v.  Kimball, 
lOS  Mass.  465;  Commonwealth  v. 
Maroney,  105  Mass.  467,  note; 
Commonwealth  v.  Burke,  114 
Mass.   261. 

19  Commonwealth  v.  Carolin,  2 
Allen,  169;  Commonwealth  v. 
Connelly,  108  Mass.  480;  Com- 
monwealth V.  Finnegan,  109  Mass. 
863. 

20  Commonwealth  v.  Dally,  133 
Mass.  577. 

21  Commonwealth  v.  Cogan,  107 
Mass.  212. 

22  Huber  v.  Commonwealth 
(Ky.),  112  S.  W.  583;  33  Ky.  L. 
Rep.  1031.  Nor  is  it  to  show  other 
persons  were  conducting  two  bars 
under  one  license. 


As  to  what  evidence  shows  ac- 
cused was  in  possession  and  con- 
trol of  the  premises,  see  Common- 
wealth V.  .Shea,  160  Mass.,  6;  35 
N.  E.  83. 

That  information  derived  from 
a  tax  assessor's  books,  or  from  a 
lease  that  accused  held  the  prem- 
ises under  a  lease,  is  not  sufficient 
to  show  proprietorship  or  control 
of  the  premises,  see  Common- 
wealth V.  Sullivan,  156  Mass.  229; 
30  X.  E.  1023. 

Where  the  accused  was  a  mar- 
ried woman,  and  she  was  chai'ged 
with  maintaining  a  house  for  the 
illegal  sale  and  illegal  keeping  of 
liquors,  and  the  evidence  tended  ■ 
to  show  her  husband  conducted 
the  house,  a  hotel,  as  her  agent, 
she  not  living  on  the  premises, 
and  that  he,  according  to  her 
wishes,  instructed  the  barkeeper 
not   to    sell   liquors   illegally,   the 


^iM . 


•TKAPFIC   IN   INTOXICATING   LIQUOES. 


1100 


Sec.  655.    Keeping  liquors  nuisance. 

Although  treated  of  elsewhere  it  may  be  stated  in  this  con- 
nection that  the  keeping  or  maintenance  of  a  liquor  nuisance 
and  the  keeping  of  a  place  for  illegal  sales  are  offenses  scarcely 
distinguishable.  Usually,  however,  statutes  that  declare  the 
keeping  of  a  place  for  the  sale  or  illegal  sale  of  liquor  shall 
be  a  nuisance  proyide  for  the  abatement  of  such  a  place  by 
proceedings  in  equity,  or  the  prevention  of  maintaining  it  by 


following  instruction  was  held  cor- 
rect: 

"In  considering  whether  the  de- 
fendant acted  in  good  faith  in  giv- 
ing instructions  as  to  the  con- 
ducting of  her  business  in  the 
hotel,  and  intending  that  her  in- 
structions should  be  obeyed,  the 
jury  may  consider  the  -defendant's 
relations  to  and  practical  connec- 
tion with  the  business  of  her  hor 
tel,  her  means  and  opportunities 
of  knowing  how  her  business  was 
conducted  there  in  the  matter  of 
selling  intoxicating  liquors,  and 
what  information  her  interest  and 
duty  in  that  matter  would  reas- 
onably induce  her  to  seek  and  ob- 
tain. An  instruction  would  not 
be  given  in  good  faith,  which  the 
person  giving  it,  from  the  nature 
of  the  matter  to  which  that  in- 
struction applied,  and  the  char- 
acter of  the  persons  to  whom  it 
was  given,  could  not  reasonably 
expect  to  be  obeyed,  and  which  he 
did  not  follow  by  any  supervision 
of  care,  for  the  purpose  of  ascer- 
taining if  that  instruction  was 
obeyed."  Commonwealth  v.  Hayes, 
145  Mass.  2«9;   14  N.  E.  151. 

In  Massachusetts,  if  the  owner 
of  a  tenement  knowingly  permits 
his  tenant  to  use  a  portion  of  his 
premises  not  leased  by  him  for 
illegal  sales  or  keeping  of  liquors. 


he  is  liable,  although  he  has  ho 
interest  in  the  liquors.  Common- 
wealth V.  Hayes,  167  Mass.  167; 
45  N.  E.  82. 

Where  a  statute  made  it  an  of- 
fense for  any  person  to  sell,  keep, 
run,  or  operate  a,  place  where 
"liquors  were  illegally  sold,  or  any 
person  who  should  be  found  in 
possession  of  such  liquors  for  such 
purpose  guilty  of  a  misdemeanor, 
it  was  held  that  it  denounced  the 
offense  of  keeping,  running  or  op- 
erating a  place  where  liquors  were 
illegally  sold,  and  also  the  offense 
of  being  found  in  possession  of 
liquors  for  the  purpose  of  ille- 
gally selling  them,  and  that  the 
element  of  place  did  not  enter  into 
the  latter  offense.  Barnhardt  v. 
State,  171  Ind.  428;  86  N.  E. 
481. 

Where  the  testimony  showed 
that  the  accused  had  a  license  to 
sell  liquor  to  be  drunk  on  the 
premises,  that  two  sales  of  liquor 
had  been  made  by  him,  which 
were  carried  from  the  premises 
by  the  buyers,  it  was  held  error 
to  instruct  the  jury  that  if  he 
was  the  proprietor  of  the  prem- 
ises, and  made  either  of  the  sales, 
they  must  return  a  verdict  of 
guilty,  Commonwealth  v.  Pat- 
terson, 138  Mass.  498. 
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injunction,  and  in  addition  thereto  provide  for  criminal  prose- 
cutions.     Of   course,   to   constitute   the   commission   of   the 
offense  it  is  generally  necessary  that  there  be  shown  a  sale 
or  sales  in  violation  of  some  statute,  or  in  some  instances,  in 
violation  of  an  ordinance.^'    As  a  rule,  no  particular  number 
of  sales  is  necessary  to  constitute  the  offense  of  maintaining 
a  nuisance.    It  is  the  keeping  of  the  liquors  with  the  intent  to 
sell  them  in  violation  of  law  that  causes  the  defendant  to 
create  the  nuisance.    A  single  sale  will  disclose  the  intent  as 
well  as  the  keeping,  and  proof  of  only  one  sale  is  sufficient  to 
convict  for  maintenance  of  a  nuisance.^*    Two  or  more  persons 
may  be  indicted  for  maintaining  the  nuisance,  and  the  State 
need  not  prove  on  such  a  charge  that  they  are  partners.^' 
And  if  a  statute  makes  it  an  offense  to  be  a  common  seller 
of  liquors  a  subsequent  statute  making  the  place  where  liquors 
are  sold  a  nuisance  does  not  necessarily  repeal  the  former.-' 
To  be  guilty  of  the  offense  it  is  not  necessary  that  the  accused 
have  the  absolute,  or  even  ultimate,  control  of  the  premises.^' 
In  a  line  with  the  cases  holding  that  a  single  sale  is  suffi- 
cient to  constitute  the  nuisance,  drunkenness,  quarreling  and 
breaches  of  the  peace  carried  on  but  once  creates  a  nuisance 
where  the  statute  provides  that  such  acts  permitted  upon  the 
premises  shall  constitute  them  a  nuisance.^*    To  constitute  the 
place  a  nuisance  it  is  not  necessary  that  the  main  purpose, 

23  state    V.    Wayrich;    45    Iowa  414;    47    N.    W.    411;    Henry    v. 

516;    State   v.   John&on,   61    Iowa  State,  77  Ark.  453;  92  S.  W.  405. 

504;   16  X.  W.  534;  State  v.  Jor-  All   participants    in    keeping  the 

dan,  72  Iowa  377;   34  N.  W.  265.  place  are  equally  guilty.     State  v. 

The  offense  is  purely  statutory.  Lord,  8   Kan.  App.   257;    55  Pac. 

Commonwealth  v.  McDonough,  13  503.     A  clerk  in  absolute  control 

Allen,  581.  of  the  premises  may  be  guilty  of 

21  State  V.  Reylets,  74  Iowa  499 ;  keeping  the  place  for  illegal  sales. 

38  N.  W.  377.  Commonwealth    v.    Kimball,    105 

25  State  V.  Hoxsie,  15  R.  I.  1 ;  22  Mass.  465 ;  Commonwealth  v.  Ma- 
Atl.  1059;    2  Am.  St.   838;    Com-  roney,  105  Mass.  467,  note, 
fflonwealth    v.    Burns,    167    Mass.  28  State  v.  Pierce,  65  Iowa  85; 
374;  45  N.,E.  755.  21    N.   W.    195.     But  it  must  be 

26  Commonwealth  v.  Roland,   12  shown    to    be    an    unlawful    sale. 
Gray  132.  State  v.  Skillicorn,  104  Iowa,  97; 

27  State   V.   Chapman,    1    S.    D.  73  N.  W.  503. 
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or  even  one  of  the  main  purposes  of  keeping  it,  was  for  the  sale 
of  liquors.^'  If  a  statute  provides  that  a  sale  of  liquor  in 
violation  of  law  will  constitute  the  place  .where  it  takes  place 
a  nuisance,  then  the  sale  made  must  be  an  illegal  one ;  and  if 
not  illegal — as  where  the  enactment  of  an  ordinance  was  neces- 
sary to  make  it  illegal — then  the  place  cannot  be  held  to  be  a 
nuisance.^"  So  a  single  sale  without  the  permission  of  the 
owner  will  not  constitute  the  place  a  nuisance,  though  if 
made  with  his  consent  it  might.^^  To  convict  one  of  keeping 
a  place  as  a  nuisance  it  must  be  shown  that  he  had  control  or 
possession  over  it.^^  To  constitute  the  places  nuisances  under 
these  statutes  it  is  not  necessary  that  they  be  disorderly 
houses.'*''  Sales  of  native  wine  sold  at  a  farm  house,  at  least 
to  the  extent  that  those  drinking  it  there  become  drunk  and 
boisterous,  constitutes  the  place  a  nuisance ;  ^*  and  so  liquor 
unlawfully  sold  at  a  drug  store  produces  the  same  result  upon 
the  store.^'  To  render  a  house  a  nuisance  under  a  statute 
making  it  a  nuisance  if  maintained  for  the  sale  of  liquors 
illegally,  it  is  not  necessary  that  the  liquors  be  kept  in  it,  the 
sale  there  of  the  liquors  being  sufficient  to  create  the  offense.*" 
Although  a  person  with  the  permission  of  their  owner  could 
lawfully  furnish  liquors  to  slaves,  yet  if  he  frequently  per- 
mitted them  to  assemble  in  his  house  and  there  drink  and 
tipple,  it  was  a  nuisance  under  a  statute  forbidding  such  con- 
duct.*^   A  statute  forbidding  a  "using  of  a  tenement  for  the 

29  state  V.  Hoxsie,   15  E.  I.   1 ;  s*  State  v.  DieflFenbach,  47  Iowa 

22  Atl.  1059 ;  2  Am.  St.  «38 ;  Com-  638. 

monwealth    v.    Burke,    114    Mass.  ss  State  v.  Shank,  74  Iowa  649; 

■261.  38   N.   W.    523;    State   v.    Shank, 

3«  State    V.    Wacker,    71    Wis.  79  Iowa  47 ;  44  N.  W.  241 ;  State 

672;     38    N.    W.    189;    State    v.  v.  Salts,  77  Iowa  193;   39  X.  W. 

Stevens,  119  Iowa  675;  94  N.  W.  167;    State   v.   Webber,    76    Iowa 

241.  6«6;  39  N.  W.  286;  State  v.  Skil- 

31  Nicholson   v.    People,   29    III.  licorn,    104    Iowa   97;    73    N.    W. 
App.  57.  503. 

32  Brecourt     v.    State,     5     Ind.  36  State  v.  Viers,  82  Iowa  397 ; 
499.     See  State  v.  Louis,  63  Kan.  48  N.  W.  732. 

268 ;  65  Pae.  258.  37  Wilson  v.  Commonwealth,   12 

33  Howard  v.  State,  6  Ind.  444.      B.   Mon.   2;     Smith    v.   Common- 

wealth, 6  B.  Mon.  21. 
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keeping  of  liquors"  is  shown  to  be  violated  by  the  finding  of 
liquor  upon  the  ground  under  its  floor.^'  The  illegal  use  of 
one  room  and  then  another  connected  with  the  other  room  will 
render  the  entire  tenement  obnoxious  to  the  statute  so  that 
the  illegal  use  of  one  room  only  will  be  sufficient  to  create  the 
offense  as  to  both.**  Where  a  statute  provided  that ' '  all  build- 
ings or  places  used  by  clubs  for  the  purpose  of  selling,  dis- 
tributing or  dispensing  intoxicating  liquors  to  their  members" 
should  be  deemed  nuisances,  it  was  held  that  a  place  used  by 
an  incorporated  club  for  the  purpose  of  dispensing  liquors  to 
its  members,  although  for  and  belonging  to  the  members  in- 
dividually, fell  within  its  provisions.*"  In  determining  what 
is  a  "tenement"  constituting  a  nuisance  it  may  be  considered 
that  a  parcel  of  land  with  detached  buildings  thereon  is 
such ;  *^  or  rooms  connected  by  passageways  between  them,*^ 
or  a  hotel,**  or  a  dwelling  house,  whether  attached  to  the  land 
or  not.**  Where  a  statute  declared  a  place  to  be  a  nuisance 
"where  any  persons  are  permitted  to  resort  for  the  purpose 
of  drinking  intoxicating  liquors  as  a  beverage,  or  where  intoxi- 
cating liquors  are  kept  for  sale,"  it  was  held  that  if  liquors 
were  sold  on  the  premises  in  violation  of  the  statute  that  con- 
stituted them  a  nuisance  whether  drank  there  or  not.*°  If 
proof  of  a  sale  of  intoxicating  liquor  is  sufficient  to  establish 
that  the  place  where  it  was  sold  is  a  liquor  nuisance,  it  is  not 
necessary  to  show  that  the  owner  selling  it  knew  it  was  in- 
toxicating, for,  as  he  owned  and  had  possession  of  it,  it  will  be 

38  Commonwealth  v.  Welsh,  110  *2  Commonwealth  v.  Fraher,  126 

Mass.  359.  Mass.  56. 

33  Commonwealth  v.  Fraher,  126  *3  Commonwealth  v.  Purcell,  154 

Mass.  56;   Commonwealth  v.  Pat-  Mass.  388;  28  N.  E.  288. 

terson,    153    Mass.   5;    26    N.    E.  i*  Commonwealth  v.  Mullen,  166 

136.  Mass.  377;   44  N.  E.  343;   Meyer 

*»  Commonwealth  v.  Baker,  152  v.  State,  41  N.  J.  L.  6;   State  v. 

Mass.   337;   25  N.   E.   718;    State  Spaulding,    61    Vt.    505;    17    Atl. 

V.    Peck,   66    Kan.    701;    72    Pac.  844;  State  v.  Paull,  14  N.  D.  557; 

237.          ,  105  N.  W.  717;  or  a  cold-storage 

*i  Commonwealth    v.    Patterson,  warehouse.       Bell     v.     Thompson 

153  Mass.  5;  26  N.  E.  136;  State  (Iowa),   106  N.  W.  949. 

V.  Brown,  14  N.  D.  529;  104  N.  W.  *&  State  v.  Fraser,  1  N.  D.  423; 

1112.  48  N.  W.  343. 
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presumed  lie  knew  the  effect  of  its  use ;  **  and  in  Michigan 
under  a  statute  making  it  unlawful  to  keep  a  place  for  manu- 
facturing, selling  or  giving  away  liquors,  it  is  immaterial  the 
intent  with  which  the  place  was  kept.*^,  Unlawful  sales 
to  drunkards  are  such  unlawful  sales  as  constitute  the  place 
a  nuisance.**  If  it  is  necessary  to  prove  sales  to  show  the 
place  is  a  liquor  nuisance,  the  sales  that  the  person  who  veri- 
fied the  inf ormatton  had  in  mind  when  he  did  so  need  not  be 
proven  if  other  sales  are  shown.*"  But  under  a  charge  of 
keeping  a  place  to  which  persons  resorted  for  drinking  who 
made  a  loud  and  boisterous  noise,  it  is  error  to  say  to  the  jury 
they  can  convict  the  accused  if  they  find  he  kept  a  place  to 
which  persons  are  permitted  to  resort  for  the  purpose  of  drink- 
ing liquor.""  To  sell  off  the  premises  liquor  that  is  delivered 
from  them  where  the  statute  requires  sales  to  be  made  on 
such  premises,  will  create  the  place  a  nuisance."^  A  licensee 
is  guilty  of  the  offense  of  keeping  a  place  for  illegal  sale  of 
liquors  if  he  sells  at  prohibited  times.^-     Under  a  charge  of 


restate  v.  Hughes,  16  E.  I. 
403;   16  Atl.  911. 

47  People  V.  Bacon,  117  Mich. 
187;  75  N.  W.  438.  See  State  v. 
Moore,  49  S.  C.'  438;  27  S.  E. 
454. 

48  State  V.  Skillicorn,  104  Iowa 
97 ;  73  N.  W.  503. 

49  State  V.  Tegder,  6  Kan.  App. 
762;   50  Pac.  985. 

50  State  V.  Watson,  6  Kan.  App. 
697;  50  Pac.  959. 

61  Cameron  v.  Fellows,  109  Iowa 
534;    80   N.   W.   567. 

Under  the  Maine  statute  (Rev. 
St.  1883,  c.  17,  §  1 )  the  place 
must  he  habitually  used  for  sales 
of  liquor  to  make  the  place  a. 
common  nuisance.  State  v.  Mc- 
intosh, 98  Me.  397;  57  Atl.  83. 
t.  In  Iowa  a  freight  depot  where 
liquors  are  held  CO.  D.  for  the 
consignee  has  been  held  U> 
be  a  nuisance.     Dpsh  v.   United 


States  Exp.  Co.  (Iowa),  93 
N.  W.  571;  but  the  soundness  of 
this  decision  is  very  doubtful. 

Proof  of  actual  sale  is  not  al- 
ways necessary  to  show  the  com- 
mission of  the  offense.  State  v. 
Lewis,  63  Kan.  268;   65  Pac.  258. 

52  State  V.  Moorehead,  22  E.  I. 
272;    47  Atl.  545. 

Presumption  by  statute  that 
possession  of  liquor  is  for  an  il- 
legal purpose  and  rebuttal  of  that 
purpose.  State  v.  Stevens,  119 
Iowa  675;   94  N.  W.  241. 

Handling  liquor  in  night  time 
is  forbidden  in  South  Carolina. 
State  V.  Norris,  65  S.  C.  287;  43 
S.  E.  791;  State  v.  Adams,  49  S. 
.0.   '518;   27   S.   E.   523. 

On  a  charge  of  keeping  liquor 
in  a  shop,  an  employe  testi- 
fied he  took  the  liquor  there  with- 
out tlie  knowledge  of  his  employer, 
it  was  held  error  for  the  court  to 
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keeping  a  nuisance  a  lease  that  is  a  mere  scheme  to  evade  the 
law  is  no  defense.-''^  In  some  jurisdictions  the  owner  of  prem- 
ises is  liable  if  his  tenant  maintains  a  nuisance  on  the  leased 
premises,^*  and  he  may  restrain  by  an  injunction  such  illegal 
use,*°  or  cancel  the  lease.®'  If  the  keeper  permits  his  servants 
to  illegally  sell  the  liquor  it  .is  the  same  as  if  he  himself 
sold  it." 

Sec.  656.    Saloon  at  ctHnmon  law  as  a  nuisance. 

A  saloon  at  common  law  is  not  a  nuisance  and  to  sell  liquors 
therein  is  not  an  unlawful  act.  It  is  true  that  brothels  and 
gaming  houses  were  at  common  law,  under  all  circumstances, 
held  to  be  nuisances,  but  ale  houses  and  other  places  in  which 
intoxicating  liquors  were  sold  to  be  drunk  as  a  beverage  were 
not  so  held  or  regarded,  unless  they  became  disorderly,  and 
in  such  cases  it  was  not  the  mere  sale  of  the  liquors  which 
constituted  them  nuisances  but  it  was  the  disorderly  conduct 
therein,  or,  in  other  words,  the  disorderly  manner  in  which 
they  were  conducted,  and  in  such  cases  it  was  immaterial 
whether  the  keepers  thereof  were  licensed  or  unlicensed 
dealers.  The  first  general  statute  restricting  and  regulating 
the  keeping  of  ale  houses  and  tippling  houses  was  passed  by 

Bay  to  the  jury:      "Is  it  reason-  In     Kansas     an     acquittal     on 

able  that  a  white  man,  who  ad-  a  count  for  selling  illegally  is  a, 

mits  that  he   is   practicing  a  de-  bar  to  another  count  for  an  ille- 

ception    on    his    employe,    would  gal   sale  and  the  maintenance  of 

carry  to  a  negro,  and  haTe  placed  a  nuisance.     State  v.  Turner,  63 

in  his  blacksmith  shop,  four  bot^  Kan.   714;    66   Pac-  1008. 

ties   of  liquor,  when  it  has   been  53  Queen  v.  i^ammert,  31  N.  S. 

further    shown    that    this    black-  387;   5  Can:  Cr.  Gas.  151;   Queen 

smith  shop  was  the  rendezvous  al-  v.  McNutt,  33  N.  S..  14-. 

ways  of  a  number  of  idle' negroes,  »*  Commonwealth  v.  Hayes,  167 

especially    on    Saturday    evening,  MaSs.  176;  45  N.  E.  '82. 

when   from    six   to   twenty  would  i>s  Jalageas   v.   Winton,    119  111. 

gather  there?"    Mcintosh  v.  State,  App.  139. 

140  Ala.  137;   37   So.  223.  »« 579. 

But   this   was    held   not   error:  67 state  v.  Moore,  49  S.  C.  438; 
"Where  did  the  bottle  come  from?  27  S.  E.  454.     See  also  Common- 
Miracles    don't    happen    now;     it  wealth  v.  Mullen,  166  Mass.  377; 
came  from  some  place?"     State  v.  44  N.  E.  343. 
Bryant,   97   Minn.  8;    105  N.   W. 
974. 
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the  British  Parliament  in  1552."  The  preamble  to  this  statute 
declares;  "For  as  much  as  intolerable  hurts  and  troubles  to 
the  Commonwealth  of  this  realm  doth  daily  grow  and  increase 
through  such  abuses  and  disorders  as  are  held  and  used  in 
common  ale  houses  and  other  houses,  called  tipping  houses, 
it  is,  therefore,  enacted  by  the  King,  our  sovereign  lord,"  etc. 
At  common  law,  nrior  to  the  passage  of  this  statute,  any 
person  had  the  ri^t  without  a  license,  to  maintain  ale  houses 
and  tippling  houses.  Such  business  was  not  regarded  as  a 
public  offense  but  was  held  to  be  a  means  of  livelihood  which 
anyone  was  free  to  follow."*  Consequently  it  is  held  that  a 
public  and  disorderly  liquor  store  in  a  town,  in  and  about 
which  dissolute  persons  are  permitted,  for  lucre,  to  remain 
at  night  and  in  the  daytime,  drinking,  tippling,  carousing, 
swearing  and  hallooing,  to  the  damage  and  disturbance 
of  the  public,  was  a  public  nuisance  and  the  keeper  of 
it  is  indictable.""     And  the   fact  that  the  Legislature   de- 


58  5  &  6  Edw.  VI,  i:.  25. 

50  Sopher  v.  State,  169  Ind.  177 ; 
81.  N.  E.  913,  citing  Stephens  v. 
Watson,  1  Salk.  *45 ;  King  v.  Ran- 
dall, 3  Salk.  *27;  Anonymous,  3 
Salk.  *25;  King  v.  Harriot,  4 
i>xod.  *144,  and  notes;  Faulkner's 
Case,  1  Saund.  *249;  King  v. 
Ivyes,  2  Showers  (K.  B.)  •468; 
Commonwealth  v.  McDonough,  13 
Allen  581;  Welsh  v.  State,  126 
Ind.  71;  25  N.  E.  883;  9  L.  R.  A. 
664;  State  v.  Bertheol,  6  Blackf. 
474;  39  Am.  Dec.  442;  State  v. 
MuUikin,  8  Blackf.  260;  1  Haw- 
kins P.  C.  (8th  ed.)  714;  4  Coo- 
ley's  Blackstone  (Andrews'  ed.) 
*168;  1  Bishop  Crim.  Law  (8th 
ed. )  §  506 ;  Bishop,  Stat.  Crimes 
(3d  ed.),  §§984,  985. 

"In  the  argument  of  the  Com- 
monwealth, such  places  as  the 
defendant  is  charged  with  keep- 
ing are  classed  with  brothels  and 
gaming  houses,  and  it  is  agreed 


that  they  are  all  equally  nui- 
sances. But  it  was  not  so  at 
common  law. 

Brothels  and  gaming  houses  were 
held  to  be  nuisances  under  all  cir- 
cumstances; but  ale  houses  were 
not,  unless  they  became  disorderly; 
and  in  such  cases  they  were  held 
to  be  nuisances  on  account  of  the 
disorderly  conduct."  Common- 
wealth V.  McDonough,  13  Allen, 
581. 

oo  State  V.  Bertheol,  6  Blackf. 
474;  39  Am.  Dec.  442;  Cable  v. 
State,  8  Blackf.  531;  United 
States  V.  Columbus,  5  Cranch.  C. 
C.  304;  Fed.  Cas.  No.  14841;  State 
V.  Burchiual,  4  Harr.  (Del.)  572; 
Meyer  v.  State,. 41  N.  J.  L.  6;  42 
N.  J.  L.  145;  State  v.  Williams, 
30  N.  J.  L.  102;  Wilson  v.  Com- 
monwealth, 12  B.  Mon.  2;  United 
States  V.  Berner,  5  Cranch.  C.  C. 
347;  Fed.  Cas.  No.  14569;  United 
States    V,    Bede,    Fed.    Cas.    No. 
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clared  disorderly  kept  unlicensed  tippling  houses  to  be  public 
nuisances  does  not  impliedly  make  licensed  owners  to  be 
such."^ 

Sec.  657.    Nuisance  under  general  statute  on  nuisances. 

The  instances  we  have  been  considering  are  those  where  a 
statute  specifically  declares  that  a  place  kept  for  the  sale  or 
unlawful  sale  of  intoxicating  liquors  shall  be  deemed  a  public 
nuisance,  and  a  statute  of  this  kind  is  frequently  called  a 
"liquor  nuisance  statute."  But  a  place  may  be  a  nuisance 
under  a  statute  defining  a  nuisance  generally  and  making  no 
specific  reference  to  the  sale  or  keeping  of  intoxicating  liquors. 
Such  was  the  case  in  Indiana.  A  statute  of  that  State  pro- 
vides that,  "Every  person  who  shall  erect,  or  continue  and 
maintain,  any  public  nuisance,  to  the  injury  of  any  part  of 
the  citizens  of  this  State  shall  be  fined  not  exceeding  one 
hundred  dollars. ' ' "-  Under  this  statute  it  was  held  that  any 
nuisance  was  a  "public  nuisance"  if  it  annoyed  such  part  of 
the  public  as  necessarily  came  in  contact  with  it;  and,  there- 
fore, an  indictment  which  charged  that  a  defendant  had' 
control  of  a  building,  that  screens,  partitions,  blinds  and  other 
paraphernalia  were  arranged  therein  for  the  purpose  of  sell- 
ing liquors  unlawfully,  that  liquors  were  sold  therein  unlaw- 
fully, that  by  reason  thereof  men  were  made  drunk,  that  such 
men  congregated  therein  and  on  the  street  thereby  and 
blocked  the  sidewalk  and  used  profane,  obscene  and  indecent 
language,  all  to  the  annoyance  of  the  citizens  of  the  town, 
charged  an  indictable  offense.  It  was  also  held  that  the 
maintenance  of  a  public  place,  equipped  with  devices  to  malre 

14558;   United  States  v.  Elder,  4  ai  State  v.  MuUikln,  8   Blackf. 

Cranch.  C.  C.  507;  Fed.  Caa.  No.  260;  BloomhoflF  v.  State,  8  Blackf. 

15039;    United   States   v.  Coulter,  205. 

1  Cranch.  C.  C.  203;  Fed.  Cas.  No.  What   is    a   good   common    law 

14875;    United    States    v.    Prout,  indictment     for     maintaining     a 

Fed.  Cas.  No.  16093 ;  United  States  liquor    nuisance,    see    Sullivan    y. 

V.  Lindsay,  1   Cranch.  C.  C.  245;  Commonwealth,    13    Ky.    L.    Rep. 

Fed.    Cas.    No.    15602;    State    v.  (abstract)    397. 

Buckley,  5  Har.  (Del.)  508;  State  62 Burns  R.  S.  1901,  §2153;  R. 

V.  Thornton,  Busb.  L.   (N.  C.)  252;  S.  1881,  §2065. 

Smith    V.    Commonwealth,    6    B. 

Hon.  21. 
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the  violation  of  the  law  easy  and  safe  from  criminal  prosecu- 
tion, and  in  which  it  was  well. known  from  its  results  that 
the  laws  are  systematically  violated,  was  "offensive  to  the 
senses"  and  was  a  public  nuisance,  as  well  as  a  menace  to  the 
community.'^  But  the  place  kept  to  be  a  nuisance  must  be 
so  kept  that  it  is  an  annoyance  or  injury  to  the  public.®* 

Sec.  658.    Keeping  a  "blind  tiger." 

The  term  "blind  tiger"  is  one  of  recent  origin  in  the 
liquor  statutes  of  the  Legislature  and  decisions  of  the 
courts,  although  it  has  long  been  a  slang  phrase  in  common 
usage.  "It  is  well  known,"  said  the  Court  of  Appeals 
of  Kentucky,  "that  a  keeper  of  a  'blind  tiger,'  in  its  gen- 
eral acceptation  and  understanding,  means  a  person  engaged 
in  the  unlawful  sale  of  intoxicating  beverages. "  °^  A  blind 
tiger  is  a  public  nuisance  independent  of  any  statute  making 
it  such.®'  An  ordinance  making  it  an  offense  to  maintain  a 
blind  tiger  is  valid,  although  prohibiton  prevails  throughout 
the  State." 

Sec.  659>    Keeping  disorderly  bouse. 

Statutes  make  the  keeper  of  a  dramshop  liable  if  he  permit 
his  customers  to  conduct  themselves  in  a  disorderly  manner 


8s  state  V.  Taber,  34  Ind.  App. 
3»3;  72  N.  E.  1039.  The  court 
relied  upon  Haggart  v.  Stehlia, 
137  Ind.  43;  35  N.  E.  997;  22  L. 
E.  A.  577;  Tron  v.  Lewis,  31  Ind. 
App.  178;  68  N.  E.  490;  Kissel 
V.  Lewis,  156  Ind.  233;  59  N.  E. 
478;  Cannon  v.  Merry,  116  Ga. 
291;  42  S.  E.  274,  and  Legg  v. 
•Anderson,  116  Ga.  401;  42  S.  E. 
720.  See  also  People  v.  Wing, 
147  CaL  379;  81  Pac.  1103;  State 
V.  Prater,  59  S.  C.  271;  37  S.  E. 
933;  In  re  Charge  to  Grand  Jury, 
10  N.  J.  Law  J.  116. 

8*  State  V.  Ingram,  118  Mo.  App. 
323;  94  S.  W.  790;  State  v.  Lord, 
8  Kan.  App.  257 ;  55  Pac.  503.  In 
this  case  it  was  held  error  for  the 


court  not  to  define  the  words  "pub- 
lic nuisance." 

65  R  u  s  h  V.  Commonwealth 
(Ky.),  47  S.  W.  586;  20  Ky.  L. 
Rep.  775,  quoted  in  State  v.  Taber, 
34  Ind.  App.  393 ;  72  N.  E.  1039 ; 
Cannon  v.  Merry,  116  Ga.  291;  42 
S.  E.  274;  State  v.  McCoy,  86 
Minn.  149;  90  N.  W.  305;  Henry 
V.  State,  77  Ark.  453;  92  S.  W. 
405;  State  v.  Bryant,  97  Minn. 
8;  105  N.  W.  974. 

ssLegg  V.  Anderson,  116  Ga. 
401;  42  S.  E.  720.  Approved  in 
State  V.  Taber,  34  Ind.  App.  393; 
72  N.  E.  1039. 

87  Calloway  v.  Mims.  5  Ga.  App. 
9 ;  62  S.  E.  6i54. 
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upon  his  premises,"'  although  a  single  act  of  disorderly  eon- 
duet  is  not  sufficient  to  justify  his  conviction."'  The  disorder 
"must  be  to  some  extent,  at  least,  continuous,  to  make  the 
place  a  disorderly  house;"'"  If  the  disorderly  conduct  takes 
place  in  front  of  the  saloon  or  place,  when  it  is  occasioned  by 
the  liquor  the  keeper  of  it  sold  the  disorderly  person,  the 
charge  of  keeping  a  disorderly  place  is  sufficiently  estab- 
lished.'^ If  the  disorder  must  be  to  the  annoyance  of  the 
citizens  of  the  vicinity,  it  is  not  necessary  to  the  commission 
of  the  offense  that  the  defendant  knew  that  such  citizens  were 
annoyed,  it  is  sufficient  if  they  were  in  fact  annoyed  and 
that  the  acts  of  the  disorderly  persons  reasonably  tended  to 
annoy  them.'^  Even  though  no  liquor  be  sold,  yet  if  the 
keeper  of  the  place  permits  persons  to  gather  on  his  premises 
and  conduct  themselves  riotously  and  disorderly  he  offends 
the  statute.''  If  the  keeper  of  a  disorderly  house  be  acquitted 
of  a  violation  of  an  ordinance  on  that  subject,  he  may  still  be 
convicted  of  keeping  sueh  a  house  under  the  common  law.'* 
It  is  a  question  of  fact  for  the  jury  whether  or  not  the  conduct 
constituted  the  place  a  disorderly  one,  and  there  is  no  rule 
of  law  what  number  of  violations  of  the  law  or  statute  will 

68  state   V.   Burchinal,   4   Harr.  Garrison   v.   State,    14   Ind.   287; 

( Del. )  572 ;  Commonwealth  v.  Mc-  Skinner   v.    State,    120   Ind.    127 ; 

Donough,  13  Allen  581.  22  N.  E.  115;   State  v.  Bertheol, 

so  Overman  v.  State,  88  Ind.  6;  6  Blackf.  479;   39  Am.  Dec.  442; 

Leary  v.  State,  39  Ind.  544;  State  Bloomhoff  v.  State,.  8  Blackf.  205; 

V.  Lichta,  130  Mo.  App.  284;   109  State  v.  Mullikin,  8  Blackf.  260; 

S.  W.  825.  United    States     v.     Columbus,     5 

70  Overman  v.  State,  88  Ind.  6;  Cranch  C.  C.  304;  Fed.  Cas.  No. 
State  V.   Rechards,  21   Minn.   47;  14841. 

Dunnoway  v.  State,  9  Yerg.  350.  73  Cable  v.  State,  8  Blackf.  531; 

71  Cable  V.  Statue,  8  Blackf.  531;  State  v.  Hoard,  123  Ind.  34;  23 
State  V.  Buckley,  5  Harr.  (Del.)  N.  E.  972;  Skinner  v.  State,  120 
508;  State  v.  Thornton  Busb.  L.  Ind.  127;  22  N.  E.  115;  Hosea  v. 
(N.  C.)  252;  United  States  v.  State,  47  Ind.  280;  Fletcher  v. 
Elder,  4  Cranch  C.  C.  507 ;  Fed.  State,  54  Ind.  462 ;  Ostler  v.  State, 
Cas.  No.  15039;  United  States  3  Ind.  App.  122;  29  N.  E.  270;  /« 
V.  Bede,  Fed.  Cas.  No.  14558.  re  Charge  to  Grand  Jury,   10  N. 

But  see  Dunnoway  v.  State,  9       J.  Law  J.  llfl. 
Yerg.  350.  74  in  re  Charge  to  Grand  Jury, 

72  Cable  V.  State,  8  Blackf.  531;       10  N.  J.  Law  J.  11«. 
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constitute  the  place  a  disorderly  one."  It  is  necessary  to 
show  that  the  defendant  had  possession  and  control  of  the 
premises  when  the  acts  of  disorder  took  place,  and  for  that 
purpose  a  witness  may  testify  that  there  hung  on  the  walls 
of  the  saloon  a  United  States  revenue  license  made  out  in  the 
defendant's  name.''*  Even  though  the  accused  have  a  license 
to  conduct  a  saloon  at  the  place,  yet  he  may  be  guilty  of  keep- 
ing a  disorderly  house  if  he  keeps  it  for  the  purpose  of  enter- 
taining men  and  women  of  low  morals  who  there  assemble 
habitually  to  drink  and  dance  together."  The  offense  of  keep- 
ing a  disorderly  house  is  distinct  from  an  illegal  sale,^*  and 
even  though  a  statute  provides  that  proof  of  a  single  illegal 
sale  shall  constitute  the  place  a  disorderly  house  that  does 
not  prevent  the  conviction  of  the  keeper  for  keeping  a  dis- 
orderly house  under  the  common  law ;  and  a  conviction  of  the 
former  is  not  a  bar  to  a  prosecution  for  the  latter  offense.'* 
A  statute  forbidding  the  keeping  of  a  disorderly  house  applies 
to  local  option  territorj'.*"  "Where  a  statute  provides  for  the 
enjoining  of  the  keeping  of  a  disorderly  bouse  the  proceeding 


'3  In  re  Charge  to  Grand  Jury, 
10  N.  J.  Law  116;  Dunnoway  v. 
State,  9  Yerg.  350. 

76Jolifr  V.  State,  50  Tex.  Cr. 
App.  '61;  109  S.  W.  176;  Webber 
V.  State  (Tex.  Cr.  App.),  109  S. 
W;  182.  These  two  cases  state 
that  in  Texas  the  form  of  an  in- 
dictment given  in  Wilson's  Crim- 
inal Forms,  No.  218,  is  sufficient, 
and  that  proof  of  sales  in  the  de- 
fendant's absence  are  admissible, 
as  well  as  the  general  regulation 
of  the  place  for  disorder. 

77  State  V.  McGahan,  48  W.  Va. 
438 ;  37  S.  E.  573 ;  State  v.  Moore- 
head,  22  R.  I.  272;  47  Atl.  545; 
United  States  v.  Coulter,  1 
Cranch  C.  C.,203;  Fed.  Cas.  No. 
14875;  United  States  v.  Prout, 
Fed.     Cas.     No.     16093;     United 


States  V.  Lindsay,  1  Cranch  C.  C. 
243;  Fed.  Cas.  No.  15602;  United 
States  V.  Benner,  5  Cranch,  C.  C. 
347;  Fed.  Cas.  No.  14569;  Smith 
V.  Commonwealth,  6  B.  Mon.  21 ; 
Wilson  V.  Commonwealth,  12  B. 
Mon.  2;  State  v.  Williams,  1 
Vroom  102 ;  Meyer  v.  State,  41  N. 
J.  L.  .6;  42  N.  J.  L.  145;  John- 
son V.  State  (Tex.  Cr.  App.),  21 
S.  W.  371;  In  re  Brodie,  38  Up. 
Can.  Eep.  580. 

78  Smith  V.  Commonwealth,  6  B. 
Mon.  21;  Nace  v.  State,  117  Ind. 
114;  19  N.  E.  729. 

7»  Parker  v.  State,  62  N.  J.  L. 
801;  45  Atl.  1092,  affirming  61 
N.  J.  L.   308;   39  Atl.  651. 

sojoliflf  V.  State,  53  Tex.  Cr. 
App.  61;  109  S.  W.  176;  Webber 
V.  State  (Tex.  Cr.  App.),  109  S. 
W.  182. 
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is  a  civil  one,  or  at  most  only  quasi  criminal.'^  A  statute  de- 
fining a  disorderly  house  as  one  in  which  intoxicating  liquors 
are  sold  or  kept  for  sale  without  a  license  and  providing  that 
the  keeping  of  such  a  house  may  be  enjoined  requires  the 
petition  for  an  injunction  to  contain  an  allegation  that  the 
liquors  sold  or  kept  for  sale  were  intoxicating.*^  In  order  to 
show  that  the  accused  occupied  and  kept  thie  premises  a  lease 
to  him  of  the  premises  is  admissible,  though  by  its  terms  it 
has  expired,  the  evidence  tending  to  show  he  held  over.'^ 

Sec.  660.     Carrying  on  the  liquor  business. 

Occasionally  a  statute  makes  it  an  offense  to  carry  on  the 
business  of  a  liquor  dealer  without  a  license  instead  of  making 
it  unlawful  to  sell  liquor  without  a  license.  In  the  latter 
instance  a  single  sale  is  a  violation  of  a  statute ;  **  but  under 
the  former  statute  there  must  be  something  more  than  a  sale, 
and  it  was  said  in  one  case  that  the  accused  must  either  have 
procured  the  liquor  with  the  intent  to  sell  it  at  retail,  or  must, 
having  it,  formed  the  intent  to  sell  it  and  carry  out  such  intent 
by  one  or  more  acts.  And  if  he  had  it  on  hand  for  his  own 
use  and  let  others  have  it  as  an  act  of  kindness  or 
accommodation, ,  though  he  took  money  for  it,  yet  no 
offense  is  committed.*'  And  the  gratuitous  distribution  of 
liquor  will  not  make  the  person  distributing  it  a  retailer  of  the 

81  Jelinek  v.  State,  115  S.  W.  Pick.  374;  Commonwealth  v.  Cos- 
508.                                                     ~  tello,  133  Mass.  192. 

82  Jelinek  v.  State,  supra.  ss  United  States  v.  Bonham,  31 

83  Smith  V.  State  (Tex.),  116  Fed.  808 ;  Lawson  v.  State,  65  Ala. 
S.  W.  593.  118;  Bryant  v.  State,  46  Ala.  302; 

84  Frese  v.  State,  23  Fla.  267 ;  Anderson  v.  State,  32  Fla.  242 ;  13 
2  So.  1;  Dansey  v.  State,  23  Fla.  So.  435;  Mansfield  v.  State,  17 
316;  2  So.  692;  Kansas  City  v.  Tex.  App.  468;  Overall  v.  Be- 
Muhlbeck,  ■68  Mo.  638;  State  v.  zeau,  37  Mich.  506;  Stanford  v. 
Glasgow,  Dud.  L.  (S.  C.)  40;  State  State,  16  Tex.  App.  331;  Halpin 
V.  Cassety,  1  Rich.  L.  (S.  C.)  90;  f.  State,  18  Tex.  App.  410;  Wells 
State  V.  Bugbee,  22  Vt.  32;  Lewis  v.  State,  18  Tex.  App.  417;  Wil- 
V.  Commonwealth,  90  Va.  843 ;  20  Hams  v.  State,  -23  Tex.  App.  499 ; 
S.  E.  777;  Commonwealth  v.  5  S.  W.  136;  Contra,  State  v. 
Smith,  16  Pa.  Co.  Ct.  Rep.  644;  Chandler,  16  Vt.  425. 
Commonwealth    v.     Thurlow,     24 
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liquors.**  Thus,  a  person  in  the  grocery  or  butcher  or  dry 
goods  business  who  makes  a  single  sale  cannot  be  regarded  as 
carrying  on  the  liquor  business.*'  To  "engage  in  or 
carry  on  any  business"  is  to  pursue  the  employment  or 
occupation  as  a  livelihood,  or  as  a  source  of  profit,  although 
not  necessarily  the  person's  sole  employment  or  occupa- 
tion ;  **  and,  under  the  latter  qualification  of  this  statement, 
if  a  person  have  li§uor  with  intent  to  sell  it,  and  he  makes  a 
single  sale  of  a  drink  of  it,  he  engages  in  the  business  of 
carrying  on  the  liquor  business,**  though  if  he  were  to  make 
a  purchase  and  give  a  note  for  the  liquor  purchased  the 
transaction  would  not  be  a  carrying  on  of  the  business  so  as 
to  render  the  note  void.*"  To  travel  and  make  sales  of  liquor 
carried  on  the  person  is  a  carrying  on  of  the  liquor  business,"^ 
it  not  being  necessary  to  make  the  sales  all  to  one  person,"^  or 
on  different  days.""  To  in  fact  sell  liquors  but  not  know 
them  to  be  intoxicating  renders  the  seller  amenable  to  the 
penalty  of  the  statute.**  Sales  of  liquor  made  to  persons  who 
make  th^  purchases  with  a  view  of  prosecuting  the  seller  is 
a  violation  of  the  statute  against  the  carrying  on  of  the  liquor 
business.*^  Occasionally  statutes  provide  that  a  certain  number 
of  sales  shall  constitute  the  carrying  on  o^  the  business  of 
selling  liquors,  and  unless  that  number  is  proven  there  can 
be  no  conviction.**    And  without  such  a  statute  proof  of  four 

86  United  States  v.  Mickle,  1  92 'Commonwealth  v.  Odlin,  23 
Cranch    C.  C.  268;   Fed.  Cas.  No.       Pick.  275. 

157ift3.  93  Commonwealth   -v.    Perley,    2 

87  Moore  v.  State,  16  Ala.  411;       Cush.  559. 

Baker  v.  State,   117 'Ga.   428;   43  »*  Commonwealth    v.    Boyton,   2 

S.  K.  744.  Allen,  160. 

88  Harris  v.  State,  50  Ala.  127 ;  o^Commonwealth  v.  Graves,  97 
Koopman  v.  State,  61  Ala.  70;  Lil-  Mass.  114. 

lensteine  v.  State,  46  Ala.  498.  se  State    v.    Williams,    6    R.    I. 

89  Abel  V.  State,  90  Ala.  631;  207;  Commonwealth  v.  Tubba,  1 
o  So.  760.                                   '  Cush.  2;   Commonwealth  v.  Eum- 

90  Sehwenyer  v.  Oberkoelter,  25  rill,  1  Gray,  388 ;  Commonwealth 
111.  App.  183.  V.   Kirk,    7    Gray   496;    Common- 

91  State  V.  Gramos,  68  Me.  618.  wealth  v.  Lamere,  11  Gray,  319; 
See  Commonwealth  v.  Ryan,  160  Commonwealth  v.  Munn,  14  Gray 
Mass.  172;  35  N.  E.  673.  361;   Commonwealth  v.  Clark,  14 
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sales  has  been  held  sufficient  to  sustain  a  conviction."^  Yet 
it  is  not  necessary  to  prove  more  than  one  sale  by  the  pur- 
chasers of  the  liquor  or  by  witnesses  who  saw  the  liquor 
purchased,  for  it  is  sufficient  to  make  such  a  showing  that  the 
jury  may  infer  from  it  several  sales.'*  And  the  mere  fact 
that  the  accused  had  a  United  States  license  to  retail  liquor 
does  not  show  he  was  carrying  on  the  business  of  liquor  sell- 
ing.®" A  sale  of  an  occasional  drink  out  of  a  bottle,  apart 
from  a  saloon  or  barroom,  is  not  a  "carrying  on  of  the  busi- 
ness of  a  retail  liquor  dealer,"  ^  and  it  is  not  proper  to  say  to 
the  jury  that  "different  sales  at  different  times,  near  each 
other,  to  different  persons,  constitute  the  occupation  of  sell- 
ing. ' ' '  "Where  people  were  found  on  the  licensed  premises 
with  liquor  glasses  in  their  hands  and  liquors  in  the  room, 
it  was  considered  there  was  enough  evidence  to  show  a  traffick- 
ing in  liquor.'  An  occasional  statute  uses  the  term  "hawk- 
ing" instead  of  ' '  carrying  on  business. ' '  Where  such  a  statute 
was  in  force  a  person  gave  a  member  of  a  club  money  on  a 
Sunday,  in  which  liquors  were  sold  to  members,  who  went 
into  the  club  premises  and  shortly  afterwards  returned  with 
a  bottle  of  whisky  which  he  handed  to  the  person  who  had 
given  him  the  money.  It  was  held  that  this  did  not  amount 
to  a  hawking  of  spirits.*  But  where  the  money  was  given 
in  the  street  on  three  different  occasions,  and  on  one  of  them  the 

Gray  3^7;  Commonwealth  v.  Bar-  eating  Liquors,  80  Me.  57;  12  Atl. 

ker,  14  Gray  412.  794. 

97  State   V.    Day,    37    Me.    244;  i  United    States    v.    Jackson,    1 

Lemons  v.  State,  50  Ala.  130.  Hughes  531. 

38  State  V.  Hynes,  66  Me.  114;  2  McReynolds  v.  State,  26  Tex. 

Commonwealth     v.     Mahony",     14  App.i372;  9  S.  W.  617. 

Gray  46;  Commonwealth  v.  Dady,  As  to  a  conflict  of  a  statute  of 

14   Gray   412;    Commonwealth  v.  this  kind  with  a  statute  enacted 

Dady,     14    Gray    531;     Common-  to  punish  occasional  sales  of  liq- 

wealth  V.   Colter,   97   Mass.   336;  uor   made   by    unlicensed   persons 

Commonwealth  v.  Van  Stone,  97  having  no  regular  place  of  busi- 

Mass.     548;     Commonwealth     v.  ness,   see   Blaekwell   v.  State,    45 

Powderly,   148  Mass.   457;    19  N.  Ark.  90. 

E.  7S1.  sMolyneux  v.   Ellison,   8   Aust. 

»» State   V.   O'Connell,    82    Me.  L.  R.  (C.N.)   17. 

30;    19  Atl.   86;   State  v.  Infoxi-  *  Dewant  v.  Neilsen,  2  F.  (Just. 

Cas.)  57. 
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person  giving  it  was  a  stranger,  and  the  accused  made  a  profit 
of  three  pence  on  each  bottle,  it  was  held  that  there  had  been 
a  hawking  of  spirits,  such  as  the  statute  forbade.'  A  corpora- 
tion may  be  guilty  of  carrying  on  an  illegal  business.*  A 
policeman  testified  that  on  Sunday  he  saw  a  woman  coming 
from  the- back  entrance  of  the  accused's  hotel  with  a  bottle 
containing  beer,  that  he  took  her  back  to  the  hotel  where,  in 
the  accused's  presence,  she  said,  "I  got  the  beer  from  a  man 
in  the  yard  and  gave  him  three  pence  for  it,"  and  the  accused 
then  said,  "I  did  not  serve  her  with  any  beer,"  and  that 
before  he  left  the  hotel  the  accused  said  to  him,  "Cannot  you 
let  this  pass?"  It  was  held  that  this  showed  that  the  accused 
was  guilty  of  trafficking  in  beer.^  But  offering  or  intending 
to  do  business  is  not  engaging  in  or  carrying  on  such  busi- 
ness.* Nor  is  a  sale  of  one  partner  to  another  of  his  interest 
in  their  saloon  a  trafficking  in  liquor.* 

Sec.  661.    A  common  seller  of  liquors. 

There  is  little  or  no  difiference  in  the  cases  concerning  the 
offense  of  illegally  pursuing  or  carrying  on  the  business  of 
selling  liquor  or  engaging  in  its  traffic  and  the  offense  of 
being  a  common  seller  of  liquors.  A  statute  making  it  an 
offense  to  be  a  common  seller  of  liquor  applies  to  a  peddler 
traveling  around  the  country  selling  liquors.^"  Sales  to  several 
persons  constitute  the  offense,^^  and  if  a  sufficient  number 

6  Xeilson    v.    Dunsmore,    3     F.  s  Gambill  v.  Schunck,   131   Ala. 
(Just.  Cas.)   6.                                          321;  31  So.  604;  Banchor  v.  War- 

e  United  'States    v.    Ames    Mer-  ■     ren,  33  X.  H.  183. 
cautile  Co.,  2  Alaska  74.        i'  »  Hagerty  v.  Tuxbury,  181  Mass. 

7  Graves  v.  Roth,  29  Vict.  L.  K.       12e ;  .&3  N.  E.  333. 

841;  26  Austr.  L.  T.  58;  10  Austr.  As    to    punishment    under    gen- 

L.  R.  158.  eral    liquor    law    or    local-   option 

A     statute     forbidding     illegal  law,  see  Barker  v.  State,  117  Ga. 

dealing  on  unlicensed  premises  ap-  428;  43  S.  E.  7.44. 

plies    to    a    purchase    of    liquors  lo  State  v.  Grames,  68  Me.  418. 

there.      McKenzie   v.   Day,    62   L.  n  Commonwealth    v.    Odlin,    23 

J.  M.  C.  49   [1893];  1  Q.  B.  289;  Pick.  275;   State  v.   O'Conner,  49 

5  R.  161;  68  L.  T.  345;  41  W.  R.  Me.   594;    State   v.   D^y,   37    Me. 

384;   17  Cox,  C.  C.   604;  57  J.  P.  244. 
216. 
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of  sales  be  made  on  one  day  the  offense  of  being  a  common 
seller  may  be  incurred,^^  even  though  the  accused  did  not 
know  the  liquors  were  intoxicating,  for  that  he  is  bound  to 
know ;  ^^  but  a  single  sale  in  one  lot  of  a  stock  of  liquors  does 
not  make  him  a  common  seller.^*  Mere  proof  that  the  accused 
had  a  United  States  license  to  sell  intoxicating  liquor  is  not 
sufficient  to  show  he  is  a  common  seller  unless  a  statute  ex- 
pressly so  provides,  and  even  then  the  jury  must  be  convinced 
beyond  a  reasonable  doubt  that  he  is  a  common  seller  before 
they  can  convict  him."  If  a  statute  requires  three  sales  to  be 
made  to  constitute  the  offense  of  being  a  common  seller,  then 
that  number  of  sales  must  be  proven  before  there  can  be  a 
conviction,  and  it  is  not  sufficient  merely  to  prove  that  the 
accused  had  all  the  paraphernalia  of  a  saloon  and  that  he  was 
there  in  person  or  by  agent  ready  and  willing  to  sell  to  anyone 
who  desired  to  purchase;  yet  these  facts  may  be  shown  in 
evidence,  and  if  accompanied  by  some  corroborative  evidence 
of  one  or  more  sales,  it  may  be  sufficient  to  justify  the  jury  in 
finding  that  three  or  more  sales  had  been  made.^'  Where  a 
statute  provided  a  penalty  against  "a  manufacturer  of  any 
spirituous  or  intoxicating  liquors  for  sale,  or  a  common  seller 
thereof, ' '  it  was  held  that  the  offense  of  being  a  common  seller 
was  incurred  by  the  sale  of  liquors  not  manufactured  by  the 
seller.'^     A  person  who  sells  liquor  illegally  may  also  be  a 

12  Commonwealth  v.  Perley,  2  Commonwealth  v.  Mahony,  14 
Cush.  559 ;  Commonwealth  v.  Gray,  46 ;  Commonwealth  v.  Munn, 
Graves,  97  Mass.  114.  14   Gray   361;    Commonwealth    v. 

13  Commonwealth  v.  Boynton,  2  Clark,  14  Gray  967 ;  Common- 
Allen  160.  wealth   v.    Barber,    14   Gray   412; 

14  Overall  v.  Bezeau,  37  Mich.  Commonwealth  v.  Dady,  7  Allen 
606.  See  also  Ex  parte  Howard,  531;  Commonwealth  v.  Cotter, 
25  N.  B.  191.  97  Mass.    336;    Commonwealth  v. 

15  State  v.  O'Connell,  82  Me.  Van  Stone,  97  Mass.  548;  Com- 
30;  19  Atl.  86;  State  v.  Intoxi-  monwealth  v.  Powell,  148  Mass. 
eating  Liquors,  80  Me.  '57;  12  457;  19  N.  K.  781;  State  v,  Wil- 
Atl.  794.  liams,  6  R.  I.  207. 

i<!  Commonwealth    v.    Tubbs,     1  it  Commonwealth  v.  Bradley,  3 

Cush.  2;   Commonwealth  v.  Rum-  Gray  456.     See  Foster  v.  Haines, 

rill,   1   Gray   388;    Commonwealth  13   Me.   307,   and   State  v.  Davis, 

V.    Kirk,    7    Gray    496;    Common-  23  Me.  403. 
wealth  V.  Laurence,  11  Gray  319; 
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common  seller  and  be  punished  for  both  offenses,  b9.sed  upon 
such  illegal  sales,  for  the  offenses  are  distinct  and  separate 
ones.^* 


Sec.  662.    Exposing  liquors  for  sale. 

An  occasional  statute  is  to  be  found  which  prohibits  the  ex- 
posure of  liquors  for  sale  at  prohibited  times,  or  when  it 
cannot  lawfully  be  sold.  What  is  and  what  is  not  an  exposure 
for  sale  is  a  question  of  fact.  Thus,  where  uniformed  police- 
men went  into  a  barroom  on  Sunday  where  they  found  the 
accused  behind  a  bar  with  a  barkeeper's  white  apron  on,  and 
they  ordered  whisky,  whereupon  the  accused  placed  a  bottle 
and  glasses  on  the  bar  in  front  of  them,  from  which  they 
each  poured  out  the  drinks  and  paid  for  them,  though  they 
did  not  drink  them,  it  w^as  held  that  these  facts  showed  both 
illegal  sales  and  an "  illegal  exposure  of  whisky  for  sale  on 
Sunday.^®  So  where  the  slide  of  the  bar  was  up  so  that 
anyone  looking  into  the  bar  could  see  what  was  in  it,  it  was 
held  that  liquors  therein  were  illegally  exposed,  though  no  wit- 
ness was  produced  who  said  he  had  actually  seen  what  was  in 
the  bar.^"  But  the  mere  exposure  of  liquor  in  a  bar,  so  as  to 
be  visible  to  others,  whilst  drink  lawfully  sold  to  a  lodger  is 
being  handed  out  from  it,  does  not  constitute  an  exposure  for 
sale  to  others  seeing  it.^^  The  liquors  exposed  for  sale  must 
be  intoxicating,  and  it  is  proper  to  so  instruct  the  jury.^" 
Intent  to  sell  is  not  an  exposure.  Nor  is  the  offense  committed 
if  the  liquor  be  concealed  or  deposited  where  its  presence 
cannot  be  known  to  the  public.^' 

18  state  V.  Johnson,  3  R.  I.  94 ;  21  White  v.  Nestor,  13  N.  Z.  L. 
Commonwealth  v.  Porter,  4  Gray       R.  751. 

426.  22  Commonwealth  V.  Curran,  119 

19  People    V.    Clark,   61    N.    Y.       Mass.  206. 

App.   Div.   500;    70   N.   Y.   Supp.  23  Commonwealth  v.  MoCue,  121 

594.  '  Mass.    358.      But    see    Oommon- 

20Mackey  v.    Siddell,   23  N.   Z.  wealth  v.  Atkins,   136  Mass.   160, 

L.  R.  3&1;  In  re  Biggins,  19  N.  Z.  and  Commonwealth  v.  Welch,  140 

L.  R.  630.  Mass.  372;  5  N.  E.  X66. 
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Sec.  663.    Keeping  tippling  house — ^Definition. 

Statutes  occasionally  forbid  the  keeping  of  a  tippling  house 
without  a  license.  These  statutes  are  similar  to  those  for- 
bidding the  keeping  of  a  house  or  place  for  the  illegal  sal^  of 
liquors,  except  that,  the  place  kept  must  come  within  the 
definition  of  a  "tippling  house."  In  Kentucky,  according  to 
common  usage,  a  tippling  house  is  "a  house  in  which  liquors 
are  sold  in  drams  or  small  quantities  to  be  drunk  on  the 
premises. "  -*  A  sale  of  any  intoxicating  liquor  without  a 
license,  in  a  house,  to  be  drunk  therein  or  adjacent  thereto, 
or  which,  after  the  sale,  was  so  drunk,  constitutes  the 
offense  of  keeping  a  tippling  house.^°  Under  an  indict- 
ment charging  a  sale  without  a  license,  the  defendant  cannot 
be  convicted  of  keeping  a  tippling  house,  for  the  offense  of  a 
sale  without  a  license  is  completed  by  the  mere  act  of  selling, 
without  regard  to  the  use  to  which  the  liquor  is  put  or  for 
which  it  is  sold.=°  Where  a  statute  made  it  an  offense  to  sell 
liquor  in  a  particular  town  to  be  drunk  therein,  and  also  pro- 
vided that  whoever  should  "sell  the  same  and  the  same  shall 
be  so  drunk  shall  be  guilty  of  keeping  a  tippling  house,"  it 
was  held  error  to  instruct  the  .iury  that  if  they  believed  the 
accused  sold  the  liquor,  as  charged,  to  be  drunk,  "or"  that 
the  same  was  drunk  in  such  town,  they  should  find  him  guilty. 
The  instruction  should  have  been  that  if  they  believed  the 
accused  sold  the  liquor,  as  charged,  to  be  drunk,  "and"  that 
the  same  was  drunk  in  such  town,  they  should  find  him  guilty.^' 

2*Lovejoy  v.  Commonwealth,  13  Ky.  L.  Rep.  (aDstract)  537".      See 

Ky.  L.  Rep.  (abstract)  976;  Koop  Allftn  v.  Commonwealth,  10  Ky.  L. 

V.  State,  47  111.  327.  Rep.    (abstract)   272. 

25  Commonwealth  v.  Graves,   16  27  Raubold     v.     Commonwealth, 

Ky.  L.  Rep.   (abstract)   272.  12  Ky.  L.  Rep.   (abstract)   9«7. 

28  Bagby    v.    Commonwealth,    4 
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Sec.  664.    Keeping  open  defined. 

In  order  to  constitute  the  offense  of 


'keeping'  open"  a 


barroom  or  liquor  saloon  on  prohibited  days,  it  is  not  neces- 
sary that  the  house  should  be  kept  open  in  the  same  manner 
as  on  ordinary  or  lawful  days.  The  statute  will  be  violated  if 
the  place  is  so  kept  that  access  may  be  had  thereto  and  facili- 
ties afforded  for  the  obtaining  of  intoxicating  liquors,  and  it 
is  not  material  whether  the  access  is  by  the  front  or  back  door, 
or  whether  the  door  is  kept  open  or  is  opened  only  on  applica- 
tion for  admittance.^  And  it  has  been  held  that  the  fact  that 
the  saloon  keeper's  only  entrance  to  his  house  was  through  a 


iKroer  v.  People,  78  111.  294. 
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room  adjoining  the  saloon  and  separate  from  it  by  swinging 
doors  only,  was  not  a  defense  for  keeping  such  a  room  open 
on  Sunday.^  In  the  District  of  Columbia,  however,  it  has  been 
held  that  where  a  saloon  keeper  .^id  no  means  of  ingress  to 
or  of  egress  from  his  home  except;  through  the  saloon,  an 
opening  of  the  saloon  for  the  purpose  of  entering  his  house 
was  not  within  the  statute.^  The  general  rule  upon  this  sub- 
ject and  that  which  is  supported  by  the  greatest  weight  of 
authority,  is  that  drinking  places  cannot  be  opened  for  any 
purpose  whatever  and  that  the  intent  with  which  they  are 
opened  is  immaterial.  If  the  place  is  in  fact  a  birroom  or 
saloon,  and  if  it  is  open  and  accessible  to  the  public,  that  is 
enough,  without  regard  to  the  purpose  for  which  it  was 
opened.*  "And  that  part  of  the  house  where  the  bar  is 
situated  may  not  be  open  to  the  public,  yet  if  other  rooms  in 
the  house,  connected  with  the  barroom,  and  habitually  or 
occasionally  used  for  drinking  purposes,  are  accessible  to 
persons  desiring  liquor,  such  rooms  are  regarded  as  a  part  of 
the  saloon,  and,  while  they  are  open  the  saloon  is  not  closed 
as  the  law  requires."^  And  the  same  is  true  of  rooms  not 
connected  with  the  saloon  if  liquors  are  sometimes  served  and 
sold  there."    And  if  a  room  is  used  for  a  saloon  and  for  other 

2  People    V.    'lalbot,    120    Mich.  s  Black  on  Intoxicating  Liquors, 

486;   79  N.  W.  688.  §393;    Harvey   v.    State,    65    Ga. 

sHannan  v.  District  of  Colum-  568;   People  v.  Higgins,  66  Mich. 

bia,  12  App.  Cas.   (D.  C.)  26i5.  159;    22    N.    W.    309;    People    v. 

*Hussey   v.   State,    69   Ga.   54;  Scranton,  61  Mich.  244;  28  N.  W. 
Klugv.  State,  77  Ga.  734;  Monses  81;   People  v.  Cox,  70  Mich.  247; 
V.  State,  78  Ga.  110;  Williams  v.  38  N.  W.  23io;  People  v.  Hughes, 
State,  100  Ga.  511;   State  v.  Mar-  90  Mich.  368;  51  N.  W.  531;  Pec- 
tin,  20  Ind.  App.  699;    Kurtz  v.  pie   v.    Ringstead,   90   Mich.   371; 
People,   33   Mich.   279;    People   v.  51  N.  W.  519;  People  v.  Koob,  109 
Blake,   53   Mich.   566;    18   N.    W.  Ind.  358;    67   N.  W.   320;   People 
360;    People    v.    Cummertord,    58  v.   Bowkus,    109   Mich.   360;    Led- 
Mich.  328;  25  N.  W.  203;  People  erer   v.   State,    50    Ohio    Cir.    Ct. 
V.   Minter,   59    Mich.   558;    26   N.  623;     Morgantown     v.     Common- 
W.    701;    People    v.    Taylor,    110  wealth,  94  Va.  787. 
Mich.  491;  6S  N.  W.  303;  People  «  People  v.  W  nipple,   108  Mich. 
V.  Schottey,   116   Mich.   1;    74  N.  587;  '66  N.  W.  490. 
W.  209;  State  v.  Heible,  54  Ohio 
St.  321. 
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purposes,  it  must  be  kept  closed  on  prohibited  days ;  ^  and  this 
is  true  where  a  restaurant  and  barroom  are  managed  by  the 
same  person,  there  being  a  partition  between  them  and  liquor 
is  furnished  from  the  barroom  to  customers  in  the  restaurant,' 
even  though  the  bar  be  concealed  from  the  restaurant  and  a 
canvas  between  them  bears  the  sign  "bar  closed.""  On  the 
other  hand,  the  statute  is  not  violated  if  the  proprietor  of  a 
barroom  or  saloon  opens  it  at  the  request  of  an  oflSeer  to 
allow  him  to  search  for  a  person,  although  a  crowd  follows 
him." 

Sec.  665.    Keeping  open  ajid  selling  distinguished. 

In  the  preceding  section  it  is  stated  that  in  many  juris- 
dictions it  is  made  a  criminal  offense  to  keep  open  a  place 
where  intoxicating  liquors  are  sold,  or  to  sell  them  on  a  legal 
holiday.  Under  such  a  statute  two  distinct  ,offenses  are 
created,  namely:  (1)  the  keeping  open  of  a  place  where  in- 
toxicating liquors  are  sold  on  a  legal  holiday,  and  (2)  the 
-selling  of  such  liquors  on  such  a  day.  Such  crimes  are  of 
equal  turpitude,  and  a  prosecution  and  conviction  for  one 
cannot  be  pleaded  as  a  defense  in  a  prosecution  for  the  other. 
In  other  words,  a  liquor  dealer  who  admits  a  customer  to  his 
place  of  business  on  a  prohibited  legal  holiday  and  sells  in- 
toxicating liquors  to  him  may  be  prosecuted  severally  for  both 

7  Harris  v.  People,  1  Colo.  App.  v.  Smith  (Mieh.),  122  N.  W.  286; 
2S9;    Lederer    v.    State,    11    Ohio       16  Det.  L.  N.  365. 

Dec.  (reprint)   31.  The  object  of  the  law  requiring 

8  Cooper  V.  State,  88  Ga.  441;  saloons  to  be  closed  when  sales 
14  iS.  E.  592;  Harmon  v.  State,  cannot  be  lawfully  made  is  to 
«2  Ga.  455;  17  S.  E.  666.  remove  the  dangers  of  the  taking 

9  Hussey  v.  State,  69  Ga.  54.  advantage    of    its    being    open   to 

10  Miller  v.  State,  68  Miss.  533 ;  sell  clandestinely  what  on  other 
9  So.  289.  days    is    sold    openly.      People  v. 

A     private     individual     cannot  Beeler,   73   Mich.  640;    41   jSf.   W. 

bring    proceedings    in    mandamus  827. 

against  a  police  commissioner  to  It  is  no  oifense  at  common  law 

compel  him  to  enforce  the  law  re-  to  keep  a  saloon  open  on  Sunday, 

quirihg  saloons  to  be  closed,  even  Young    v.    State     (Ala.),    48    So. 

though  the  proper    officer   refuses  490. 
to  bring  such  an  action.     Gowan 


1121  KEEPING  PREMISES  CLOSED.  §  666 

offenses  and  if  convicted  be  punished  in  each,  or  if  acquitted 
in  one  he  may  be  prosecuted  and  convicted  in  the  other.  It 
cannot  be  said  that  one  of  these  primes  is  of  a  higher  grade 
than  the  other,  or  that  either  merges  in  the  other." 

Sec.  666.    Legal  holidays  defined. 

In  many  jurisdictions  it  is  made  a  criminal  offense  to  keep 
open  a  place  where  intoxicating  liquors  are  sold  or  to  sell  such 
liquors  on  a  legal  holiday.  Holidays  f oT  any  and  all  purposes 
are  creatures  of  legislative  enactment,  and  when  the  Legis- 
lature has  designated  a  specific  day  as  a  legal  holiday,  it  has 
the  authority,  under  the  police  power  of  the  State,  to  prohibit 
the  sale  of  intoxicating  liquors  on  such  day.^^  There  are,  it  is 
said,  two  kinds  of  holidays:  ecclesiastical  and  State;  the 
former  established  by  the  church,  the  latter  by  the  State.  In 
this  country  we  do  not  recognize  the  ecclesiastical  holidays, 
for  we  have  no  established  church,  and  affairs  of  State  are 
carefully  separated  from  ecclesiastical  matters.  As  already 
stated,  in  this  country  legal  holidays  are  the  creatures  of  legis- 
lative enactment.'^  By  a  statute  of  William  IV.,  Sunday, 
Easter  Monday,  Easter  Tuesday  and  Christmas  Day  were 
made  holidays,  but  in  this  country  election  days,  Labor  Day, 
Memorial  Day,  Washington's  birthday.  Fourth  of  July,  Sun- 
day, Christmas  and  New  Tear's  Day  usually  are  designated 
legal  holidays.^*  But  in  this  connection  it  is  to  be  remembered 
that  a  legal  holiday  created  for  a  specific  purpose,  for  instance, 
the  protesting  of  commercial  paper,  is  not  a  legal  holiday 

11  Commonwealth  v.  Harrison,  is  Hadley  v.  Musselman,  104 
11  Gray  (Mass.)  308;  State  v.  Ind.  459;  3  N.  E.  122;  State  V. 
Ambs,  20  Mo.  214;  Weaver  v.  Mt.  Shelton,  38  Ind.  App.  80;  77  N. 
Vernon,   6  Ohio  Dee.  43«;   Alten-  E.  1052. 

berg   V.   Commonwealth,    126    Pa.  i*  Ruge  v.   State,   62   Ind.  388; 

St.  602;    17  Atl.   799;   Hudson  v.  State  v.  Atkinson,   139   Ind.  426; 

■Geary,  4  R.  I.  485;   Arrington  v.  39    X.    E.    51;    Commonwealth   v. 

Commonwealth,    87     Vt.     96;     12  Francis,  152  Mass.  508;  25  N.  E. 

S.  E.  224.  S36;    Eeithmiller    v.    People,     44 

12  State  V.  Shelton,  33  Ind.  App.  Mich.  280 ;  6  N.  W.  667 ;  People 
80;  77  N.  E.  1052.  v.   Ackerman,   80  Mich.   588;    45 

N.  W.  367. 
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within  the  purview  of  a  statute  making  it  criminal  to  keep 
open  a  place  where  intoxicating  liquors  are  sold  or  to  sell 
such  liquors  on  such  days.  A  "legal"  holiday  within  the 
purview  of  such  a  statute  must  be  a  general  one.  If  the 
statute  does  not  enumerate  the  holidays,  a  day  which  is  by 
another  statute  made  a  holiday  for  all  purposes  will  be  within 
the  prohibition  of  the  former  statute.  The  term  "legal  holi- 
day" has  also  befti  held  to  include  any  day  appointed  by  the 
governor  or  by  the  President  as  a  day  of  fasting  and  prayer, 
when  a  statute  other  than  that  regulating  the  liquor  traffic 
declares  that  it  shall  be  a  Ipgal  holiday,*" 

Sec.  667.    Keeping  saloon  open  at  prohibited  time. 

Statutes  often  require  places  where  liquors  are  sold  to  be 
kept  "closed"  during  certain  hours  of  the  day.  What  is 
meant  by  the  term  "closed"  has  been  the  subject  of  a  number 
of  judicial  decisions.  Thus,  a  statute  requiring  a  saloon  to 
be  "closed"  during  certain  hours,  means  such  a  closing  as 
customers  cannot  get  through  the  doors  by  a  mere  push  of  the 
hand  and  obtain  liquors,  even  by  helping  themselves  in  the 
absence  of  the  barkeeper.  And  so  long  as  customers  are  in 
the  saloon  it  cannot  be  said  that  the  saloon  is  closed.*"  Draw- 
ing a  curtain  around  the  bar  and  selling  no  liquors  is  not 
sufficient  to  prevent  a  conviction  for  keeping  the  saloon  open.*^ 
So  it  is  a  keeping  open  to  remain  with  the  barkeeper  and 
permit  a  third  person  to  be  present  during  the  time  of  clean- 

15  Ruge  V.  State,  62  Ind.  388 ;  418 ;  Morganstern  v.  Common- 
State  V.  Atkinson,  139  Ind.  426;  wealth,  94  Va.  787;  26  S.  E.  402; 
39  N.  E.  51;  State  v.  'Shelton,  38  Hussey  v.  State,  69  Ga.  54  (cur- 
Ind.  App.  80;  77  N.  E.  105-2.  tain  having  on  it  the  words  "bar 

10  Smith  V.   istate,   48   Tex.  Cr.  closed");    People    v.    Hughes,    90 

App.  609;  90  S.  W.  37;  People  v.  Mich.  368;   51  N.  W.  518;   Lerd- 

Cummerford,    58    Mich.    328;    25  erer  v.  State,   24   Wkly.  L.  Bull. 

N.  W.   203;    Kroer  v.  People,  78  153;  affirmed  5  Ohio  Cir.  Ct.  Rep. 

111.  294;   People  v.   Schotley,   116  623;  3  Ohio  C.  D.  303   (separated 

Mich.  1 ;   74  N.  W.  209 ;   Johnson  by    a    wire    screen )  ;    Sullivan   v. 

V.    Chattanooga,    97    Tenn.    247;  District  of  Columbia,  20  App.  D. 

3fl  S.  W.  1092.  C.   29;    Orme   v.   Tuscumbia,    150 

"Baldwin   v.    Chicago,    68   111.  Ala.  520;  43  So.  669. 
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ing  up,  and  then  taking  a  drink  after  the  work  is  done.^' 
Under  a  statute  requiring  restaurants  to  be  kept  closed  from 
1  to  5  A.  M.,  sales  of  liquors  during  those  hours  in  connection 
with  meals  furnished  to  participants  in  a  ball  is  a  violation  of 
its  provisions,  and  it  is  no  defense  that  the  practice  has  long 
been  followed. ''  So  serving  liquors  in  an  adjoining  room  in 
the  same  building,  from  the  bar,  though  such  room  is  dis- 
connected from  the  saloon,  is  a  keeping  open  of  the  saloon,  and 
is  a  violation  of  the  statute  requiring  it  to  be  closed.^"  So  a 
billiard  room  with  an  opening  to  the  barroom,  though  closed 
with  buttoned  curtains,  is  a  part  of  the  saloon,  and  if  kept 
open  at  prohibited  times  is  a  violation  of  the  statute.^^  Draw- 
ing liquor  and  delivering  it  in  a  saloon  is  a  keeping  it  open, 
though  the  liquor  was  not  there  consumed.^^  So  it  is  sufficient 
to  sustain  a  conviction  that  the  door  of  the  house  was  open  as 
well  as  the  gate  of  the  fence  surrounding  the  house,  and  the 
barkeeper  and  another  person  were  in  the  saloon.^^  So  it  is 
sufficient  to  secure  a  conviction  to  show  the  usual  parapher- 
nalia of  a  saloon,  that  people  went  in  and  out  at  a  side  door, 
the  front  door  being  closed,  and  came  out  drunk  and  fighting, 
making  a  great  noise,  and  that  liquor  was  served  at  meals  and 
people  seen  to  there  drink.^*  So  if  it  be  shown  that  men  are 
seen  in  the  saloon  and  a  man  walking  behind  the  bar,  the 
evidence  is  sufficient  though  it  be  shown  that  people  had  to 
pass  through  the  saloon  in  order  to  reach  a  restaurant  in  the 

18  People   V.    James,    100    Mich.  5S7;    '66    N.    W.    490;    People    v. 

522;   59  N.  W.   236.     Or  even  if  Cox,    70    Mich.    247;     38    N.    W. 

no  third  person  be  present.     Peo-  235;   People  v.  Einsted,  90  Mich, 

pie  V.  Tolman,  148  Mich.  305;  111  371;    51    N.    W.    519;    People    v. 

N.   W.   772;    14  Detroit   L.  News  Hughes,  97  Mich.  543;   56  N.  W. 

107;    People   v.    Roby,    52    Mich.  942. 

577;  50  Am.  Rep.  270;   18  N.  W.  21  People  v.   Hughes,   97    Mich. 

365.  543 ;  56  N.  W.  942 ;  Utsler  v.  Ter- 

19/rare  Whitney,  142  N.Y.  531;  Titory,    10    Okla.     463;     62    Pae. 

37   N.   B.   621,   affirmed   3   N.   Y.  287. 

Supp.   838;    People  -v.   Beller,   73  22  Harris    v.    People,     1     Colo. 

Mich.  640;  41  N.  W.  827;  People  App.  289;  28  Pae.  1133. 

V.    Norman    (Mich.),    122   N.   W.  23  Klug  v.  State,  77  Ga.  734. 

369;  13  Det.  L.  News  704.  2*  Commonwealth    v.    Leighton, 

20  People  V.  Whipple,  108  Mich.  140  Mass.  305;  6  N.  E.  221. 


§  667  {APPIC  IN  INTOXICATING  LIQUORS.  1124 

rear,  even  though  the  front  door  be  closed  but  not  locked.^' 
Upon  a  charge  of  exposing  liquor  for  sale  evidence  showing 
defendant's  shop  door  was  open,  persons  were  seen  therein, 
one  with  a  glass  in  his  hand,  liquors  were  exposed,  and  the 
door  was  open,  was  held  sufficient  to  convict  though  the 
weather  was  very  warm  and  the  door  was  the  only  means  of 
ventilating  the  room  in  which  the  defendant  usually  sat  and 
ate.-°  So  evidence  showing  the  breaking  open  of  the  closed 
door  of  the  saloon  at  two  o'clock  in  the  morning,  finding  the 
barkeeper  behind  the  door,  the  doors  between  the  saloon  and 
a  pool  room  and  dining  ro.om  open,  and  the  sound  of  people 
rushing  out  the  backway,  is  sufficient  to  sustain  a  conviction  of 
keeping  the  saloon  open.^'  A  saloon  keeper  cannot  justify  his 
opening  the  saloon  to  give  a  man  liquor  who  feigns  sieknegs, 
but  he  may  if  the  man  is  actually  ill  and  in  eminent  need  of 
it,  and  he  acts  in  good  faith."'  In  order  to  commit  the  offense 
of  keeping  a  saloon  open  on  Sunday  it  is  not  necessary  that 
liquor  be  sold.^'  But  it  is  error  to  charge  the  jury  that  they 
may  convict  the  defendant  if  he  kept  his  saloon  open  "for 
any  purpose. "  ^^  If  a  bar  be  openly  situated  in  a  garden  pro- 
vided with  seats,  resorted  to  for  recreation,  the  bar  is  kept 
open,  liquors  being  served  from  it.^^     Upon  proof  that  the 

25  Warwick  v.  State,  48  Ark.  on  Sunday  opened  "his  shop 
27;  2  S.  W.  253;  Bell  v.  Walters,  where  he  retails  for  the  purpose 
14  N.  W.    (N.  S.  W.)    190.  of    selling"    liquors    of    a    certain 

26  The  clerk  testified  nothing  had  amount  for  each  oflFense  of  sell- 
been  sold  that  day.  City  Council  ing,  it  was  held  that  a  sale  must 
V.  Talck,  3  Rich.  L.   ( S.  C. )   299.  be  proven  before  any  penalty  could 

2'  McKinney    v.    Nashville,    96  be  assessed.   It  should  be  observed 

Tenn.  79 ;  33  S.  W.  724.  proof  of  a  sale  was  absolutely  nec- 

28  Leyden  v.  State,  78  Ga.   105.  essary  in  order  to  determine  the 

29  People  v.  Eobbins,  79  Mich.  amount  of  the  penalty  to  be  as- 
130;  37  N.  W.  924;  Lucas  v.  sessed.  Lincolnton  v.  McCarter, 
State,  92  Ga.  454;  17  S.  E.  668;  Bush.  L.  (N.  C.)  429.  Contra, 
Klug  v.  State,  77  Ga.  734;  Mon-  Werdman  v.  People,  7  111.  App.  S. 
ses  V.  State,  78  Ga.  110;  Hall  v.  s*  People  v.  Winter,  59  Mich. 
State,  3  Kelly  (Ga.)  18';  Sulli-  557;  26  N.  W.  701;  Monser  v. 
van    f.   District  of   Columbia,   20  State,  78  Ga.  110. 

App.  D.  C.  29.  sipeople  v.  Beller,  73Mich.  640; 

Yet  where  an  ordina:hce'  in-  41  N.  W.  827.  Contra,  State  v. 
flicted  a  penalty  on  anyone  who       Barr,  39  Conn.  40. 
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defendant  had  a  license  for  a  saloon  and  kept  one  in  the 
huilding  on  the  first  floor,  but  the  liquor  was  sold  on  the 
special  occasion  on  the  second  floor,  in  a  rear  room  unconnected 
"with  the  saloon,  where  the  defendant  was  present,  sitting  with 
people  at  a  table,  and  his  barkeeper  selling  liquor,  it  was 
held  that  the  jury  might  draw  the  inference  that  he  was 
keeping  his  saloon  open,  but  it  was  error  to  charge  the  jury 
that  his  having  a  license  and  keeping  a  saloon  on  the  first 
was  prima  facie  evidence  he  kept  the  one  on  the  second 
floor.^-  So  furnishing  liquor  in  a  sitting  room  opening  off  a 
saloon  is  the  keeping  the  saloon  open.^^  A  statute  requiring 
a  saloon  to  be  kept  closed  "during  the  entire  day,"  means 
from  midnight  to  midnight.^*  One  forbidding  the  keep- 
ing open  of  a  "liquor  shop"  applies  to  a  dwelling  house 
where  liquor  is  sold.^°  Where  a  statute  forbids  the  keeping 
open  of  a  house  on  a  certain  day  where  liquors  are  reputed 
to  be  sold,  the  reputation  applies  to  any  time.'"  The  usual 
statute  applies  to  any  house  where  liquors  are  sold  in  small 
quantities,  and  proof  of  that  fact  and  the  fact  that  the  house 
was  kept  open  on  the  prohibited  time  justifies  a  conviction.^' 

Sec.  668.    Keeping  open  at  prohibited  time,  continued. 

If  an  innkeeper  may  lawfully  furnish  his  guests  in  his 
hotel  liquors  on  Simday,  he  cannot  be  convicted  of  keeping 

32  People  v..  Kridler,  80  Mich.  171;  Commonwealth  v.  Rogers, 
592;  45  N.  W.  374.  1    Del.    Cr.    Rep.    517;    Janks    v. 

33  People  V.  Bowkus,  109  Mich.  State,  29  Tex.  App.  233;  IS  S.  W. 
360;  67  N.  W.  319;  Harvey  v.  615;  Kroer  v.  People,  78  111.  294; 
State,  65  Ga.  568   (a  bedroom).  Jones  v.   State,  32  Tex.   Cr.  Rep. 

As  to  instructions,  see  Croell  v.  533;  25  S.  W.  124    ("during  any 

State,  25  Tex.  App.  755;  9  S.  W.  portion  of  the  day  on  which  an 

©8,   reversing  25   Tex.   App.   596;  election   is   held").      It   is   other- 

8  S.  W.  816;  Levine  v.  State,  35  wise  where  the  day  is  defined  to 

Tex.  Cr.  Rep.  647;  34  S.  W.  969.  be  from  sunrise  to  sunset.    Woos- 

3*  Kane    v.    Commonwealth,    89  ter  v.  State,  6  Baxt.  533. 

Pa.  52;j;    33/      Rep;  787;    Haines  35  Wooster    v.    State,    6    Baxt. 

V.   State,   7   Tex.   App.   30;    Law-  533. 

rence  v.  State,  7  Tex.  App.  192;  36  state  v.  Cady,  47  ■Honn.  44; 

Commonwealth  v.  Murphy,  95  Ky.  Quintard  v.  Corcoran,  50  Conn.  34. 

38;    23    Sv    W.     656;     Sehuck    v.  37  Harris  v.  People,  21  Colo.  95; 

State,  50  Ohio  St.  493;  34  N.  E.  39  Pae.  1084. 
663;  English  v.  State,  7  Tex.  App. 
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open  Ws  saloon  kept  In  connection  therewith  by  proof  of 
supplying  liquors  to  such  guests.'*  But  a  statute  forbidding 
the  keeping  open  of  a  place  where  liquor  is  reputed  to  be 
kept  for  sale  may  include  an  entire  hotel  having  that  reputa- 
tion, though  liquors  be  not  sold  in  all  its  rooms.''  It  is  not 
necessary,  that  the  house  kept  open  should  be  a  nuisance  to 
constitute  a  violatjpn  of  the  statute.*"  It  is  immaterial  that 
the  purpose  of  keeping  the  saloon  open  was  an  innocent  one,*^ 
or  for  even  a  moment  for  any  cause."^  Anyone  having  control 
over  a  saloon  may  be  convicted  of  keeping  it  open,  though  he 
does  not  own  it  nor  have  any  interest  therein.*'  If  the  keeper 
of  a  bar  have  a  restaurant  in  the  next  room,  with  a  door  open- 
ing through  the  portion  between  it  and  the  barroom,  and  he 
serves  liquor,  in  person  or  by  his  servant,  to  his  customers  in 
the  restaurant,  from  the  bar,  he  is  guilty  of  keeping  his  saloon 
open ;  **  and  this  is  true  although  the  liquor  was  brought  into 
the  restaurant  the  evening  before,  if  the  door  be  kept  open.*' 
So  a  person  who  sells  his  own  manufactured  wine  by  the  quart 
on  the  Sabbath  from  a  small  house  within  the  curtilage  of  his 
dwelling  keeps  open  a  tippling  house  within  the  meaning  of  a 
statute  forbidding  the  keeping  open  such  a  house  on  that 
day.*^  And  a  "tippling"  house  is  a  place  where  liquor  is  sold 
by  the  glass  or  drink;  and  a  boarding  house  keeper  who  sells 
but  a  single  glass  commits  the  offense  of  keeping  such  a 

38  State    T.    Gregory,    47    Conn.       therein.       People    v.     Minter,    59 
276;     State    v.    Ryan,    50    Conn.       Mieh.  557;  26  N.  W.  701. 

411;  Commonwealth  V.  Barnes,  138  «2  Monses  v.  State,  78  Ga.   110. 

{Mass.     511;      Commonwealth     v.  Contra,  Patten  v.  Centralia,  47 

Moore,   145  Mass.  244;    13  N.   E.  111.  370. 

893.  *3  Cooper  v.  State,  88  Ga.  4*1; 

39  State  V.  Ryan,  50  Conn.  411.  14  S.  E.  592. 

40  Hall  V.  State,  3  Kelly   (Ga.)  «  Cooper  v.  State,  88  Ga.  441; 
18.  14  S.  E.  592.                                     , 

41  Klug  V.  State,  77  Ga.  734.  45  Harmon  v.  State,  92  G«.  455 ; 
A  saloon  keeper  should  see  that       17  S.  E.  66i6;  People' v.  Koob,  109 

no  necessity  exists  for  keeping  his  Mich.  358;  67  N.  W.  320   (double 

saloon   open   by   carrying  on   any  doors  between  the  rooms), 

other      business      therein,      which  46  Thomason    v.    State,    92    Ga. 

would      require      the      doors      to  46i5 ;  17  S.  E.  858. 
be  open  or  for  persons   to  enter 
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house  open.*'  Any  means  of  access  to  the  saloon  afforded  is 
a  keeping  of  it  open.*'  And  it  has  been  held  that  keeping  it 
open  for  merely  cleaning  ^it  up,  no  liquor  being  sold,  was  an 
offense.*'  Rooms  adjoining  kept  for  card  playing  are  a  part 
of  a  saloon,  and  if  kept  open  an  offense  is  committed; '"'  and 
if  such  rooms  are  the  saloon  keeper's  living  rooms  in  which  his 
family  lives,  to  admit  visitors  to  them  is  a  violation  of  the 
statute."^  For  a  proprietor  to  allow  his  bartender  to  enter  the 
saloon  and  get  a  glass  of  liquor  for  hims,elf  is  an  offfnse.^'' 
If  a  druggist  sells  liquors  on  Sunday,  then,  under  the  Missis- 
sippi statute,  he  must  close  his  drug  store  on  Sunday,  unless 
that  part  of  the  building  devoted  to  the  liquors  is  so  separated 
from  the  drug  store  proper  that  the  keeping  of  such  store  open 
will  afford  no  access  to  the  part  devoted  to  the  storage  or 
keeping  of  liquors."^  Under  a  statute  forbidding  the  keeping 
open  any  shop  "for  the  purpose  of  selling"  no  penalty  is  in- 
curred except  there  be  a  sale."*  And  it  has  been  held  that  a 
statute  making  it  an  offense  to  keep  a  saloon  open  on  Sunday 
or  to  permit  it  to  remain  open  on  that  day  means  keeping 
it  "open"  in  such  a  manner  as  to  induce  the  public  to  enter 
as  on  any  other  day.^°  Keeping  open  a  cigar  stand  in  con- 
nection with  a  saloon  is  an  offense,  though  a  wire  screen 


47  Koop  V.  State,  47  III.  327.  ">  People   v.   Hlggins,   56   Mich. 

48Kroer  v.  People,  78  111.  294;  159;    22    N.    W.    309;    People    v. 

People  V.  Henze,   149   Mich.    130;  Hughes,  90  Mich.  368;  61  N.  W. 

112   N.   W.    491;    19    Det.    L.   N.  518;     People     v.     Ringstead,     90 

491.  Mich.  371;  ri  N.  W.  619. 

49  People  V.  Waldvogel,  49  Mich.  si  People  v.  Cox,  70  Mich.  247 ; 

337;   13  N.  W.  620;  McKinney  v.  38  N.  W.  235. 

Nashville,  96  Tenn.  79;   33  S.  W.  62  People   v.  Crowley,   90   Mich. 

724;  Martin  v.  State   (Tenn.),  79  366;   51   N.  W.  517;   McCarty  v. 

S.  W.  131;  People  v.  Ludnell,  136  Atlanta,    121   Ga.    365;    49   S.   E. 

Mich.  303;   99  N.  W.   12;    11  De-  287,  citing  Monses  v.  State,  78  Ga. 

troit    Leg.    N.    1;     Rosenthal     v.  110. 

State    (Iowa),  77  N.  W.  488;  Re-  53  Miller  v.  State,  68  Miss.  533; 

gina  V.  Kirkdale,  56  L.  J.  M.  C.  9  So.  289. 

24 ;    18   Q.  B.  Div.  248 ;    15  J.  P.  ^*  Lincolnton  v.  McCarter,  44  N. 

214;  People  v.  Tolman,  148  Mich.  C.  429.     But  is  this  true? 

305;     111    N.    W.    772;     14    Det.  55  Munzebrock  v.  State,  10  Ohio 

L.  N.  107.  Dec.  277;  19  Wkly.  L.  Bull.  389. 
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separate  them  at  the  prohibited  times."  Any  opening  whereby 
patrons  may  enter  is  an  opening  within  the, prohibition  of  the 
statute,  though  no  business  be  carried  on  therein."*'  Keeping 
open  a  saloon  on  Sunday  constitutes  but  a  single  offense, 
whether  it  be  opened  one  or  many  times  in  a  day."'  Statutes 
sometimes  provide  that  proof  that  a  stranger  was  on  the 
premises  at  a  prohibited  time  shall  be  prima  facie  evidence 
that  they  were  unlawfully  kept  open,  and  on  such  proof  the 
owner  may  be  convicted  of  unlawfully  keeping  his  premises 
open."*  Evidence  that  a  person  was  standing  behind  the  bar, 
in  his  shirt  sleeves,  with  an  apron  on,  and  that  the  witness 
entered  by  a  side  door  and  purchased  liquors  shows  that  the 
saloon  was  unlawfully  kept  open.""  Opening  a  barroomi  for 
only  a  minute  by  the  proprietor,  or  by  his  agent  with  his  eon- 
sent,  is  a  violation  of  the  statute,  length  of  time  it  is  open 
being  immaterial ;  "^  but  whether  or  not  the  opening  was  a 
necessity  is  a  proper  inquiry,  for  if  it  was  opened  through 
necessity  no  offense  is  committed.*"  A  sale  is  not  necessary 
to  constitute  the  offense  of  keeping  the  saloon  open,'^  but  it 

ssLcrderer  v.   State,   24   Wkly.  648;    58   S.  E.   1070;    Richardson 

L.  Bull.  153;  affirmed,  o  Ohio  Cir.  v.   State,   3  Ga.  App.   313;    59  S. 

Ct.  Rep.  623;    3  Ohio  C.  D.  303.  E.  916. 

"  State  V.   Heibel,  54  Ohio  St.  82  Richardson   v.    State,   supra; 

321;  43  N.  E.  328.     People  in  the  Thompson        v.        Commonwealth 

saloon  is  made  evidence  of   sales  (Ky.),    107    S.    W.    223;    32   Ky. 

by   st!'+"te   in    Ohio.     Effinser   v.  L.  Rep.  714. 
Stat                     Cir.  Ct.  Rep.   376.  In  South   Dakota  if   a   servant 

58  People  V.  Cox,  70  Mich.  247 ;  open  his  master's  saloon  against 

38  N.  W.  235;   Queen  v.  Brooks,  his  instructions,  the  master  is  lia- 

6  Juta  319.  hie.      State   v.   Kinney,   21   S.    D. 

■Contra,    rommonwealth    v.    Mo-  390;    113   N.   W.   77;    Roberts   v. 

Cann,   94   S.  W.  fi45;    29  Ky.  L.  State,  52  Tex.  Cr.  App.  335;  .107 

Rep.  707    (each  opening  is  an  of-  S.  W.  59. 
fense).  63  Smith   v.  State,  52   Tex.   Cr. 

60  Birmingham       v.       People  App.  357 ;  107  S.  W.  353 ;  State  v. 

(Colo.),  90  Pac.  1121.  Blnnard,  21   Wash.   349;   58  Pae. 

80  State    V.    Madeira,    125    Mo.  210;  People  v.  Bowkus,  109  Mich. 

App.  308;    102  to.  W.   1046;    Bell  360;    67    N.    W.    319;    People    v. 

V.  Walters,  14  W.  N.   (N.  S.  W.)  Schottey,  116  Mich.  1;   74  N.  W. 

190.  209.    Nor  an  intent  to  sell.    Clif- 

eiKohnan  v.  State,  2  Ga.  App.  ford   v.    O'Donnell,  24  N.  S.   W. 
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has  been  held  that  a  proof  of  a  sale  of  non-intoxicating  liquor 
did  not  show  a  keeping  open  for  the  sale  of  intoxicating 
liquor."*  An  ordinance  prohibiting  licensed  saloons  from 
opening  on  the  Sabbath  is  a  reasonable  one,  and  means  that 
saloon  keepers  must  temporarily  cease  to  entertain  the  public 
on  that  day.*"  If  there  be  a  substantial  adjustable  partition 
between  the  saloon  and  a  restaurant  in  the  same  building, 
and  this  partition  is  put  in  place,  the  saloon  will  be  closed.*" 
This  is  also  true  if  the  partition  be  a  glass  one.*^  Where  a 
bar  is  in  a  dwelling  house,  only  the  bar  need  be  kept  closed, 
not  the  entire  house."  Under  a  statute  or  ordinance  which 
prohibits  a  saloon  keeper  from  admitting  any  person  to  his 
saloon  on  Sunday,  other  than  himself  and  family,  it  is 
immaterial  for  what  purpose  he  admitted  a  person,  to  incur 
its  penalty.*"  The  unexplained  fact  that  the  saloon  is  open 
on  Sunday  is  enough  upon  which  to  convict  the  proprietor.'" 
An  unlicensed  saloon  keeper  may  be  indicted  for  keeping  his 
saloon  open  at  prohibited  times."  The  fact  that  the  defendant 
h£is  a  hotel,  restaurant  or  boarding  house  in  the  same  building 

8.      Contra,    Weidman   v.    People,  but    see    Sullivan    v.    District    of 

7   Bradw.    (111.)    38;   Vandalla  v.  Columbia,  20  App.  D.  C.  29. 

Carracher,  116  111.  App.  62   (must  ^t  In  re  CuUinan,  93  N.  Y.  App. 

be  proof  of  an  attempt  to  sell ) ;  Div.  427 ;  87  N.  Y.  Supp.  660,  af- 

Purefoy   v.    People,   65    111.    App.  firming  41  N.  Y.  Misc.   3;   83  N. 

167.  Y.  Supp.  581;   Blaylock  v.  State, 

6*^0!  parte   Menzies,   24   N.   S.  108  Tenn.  185;  65  N.  W.  398. 

W.    17S.      See   also   Dominiek   v.  os  poitras  v.  Quebec,  9  Rev.  Leg. 

State,  27  Ohio  Cir.  Ct.  Rep.  305.  531. 

65  Richards      v.   Bayonhe      .(N.  69  state  v.   Calloway,   11   Idaho 

J.   L.),   39   Atl.   708;    Bennett  v.  719;  84  Pac.  27. 

Pulaski  (Tenn.  Ch.)  52  S.  W.  913;  to  State  v.  Grant,  20  S.  D.  164; 

47   L.   R.   A.   278;    State   v.   Cal-  105  N.  W.  97;  Rooney  v.  Augusta, 

loway,  11  Idaho  719;   84  Pac.  27.  108  Ga.  774;   33  :S.  E.  646.     See 

The    ordinance    may    forbid    the  Cullinan  v.  Trolley  Club,  65  N.  Y. 

keeping    open   of   the    saloon    for  App.  Div.   202;    72   N.   Y.   Supp. 

one  purpose  and  permit  it  for  an-  629;    People   v.   Ryan,   86   N.   Y. 

other.     Lynch  v.  People,  16  Mich.  App.   Div.    524;    83   N.   Y.   Supp. 

472.  657. 

66 /n  re  Cullinan,  90  N.  Y.  App.  'i  State    v.    Meagher,    114    Mo. 

Div.  607;  «6  N.'  Y.  iSupp.   1046;  App.  266;  89  8.  W.  595,  See  §  669. 
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with  his  saloon  will  not  justify  his  keeping  the  latter  open/? 
Where  liquors  are  sent  up  from  a  saloon  by  a  dumb  waiter 
to  a  room  not 'otherwise  connected  with  the  saloon,  to  pur- 
chasers, the  saloon  is  kept  open.^^  Evidence  of  sales  are  per- 
missible to  show  a  keeping  open,  though  such  evidence  also 
shows  illegal  sales/*  Where  a  statute  prohibited  the  keeping 
open  of  any  door  Jpading  to  a  bar  on  Sunday,  and  the  bar  was 
located  in  a  hotel  whose  proprietor  had  a  right  to  serve  his 
guests  with  liquors,  and  his  waiters  went  through  a  door  to 
the  bar  to  obtain  liquors  for  guests,  and  while  so  doing  two 
special  excise  agents  thrust  'themselves  through  the  door  and 
started  for  the  bar,  but  were  promptly  ejected,  it  was  held 
that  no  offense  had  been  committed  by  the  saloon  or  hotel 
keeper/'  Where  a  statute  makes  it  an  offense  to  keep  a  bar- 
room open  at  a  prohibited  time,  it  is  not  necessary  to  charge 
that  it  was  kept  open  for  the  purpose  of  a  sale,  for  it  is  the 
keeping  of  it  open  that  constitutes  the  offense,  and  the  pre- 
sumption is  that  if  it  was  kept  open  so  the  public  could  have 
access  to  it,  it  was  kept  open  for  the  purpose  of  a  sale.'°  On 
a  charge  of  keeping  a  saloon  open,  the  evidence  must  connect 
the  defendant  with  the  control  over  the  saloon."  The  pro- 
prietor of  a  saloon  may  go  into  it  to  obtain  liquor  for  his  own 

'2  Hofhelntz   v.    State,    45    Tex.  An  instruction  to  the  jury  need 

Cr.  App.  117;  74  S.  W.  310.  not  state  the  defendant  must  have 

Where    a    statute     required     a,  kept   his   saloon   open   unlawfully 

liquor    "shop"   to   close   at    11    P.  and  willfully  in  order  to  convict 

M.,  a  shop  wherein  the  defendant  him.      Knox    v.    State    (Tex.    Cr. 

displayed  for  sale  and  sold  at  re-  App.),  77  S.  W.  13. 

tail  wines,  spirits  and  beer  only,  It  is  error  to  tell  the  jury  that 

was    held    to    be    such     a     shop".  a  man  who  keeps  a  saloon  must, 

Mackinson  v.  Hannay  [1906],  Vict.  under  the  decisions  of  the  courts, 

L.  R.  604.  be  more   careful   than   any   other 

'3  Kitchens  v.  State,  44  Tex.  Cr  man    in    the    State,    and   that    it 

App.  216;  70  S.  W.  82.  takes  less  evidence  to  convict  him 

''^  State    v.    Sodini,     84     Minn.  of  the  offense  than  of  any  other 

444;  87  N.  W.  130.  oflFense.     Veruki  v.  State,  127  Ga. 

T5  In  re  Cullinan,  75  N.  Y.  App.  289;  56  S.  E.  408. 
Div.  301;  78  N.  Y.  Supp.  118;  In  to  Lehman    v.    District    of    Co- 
re  Cullinan,  68  N.  Y.  App.   Div.  lumbia,  19  App.  D.  C.  217. 
119;  74  N.  Y.  Supp.  182.  "  Beane  v.  State,  72  Ark.  368; 

80  S.  W.  373. 
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use  unless  the  statute  absolutely  prohibits  him  entering  it  ex- 
cept in  acts  of  actual  necessity/*  Usually  proof  of  a  sale  by 
one  behind  the  bar  is  sufBcient  evidence  to  show  that  the 
saloon  was  kept  open."  A  manager  of  a  saloon,  on  returning 
from  a  theater  with  a  friend,  just  as  the  saloon  was  being 
closed,  gave  him  half  a  glass  of  sherry  wine  from  the  saloon 
stock ;  it  was  held  that  he  was  not  guilty  of  keeping  the  hous.e 
open  after  hours  and  permitting  drinking  therein.*" 

Sec.  669.    Keeping  open  at  prohibited  time,  continued. 

To  constitute  the  oifense  of  keeping  a  saloon  open,  it  is 
said  that  it  must  be  so  kept  that  persons  may  get  in  and  out 
of  it.  Where,  therefore,  the  outer  door  was  closed,  but  the 
persons  in  at  the  closing  time  remained,  and  the  keeper  of 
the  saloon  intended  to  sell  them  liquor,  no  offense,  it  was 
held,  was  committed,  for  a  sale  did  not  amount  to  a  keeping 
of  the  saloon  open.*^  It  is  not  necessary  that  the  opening  of 
the  saloon  be  willful  to  incur  the  penalty  of  the  statute,*^  nor 
that  the  defendant  personally  escort  the  customer  into  the 
barroom.*^  Where  a  statute  declared  that  saloons  should  not 
be  open  between  10  o'clock,  p.  m.  and  5  o'clock  a.  m.,  and  at 
10  o'clock  p.  M.  the  keeper  locked  the  doors  to  his  saloon  but 

78  Tobin  V.  District  of  Columbia,  R.  560 ;  68  J.  P.  39 ;  20  T.  L.  R. 
22  App.  D.  C.  482.  105, 

79  Monela  v.  State  ( Tex.  Cr.  It  may  well  be  doubted  if  this 
App. ) ,  70  S.  W.  548 ;  Bell  v.  case  would  be  accepted  as  a  proper 
Walters,  14  W.  N.  (N.  S.  W.)  construction  of  the  statute  in 
190.  many    States,    owing    to    the    ex- 

Sometimes  statutes  of  this  kind  treme  length   and   strictness  that 

apply  only  to  licensed  dealers,  and  many  courts  have  gone  on  ques- 

unlicensed  dealers  cannot  be  con-  tions   involving  the  liquor  traffic, 

victed  of   keeping  a,  saloon  open,  '^  Cranfill  v.  State,  49  Tex.  Cr. 

for  in  contemplation  of  law  they  App.  397;  92  S.  W.  846;  Biggs  v. 

cannot  keep  a  saloon.     Jordan  v.  Lamley    [1907],  Vict.  L.  R.  300; 

Nocolin,  84  Minn.  370;  87  N.  W.  McGee  v.  Wolfenden,  [1907],  Viet. 

916.  L.  R.  195. 

80  White  y.  Neilson,  6  F.  (Just.  ss  People  v.  Rand,  114  X.  Y. 
Cas.)    51.  App.   Div.  826;    100  X.  y.   Supp. 

81  Metropolitan  Police  Commis-  174;  Blaylock  v.  State,  108  Tenn, 
sioners  v.  Roberts,  73  L.  J.  K.  B.  186;  65  S.  W.  398. 

231    [1904];   1  K.  B.  369;  52  W. 
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remained  with  his  bartenders  to  take  up  the  cash  and  compare 
the  amount  with  the  register,  all  of  which  took  only  fifteen  or 
twenty  minutes,  and  then  they  unlocked  the  door  and  passed 
out,  no  one  entering,  and  no  sales  having  been  made  after 
closing,  it  was  held  that  the  statute  had  been  violated.** 
Where  a  statute  required  a  saloon  to  be  "locked,"  it  was  held 
that  merely  slipping  a  bolt  into  its  place  was  not  a  compliance 
with  its  provisions,  the  word  "locked"  meaning  locked  in  the 
ordinary  sense  of  the  word.*°  Yet  the  court  making  this 
decision  held  that  under  the  law  permitting  sales  to  travelers 
on  Sunday  the  saloon  might  be  kept  opeli  to  sell  to  them,  by 
which  we  may  understand  that  entering  the  saloon  to  pro- 
cure liquor  for  travelers  was  not  a  violation  of  the  statute 
requiring  such  places  to  be  closed  on  that  day.*"  Of  course,  if 
a  saloon  be  opened  without  the  knowledge  or  consent  of  its 
owner,  no  offense  is  commiitted  on  his  part.*^  But  it  has 
been  held  that  if  defendant 's  barkeeper  keep  Ihe  saloon  open 
in  disregard  of  his  instructions  such  defendant  violates  the 
(  statute.**  Thus,  where  a  plumber  entered  a  saloon  at  a 
prohibited  time  to  repair  a  water  pipe,  and  after  completing 
the  work  remained,  and,  without  request,  swept  out  the  saloon, 
and  remained  a  few  minutes  longer  talking  with  the  barkeeper, 

84  Llngelbock    v.    Hobson,     133  theory  that  only  a  licensed  dealer 

Iowa,  488;   107  N.  W.  168.     This  can  have  a  saloon, 

is  certainly  a  very  extreme  deoi-  8'  OTlaherty     v.     Hackett,     14 

sion,   produced   probably  by  pub-  Vict.  L.  R.  97. 

lie  clamor  against  the  liquor  traf-  so  Pewtress   v.   Smith,    13   Vict, 

fie.  L.  R.  390.      , 

In  Canada  only  a  licensed  sa-  st  Beane  v.  State,  72  Ark.  662; 

loon  keeper  can  be  guilty  of  keep-  80  S.  W.  573. 

ing   a   saloon   open   at   prohibited  ss  People  v.  Possing,   137  Mich, 

times.     Queen  v.  Davidson,  6  Can.  303;    100  N.  W.  396;    11   Detroit 

Cr.  Cas.  117;   3  Terr.  L.  E.  425;  Leg.   N.  249;    People   v.   Kriesel, 

Regina  v.  Henderson,  4  Terr.   L.  136  Mich.  80;  98  N.  W.  850;   10 

R.  146;  2  Can.  Cr.  Cas*  364;  Re-  Detroit  Leg.  K.  972. 

gina  V.  Williams,  8  Manitoba  342 ;  [Citing   ,  People     v.     Roby,    52 

Regina    v.    Grannis,    5    Manitoba  Mich.  577 ;  18  N.  W.  ,365 ;  50  Am. 

163;    Regina   v.   Radwell,  5   Ont.  Rep.   270;    People    v.    Blake,    52 

186;  Regina  v.  Henderson,  3  Terr.  Mich.  666;   18  N.  W.  360;  People 

L.    R.    146.     Probably    upon    the  v.  Talbot,  120  Mich.  486;  79  N.  W. 

688.] 
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it  was  held  that  the  statute  had  been  violated,  the  saloon 
having  been  kept  open  contrary  to  law.'"  Opening  the  saloon 
to  sell  to  an  employe  is  a  violation  of  the  statute.""  So  if  a 
social  club  keeps  its  bar  open  it  violates  the  statute."'  If 
hotels  may  keep  their  bars  open  to  dispense  liquors  to  their 
guests,  it  is  error  to  charge  generally  that  the  defendant  was 
guilty  if  he  kept  his  place  of  business  open  or  sold  liquors 
during  prohibited  hours."''  Where  the  only  entrance  to  the 
saloon  keeper's  dwelling  was  through  his  saloon,  it  was  held 
that  no  offense  was  committed  by  opening  the  saloon  doors  to 
reach  such  dwelling ;  "^  but  exactly  the  opposite  has  also  been 
held."*  The  fact  that  the  saloon  does  not  exactly  cover  the 
place  as  described  in  the  application  for  a  license  and  in  the 
license  is  no  defense,  although  a  statute  required  the  place 
where  the  saloon  was  to  be  opened  to  be  specifically  described 
in  both  the  application  and  license."'  In  an  Australian  case 
the  police  on  entering  licensed  premises  during  prohibited 
hours  found  the  bar  lighted,  the  licensee's  husband  inside  the 
bar,  and  the  bar  door  locked.  The  husband  thereupon  had 
the  door  unlocked  and  came  out  of  the  bar,  and  the  door  was 
immediately  reloeked.  No  liquor  was  sold.  The  statute  re- 
quired the  doors  to  be  kept  locked  during  prohibited  hours. 

89  People  V.  Lundell,  136  Mich.  92  State  v.  Eckert,  74  Minn.  4-63; 

303;  99  N.  W.  12;  11  Detroit  Leg.  77  2Sr.  W.  294.     See  State  v.  Bin- 

>;.   1,  citing  People  v.  Waldvogel,  nard,  21  Wash.  349;  58  Pac.  210, 

49    Mich.    337;     13    N.    W.    620;  and  Pewtress  V.  Smith,   13   Vict. 

People  V.  Crowley,  90  Mich.  366;  L.  E.  390.' 

51    N.   W.    517;    State   v.    Grant,  93  Hannan  v.  District  of  Colum- 

20    S.    D.    164;     105    N.    W.    97;  bia,  12  App.  D.  C.  265;  People  v. 

Barber   v.    Sullivan,   78    111.   App.  Henze,  149  Mich.  130;   112  K.  W. 

298.  491;  14  Det.  L.  N.  491. 

90MeCarty  v.  Atlanta,  121  Ga.  94  People  v.   Talbot,    120   Mich. 

365;    49   S.   E.   287    (citing  Mon-  4«6;   79  N.  W.  688. 

ses  V.  State,  78  Ga.  110)  ;  People  Perhaps  it  was  the  duty  of  the 

V.  Crowley,  90  Mich.  366;    51   N.  saloon  keeper  to  so  construct  his 

W.  517.  dwelling  house  that  he  could  en- 

91  Mohrman   v.    State,    105    Ga.  ter  it  without  going  through  his 

709 ;  32  S.  E.  143 ;  Beauvoir  Club  saloon.      See    People    v.    Minter, 

V.    State,    148   Ala.   643;    42   So.  59  Mich.  557;  2«  N.  W.  701. 

1040.  95  State    v.    Sodini,    84    Minn. 

444;  87  N.  W.  1130. 
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It  was  held  that  the  statute  had  been  violated.'*  Proof  that 
on  three  different  Sundays  defendant  sold  liquor  in  his  dwell- 
ing house  and  there  permitted  the  purchasers  to  drink  it,  is 
sufficient  evidence  to  sustain  the  charge  of  keeping  a  tippling 
house  open  on  a  Sunday.^'  Where  a  saloon  keeper  opened  his 
saloon  to  take  in  a  relative  suddenly  taken  ill  in  the  street, 
and  there  were  other  places  into  which  he  could  have  been 
taken,  it  was  helfl  that  the  evidence  did  not  show  an  over- 
whelming necessity  for  opening  the  saloon."*  If  the  defendant 
may  open  his  saloon  for  a  particular  purpose,  then  the  burden 
is  on  him  to  show  that  he  opened  it  for  that  particular  pur- 
pose."" Unless  the  statute  makes  the  offense  to  be  a  keeping 
open  with  intent  to  supply  liquors,  it  is  not  necessary  to  show 
it  was  kept  open  with  that  intent.^ 


38  Connolly  v.  Stenniker,  22 
Viet.  L.  E.  257;  18  Austr.  L.  T. 
60;  2  Austr.  L.  E.  (C.  N.)  322, 
explained  and  approved  in  Charles 
V.  Bones,  22  Austr.  L.  T.  97;  6 
Austr.  L.  E.  209.  See  also  Bed- 
dek  V.  Bowdler,  26  N.  Z.  884. 

97  Williams  v.  State,  100  Ga. 
511;  28  S.  E.  624;  39  L.  E.  A. 
269. 

98  People  V.  Taylor,  110  Mich. 
491;  68  N.  W.  303.  This  certainly 
is  a  "hard  case.'' 

99  Clifford  V.  O'Donnell,  24  N. 
e.  W.  8. 

1  Clifford  V.  O'Donnell,  24  N.  S. 
W.  8;  Bell  v.  Walters,  14  W. 
N.   {N.  S.  W.)    190. 

If  a  liquor  dealer's  bond  be 
conditioned  to  observe  all  the  li- 
quor laws,  it  is  a  breach  of  its 
terms  if  he  keeps  open  in  viola- 
tion of  a  statute  requiring  him 
to  close  his  saloon  on  Sunday. 
Quintard  v.  Corcoran,  50  Conn. 
34. 

If  a,  statute  prohibits  the  keep- 


ing open  on  Sunday  and  another 
statute  prohibits  a  sale  on  that 
day;  to  open  a,  saloon  and  make 
a  sale  therein  on  that  day  is  a 
violation  of  both  statutes,  and  two 
offenses  are  committed.  State  v. 
Ambs,  20  Mo.  214;  Hudson  v. 
Geary,  4  E.  I.  485. 

A  saloon  is  kept  "open,"  al- 
though admission  can  be  gained 
only  upon  application  to  the  pro- 
prietor. Kroer  v'.  People,  78  111. 
294;  People  v.  Gunmerford,  58 
Mich.  328;  25  N.  W.  203;  People 
V.  Beller,  73  Mich.  640;  41 
N.  W.  827;  Birmingham  v.  Peo- 
ple   (Colo.),  90  Pac.   1121. 

To  open  a  saloon  in  response  to 
the  demand  of  a  police  officer, 
who  desires  to  search  the  place 
for  an  alleged  criminal  or  for  al- 
leged stolen  property  is  not  an  of- 
fense, though  a  crowd  follow  the 
officer  into  the  saloon.  .  Miller  v. 
State,  68  Miss.  533;  9  So.  289. 

A  statute  forbidding  the  "ex- 
posure" of  liquors  on  Sunday  does 
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Sec.  670.    Sellings  or  exposing  liquors  for  sale  or  opening 
premises  during  closing  hours — English  cases. 

Under  the  English  statutes  many  decisions  have  been  made 
concerning  sales  or  exposing  liquors  for  sale  or  opening  or 
keeping  open  licensed  premises  during  the  time  that  public 
places  for  the  sale  of  liquors  are  required  by  statute  to  be 
closed.  The  statute  provides  that,  "Any  person  who  during 
the  time  at  which  premises  for  the  sale  of  intoxicating  liquors 
are  directed  to  be  closed  by  or  in  pursuance  of  this  act,  sells 
or  exposes  for  sale  on  such  premises  any  intoxicating  liquor,  or 
opens  or  keeps  open  such  premises  for  the  sale  of  intoxicating 
liquors,  or  allows  any  intoxicating  liquors  although  purchased 
before  the  hours  of  closing  to  be  consumed  in  such  premises, 
shall  be"  liable  to  a  penalty.^  One  of  the  English  judges  ex- 
pressed the  opinion  that  "a  person  opens  his  premises  within 
the  meaning  of  this  section  when  he  opens  them  for  carrying 
out  of  any  material  part  of  the  transaction  of  sale. ' '  *    Other 


not  require  them  to  be  covered  up 
when  at  the  bar.  Houtsch  v.  Jer- 
sey City,  29  N.  J.  L.  316. 

To  open  a  door  in  a  partition  be- 
tween a  saloon  and  a  store,  when 
both  are  owned  by  the  same  per- 
son, is  an  "opening"  of  the  sa- 
loon. Mallon  V.  Commonwealth 
<Ky.),  98  S.  W.  315;  30  Ky.  L. 
Rep.  328. 

An  ordinance  requiring  all 
places  where  "near  beer"  is  sold 
to  be  kept  closed  during  night 
hours  or  on  Sundays,  election  days 
or  legal  holidays  is  valid.  Camp- 
bell V.  Thomasville  (Ga.),  64 
S.  E.  815.  Where  a  statute 
provides  that  a  city  may  give  per- 
mission to  open  a  saloon  after  an 
hour  set  by  such  statute,  it  must 
give  the  permission  by  a  duly  en- 
acted ordinance,  and  can  not  do 
it  by  the  individual  permission  of 
members  of  the  common  council. 


People  V.  Richmond,  59  Mich.  570; 
26  N.  W.  770. 

A  statute  empowering  police 
commissioners,  whenever  in  their 
judgment  the  public  peace  requires 
it,  to  order  the  closing  temporarily 
of  all  barrooms,  requires  them  to 
specify  on  the  face  of  the  order 
the  length  of  time  the  barrooms 
shall  be  kept  closed,  and  any  or- 
der to  operate,  by  its  terms,  until 
further  notice  is  void.  State  v. 
Strauss,  49  Md.  288. 

If  one  obtain  a,  license  in  his 
own  name  and  permit  another  to 
conduct  a  saloon  in  his  name  un- 
der it  and  deposit  the  receipts  in 
Ms  name,  he  makes  him  his  agent 
and  is  liable  for  losses  at  gaming 
carried  on  at  the  place,  though  he 
exercise  no  control  over  the  place. 
-  2  37  and  38  Vict.  c.  49,  §  9. 

3  Saunders  v.  Thomey,  62  J.  P. 
404;    78   L.   T.  «27;    14  T.  L.  R. 
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statutes  permit  a  keeper  to  have  his  bona  fide  private  friends 
or  guests  during  the  prohibited  hours  and  also  permitted  him 
to  supply  them  by  gift  with  liquors.*  And  it  will  be  noted 
that  liquors  cannot  be  consumed  on  the  premises  after  closing 
hours  which  had  been  bought  while  the  house  could  be  kept 
lawfully  open.  We  take  the  following  summary  of  the  English 
cases  from  Mr.  Patterson 's  excellent  work,"  which  clearly  shows 
how  the  courts  of  ^hat  country  regard  what  is  an  offense  under 
this  statute :  "In  Tennant  v.  Cumberland,*  Tennant,  a  beer 
house  keeper,  was  charged  with  opening  his  house  for  the 
sale  of  beer  before  the  prohibited  hour  on  Sunday.  The 
evidence  in  support  of  the  charge  was  that  a  little  after 
midnight  on  Sunday,  the  door  of  the  house  was  closed  and  all 
appeared  quiet ;  that  a  little  after  two  o'clock  on  Sunday  morn- 
ing, persons  looking  through  the  window  saw  a  man  drinking 
with  the  beer  house  keeper  in  the  house,  and  that  afterwards 
the  beer  house  keeper  let  the  man  out.  The  court  held  that 
there  was  no  evidence  of  opening  the  house  for  the  sale  of 
liquor,  inasmuch  as  it  did  not  appear  but  that  the  man  was 
let  into  the  house  on  the  Saturday  or  that  the  house  was  open 
at  all  on  Sunday  before  he  was  let  out.  In  Gates  v.  South,^ 
an  ale  house  keeper  was  charged  with  keeping  open  the  house 
for  the  sale  of  spirits  during  the  prohibited  hours.  The  only 
evidence  was  that  guests  re^mained  in  the  house  after  the  hour 
of  closing,  but  there  was  no  selling  of  liquor  after  the  hour  of 
closing.  The  court  held  there  was  no  evidence  of  keeping 
open,  but  evidence  of  allowing,  liquor  to  be  consumed,  and 
that  an  ale  house  keeper  was  not  bound  to  turn  his  guests 

346;  Noblett  V.  Hopkinson  [1905],  ei   El.   and  El.   401;    23   J.   P. 

2  K.  B.  214;  69  J.  P.  269;  74  L.  J.  57   (decided  under  11  and  12  Vict. 

K.  B.  544;   53  W.  E.  637;   92  L.  c.    49,   s.   1,   now   repealed,   which 

T.  462;  21  T.  L.  R.  448.  made  it  an  ofifense  to  open  licensed 

*  Overton   v.    Hunter,    23    J.   P.  premises    for    the    sale    of    wine, 

608;  1  L.  T.  360.  spirits,    beer,    etc.,    or    sell    wine. 

Formerly  gifts  of  liquor  to  guests  spirits,    beer,    etc.,    before    certain 

were  not  forbidden.     Petherick  v.  hours  on  Sundays.) . 

Sargent,  26  J.  P.  135;  6  L.  J.  48.  t  23  J.  P.  739;  1  L.  T.  366  (also 

B  Patterson's      Licensing      Acts  decided  under  11   and  12  Vict.   c. 

(19  ed.),  pp.  504-508.  49,  s.  1). 
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out  when  the  clock  struck  twelve.  In  Thomson  v.  Greig,'  a 
constable  found  the  door  of  a  public  house  ajar  at  twenty 
minutes  to  4  a.  m.,  and  pushing  it  open  found  five  men  in  the 
bar  parlour,  three  of  whom  were  drunk.  Glasses  of  spirits 
were  found  on  the  table  but  none  of  the  men  were  seen  con- 
suming anything.  The  licensee  was  charged  under  the  Public 
House  Closing  Act,  1864,*  s.  5,  for  opening  his  house  during 
closing  hovirs,  and  convicted,  and  the  court  held  that  there 
was  ample  evidence  to  support  the  conviction.  Cockburn, 
L.  C.  J.,  said :  '  I  think  there  was  abundant  evidence  here  on 
which  the  justices  might  convict  the  appellant  [the  licensee], 
and  it  was  not  material  that  the  men  were  not  seen  to  consume 
anything.  To  hold  otherwise  would  be  opening  a  door  to  a 
gross  abuse. '  In  Jefferson  v.  Richardson,  ^"  an  ale  house 
keeper  was  charged  under  11  and  12  Viet.,  e.  4,  s.  4,  for 
unlawfully  and  knowingly  opening  and  keeping  open  the 
licensed  premises  for  the  sale  of  ale,  etc.  At  one  o'clock  on. 
Sunday  morning  seven  men  were  seen  to  come  out  of  the  side. 
door  of  the  premises,  the  front  door  being  shut,  and  shortly 
afterwards  an  eighth  man  came  out  drunk.  The  ale  house 
keeper  said  that  they  were  lodgers,  and  there  was  no  other  evi- 
dence on  that  point  one  way  or  the  other.  The  justices  convicted 
but  the  court  quashed  the  conviction  on  the  ground  that  there 
was  not  sufficient  evidence  to  justify  a  conviction  for  opening 
or  keeping  open  the  house.  Lush,  J.,  said :  '  If  the  conviction 
had  been  for  selling  beer  the  evidence  might  have  been  suffi- 
cient, but  here  the  charge  is  for  opening  the  house.'  Mellor, 
J.,  said:  'There  may  have  been  some  evidence  if  the  offense 
charged  had  been  selling  but  here  the  charge  is  opening  the 
house.'  In  Brewer  v.  Shepherd,"^^  a  beer  house  keeper  was 
charged  with  keeping  open  his  premises  for  the  sale  of  in- 
toxicating liquor  during  prohibited  hours.  A  man  went  into 
a  beer  house  after  closing  hours  and  was  seen  to  come  out 
with  a  bottle  of  beer.  Afterwards  the  man  explained  that  he 
had  left  the  bottle  before  closing  hours,  ordering  it  to  be 
filled,  and  then  went  to  get  shaved,  after  which  he  called  for 

8  34  J.  P.  214.  10  35  J.  p.  470. 

9  27  and  28  Vict.  c.  64.  "  37  J.  P.  102. 
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the  bottle.  The  justices,  disbelieving  the  explanation,  con- 
victed the  beer  house  keeper,  and  it  was  held  that  there  was 
some  evidence  that  the  offense  had  been  committed  and  that 
the  conviction  could  not  be  interfered  with.  In  Pearse  v. 
Gill,^^  some  farmers  had  met  on  licensed  premises  to  transact 
business  as  to  letting  some  grass  fields,  and  remained  after  the 
hour  of  closing  with  drinking  glasses  before  them,  some  of 
which  were  not  ^ite  empty,  the  front  door  being  closed,  but 
a  back  door  being  unfastened.  The  licensee  was  charged  for 
unlawfully  opening  or  keeping  open  his  premises  after  closing 
hours,  and  the  court  held  that  there  was  evidence  to  support  a 
conviction  for  keeping  open.  Field,  J.,  said:  'The  case  of 
Tennant  v.  Cumberland,  supra,  was  under  a  statute  which 
prohibited  the  opening  of  houses;  here  the  statute  is  against 
keeping  open.  The  back  door  here  was  unfastened,  and,  if  so, 
how  can  you  say  there  was  no  evidence  of  keeping  open  the 
house,  especially  as  men  were  inside  with  beer  before  them?' 
Mellor,  J.,  said:  'The  justices  must  consider  all  the  circum- 
stances and  they  might  have  thought  it  unlikely  that  the' men 
were  not  supplied  after  closing  hours.*  In  Saunders  v. 
Thomey,^^  a  beer  house  keeper  was  charged  under  s.  9  of  this 
act  for  opening  his  house  for  the  sale  of  intoxicating  liquors 
during  prohibited  hours.  A  person  on  the  Saturday  evening 
ordered  and  paid  for  a  dozen  bottles  of  beer,  which 
were,  by  arrangement,  to  have  been  delivered  on  the  Saturday 
night,  but,  owing  to  an  accident,  the  beer  was  not  delivered 
on  the  Saturday.  During  prohibited  hours  on  the  Sunday 
the  purchaser  sent  his  servant  to  the  beer  house  for  two 
bottles  of  the  beer,  and  such  servant  was  there  supplied  with 
and  was  seen  to  come  out  of  the  licensed  premises  with  the 
two  bottles  of  beer.  The  justices  convicted  and  the  high 
court  upheld  the  conviction.  There  appeared  to  have  been  no 
appropriation  of  any  specific  goods  for  the  purposes  of  the 
contract  on  the  Sunday,  and  on  the  Sunday  the  house  was 
opened  for  the  delivery  of  goods  in  respect  of  which  there 
had  been  no  appropriation  and  no  property  had  passed.    The 

12  41  J.  P.  742.  13  62  J.  P.  404;   78  L.  T.  627; 
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delivery  on  the  Sunday  was  a  material  part  in  the  carrying 
out  of  and  giving  effect  to  the  contract  made  on  the  Saturday. 
There  was  thus  sufficient  evidence  to  support  the  conviction. 
In  Jeffrey  v.  Weaver,^^  a  publican  was  charged  with  keeping 
open  his  licensed  premises  for  the  sale  of  intoxicating  liquor 
during  closing  hours.  Two  men  were  found  in  the  bar  by  a 
constable  after  closing  hours.  They  had  remained  on  in  the 
house  since  before  closing  time  and  subsequently  left  by  a 
back  door  and  ran  down  the  lane.  AH  the  doors  were  closed 
and  locked  so  that  there  was  no  access  to  the  premises  from 
the  outside.  It  was  held  that  there  was  no  evidence  of  keep- 
ing open.  Bruce,  J.,  said :  '  In  my  opinion,  if  the  doors  are 
really  closed  so  that  a  person  outside  could  not  come  in,  the 
premises  are  not  open  within  the  meaning  of  s.  9  of  the 
Licensing  Act,  1874.  It  is  really  a  question  of  means  of 
access  to  the  interior  of  the  premises  from  the  outside,  and  if 
there  are  no  such  means  of  access,  then  the  premises  are  not 
open  or  kept  open  within  that  section. '  In  Lloyd  v.  Burnett,^" 
the  appellant  was  charged  for  unlawfully  keeping  open  his 
premises  during  closing  hours.  The  house  was  entered  by  the 
police  after  closing  time  (11  o'clock).  Five  men  were  found 
in  the  bar  with  glasses  of  liquor  before  them.  Every  Saturday 
night  it  was  usual  to  have  the  house  washed  up  after 
11  p.  M.,  and  it  was  proved  that  no  drink  had  been  sold  after 
11  o'clock;  that  although  the  doors  were  open  no  person  would 
have  been  supplied  had  he  entered  after  11  o'clock,  and  the 
front  door  was  always  kept  open  while  the  house  was  being 
cleansed.  The  justices  convicted  for  keeping  open  for  the 
sale  of  liquor,  but  the  conviction  was  quashed  by  the  high 
court.  Pearse  v.  Grill  may  be  distinguished  from  Lloyd  v. 
Burnett  on  the  ground  that,  in  the  latter  case,  the  justices 
found  as  facts  that  no  person  would  have  been  supplied  had 
he  entered,  and  that  no  drink  was,  in  fact,  sold  after  11  o'clock. 
Channell,  J.,  said :  '  I  think  the  justices  must  be  taken  to  have 
found  as  facts  that  no  person  would  have  been  supplied  had 

"  [1899]  2.Q.  B.  449;   63  J.  P.       193;  47  W.  R.  638;    15  T.  L.  R. 
663;  m  L.  J.  Q.  B.  817;  81  L.  T.      422. 
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he  entered,  and  that  no  drink  was,  in  fact,  sold  after  11  o'clock. 
That  being  so,  I  think  that  the  justices  were  wrong  in  convict- 
ing.' In  Commissioner  of  Police  v.  Roberts,"  a  publican  was 
summoned  for  unlawfully  keeping  open  his  premises  during 
prohibited  hours.  The  premises  were  closed  at  the  closing  hour, 
but  certain  persons  who  were  present  at  a  Masonic  festival 
remained  on.  It'  was  held  that  in  order  to  constitute  the 
offense  of  keeping  open  licensed  premises  for  the  sale  of  in- 
toxicating liquor  during  prohibited  hours  there  must  be  a  keep- 
ing open  of  the  premises  in  the  sense  that  people  can  get  in 
from  the  outside  to  procure  intoxicating  liquor,  or  can  get  it 
supplied  to  them  when  outside.  In  Noblett  v.  Hopkinson," 
two  men  went  to  the  house  of  the  respondent  on  Saturday 
during  opening  hours  and  asked  if  they  could  have  half  a 
gallon  of  beer  delivered  to  them  on  Sunday  morning  during 
the  prohibited  hours.  They  paid  for  the  beer,  and  directly 
afterwards,  before  closing  time,  half  a  gallon  of  beer  was 
drawn  and  put  in  a  bottle  belonging  to  the  respondent,  and 
corked  and  put  on  the  bar  counter  by  the  respondent's  son. 
It  was  subsequently  taken  by  him  to  the  brew  house  stable 
within  the  curtilage  of  the  licensed  premises,  when  it  was 
taken  by  him  on  the  Sunday  morning  and  given  by  him  to  the 
barman  behind  the  counter  in  the  licensed  premises,  to  deliver 
to  the  purchasers  during  prohibited  hours.  A  charge  against 
the  respondent  of  unlawfully  opening  his  premises  for  the 
sale  of  intoxicating  liquor  during  prohibited  hours  on  the 
Sunday  was  dismissed  by  the  justices.  The  court  held  that 
there  had  been  no  sufBeient  appropriation  of  the  beer  on  the 
licensed  premises  on  the  Saturday  and  that  the  respondent 
ought  to  have  been  convicted.  The  court  (Lord  Alverstone, 
C.  J.,  and  Kennedy  J.,  Ridley,  J.,  diss.)  held  that, 
assuming  that  there  had  been  a  complete  appropriation  of 
the  beer  on  the  Saturday,  the  respondent  was  nevertheless 
liable  to  be  convicted  on  the  ground  that  the  delivery  on 

18  [1904]   1  K.  B.  369;   68  J.  P.  u  [1905]   2  K.  B.  214;   69  J.  P. 

39;  73  L.  J.  K.  B.  231;  52  W.  K  269;  74  L.  J.  K.  B.  544;  53  W.  R. 
560;  20  T.  L.  R.  105.  637;    92   L.  T.   462;    21   T.  L.  K. 
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Sunday  was  an  essential  condition  of  the  purchase,  and  that 
■by  opening  his  premises  on  that  day  for  the  carrying  out  of 
the  material  part  of  the  contract  of  Saturday  he  had  opened 
them  during  prohibited  hours.  In  Mackenzie  v.  Spear,^'  there 
was  an  ordinary  bargain  for  sale  and  delivery  during  opening 
hours,  the  goods  were  set  aside  for  the  purchasers  to  be 
delivered  on  the  Saturday,  it  was  no  material  part  or  no  part 
of  the  transaction  at  all  that  they  should  be  delivered  on  the 
Sunday,  but  the  purchasers  came  and  took  them  away  on  the 
Sunday.  The  court  held  that  the  licensee  had  not  infringed 
the  section.  In  Finch  v.  Blundell,^" .  a  constable  entering 
during  prohibited  hours  found  two  men  secreted,  one  having 
a  pot  of  fresh  beer  in  his  hand :  the  outer  doors  were  shut,  and 
the  men  not  seen  to  enter.  The  court  held  some  evidence  of 
opening  the  house  for  sale.  In  Smith  v.  Vaux,^"  during  pro- 
hibited hours  the  street  door  was  found  open,  and  men,  not 
lodgers  or  travelers;  drinking  inside,  but  there  was  no  evidence 
as  to  when  the  liquor  was  sold.  The  court  held  some  evidence 
of  keeping  open  for  sale.  In  all  these  cases  it  is  not  material 
to  prove  that  the  persons  complained  of  were  seen  to  consume 
anything. ' '  "^ 

Sec.  671.    Closing  premises. 

The  English  statute  requires  premises  whereon,  are  sold 
liquors  to  be  closed  during  certain  hours  of  certain  days  and 
during  certain  hours  of  the  night.  It  permits  saloons  to  be 
open  on  certain  hours  on  Sunday  in  certain  districts,  including 
the  metropolitan  districts  of  London.  Within  this  district 
the  opening  hours  on  Sunday  are  from  1  p.  m.  to  3  p.  m.  and 
from  6  p.  M.  to  11  p.  M. ;  beyond  this  district,  but  within  the 
metropolitan  police  district,  from  12 :30  p.  m.  to  2  -.30  p.  m.  and 
from  6  p.  M.  to  10  p.  M. ;  and  elsewhere  the  same  as  in  the 
latter  instanee.^^  Formerly  saloons  could  not  be  opened  on 
Sunday  during  the  hours  of  divine  service  in  the  town,  but  if 

18  Referred  to  at  [1905]  2  K.  B  21  Cockburn,  C.  J.,  in  Thompson 
p.  220;  69  J.  P.  p.  270.  v.  Greig,  34  J.  P.  215. 

19  26  J.  P.  71 ;  5  L.  T.  672.  22  Patterson's     Licensing     Acts 
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no  such  service  was  held  there  could  be  no  conviction  for  keep- 
ing a  saloon  open  on  that  day.^'  Though  a  theater  be  open 
that  fact  does  not  authorize  sales  in  it  at  prohibited  hours.^* 
"Where  the  premises  are  kept  for  two  different  purposes,  as, 
for  example,  where  a.  house  is  subdivided  into  two  parts,  one 
for  selling  liquors  and  the  other  for  groceries,  and  at  the 
closing  hours  for^  liquors  the  part  used  for  selling  liquors  is 
closed  by  shutters,  and  all  communications  with  the  grocer's 
shop  is  cut  off,  no  offense  is  committed  by  continuing  to  sell 
groceries  and  other  articles  in  the  other  part  of  the  premises 
unless  the  grocer's  shop  is  Ifept  open  merely  as  a  blind  for 
the  other  purposes,  as  to  which  last  matter  of  fact  it  will  be 
for  the  justices  to  decide.  "^°  So  where  the  large  wooden 
ease  in  which  all  the  liquors  were  kept  was  shut  up  and 
locked,  it  was  considered  that  no  offense  had  been  committed.''* 

Sec.  672.    Constable  demanding  visitor's  address. 

By  the  provisions  of  the  English  statute:  "Any  constable 
may  demand  the  name  and  address  of  any  person  found  on 
any  premises  during  the  period  during  which  they  are  re- 
quired by  the  provisions  of  this  act  to  be  closed,  and  if  he  has 
reasonable  ground  to  suppose  that  the  name  or  address  given 
is  false,  may  require  evidence  of  the  correctness  of  such  name 
and  address,  and  may,  if  such  person  fail  upon  demand  to 
give  his  name  or  address,  or  such  evidence,  apprehend  him 
without  warrant,  and  carry  him  as  soon  as  practicable,  before 
a  justice  of  the  peace."  If  such  person  fails  to  comply  with 
the  demand  of  the  constable  he  is  liable  to  a  fine.^^  Of  this 
quoted  clause  it  has  been  said:  "The  visitor  found  on  the 
premises  during  prohibited  hours  is  bound  to  give  his  name 

ssRegina  v.  Knopp,  2  E.  &  B.  Heighes,  1   Q.  B.  Div.  330;   40  J. 

447;  22  L.  J.  M.  C.  13.9;   17  J.  P.  P.  661;   46  L.  J.  M.  C.  58;   34  L. 
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Q.  B.  65   [1898];   1  Q.  B.  114;  77  28  Tassell   v.    Ovenden,   2   Q.   B. 
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and  address,  on  request,  to  a  constable,  but  he  is  not  bound 
to  give  it  to  any  other  person.  As  to  the  constable  requiring 
evidence  of  the  correctness  of  the  name  and  address  given,  it 
is  difficult  to  define  what  this  means.  The  person  cannot  be 
expected  to  do  more  than  assert  his  correct  name  and  resi- 
dence; at  the  same  time,  if  the  name  and  address  given  turn 
out  to  be  false,  the  constable,  acting  at  his  peril,  will  be  able 
to  justify  the  apprehension,  if  made.  The  more  prudent  course 
for  the  constable  will  be  to  proceed  against  the  visitor  if  the 
name  and  address  be  refused  or  be  false,  and  not  apprehend 
on  the  last  ground,  namely, '  giving  f alge  evidence  with  respect 
to  such  name  or  address,'  which  must  be  a  very  vague  and 
uncertain  ground  to  proceed  upon,  so  far  as  he  is  concerned, 
and  will  require  great  judgment  to  work  out  within  the  limits 
of  the  law.  *  *  *  In  order  to  establish  the  offense,  a  pre- 
vious request  by  the  constable  must  be  proved,  and  in  all 
cases  the  reasonableness  and  truth  of  the  information  given 
will  be  important.  No  power  is  given  to  the  constable  to  turn 
out  the  visitor  found  on  the  premises,  or  detain  him  till  in- 
quiries are  made,  and  though  he  may,  in  the  circumstances 
stated,  apprehend  the  visitor  and  carry  him  before  a  justice, 
this  will  be  at  the  risk  of  the  constable. ' '  ^* 

Sec.  673.    Strang<er  found  on  the  premises. 

An  English  statute,  and  there  are  others,  provides  that  any 
person  found  on  the  licensed  premises  during  the  closing 
hours,  "unless  he  satisfies  the  court  that  he  was  an  inmate, 
servant,  or  a  lodger  on  such  premises,  or  a  bona  fide  traveler, 
or  that  otherwise  his  presence  on  such  premises  was  not  in 
contravention  of  the  provisions  of  'the  statute'  with  respect 
to  the  closing  of  licensed  premises,"  shall  be  liable  to  a 
penalty  not  to  exceed  forty  shillings.  Upon  this  and  other 
statutes  referred  to  therein,  the  following  construction  has 
been  put:  "The  offense  created  by  the  first  paragraph 
[that  portion  of  the  statute  quoted]  of  the  section  is 
the  person  being  found  on  licensed  premises  during  prohibited 

28  Patterson's      Licensing     Acts   (19  ed.),  p.  393. 


§  673  TEiiFFIG   IN  INTOXICATING   LIQUOES.  1144 

hours,  and  not  satisfying  the  court  that  he  is  an  inmate, 
servant,  lodger,  traveler,  or  otherwise  not  contravening  the 
section.  In  order  to  convict  the  person  found  on  the  premises 
it  is  not  necessary  that  the  keeper  of  the  house  should  have 
committed  any  offense.  Nor,  on  the  other  hand,  is  it  neces- 
sary, in  order  to  convict,  that  the  person  foimd  should  have 
consumed  or  purchased  any  liquor  during  the  prohibited  hours. 
The  mere  presence  of  the  person  found  is  suflcient  prima  facie 
evidence  of  the  offense  unless  explained.  The  explanation 
which  will  no  doubt  be  generally  given,  will  be  that  the  person 
found  is  a  'friend  of  the  family'  and  is  on  a  visit  of  friend- 
ship or  condolence  or  mutual  admiration.  It  was  under  this 
act,  before  the  Act  of  1874^°  was  passed,  not  unlawful  for  a 
licensed  person  to  entertain  a  visitor  or  friend  even  during 
prohibited  hours,  and  in  order  to  define  the  circumstances 
under  which  the  friend  will  escape  liability,  it  is  necessary  to 
consider  what  meaning  is  to  be  given  to  the  words  'in  contra- 
vention of  the  provisions  of  this  act  with  respect  to  closing.' 
The  only  object  of  the  provisions  as  to  closing  as  declared  by 
the  Act  of  1874 '"  is  to  prevent  the  selling  or  exposing  for  sale 
of  liquors,  or  keeping  open  the  premises  for  the  sale  of  liquors, 
during  those  hours,  or  allowing  liquors  already  sold  to  be  con- 
sumed there,  or  permitting  any  equivalent  to  a  sale  or  con- 
sumption, as  explained  by  Section  62  of  this  act ;  ^'  therefore, 
the  provisions  will  not  be  contravened  if  there  is  no  selling 
and  no  keeping  open,  or  exposing  for  sale,  or  consumption  of 
liquors  on  the  premises  during  those  hours  by  persons  of  the 
class  of  customers  or  purchasers.  It  would  seem  to  follow  that 
if  a  person  is  found  on  the  premises  and  is  a  private  friend, 
or  has  any  lawful  business  there,  the  mere  fact  of  the  licensed 
person  giving  (not  selling)  liquor  to  such  visitor  would  not 
amount  to  an  offense,  while,  on  the  other  hand,  if  the  liquor 
was  actually  sold  to,  or  consumed  by,  one  who  is  there  as  a 
customer  and  not  as  a  private  friend,  it  would.  This  view 
of  the  construction  of  this  section  has  been  more  clearly  sup- 

20  37  and  38  Vict.  c.  49.  si  The  section  referred  to  simply 
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ported  by  the  Act  of  1874,  Section  30,^^  which  expressly 
exempts  from  any  penalty  a  licensed  person  who  during  pro- 
hibited hours  entertains  his  private  friends  bona  fide  at  his 
own  expense.  It  will  thus  be  a  delicate  inquiry  in  such  cases 
for  the  justices  to  discriminate  between  sham  friendship  and 
real  hospitality,  or  lawful  business.  A  'private  friend'  is  a 
somewhat  vague  phrase,  but  justices  may,  from  the  explana- 
tions, easily  settle  its  meaning  in  each  ease,  ^ot  only  private 
friends,  however,  but  persons  having  other  lawful  business  on 
the  premises  would  also  be  exempt,  however  difficult  it  may 
be  to  describe  the  conditions  of  their  being  lawfully  there. 
If,  for  example,  people  have  been  frequenting  the  house  and 
paying  for  their  liquor  in  the  ordinary  way,  and  being  about 
to  leave  on  the  closing  hour  arriving  the  licensed  person  says 
he  will  treat  them  as  his  private  friends,  and  allows  them  to 
return  later,  this  will  usually  be  treated  as  a  mere  device  and 
the  host  will  be  held  liable  to  the  penalty.*^  The  mere  fact  of 
persons  being  private  friends  and  lawfully  on  the  premises 
during  closing  hours  does  not  entitle  the  landlord  to  allow 
them  to  carry  on  gaming  ^*  nor  play  at  a  game  of  billiards.^' 
A  private  friend  apparently  does  not  contravene  this'  section 
if  he  plays  cards  for  money  after  closing  hours.*'  Another 
instance  of  no  penalty  being  incurred  will  occur  in  grocers' 
and  tobacconists'  shops,  where  customers  after  dosing  hours 
are  hona  fide  purchasing  other  articles  as  tea,  sugar,  cigars, 
which  a  licensed  person  is  not  prohibited  from  selling.'^  This 
section  obviously  cannot  apply  to  persons  at  or  near  a  railway 

32  "No  person  keeping  a  house  T.  (N.  S.)  294;  Osborne  v.  Hare, 
licensed   under   this   or   the   prin-       40  J.  P.  759. 

cipal   act   shall   be   liable   to   any  3=  Citing   Ovenden  v.   Raymond, 

penaltj'    for    supply    intoxicating  40  J.  P.  727. 

liquors    after    the   hours   of   clos-  38  Citing  Cooper  v.  Osborne,  35 

ing  to  private  friends,   lona  fide,  L.  T.   (N.  S.)   347;   40  J.  P.  739. 

entertained  by  him  at  his  own  ex-  37  Citing  Brigden  v.  Heighes,  1 

pense."      37    and    38   Vict.   c.    49,  Q..B.  Div.  330;   40  J.  P.  661;  45 
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station  refreshment  room,  which  need  not  at  any  time  be 
closed,  if  there  are  persons  arriving  at  or  departing  from  the 
station  by  railroad.^*  It  is  enough  to  satisfy  the  word  'found 
on  the  premises'  if  the  person  has  been  detected  or  seen  or 
clearly  ascertained  to  have  been  on  the  premises  during  pro- 
hibited hours.''  Thus,  P  was  seen  to  go  into  licensed  prem- 
ises and  in  threq^  minutes  to  come  out  agaib  with  a  bottle  of 
gin.  The  justice  refused  to  convict  P  because  he  was  not 
'found  on  the  premises.'  A  divisional  court  held  that  the 
justices  were  wrong  as  the  facts  proved  were  equivalent  to  P 
being  found  or  ascertained  to  be  actually  on  the  premises.*" 
The  'premises'  were  the  premises  comprised  in  the  license. 
Thus,  an  outhouse  may  be  part  of  the  licensed  premises.*'^ 
Where  a  licensee  is  convicted  of  unlawfully  keeping  open  his 
premises  for  the  sale  of  liquor,  it  will,  in  general,  follow  that 
customers  who  are  found  in  the  house  were  there  in  contra- 
vention of  the  statute.    The  burden  of  proof  will  be  on  them 

to  show  that  they  were  not  there  in  contravention  of  the 
statue.  "*2 

ISec.  674.    Permitting  persons  to  enter  saloon. 

Statutes  of  recent  date  make  it  an  offense  to  "permit" 
anyone  to  enter  a  saloon  during  the  hours  it  must  be  kept 
closed.  Usually  the  members  of  the  proprietor's  family  are 
excepted.  Where  such  a  statute  was  in  force,  and  the  pro- 
prietor's barkeeper j  while  the  proprietor  was  out  of  the  city, 
entered  the  saloon  on  Sunday  against  his  express  orders,  the 
proprietor  was  held  not  guilty.     "It  cannot  be   said  that 

38  This   is   so   by   reason  of  the  39  Citing  Thomas  v.  Powell,  57 

express    provisions   of    a    statute:  J.  P.  329. 

"Nothing  in  this  act  contained  as  *»  Citing  Thomas  v.   Powell,   57 

to  hours  of  closing  shall  preclude  J.   P.   329. 

the  sale  at  any  time,   at   a.   rail-  *i  Citing  Regina  v.  Tott,  25   J. 

way    station,    of    intoxicating    li-  P.  327;   30  L.  J.  M.  C.  177;   4  L. 

quors   of    persons    arriving    at   or  T.  306;  9  W.  E.  663. 

departing    from    such    station    by  ^2  Patterson's      Licensing      Acts 

railroad."      37    and    38    Vict.    c.  (19  ed.),  p.  391,  citing  to  the  last 

49,  §  10.  proposition.    Harbottle  v.  Gill,  41 

J.  P.  742. 
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putting  it  within  the  power  of  another  to  do  an  act  means  a 
permission  to  do  such  act,"  said  the  court.*'  But  where  the 
saloon  keeper  intrusted  his  barkeeper  with  the  key  to  his 
saloon  and  at  the  time  of  his  arrest  he  admitted  that  he  had 
told  the  barkeeper  to  be  more  careful  and  not  let  the  police 
see  him  in  the  saloon,  an  appellate  court  refused  to  set  aside 
a  conviction.**  Where  the  statute  required  the  license  to  be 
issued  for  a  particular  room,  which  should  be  on  the  ground 
or  first  floor  and  front  on  a  public  street,  and  a  partition 
reaching  to  within  three  feet  of  the  ceiling,  in  which  were  two 
doors,  separated  the  saloon  from  a  billiard  room,  and  these 
doors  were  kept  open  during  the  week  but  closed  on  Sunday, 
and  the  dimensions  of  the  room  given  in  the  licensing  papers 
were  greater  than  the  actual  dimensions  of  the  barroom,  and, 
in  fact,  extended  into  the  billiard  room,  it  was  held  that  a 
statute  making  it  an  offense  to  permit  anyone  to  enter  the 
saloon  on  Sunday  was  violated  by  permitting  them  to  enter 
the  billiard  room  on  that  day.*'  Under  such  a  statute  if  a 
stranger  go  upon  the  premises  and  ask  for  a  drink  the  pro- 
prietor is  not  guilty  of  an  offense.*^  Where  a  statute  made  it 
an  offense  to  permit  anyone  to  be  on  the  premises  for  an 
unlawful  purpose — such  as  purchasing  liquor  at  a  prohibited 
time — and  a  customer  purchased  liquor  on  a  weekday  and 
left  it  on  the  premises  without  the  owner's  knowledge,  and  on 
a  Sunday  went  on  the  premises  for  it,  it  was  held  that  no 
offense  had  been  committed.*'  Evidence  that  a  person  was 
seen  coming  out  of  licensed  premises  after  closing  hours  by  a 
person  standing  outside  the  premises,  is  sufficient  proof  that 
such  person  was  "found"  on  licensed  premises  within  the 
meaning  of  a  statute  making  it  an  offense  for  any  person  to 
be  found  on  licensed  premises  during  closing  hours.** 

43  Wilson  V.  State,  19  Ind.  App.  45  Atkinson    v.    State,    33    Ind. 
389 ;   46  N.  B.  1050.  App.  8 ;  70  X.  E.  560. 

44  Botkins  v.  State,  36  Ind.  App.  46  Charles  v.  Grierson,  29  Austr. 
179;    75    N.    E.    298.      See    Arm-  L.  T.  222. 

strong    V.     State,     14-    Ind.    App.  47  Wilson  v.  Peters,  24  N.  S.W.  9, 

566;  43  N.  E.  142.  48  Roche  v.  Owens,  23  N.  S.  W. 

102. 
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Sec.  675.    Liability  of  servant  keeping  saloon  open. 

The  general  rule  is  that  it  is  the  proprietor  who  is  liable  if 
his  saloon  be  kept  open  or  be  opened  at  prohibited  times.  As 
he  has  control  over  the  premises  it  is  his  duty  to  keep  them 
closed  or  see  to  it  that  they  are  kept  closed.  Whether  or  not 
his  servant  would  be  liable  who  actively  participated  with 
him  in  keeping ^the  saloon  open  has  not  been  decided;  or 
whether  the  servant  would  be  liable  who  opened  the  saloon 
pursuant  to  his  orders,  or  opened  it  in  violation  of  his  orders, 
has  also  not  been  decided.**  But  statutes  are  occasionally 
drafted  which  in  direct  terms  hold  the  servant  liable  who  opens 
a  saloon  at  prohibited  times,  and  When  that  is  the  case  it  is  no 
defense  for  him  that  he  had  no  control  of  the  saloon  or  of 
the  conduct  of  the  business  therein.""  Thus,  the  manager  of  a 
club  is  liable  for  keeping  it  open  on  a  Sunday."^ 

Sec.  676.    Sales  to  travelers  at  prohibited  times  in  England. 

In  both  England  and  several  of  its  colonies  a  licensed  dealer 
inay  sell  on  Sundays  and  at  all  times  to  "bona  fide  travelers" 
liquors  to  be  consumed  on  the  premises.  In  England  a  person 
is  "not  deemed  to  be  a  bona  fide  traveler  unless  the  place 
where  he  lodged  during  the  preceding  night  is  at  least  three 
miles  distant  from  the  place  where  he  demands  to  be  supplied 
with  liquor,  such  distance  to  be  calculated  by  the  nearest 
public  thoroughfare.'"^  A  similar  definition  is  used  in  some 
of  the  Australian  statutes.  Patterson  makes  these  observa- 
tions on  the  English  Act :  ^^  "  The  exemption  from  the  penalty 
on  the  ground  of  serving  a  traveler  is  confined  to  houses 
licensed  to  sell  liquor  'to  be  consumed  on  the  premises,'  and 
keepers  of  houses  licensed  to  sell  liquor  not  to  be  consumed 
on  the  premises  are  not  mentioned,  so  that  they  cannot  claim 
any  exemption.    Moreover,  the  liquor  must  be  consumed  on 

*9See   White   v.   Neilson,   6    F.  709  5  32  S.  E.  143;  see  also  King 

(Just.  Cas.)  51.  V.  Cavischi,  8  Can.  Cr.  Cas.  78. 

soRamey    v.    State     (Tex.    Cr.  5237  and  38  Vict.  c.  49,  §  10. 

App.),  61   S.   W.   126.  Bs  Patterson's      Licensing      Act 

BiMohrman   v.    State,    105   Ga.  (19  ed.),  pp.  510-512. 
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the  premises."*  The  question  as  to  who  was  a  traveler  within 
the  meaning  of  the  exemption  depended  very  much  on  his 
distance  from  home,  and  the  courts  had  held  that  a  person 
walking  or  driving  two  and  a  half  miles  from  home  suffi- 
ciently comes  within  the  description  of  a  traveler.""  Whether 
business  or  pleasure  is  the  object  of  the  traveler  is  wholly 
immaterial.^*  Q,  with  others,  traveled  in  a  vehicle  to  a  town 
twenty  miles  off  on  Sunday  and  went  to  a  public  house  where 
they  got  refreshment  and  remained  three  hours.  They  then 
went  to  see  the  town  and  visited  a  second  public  house  where 
they  took  refreshment  during  prohibited  hours,  staying  fifteen 
minutes,  after  which  they  returned  to  the  first  house,  from 
which  they  proceeded  home.  It  was  held  that  Q  did  not  cease 
to  be  a  traveler  while  he  was  in  the  second  house  and  was 
there  entitled  to  refreshment."^  Where  D,  a  publican,  invited 
C,  a  friend  who  lived  seven  miles  off,  to  sing  at  a  concert  in 
D  's  house,  and  C  performed  there  till  after  closing  hours,  and 
C  then,  before  starting  home,  was  supplied  with  a  bottle  of 
whisky,  it  was  held  that  C  was  a  hona  fide  traveler  and  con- 
tinued such  till  he  returned  home."*  But  if  the  publican 
supplies  liquor  to  a  bona  fide  traveler  to  be  consumed  off  the 
premises  he  will  be  liable  to  the  penalty.""  The  appellant 
was  charged  with  selling  beer  on  licensed  premises  during 
prohibited  hours.  The  beer  was  sold  to  a  railway  porter  who 
early  on  Sunday  morning  walked  from  his  house  where  he  had 
slept  to  a  railroad  station,  and  traveled  thence  by  train  to 
another  station,  where  he  was  on  duty  during  the  first  part 
of  the  day.  During  the  interval  between  two  trains  he  went 
for  a  walk  to  occupy  his  time  and  visited  the  appellant's  inn, 

0*  Mountifield   v.   Ward    [1897],  23  J.  P.  71;  Taylor  v.  Humphries, 

1  Q.  B.  326;  «1  J.  P.  216;   66  L.  30  L.  J.  M.  C.  242;    10  C.  B.    (n. 

J.   Q.   B.    246;    76   L.   T.    202;    45  s.)  429;  9  W.  R.  705;  4  L.  T.  514; 

W.  R.  288;    18   Cox,   C.  C,   515;  Taylor    v.    Humphries,    28    J.    P. 

13  T.  L.  R.  169.  793;   34  L.  J.  M.  C.  1. 

55  Peplow  V.   Richardson,  .L.   R.  57  Sheasby  v.  Oldham,  55  J.  P. 

4  C.  P.  168;  33  J.  P.  407;   17  W.  214;  '60  L.  J.  M.  C.  812. 

R.  410.  58  Dames  v.  Bonds,  55  J.  P.  503. 

58  Atkinson  v.  Sellers,   5   C.   B.  59  Mountifield   v.    Ward,    supra. 
(n.  s.)    442;   28  L.  J.  M.   C.  12;. 
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where  he  was  supplied  with  beer  at  about  9:45  o'clock  on 
Sunday  morning.  The  inn  was  more  than  three  miles  from  his 
house.  The  court  held  that  the  porter  was  a  bona  fide  traveler, 
and,  therefore,  the  appellant  could  not  be  convicted  of  selling 
beer  during  the  time  at  which  the  premises  were  directed  to  be 
closed.""  Where  P's  licensed  house  was  three  and  a  half  miles 
from  N,  a  large  town,  and  about  131  persons  on  being  asked 
stated  that  the^  had  walked  from  N,  on  Sunday,  and  were 
then  served  in  prohibited  hours  with  a  pint  of  beer  and  left 
the  house  of  P  immediately,  the  justices,  on  P  being  charged 
with  opening  in  prohibited  hours,  found,  as  a  fact,  that  the 
travelers  had  gone  there  solely  to  get  beer  and  were  not  bona 
fide  travelers;  the  court  held  that  the  decision  of  justices 
who  convicted  P  could  not  be  interfered  with."^  In  any  pro- 
ceeding against  the  keeper  of  a  licensed  house  for  supplying 
liquor  to  persons  during  the  prohibited  hours,  it  was  held  in 
Roberts  v.  Humphreys,"-  that  it  lay  on  the  defendant  to  prove 
that  the  person  supplied  was  a  traveler.""  If,  however,  the 
stranger,  being  unknown  to-  the  housekeeper,  is  asked  and 
answers  that  he  is  a  traveler  and  states  the  place  where  hfe  slept 
on  the  previous  evening,  ahd  there  is  no  reason  for  disbelieving 
him,  that  will  be  enough  to  justify  the  supply  of  refresh- 
ment. Where  about  sixty  persons  were  found  sitting  in  an 
ale  house  in  prohibited  hours,  let  in  by  a  back  door,  of  whom 
three  had  traveled  four  miles  but  had  sat  more  than  two  hours, 
all  the  rest  of  the  company  being  travelers,  it  was  held  that 
the  justices  might  fairly  draw  the  inference  that  all  the 
people  were  not  bona  fide  travelers."*  The  manager  of  W's 
hotel  opened  his  house  during  prohibited  hours  on  Sunday 
after  the  arrival  of  a  railway  train  bringing  excursionists. 
One  or  two  persons  living  in  a  town  a  mile  off  were  also 
served  along  with  a  crowd  of  travelers.    Being  charged,  the 

ooCowap    V.    Atherton    [1893],1  62  L.  E.  8  Q.  B.  483;  42  L.  J.  M. 

Q.  B.  49;  68  L.  T.  8«;   57  J.  P.  C.   147;    38   J.   P.   135;    29   L.   T. 

8;  41  W.  E.  158;  5  E.  m.  387;   21  W.  E.  886. 

61  Penn  v.   Alexander    [1893],   1  63  gee   also   Galllmor'e    v.   Good- 

Q.  B.  522;  57  J.  P.  118;  68  L:  T.  all,  38  J.  P.  597. 

3o5;    41    W.   E.  592;    17    Cox   C.  64  Gallimore  v.  Goodall,  38  J.  P. 

C.  615.  597. 
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manager  swore  that  to  his  knowledge  he  served  none  who  had 
not  a  railway  ticket,  but  the  justices  convicted.     The  court 
held  that  as  the  bona  fide  belief  of  the  manager  was  a  question 
of  fact,  and  the  justices  might  reasonably  infer  that  he  had 
none,  their  decision  could  not  be  interfered  with.''^     Where 
one  or  two  non-travelers  are  among  travelers  supplied,  this 
will  not  justify  a  conviction  in  the  absence  of  any  evidence 
of  intention.""     In  this  case  there  does  not  appear  to  have 
been  any  express  finding  that  the  defendant  had  no  bona  fide 
belief  that  all  the  persons  were  not  boiia  fide  travelers.     By 
the  latter  part  of  this  section  no  person  now  shall  be  deemed 
a  traveler  unless  he  is  three  miles  from  his  place  of  sleeping 
on  the  previous  night.     It  has  been  decided  that  the  three 
miles  are  to  be  measured  by  the  nearest  public  thoroughfare, 
whether  by  land  or  water.    Thus,  where  by  sailing  in  a  boat 
across  a  public  navigable  lake  or  arm  of  the  sea  the  distance 
would  be  less  than  three  miles,  while  round  by  land  it  would 
be  eight  miles,  the  landlord  would  be  liable  for  serving  such 
traveler,    for   the   way   by   sea   was   within   the    prohibited 
distance."'    Nothing  is  said  as  to  the  length  of  time  that  has 
elapsed  since  the  journey  began.    Though,  however,  the  person 
slept  three  miles  off  the  previous  night,  it  does  not  follow 
that  he  is  entitled  to  be  served,  the  justices  having  still  to  find 
whether  he  had  come  to  the  place   for  the  sole  object  of 
obtaining  the  liquor,  and  this  may  depend  on  the  intervening 
period  of  time  between  the  sleeping  and  the  application."^    The 
lodging  place  includes  the  traveler's  own  or  any  friend's 
house  and  is  not  confined  to  a  lodging  house,  otherwise  an 
absurdity  would  arise.     The  mere  neglect  of  a  servant,  con- 
trary to  his  or  her  instructions,  to  ask  if  the  person  supplied 
was  a  traveler,  will  not  render  the  keeper  of  the  house  liable."' 

65  Watt   V.   Glenister,    40    J.   P.  41 ;    see   also   Graham   v.   McDou- 

181;   32  L.  T.  85«.  gall,  6  F.   (Just.)   57. 

6«  Peache  v.  Colman,  L.  R.  1  C.  ss  See  Penn  v.  Alexander,  ante, 

P.   324;    35   L.   J.   M.   C.    118;    14  p.  511. 

W.  R.  439.  «"  Copley  v.  Burton,  L.  R.  5  C. 

67Coulbert   v.   Troke,    1.    Q.    B.  P.   489;    22   L.  T.   888;    39   L.   J. 

Div.    1;    40   J.   P.   533;    45   L.   J.  M.  C.   141. 
M.  C.  7;  33  L.  T.  340;  24  W.  R. 
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But  it  Will  depend  on  whether  the  sehrant  was  a  manager  of 
that  department  of  the  business."""  A  bona  fide  traveler 
stopped  at  a  hotel  and  dined.  He  then  went  out  aiid  entered 
a  saloon  and  purchased  liquor  there.  It  was  held  that  he  was 
a  lona  fi.de  traveler  at  the  saloon."  In  order  to  justify  a 
sale  the  seller  must  in  good  faith  believe  he  is  selling  to  a 
bona  fi.de  traveler.'^  Thus,  where  four  men  went  out  for  a 
Sunday  walk  and  were  supplied  with  liquor  at  a  hotel  two 
miles  in  a  direct  line  from  the  place  where  they  lived,  but 
somewhat  longer  by  the  way  they  had  come,  and  they  did  not 
go  out  with  the  intention  to  purchase  liquor,  and  were  known 
to  the  hotel  keeper,  it  was  held  they  were  not  bona,  fide  travelers 
and  the  seller  was  convicted  of  an  illegal  sale.'* 

S«c.  677.    Sales  to  travelers  at  prohibited  times  in  English 
colonies. 

In  British  Columbia  it  is  held  that  a  constable  visiting 
saloons  on  Sundays  to  see  whether  or  not  the  law  with  respect 
to  the  sale  of  liquor  is  being  obeyed,  is  a  bona  fide  traveler 
within  the  meaning  of  the  Licensing  Act  of  1891.'°  A  person 
who  furnishes  a  room  in  a  hotel  and  lives  there  during  two 
months  is  not  a  traveler,  and  if  the  hotel  keeper  sells  liquor 
to  him  on  Sunday  he  cannot  shield  himself  under  the  statute 
permitting  sales  to  travelers.'*  A  statute  authorizing  a  sale 
of  liquor  at  any  time  to  "  a  bona  fide  traveler  seeking  refresh- 
ment on  arriving  from  a  journey,"  authorizes  a  sale  to  such 
traveler  only  on  his  arriving  at  the  end  of  a  journey,  not 
on  his  arriving  at  some  place  in  the  course  of  his  journey, 
although  he  may  then  have  traveled  more  than  the  prescribed 
statutory  distance  from  the  place  where  he  lodged  during  the 
preceding  night."    But  where  a  person  bona  fide  travels  from 

70  Bond  V.  Evaiis,  21  Q.  B.  Div.  '*  Graham  v.  McDougall,  6  F. 
249;   52  J.  P.  '613;    57   L.  j.   M.       (Just.  Cas.)    57. 

C.   105;  59  L.  T.  411;   36  W.  R.  '5  Eegina  v.  Harris,  2  B.  C.177. 

7'67.  >  '■''  Ferguson  v.  Riendeau,  2  Mon, 

71  Oldham  v.  Sheasby,  60  L.  J.       (Can.)  S.  C.  136. 

M.  C.  81;  55  J.  P.  214.  T7  Hammond  v.   Hobson,   23  N. 

T3  Eegina   t.    Dublin,    8    L.    R.      Z.  395,  1102.' 
Irish  Rep.  274;  Parker  v.  Regina 
[18S6],  2  Irish  Rep.  404. 
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his  home  to  a  certain  place,  intending  to  remain  there  for  a 
time,  and  returns  home  on  the  same  day,  he  makes  two  jour- 
neys, one  there  and  the  other  back.'*  A  fireman  on  a  steamer 
arriving  at  a  port  at  12:10  p.  m.  and  purchasing  liquor  at 
8  p.  M.  is  not  a  bona  fide  traveler  seeking  refreshment  on 
arriving  from  a  journey.'''  A  person,  otherwise  a  iona  fide 
traveler,  who  arrives  at  3  p.  M.  on  Sunday,  goes  to  a  hotel 
and  has  a  drink,  and  thirty-five  minutes  afterwards  goes  to 
another  hotel  and  has  another  drink,  is  not,  on  the  latter 
occasion,  "seeking  refreshments  on  arriving  from  a  jour- 
ney. ' '  *"  Nor  is  a  person  such  a  traveler  who  has  traveled 
sixteen  miles  from  one  town  to  another  on  Sunday,  who  has- 
taken  a  meal  at  the  latter  town  elsewhere  than  at  the  licensed 
premises  at  which  he  subsequently  applies  for  liquor,  and  who 
then  at  10  p.  m.  demands  liquors  at  licensed  premises  before 
returning  home.*^  Nor  is  one  arriving  at  11  a.  m.  and  seeking 
refreshments  at  4  p.  m.'^  So  a  person  going  from  one  place 
to  another  cannot  obtain  liquor  at  an  intermediate  place,  for 
in  doing  so  he  is  not  "seeking  refreshment  on  arriving  from 
a  journey. ' '  **  Where  such  a  statute  was  in  force,  F  and  H, 
two  bona  fide  travelers,  went  into  a  hotel;  they  were  accom- 
panied by  S,  who  was  neither  a  traveler  nor  a  lodger  in  the 
hotel;  F  called  for  and  paid  for  three  drinks,  one  of  which 
was  placed  before  S;  before  he  could  drink  it.  a  constable 
came  in  and  almost  immediately  S  left,  without  having  touched 
the  liquor.  It  was  held  that  the  license  holder  should  have 
been  convicted  of  an  illegal  sale  to  F  of  the  liquor  that  went* 
to  S,  the  offense  being  complete  the  moment  the  liquor  was 
sold  to  a  traveler  for  consumption  by  any  other  person, 
a  statute   forbidding  such   a   sale."     The  burden  in   these 

TS  Hammond  v.   Hobson,   23   N.  si  O'Connell  v.  O'Malley,   18  N. 

Z.  395,  1102.  Z.  577. 

'9  Payne  v.  Johnston,  22  N.  Z.  ss  Stanton  v.   James,   19   N.  Z. 

176.     It  was  suggested  that  per-  392. 

haps   a  man   on  a  steamer  lying  ss  Hammond   v.   Hobson,   23   N. 

in   a,    habor    was    not    a   traveler  Z.  395,  1102. 

within  the  meaning  of  the   stat-  «*  Miller   v.   Hobson,   17   N.    Z. 

ute.  225. 

80  Clark  v.  Sheehan,   22   N.   Z. 
767.     . 
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cases  is  upon  the  accused  to  show  that  the  sale  was  made 
to  a  bma  fide  traveler.'''  Where  a.  statute  requires  a 
saloon  keeper  to  "take  all  reasonable  precautions"  to  ascer- 
tain if  the  purchaser  is  a  traveler,  it  means  such  precautions 
as  an  honest  and  reasonable  man  would  take  under  the  cir- 
cumstances of  the  particular  instance.*"  But  merely  asking 
a  person  if  he  is  a  traveler  is  not  taking  reasonable  precautions. 
The  seller  must  inquire  elsewhere.'^  But  where  two  men  rode 
from  one  town  to  another  on  Sunday  on  bicycles,  seven  and  a 
half  miles,  told  the  defendant  where  they  came  from  and  that 
they  were  going  right  back,  and  he  then  sold  them  liquor,  it 
was  held  that  he  had  taken  proper  precautions  to  ascertain 
if  they  were  iona  fide  travelers,  although  they  admitted  they 
had  taken  the  journey  to  get  a  drink,  of  which  fact  the  de- 
fendant was  ignorant.'*  A  defendant  in  South  Africa  was 
licensed  to  sell  at  M  railway  station,  which  was  not  a  terminal 
station.  On  Sunday  he  could  only  sell  refreshments  while 
passenger  trains  were  drawn  up  at  the  station,  and  the 
Government  reserved  to  itself  the  right  to  close  the  platform 
against  all  but  passengers.  On  Sunday  he  sold  to  certain 
persons  who  had  not  traveled  by  railway  and  had  no  tickets, 
but  the  sale  took  place  while  a  passenger  train  was  drawn  up 
at  the  station.  The  Government  had  not  exercised  its  right  to 
close  the  platform.  It  was  held  that  the  defendant  was  not 
guilty.*" 

Sec.  678.    Sale  at  railway  station  in  England  at  prahibited 

times. 

By  the  express  terms  of  an  English  statute  "  any  licensed 

dealer  may  sell  liquors  "at  any  time,  at  a  railway  station 

*     *     *     to  persons  arriving  at  or  departing  from  such  station 

sBAtwell  V.  Lucas,  3  N.  S.  W.  24  N.  Z.  73«;  Nankivell  v.  Dono- 

L.  R.  193.  van,  13  N.  Z.  L.  E.  60. 

86  Perry  v.  Kasmusen,  22  N.  Z.  »» Queen  v.  Truman,  15  Juta 
581;  McGratL  v.  Patton,  24  N.  Z.  79.  For  a  case  holding  that  sales 
527.  should  be   made   only   to   persons 

87  O'Connell  v.  O'Malley,  18  N.  actually  arriving  and  departing 
Z.  677.  by  train,  see  Rex  v.  Logan,  6  Col- 

88  Cooper  V.  Anderson,  22  N.  Z.  linson  86. 

1010.    See  Brooking  v.  Crawford,  so  37  and  38  Vict.  o.  40,  §  Id. 
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by  railroad."  Patterson  °'  says  of  this  section  that  "there  is 
no  dear  limit  to  the  hours  of  closing,  for  at  any  time  during 
day  or  night  there  may  be  persons  wanting  to  depart  from  the 
station,  so  that,  strictly  speaking,  no  hours  of  closing  are  de- 
fined. The  exemption  of  railway  travelers  arriving  at  or 
departing  from  the  station  was  already  established."^  Thus, 
it  was  held  that  persons  supplied  ten  minutes  before  the  train 
started  were  travelers.  It  was  also  held  that  the  fact  of  two 
non-travelers  being  amongst  other  travelers  supplied,  was  not 
of  itself  evidence  of  the  offense."^  It  has  been  held  [under 
this  section]  that  a  person  who  buys  a  ticket  at  a  railway 
station  and  departs  from  such  station  by  train,  for  the  sole 
purpose  of  obtaining  liquor  at  the  refreshment  room  at  such 
station,  is  entijled  to  come  within  the  section  as  being  a  person 
'departing  from  such  station  by  railroad. '  °*  '  If,  in  fact, 'said 
Channel,  J.,  'a  person  is  not  departing  or  about  to  depart  by 
train,  he  is  not  a  bona  fide  traveler,  or  a  traveler  at  all.  If 
the  justices  had  found  that  when  he  was  supplied  with  liquor 
the  appellant  never  intended  to  go  by  the  train,  and  that  he 
only  went  because  the  police,  inspector  came  in,  I  think  that 
their  decisions  [convicting  the  appellant]  would  have  been 
right.'  This  express  exemption  in  [this  section]  extends  to 
travelers  whether  living  near  the  railway  station  or  not,  if 
they  have  just  arrived  from  or  are  about  to  depart  from  such 
station.  The  distance  of  the  journey  by  railway  seems  im- 
material. And  the  words  'persons  arriving  at  or  departing 
from  such  station  by  railroad'  are  obviously  wider  than  the 
ordinary  word  'travelers.'  " 

Sec.  679.    What  time  statute  adopts. 

xt  is  a  matter  of  much  importance  to  ascertain  by  what  time 
the  keeper's  of  saloons  and  public  houses  are  to  be  controlled. 

»i  Patterson's      Licensing      Acts  v.  Burton,  L.  R.  5  C.  P.  489;   39 

(19  ed.),  p.  509.  L.  J.  M.  C.  Ul;  22  L.  T.  888. 

That  is,  before  the  enactment  ^*  Citing  Williams  v.  Macdonald 

of  this  section.  [1899],    2    Q.    B.    308;    63    J.    P. 

93  Citing  Fisher   v.  Howard,  34  501;   68  L.  J.  Q.  B.  678;    47   W. 

L.  J.  M.  C.  42;   11  L.  T.  373;   29  E.  701;  80  L.  T.  7&8;  15  T.  L.  R. 

J.  P.  246;   13  W.  R.  145;  Copley  343. 
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Thus,  in  this  country  it  is  a  universal  practice  to  adopt  the 
time  used  by  railroads  in  the  vicinity  as  the  local  time  of  the 
place,  though,  as  is  well  known,  the  actual  time  of  the  place 
and  the  railroad  time  will  vary  nearly  thirty  minutes  in  some 
places,  while  in  a  very  few  the  two  times  coincide.  In  England 
the  practice  has  been  to  follow  the  medium  time  of  the  place,°° 
but  now  Greenwich  time  is  followed  throughout  Great  Britain 
whenever  any  expression  of  time  occurs  in  any  act  of  Par- 
liament, deed,  or  other  legal  instrument,  unless  it  is  otherwise 
specifically  stated.®*  Where  it  was  unlawful  to  sell  after 
9  p.  M.,  and  the  sale  took  place  at  9 :10  p.  m.  local  time,  but  by 
railroad  time  it  was  about  8 :50  p.  m.,  the  sale  was  held  illegal, 
for  local  time  controlled.  The  defendant  had  that  day  bought 
a  clock  which  had  been  set  on  railroad  time. ,  The  railroad 
station  was  four  hours'  drive  away.  The  telegraph  office  at 
the  place  of  sale  kept  railroad  time."^  Where  a  statute  was 
adopted  before  the  standard  or  railroad  time  was  adopted  by 
railroads,  requiring  saloons  to  be  closed  at  11  p.  m.,  and  after 
the  adoption  of  such  time  it  was  amended  but  saloons  under 
it  were  still  required  to  be  closed  at  11  p.  m.,  it  was  held  that 
the  statute  as  amended  referred  to  standard  time  as  established 
at  the  time  of  its  passage  and  which  was  in  use  when  the 
alleged  offense  was  committed.'* 

95  Curtis    V.    March,    23    J.    P.  closing  time  the  electric  lights  are 

633;    3   H.   &   N.   866;    28   L.   J.  dimmed  hy  shutting  oflF  the  supply 

Exch.  36.  of    electricity    in   part,    from    the 

98  43   and  44  Vict.  c.  9   s.   1.  central    plant,    as    a,  warning    of 

97  Queen  v.  Rubenstein,  7  Juta  the  approach  of  the^time  to  close. 
115.  98  State   V.    Johnson,    74   Minn. 

In  London  five  minutes  before  381  77  N.  W.  293. 
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Sec.  680.    Illegal  sale  a  statutory  offense. 

A  sale  of  liquor  without  a  license  is  a  statutory  offense.  At 
common  law  it  was  no  offense  whatever  to  sell  intoxicating 
liquor  in  any  quantity  to  any  person  or  for  any  purpose.  To 
make  out  an  offense  the  transaction  must  come  within  the 
provisions  of  the  statute  forbidding  it  and  inflicting  a  penalty 
therefor.^  And  the  terms  of  a  statute  will  not  be  stretched 
to  cover  a  transaction  and  punish  the  participators.  This  is 
very  well  illustrated  by  a  statute  which  required  each 
"dealer"  to  pay  a  license  tax;  but  where  the  owner  of  liquor 
sold  it  in  bulk  at  one  sale,  it  was  held  that  he  had  not  violated 
the  statute,  a  dealer  being  one  "who  makes  successive  sales  as 
a  business."^  So  a  statute  forbidding  the  gift  of  liquor  on 
an  election  day  is  not  violated  by  a  sale,'  and  a  statute  for- 
bidding generally  a  sale,  barter  or  loan  is  not  violated  by  a 
gift.*  But  under  a  license  to  sell  beer  wine  cannot  be  sold, 
•and  it  may  be  stated  generally  a  license  authorizing  the  sale 
of  a  particular  kind  of  liquor  cannot  be  so  extended  as  to 
authorize  a  sale  of  any  other  kind.° 

Sec.  681.     Sale  by  child. 

When  the  sale  is  by  a  child  under  fourteen  years  of  age  the 
presumption  is  that  it  had  uo  capacity  to  commit  the  crime, 
and  before  there  can  be  a  conviction  of  it  its  legal  capacity 
must  be  established  by  the  evidence.^  But  if  the  child  is  over 
that  age  then  it  is  liable  the  same  as  a  person  of  full  age.'' 

1  State  V.  Gillilen,  51  W.  Va.  *  Commonwealth  v.  Dickerson 
278;  41  S.  E.  131;  57  L.  R.  A.  (Ky.),  76  S.  W.  1084;  25  Ky. 
426;  State  v.  Hapsoos,  1  S.  D.  L.  Eep.  1043;  Allen  v.  State,  14 
382;    47   N.  W.   400;    Stickrod  v.  Tex.  633. 

Commonwealth,    8'6    Ky.    285 ;     3  b  Regina  v.  King,  57  L.  J.  M.  C. 

e.  W.  580;  iivans  v.  Hall,  45  Pa.  20;   20  Q.  B.  Dlv.  430;    58  L.  T. 

235;    Manning   v.   State,    36   Tex.  607;  36  W.  E.  600;  52  J.  P.  164; 

870;  State  v.  Haines,  35  Ore.  379;  Ex  parte  Ryan,  1  W.  N.  C.  122. 
6S   Pac.    39 ;    Combs   v.   Common-  «  Commonwealth  v.  Mead,  10  Al- 

wealth   (Ky.),  104  S.  W.  270;  31  len  398. 
Ky.  L.  Rep.  622.  Cagle  v.  State,  87  Ala.  38;   6 

2  Overall  v.  Bezeau,  37  Mich.  So.  300 ;  Brown  v.  State,  47  Tex. 
506.  Cr.  App.  326;  83  S.  W.  378. 

3  State  V.   Edwards,   134   N.   C. 
636;  46  S.  E.  766. 
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Sec.  682.    Licensee  luider  no  obligation  to  sell  liquor. 

A  person  holding  a  license  to  sell  intoxicating  liquors  is 
under  no  obligation  to  sell  to  all  suitable  applicants,  and  he 
may  refuse  to  sell  to  one  and  sell  to  another.  In  his  licensed 
premises  "no  one  has  a  right  to  insist  on  being  served  any 
more  than  in  any  other  shop.*' ' '  Nor  is  a  druggist,  whom  a 
statute  provides  "may"  sell  intoxicating  liquor,  subject  to 
any  liability  if  he  refuse  to  sell,  even  to  a  proper  person  and 
on  a  proper  occasion.' 

Sec.  683.    Sale  or  gift  without  a  license. 

Statutes  universally  require  a  license  or  the  payment  of  a 
tax,  except  in  prohibition  districts,  before  the  owner  of  in- 
toxicating liquor  can  sell  it.  The  securing  of  the  license  or 
the  payment  of  the  tax  is  a  prerequisite  of  the  validity  of  the 
sale,  unless  in  some  exceptional  instance,  and  an  inability  to 
secure  the  license  or  because  it  has  been  wrongfully  withheld, 
is  no  excuse.^"  Nor  is  it  any  excuse,  in  a  prosecution  for  an 
illegal  sale,  that  the  licensing  court  or  board  had  not  met,  and 
could  not  meet,  to  grant  a  license  to  the  defendant  until  long 
after  the  application  had  been  made,  where  the  sale  is  made 
pending  the  application,^^  or  that  the  defendant  was  not  able 
to  get  the  requisite  number  of  subscribers  to  his  petition  for 
a  license  or  the  requisite  number  of  consents.^^  And  although 
the  defendant  had  performed  all  the  things  on  his  part  neces- 

s  Regina  v.  Rymer,  2  Q.  B.  Div.  monwealth   v.   Fontz,   135  Pa.  St. 

p.  140;  Regina  V.  Armagh  [I«97],  389;    19    Atl.    1025;    Beckham   v.  • 

2  Irish  Rep.  57.  .  Howard,  83  Ga.  89;  9  S.  E.  784; 

9  Treahey  v.  HoUiday,  43  Kan.  Messenger  v.  Parker,  6  R.  &  G. 
29;  22  Pac.  1004;  Pendennis  Club  237;  '6  C.  L.  T.  444;  Queen  v. 
V.  Louisville,  7  Ky.  L.  Rep.  (ab  Calhoun,  20  X.  S.  395;  9  C.  L. 
stract)  SSI.  T.  62. 

10  Brock  V.  State,  65  Ga-  437;  "  So;  parte  DriscoU,  27  N.  B. 
State  V.  Jamison,  23  Mo.  330;  216;  State  v.  Scampini,  77  Vt. 
Kansas   City  v.  Flanders,   71   Mo.       92;  59  Atl.  201. 

281;   Kadgihn  v.  Bloomington,  58  12  Hodge  v.  State,  116  Ga.  852; 

111.  229 ;  New  York  v.  Mason,  4  E.  43   S.   E.   255 ;    State   v.   Totman, 

D.  Smith,   142;   Commonwealth  v.  82    Mo.    App.    56;    Montpelier    v. 

Blackington,  24  Pick.   352;   State  Mills,  171  Ind.  175;  85  N.  E.  6. 
V.    Downer,    21    Wis.    274;    Com- 
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sary  to  be  performed  in  order  to  secure  a  license,  but  for  some 
unknown  reason  the  authorities  had  neglected  to  grant  or  even 
issue  one  after  it  had  been  granted,  is  not  a  protection  as 
against  a  charge  of  a  sale  without  it.'^  And  even  if  a  district 
has  voted  in  favor  of  the  granting  licenses,  yet  if  the  de- 
fendant had  not  obtained  one,  he  is  liable  for  an  unlawful 
sale.^*  Nor  is  it  a  defense  that  the  licensing  board  had  arbi- 
trarily refused  to  grant  any  license  for  the  district ;  ^°  nor  that 
there  was  not  any  board  or  court  empowered  to  issue  one ;  ^* 
nor  empowered  to  issue  one  for  the  particular  place  where  the 
sale  took  place ;  ^'  nor  that  the  licensing  clerk  was  so  ill  he 
could  not  issue  a  license ;  ^'  nor  that  a  license  had  been  granted 
and  pending  an  appeal  thereon  the  sale  had  been  made.^®  A 
sale  after  the  adoption  of  local  option  is  an  indictable  offense.^" 
If  a  new  law  concerning  licensing  the  sale  of  intoxicating 
liquors  be  adopted  so  that  it  operates  as  a  repeal  of  an  old 
licensing  statute  under  which  licenses  have  been  granted  that 
are  still  in  force,  the  repeal  operates  to  revoke  such  licenses, 
and  a  sale  thereafter  under  them  is  an  indictable  offense  under 
the  new  law.^"^  And  the  fact  that  the  defendant  only  sold 
liquors  he  had  on  hand  when  the  licensing  law  under  which 
he  is  indicted  took  effect,  is  no  defense.^^  So  a  sale 
after  a  license  has  been  surrendered  is  an  offense  though 
.within  the  time  such  license  would  have  run  if  it  had 
not  been  surrendered ;  ^^  and  a  license  issued  without  the  pay- 
ment of  the  fee  for  it  is  no  protection  for  sales  made  under 
it,  even  though  arrangements  had  been  made  by  the  licensee 

13  state  V.  Huntley,  29  Mo.  App.  is  Reese  v.  Atlanta,  63  Ga.  344. 
27S;  Carrj?  v.  State,  28  Tex.  Cr.  is  State  v.  Barnett,  111  Mo.  App. 
App.  477;  13  S.  W.  773.  552;  86  S.  W.  460. 

14  State  V.  Cron,  23  Minn.  140.  20  state  v.  Funk,  27  Minn.  318 ; 

15  State  T.  Tucker,  45  Ark.  55;  7  N.  W.  359. 

State  V.  Brown,  41  La.  Ann.  771;  21  State  v.  Mullenhoff,  74  Iowa 

6   So.   638.  271;  3*7  N.  W.  329. 

16  State  V.  McNeary,  88  Mo.  22  Commonwealth  v.  Logan,  12 
143.  Gray  136. 

17  Indianapolis  v.  Fairehild,  1  23Cullinan  v.  Garfinkle,  114  N. 
Ind.  315;  Welsh  v.  State,  126  Y.  App.  Div.  i509;  99  N.  Y.  Supp. 
Ind.    71;    25    N.   E.    883;    Siloam  1119. 

Springs  v.  Thompson,  41  Ark.  4'56. 
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■with  another  to  pay  it,  who  did  not  do  so.^*  A  sale  made  on 
Sunday  without  a  license  can  be  prosecuted  either  as  a  viola- 
tion of  the  statute  prohibiting  sales  on  that  day  or  as  a  sale 
wthout  a  license,  and  if  the  salesman  be  indicted  for  a  sale 
without  a  license  he  cannot  insist  he  is  liable  only  for  a 
violation  of  the  statute  prohibiting  sales  on  Sunday.^°  A  sale 
under  a  license  that  has  been  revoked  or  has  expired  subjects 
the  licensee  to  prosecution  for  a  sale  without  a  license.^"  But 
a  mere  executory  sale  of  liquors  does  not  require  a  license  to 
render  it  legal.-'  The  fact  that  the  purchaser  did  not  drink 
the  liquor  purchased  is  no  defense.^^ 

Sec.  684.    Definition  of  sale — Example. 

"A  sale,"  said  Justice  Gray  of  the  Supreme  Court  of  the 
United  States,  "in  the  ordinary  sense  of  the  word,  is  a 
transfer  of  property  for  a  fixed  price  in  money  or  its  equiva- 
lent.""' It  will  be  observed  that  the  learned  justice  does 
not  confine  the  definition  of  a  sale  strictly  to  a  payment  "in 
money,"  but  admits  "its  equivalent."  Mr.  Benjamin  has 
given  a  definition  of  "sale"  which  points  out  its  essentials. 
"To  constitute  a  valid  sale,"  says  he,  "there  must  be  a  con- 
currence of  the  following  elements,  viz.:  (1)  parties  com- 
petent to  contract;  (2)  mutual  consent;  (3)  a  thing,  the 
absolute  or  general  property  in  which  is  transferred  from  the 
seller  to  the  buyer;  and  (4)  a  price  in  money  paid  or  prom- 

ziMeroney  v.  State,  49  Tex.  Cr.  639;    58    S.    E.    1111;    Brown    v. 

App.  337;  92  S.  W.  844;   Dudley  State,   4   Ga.  App.   73;    60   S.  E. 

V.  State,  91  Ind.  312.  805. 

25  O'Brien  v.  State,  91  Ala.  16;  A  manufacturer  selling  from  his 
8  So.  560.  delivery  wagon  violates  a  law  re- 

26  McGehee  v.  State,  114  Ga.  quiring  vendors  of  liquors  to  have 
833;  40  S.  E.  1004;  Alexander  v.  a  license.  Michels  v.  State,  115 
State,  77  Ark.  294;  91  S.  W.  181.  Wis.  43;   90  N.  W.  1096. 

27  Banchor  v.  Warren,  33  N.  H.  29  Iowa  v.  McFarland,  110  U. 
183;  State  v.  Shields,  110  La.  S.  471;  4  Sup.  Ct.  210;  28  L.  Ed. 
547;  34  So.  673;  Sortwell  v.  198;  Harper  v.  State  (Ark.),  121 
Hughes,  1  Curt.  244;  Fed.  Cas.  S.  W.  738;  State  v.  Bohen  (Del.), 
No.  13177.  74  Atl.  1;  Commonwealth  v.  Pack- 

28  Tompkins  v.  State,  2  Ga.  App.  aid,  5  Gray  101. 
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ised. ' '  ^°  And  in  commenting  upon  this  definition  and  the 
following  section  of  this  work  the  Supreme  Court  of  Oregon 
said,  in  considering  the  price,  "it  must  be  in  money  paid  or 
promised,  accordingly  as  the  agreement  may  be  for  cash  or  a 
credit  sale,  but,  if  any  other  consideration  than  money  is 
given,  it  is  not  a  sale."^^  "To  sell  property  is,"  said  the 
Supreme  Court  gf  Kentucky,  "in  the  strict  sense  of  the  word 
'sell,'  to  transfer  it  from  one  to  another  in  consideration  of  a 
price  paid  or  agreed  to  be  paid  in  current  money. "  ^^  "  Sale, ' ' 
said  the  Supreme  Court  of  the  United  States,  "is  a  word  of 
precise  legal  import,  both  at  law  and  in  equity.  It  means,  at 
all  times,  a  contract  between  parties  to  give  and  pass  rights 
of  property  for  money,  which  the  buyer  pays  or  promises  to 
pay  the  seller  for  the  thing  bought  and  sold. ' '  *^  But  if  a 
physician  administer  to  his  patient  whisky,  charging  him  a 
fee  for  his  services,  there  is  no  sale  of  the  whisky,  for  the 
giving  of  the  whisky  was  merely  incidental  to  the  major  trans- 
action— the  rendition  of  professional  services  of  the  physi- 
cian.^* So  if  the  title  to  liquors  is  transferred  by  mere 
operation  of  law — as  a  recovery  in  trespass  of  liquors  held  for 
unlawful  sale — there  is  no  sale.^^  So  if  A  sell  B  pool  cheeks 
which  are  each  receivable  by  A  for  a  glass  of  beer,  and  B 
give  them  to  C,  who  gives  A  one  of  them  for  a  glass  of  beer, 
there  is  no  sale  of  beer.^"    But  if  A  owe  B,  and  by  agreement 

30  Benjamin  on  Sales,  §§  1,  2.  4-6  N.  Y.  131i  Cooper  v.  State,  37 
Followed  in  Mathews  v.  Freker,  Ark.  4J2;  Brown  v.  Fitz,  13  N. 
68  Ark.  190;  57  S.  W.  262;  Kea-  H.  283;  Goodwin  v.  Kerr,  «0  Mo. 
ton     V.     State      (Tex.),     36     S.  276. 

W.  440;   Butler  v.  Thompson,   92  as  Williams    v.    Berry,    8    How. 

U.   S.   412;    23   L.   Ed.   684;    Mar-  495. 

tin  V.  State,  59  Ala.  34.  aiSchaflfner  v.  State,  8  Ohio  St. 

31  Coulter  V.   Portland,   20   Ore.  642. 

469;  26  Pac.  565.  35  Hamilton  v.   Goding,   So   Me. 

32  Commonwealth    v.    Davis,    12       419. 

Bush  240 ;    Mensinger  v.   Steiner-  so  Massey  v.  State,  74  Ind.  368. 

Medinger    (Neb.),  94  X.  W.  633;  The    indictment    charged    a    sale, 

Schenck  v.  Saunders,  13  Gray  37;  hut  the  proof  showed  the  exchange 

Northern   Pacific   B.   Co.   v.   San-  of  the  pool   checks,  and  this  was 

ders,    47    Fed.     604;     Laboree     v.  held   to    be    a,   material    variance. 

KJosterman,   33    Neb.    150;    Madi-.  The  transaction  was  a  barter, 
son,  etc.  Church  v.  Baptist  Church, 
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between  them  A  lets  B  have  liquor  from  time  to  time  by  the 
drink  at  an  agreed  price,  the  amount  of  the  price  to  be 
credited  on  the  account,  each  delivery  of  liquor  under  the 
agreement  is  a  sale."  A  sale  of  liquor  and  a  hat  at  a  lump 
amount,  without  any  specific  price  for  either,  is  a  sale  of  the 
liquor  within  the  meaning  of  a  statute  forbidding  its  sale.^* 
A  distiller  who  receives  grain  or  fruit  to  be  distilled  into 
liquor  on  shares,  and  who  delivers  the  owner  his  share  of  the 
distilled  product  therefrom,  does  not  violate  a  law  which  pro- 
hibits a  sale,  gift  or  other  disposition  of  intoxicating  liquors.'" 
The  fact  that  the  sale  was  a  conditional  one  does  not  deprive 
the  transaction  of  the  fact  that  it  is  a  sale,  although  the 
condition  is  never  complied  with.*"  One  who  sells  bills  of 
lading,  at  his  bank  even,  to  anyone  applying,  whereby  the 
purchaser  is  enabled  to  obtain  the  liquors  the  bills  represent, 
"is  more  than  a  mere  collecting  agent,  and  is  guilty  of  selling 
liquors  without  a  license.*^  A  transfer  of  liquors  in  a  bonded 
warehouse,  with  the  duty  unpaid,  has  been  held  a  sale  and  to 
render  the  transferer  guilty,  where  the  warehouse  was  located 
in  prohibition  territory.''-  A  sale  to  be  paid  for  in  property 
is  such  a  sale  as  the  law  prohibits.*'  So  a  sale  to  be  paid  for 
in  work  or  as  commissions  on  sales  is  a  sale  within  the  mean- 
ing of  a  statute.  Thus,  where  a  licensed  wholesaler  gave  his 
agent  one  quart  of  liquor  on  each  five  gallons  sold,  the  trans- 
action was  eonstriied  to  be  a  sale.**     So  the  payment  of  a 

37  State  V.  Poteet,  86  N.  C.  612.  use  in  its  instructions  to  the  jury 

38  Commonwealth  v-.  Worcester,  the  word  "sale,"  that  being  a 
126  Mass,  256;  State  v.  Hall,  39  word  too  well  known  to  need  an 
Me.  107.  explanation.      State  v.   Green,   69 

39  Maxwell  v.   State    (Ala.),   25  Kan.  S65;  77  Pac.  95. 

So.  235.  **  Friedman    v.    Commonwealth 

40  Taylor  v.  State  (Ala.),  25  (Ky.),  83  S.  W.  1040;  26  Ky.  L. 
So.  701.  Eep.   1276. 

41  State  V.  Snyder,  108  Iowa,  205;  In  South  Dakota,  under  Rev. 
78  N..  W.  807.  Pol.   Code,    §§  2838   and   2834   the 

42  £a!  parte  Morris,  34  Can.  L.  offense  of  "engaging  in  the  busi- 
J.  46.  ness  without  a  license"  is  the  same 

43  Cook  v.  State,  124  Ga.  653 ;  as  selling  without  a  license.  State 
63  S.  W.  104.  V.  Ely  (8.  D.),  118  N.  W.  &87. 

It  is  not  error  for  the  court  to 
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certain  number  of  gallons  of  whisky  per  month  as  rent  for  a 
building  is  a  sale  of  the  whisky.*" 

Sec.  685.   Executory  contract  of  sale. 

A  statute  prohibiting  sales  of  intoxicating  liquors  without  a 
license  has  no  application  to  executory  contracts  of  sales  of 
such  liquors.*"    • 

Sec.  686.    Sale  where  statute  does  not  forbid  a  barter  or 
exchange. 

In  earlier  instances  of  legislation  liquor  statutes  were  not 
drawn  with  the  fullness  or  accuracy  followed  in  more  recent 
years.  Thus,  not  infrequently  a  sale  or  gift  only  was  for- 
bidden, and  a  way  to  evade  the  statute  was  quickly  discovered 
by  barter  or  exchange.  In  this  way  the  intent  of  the  Legis- 
lature was  defeated  unless  it  could  be  said  that  a  barter  or 
exchange  was  a  sale,  and  this  construction  of  such  statutes  has 
been  adopted  in  several  such  instances.  Thus,  in  Massachu- 
setts it  was  considered,  in  a  case  where  liquor  was  given  for 
a  horse  and  suit  was  brought  upon  the  warranty  that  the 
horse  was  sound,  that  the  intention  of  the  Legislature  in  the 
enactment  of  the  liquor  statute  making  it  unlawful  to  sell 
without  license  should  be  considered.  "There  is  no  room," 
said  the  court,  "for  doubt  as  to  the  intention  of  the  Legis- 
lature in  enacting  the  provisions  of  the  statute  restraining  and 
prohibiting  the  sale  of  intoxicating  liquors.  The  object  was 
not  to  regulate  or  prohibit  a  particular  form  or  mode  of  dis- 
posing of  such  kind  of  property.  It  was  designed  and  framed 
to  accomplish  a  much  higher  and  more  comprehensive  purpose. 
Its  aim  was  the  prohibition  of  the  trade  or  traific  in  such 
liquors  in  whatever  mode  it  was  carried  on,  with  a  view  to 

45  Griffin  v.  State,  115  Ga.  577;  ing  it.     Dial  v.  State   (Ala.),  49 

41  S.  E.  997.  So.  230. 

Four  persons  made  up  a  purse  ««  State  v.  Shields,  110  La.  547; 

to    purchase    liquor,    and    one    of  34  So.  673;    Banchor  v.   Warren, 

them  took  the  money,  bought  the  33   N.   H.   183;    Pulse  t.  State,  5 

liquor  and  divided  it  among  them.  Humph.  108;  Sortwell  v.  Hughes, 

This  was  held  not  to  be  a  sale  by  1  Curt.  244;  Fed.  Cas.  No.  13177. 
the  one  so  purchasing  and  divid- 


1165  SALES  AND  GIFTS.  §  686 

prevent  their  common  and  indiscriminate  use  in  the  com- 
munity. The  mischief  which  it  was  intended  to  reach  and 
suppress  was  the  vice  of  intoxication,  with  the  evils  and 
crimes  which  it  engenders.  It  is  too  obvious  to  admit  of 
debate  that  the  main  purpose  of  the  statute  would  fail  of 
accomplishment  if  intoxicating  liquors  could  be  freely  obtained 
without  restraint  by  barter  or  exchange  of  other  property 
therefor.  The  prohibition  of  sales,  in  the  technical  sense  of 
the  word,  would  be  of  little  effect  if  the  trade  was  left  open 
to  be  carried  on  in  other  modes.  Indeed,  the  construction  for 
which  the  plaintiff  contends  would  amount  to  a  virtual  repeal 
of  the  statute  in  its  practical  operation  as  a  means  of  checking 
and  restraining  the  evils  which  it  was  intended  to  prevent. 
In  a  general  and  popular  sense,  the  sale  of  an  article  signifies 
the  transfer  of  property  from  one  person  to  another  for  a 
consideration  of  value,  without  reference  to  the  particular 
mode  in  which  the  consideration  is  paid.  It  was  in  this  sense 
that  the  Legislature  used  the  word  and  not  in  the  technical 
and  narrow  sense  of  a  transfer  for  a  price  paid  or  agreed  to 
be  paid  in  money.  The  legal  distinction  between  a  sale  and 
an  exchange  is  purely  artificial ;  the  rules  of  law  are  the  same 
as  applied  to  both  transactions.  Practically  there  is  no  differ- 
ence between  them.  To  make  such  refinement  the  turning 
point  of  the  interpretation  of  a  statute,  contrary  to  the  plain 
intent  of  the  Legislature,  would  be  a  violation  of  all  sound 
rules  of  construction."*^  Where  the  statute  made  it  an 
offense,  "directly  or  indirectly,  on  any  pretense  or  by  any 
device  [to]  sell,  or  in  consideration  of  the  purchase  of  any 
other  property  give  to  any  person  any  spirituous  or  intoxi- 
cating liquor,"  it  was  held  that  an  exchange  of  grain  for 
liquor  was  a  sale,  and,  therefore,  the  person  owning  the  liquor 
had  committed  an  offense,  even  though  he  was  a  distiller  and 
wanted  the  grain  for  manufacturing  liquor.*'     But  if  two 

"  Howard    v.    Harris,    8    Allen  *«  Commonwealth    r.    Clark,    14 

297;   Mason  v.  Lathrop,  7   Gray,      Gray   967;    State   v.   Teahan,   50 
354;  Commonwealth  v.  Davis,  12      Conn.  92. 
Bush  240;   Cunningham  v.  State, 
105  Ga.  676;  31' S.  £.  565. 
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persons  unite  and  purchase  liquors  and  then  divide  them  be- 
tween themselves,  the  division  is  not  a  sale.*'  And  a  mere 
loan  of  whisky,  by  a  neighbor,  to  be  returned  in  a  like  quan- 
tity, cannot  be  construed  into  a  sale,'"  though  it  has  been  as 
between  dealers."^  A  giving  of  liquor  in  payment  for 
services  rendered  has  been  held  a  sale,"^  and  where  even  the 
word  "barter"  was  in  the  statute  and  the  services  had  already 
been  performed,  and  after  its  performance  the  liquor  was  given 
and  accepted  as  a  payment,  the  transaction  was  held  a  sale.'* 
So  it  has  been  held  that  the  giving  of  whisky  for  the  use  of  a 
buggy  was  a  sale." 

Sec.  687.    Barter  or  exchange. 

"A  sale  differs  from  a  barter  in  this  that  in  the  latter  the 
consideration  instead  of  being  paid  in  money  is  paid  in  goods 
or  merchandise  susceptible  of  a  valuation. "  °'  "A  sale  is  an 
exchange  of  goods  or  property  for  money  paid  or  to  be  paid, 
as  distinguished  from  barter,  which  is  an  exchange  of  one 
commodity  or  article  of  property  for  another;  an  exchange  of 
goods ;  a  commutation ;  transmutation  or  transfer  of  goods  for 
other  goods. "  ^°  "  Where  one  commodity  is  exchanged  for 
another  of  a  same  or  a  different  kind,  without  agreement  as 
to  the  price  or  reference  to  money  payment,  the  transaction  is 
not  a  sale,  but  a  barter  or  exchange."  °'    But  an  exchange  of 

*i>  Commonwealth   v.    Pomphret,  54  Paschal  v.  State,  84  Ga.  326 ; 

137  Mass.  564;  50  Am.  Rep.  340;  10  S.  E.  821. 

Whitmore   v.   (state,   72   Ark.    14;  55  Commonwealth    v.    Davis,    12 

77  S.  W.  598.  Bush,  240. 

50  Kay  V.  State,  46  Tex.  Cr.  oe  Coker  v.  State,  91  Ala.  92; 
App.    176;    79    S.   W.   535;    Skin-  8  So.  874. 

ner  v.  State,  97  Ga.  690;  25  S.  E.  bt  Gillan  v.  State,  47  Ark.  555; 

364.  2  S.  W.  185;   Labaree  v.  Kloster- 

Contra,  Kenton  v.  Slate,  36  Tex.  man,  33  Neb.  150;  49  N.  W.  1102; 

Or.  App.  259;   38  S.  W.  522.  Jenkins    v.    Mapes,    53    Ohio    St. 

51  Commonwealth  v.  Ahrens,  150  110;  41  N.  E.  137;  Forkner  v. 
Mass.  393;   23  N.  E.  '53.  State,    95    Ind.    406;     Speigle    v. 

62  Mason   v.    Lathrop,    7    Gray,  Meredith,  22  Fed.  Cas.  910;  Hat- 

354;   Howard  v.  Harris,  8  Allen,  field  v.    State,   9   Ind.  App.  296; 

297.  36  N.  E.  664. 

S3  Bescher  v.  State,  32  Ind.  480. 
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grain  with  a  distiller  for  liquor  he  had  manufactured  has 
been  held  to  be  a  sale,  the  word  "exchange"  not  being  used 
in  the  statute  forbidding  a  sale  of  liquors."*  A  loan  of  intoxi- 
cating liquors  until  the  borrower  could  obtain  a  like  quantity 
and  return  it  cannot  be  construed  to  be  a  loan."" 

Sec.  688.    Exchange  of  liquors — Loan. 

As  has  been  elsewhere  stated,  a  sale  of  grain  to  a  distiller 
for  whisky  he  has  manufactured — a  delivery  of  grain  to  be 
used  in  the  manufacture  of  whisky  for  whisky — is  a  sale 
under  the  Massachusetts  statute. "''  But  a  transaction  with 
relation  to  intoxicating  liquors  may  not  amount  to  a  sale, 
though  one  of  the  parties  receive  and  consume  the  liquor  he 
receives  under  it.  Thus,  where  a  neighbor  loaned  some  whisky 
to  another  neighbor  on  condition  he  would  return  a  like 
amount  of  the  same  kind,  it  was  held  to  be  only  a  loan  and 
not  a  sale,  the  court  considering  that  the  statute  never  con- 
templated to  inflict  a  punishment  upon  a  neighbor  who  was 
not  a  dealer  in  liquors  merely  loaning  his  fellow  neighbor 
liquor  for  his  personal  use."^  But  an  exchange  of  liquors,  in 
a  commercial  sense,  is  construed  to  be  a  sale,  and  to  be  pro- 
hibited."^ And  it  would  seem  that  under  the  latter  decisions 
of  Texas  that  a  loan  of  liquors,  not  as  a  commercial  trans- 
action, to  be  returned  in  kind,  is  an  offense."^    If  a  distiller 

58  Commonwealth  v.  Clark,  14  111  Ga.  842;  36  S.  E.  310;  Beall 
Gray  367;  State  v.  Teahan,  50  v.  State,  48  Tex.  Cr.  App.  105; 
Conn.  92.  86   S.   W.   334. 

59  Ray  V.  .  State,  46  Tex.  Cr.  «2  Bruce  v.  State  (Tex.  Cr. 
App.  176;   79  S.  W.  535.  App.),  39   S.  W.  683;    Kravek  v. 

80  Commonwealth    v.    Clark,    14  State,   38   Tex.    Cr.   App.   44;    41 

Gray     367.       See     also    State     v.  S.   W.    612;    Keaton  v.   State,   36 

Teahan,   50  Conn.   92;    Barnes   v.  Tex.  Cr.  App.  259;  38  S.  W.  522; 

State.  (Tex.  Cr.  App.),  88  S.   W.  Taggart  v.  State  (Tex.  Cr.  App.), 

804;    Stanley   v.    State,    43    Tex.  97  S.  W.    5. 

Cr.  App.  270;  64  S.  W.  1051.  63  Tombeaugh  v.  State,  50  Tex. 

«iRay    V.    State,    46    Tex.    Cr.  Cr.  App.  286 ;  98  S.  W.  1054 ;  Hen- 

App.   176;    79  S.  W.  535;    Robin-  derson  v.  State,  50  Tex.  Cr.  App. 

son  V.  State,  59  Ark.  341;   27   S.  413;    98    S.   W.    1055;    Sparks   v. 

W.  233;  Skinner  v.  State,  97  Ga.  State    (Tex.  Cr.  App.),  99  S.  W. 

690;  25  S.  E.  364;  Huby  v.  State,  546;    Beekham  v.   State,  54  Tex. 
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receive  grain  or  fruit  to  manufacture  into  liquors,  and  deliver 
the  manufactured  liquor  to  the  owner  of  the  grain  or  fruit, 
the  transaction  is  not  a  sale  by  the  distiller;  °*  but  it  is  a 
sale  if  for  every  bushel  of  peaches  received  a  pint  of  peach 
brandy  be  given  to  the  owner  of  the  peaches.®"  "Where  the 
claim  is  that  the  whisky  was  a  loan,  evidence  that  the  borrower 
was  a  tenant  of  the  defendant  is  admissible  to  show  familiarity 
with  the  defendant.'"  It  is  usually  a  question  for  the  jury 
whether  the  transaction  amonnted  to  a  loan  or  a  sale.  Thus, 
where  the  testimony  was  that  the  defendant  approa.ched  the 
witness  for  a  loan,  but  as  he  had  less  than  two  dollars,  and  he 
desired  to  order  whisky  with  it  for  his  family,  but  he  loaned  it 
to  him  and  received  half  a  gallon  of  whisky  from  him  as  a 
loan,  and  the  defendant  paid  back  fifty  cents  of  the  money — 
about  one-fourth  of  the  amount  loaned — and  the  witness  tes- 
tified he  intended  to  return  the  whisky  to  him  though  he  had 
not  done  so,  it  was  held  to  be  a  question  for  the  jury  whether 
there  was  a  Jiona  fide  loan  of  the  whisky  by  the  defendant  to 
the  witness  to  be  loaned,  or  whether  it  was  a  mere  subterfuge 
to  cover  a  loan."^  But  if  the  borrower  gives  the  loaner  the 
money  to  buy  liquor  to  take  the  place  of  the  liquor  loaned, 
the  transaction  will  be  construed  to  be  a  sale."' 

Sec.  689.    "Otherwise  dispose  of"  liquors. 

In  its  efforts  to  cover  all  phases  of  liquor  transactions  the 
Legislature  often  uses  language  that  is  merely  tautological  of 
language  previously  used.  Thus,  where  a  statute  forbade  "the 
selling,  giving  or  otherwise  disposing  of"  liquor,  it  was  held 
that  the  words  "or  otherwise  disposing  of"  meant  transactions 

Cr.    App.    28;    111    S.    W.    1017;  Maxwell  v.  State,   120  Ala.   375; 

Coleman   v.    State,   53    Texas   Cr.  25  So.  235. 

App.  578;    111   S.  W.   1011;   Wil-  «»  Coleman  v.  State,  53  Tex.  Cr. 

son  V.  State,  54  Tex.  Cr.  App.  13;  App.  578;  HI  S.  W.  1011. 

Ill  S.  W.  1018.  o'Buckner  v.  State,  48  Tex.  Cr. 

84  Barnes    v.    State     (Tex.    Cr.  App.  558;  89  S.  W.  829. 

App.),   86   S.    W.    805.  88 State  v.   Brown    (Ark.),   102 

65  Stanley  v.  State,  43  Tex.  Cr.  S.  W.  394. 
App.  270;  64  S.  W.  1051.       See 
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similar  to  either  a  salCiOr  gift.""  And  under  a  statue  pro- 
viding that  anyone  selling,  furnishing  or  giving  away  liquor, 
contrary  to  law,  should  be  fined,  it  was  held  that  a  selling  was 
not  a  different  offense  from  furnishing,  the  object  of  the 
statute  being  to  prevent  the  illegal  providing  of  liquor.'"* 

Sec.  690.    Furnishing  intoxicating  liquors. 

Where  a  statute  made  it  a  penal  offense  to  furnish  intoxi- 
cating liquor  to  a  minor,  upon  a  charge  of  having  furnished 
liquor  to  a  minor  it  is  not  admissible  to  prove  that  the  trans- 
action was  a  sale.  Under  such  a  statute  furnishing  refers  to 
anymode  of  providing  a  minor  with  liquor  other  than  a  sale.''^ 
But  where  a  statute  forbidding  a  gift  of  liquor  was  repealed 
by  another  statute  forbidding  the  furnishing  of  liquor,  it  was 
held  that  the  latter  stiatutfe,  under  the  term  "furnish,"  covered 
a  transaction  which  was  nothing  more  than  a  gift.'^ 

Sec.  691.    Sale  of  saloon  business. 

Statutes  prohibiting  sales  of  liquors  are  intended  to  .prevent 
retail  sales  to  consumers  of  the  liquors,  or  in  case,  of  whole- 
salers, as  matters  of  revenue  rather  than  restrictions  upon 
sales.  It  is,  therefore,  held  that  if  a  saloon  keeper  sells'  his 
business  to  another,  togetber  with  all  his  liquors  on  hand,  the 
sale  is  not  within  the ., provisions  of  the  statute  prohibiting 
sales  of  intoxicating  liquors  without  a  license.''^  So  an 
auctioneer  selling  out  the  stock  of  the  owner  at  auction,- who 
sends  the  liquor  to  his  premises,  does  not  carry  on  the  busi- 
ness of  a  spirit  merchant,  and  cannot  be  convicted  because  he 

69  Eoberson  v.  State,  100  Ala.  to  distribute,  to  give.  State  v. 
37;  14  So.  654.  ^all    (N.   D.),   123  N.  W.   826. 

70  State  v.  Hodgson,  66  Vt.  7i  Leo  Ebert  Brewing  Co.  v. 
134;  28  Atl.  1089;  Jerseyville  v.  State,  25  Ohio  Cir.  Ct.  Kep.  60 1. 
Becker,    117   111.  App.  86.  hastate  v.   Tague,  76   Vt.   118; 

In  South  Africa  "dispose  of"  is  56  Atl.  535. 

held  to  mean  a  sale.    Rex  v.  Gont-  73 Smith  v.  Heneman  (Ala.),  24 

she,  6  East.   Dist.  Ct.  Rep.  280;  So.  364;  Forwood  v.  State,  49  Md. 

and  in  North  Dakota  to  "dispose"  531.     See  also  Overall  v.  Bezeau, 

of  means  to  deal  out  in  portions,  37  Mich.  506. 
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has  not  the  license  required  of  such  merchants.'^*  It  is  no 
offense  to  sell  liquors  on  execution,  and  the  title  thereto 
passes.''  So  one  partner  or  joint  owner  of  liquors  may  sell 
without  license  his  interest  in  the  partnership  liquors  to  his 
partner  or  to  the  other  owner.'" 

Sec.  692.    Sale  hy  corporation. 

It  has  been  held  that  a  corporation  cannot  be  guilty  of  an 
illegal  sale  because  the  act  of  sale  is  ultra  vires.  But  while 
the  corporation  is  not  liable  for  that  reason,  the  manager 
of  it  is  personally  liable.''  But  it  cannot  be  said  to  be 
the  accepted  rule,  for  if  a  corporation  be  orgajiized  to  engage 
in  the  liquor  traffic,  when  it  makes  an  illegal  sale  the  act  is  as 
productive  of  the  thing  to  be  regulated  as  if  the  sale  were  by 
an  individual,  and  if  the  corporation  for  an  illegal  sale  can 
not  be  made  amenable  to  the  liquor  laws  the  entire  scheme 
in  the  enactment  of  laws  regulating  the  liquor  traffic  will 
be  overthrown.  Consequently  it  has  been  held  that  a  corpora- 
tion soliciting  orders  for  intoxicating  liquors  in  prohibition 
territory  violates  the  law  and  is  subject  to  a  fine  the  same  as 
an  individual  so  soliciting  orders."    And  where  the  penal  code 

TiEx  parte  Aitkin,   1  S.  R.  N.  beer,  in  a  fermenting  condition,  is 

8.  W.  214;    18  W.  N.  Cas.  N.  S.  not  subject  to  sale  on  execution. 

W.  279.  Herman  Goepper  &  Co.  v.  Phoenix 

'5  State   V.   Johnson,   33   N.   H.  Brewing  Co.,  115  Ky.  708;   74  S. 

441.  W.  726;  25  Ky.  L.  Rep.  84. 

Under  a,  New  York  statute  pro-  '« Stamper     v.      Commonwealth 

viding  that  "a  bond  or  other  in-  (Ky.),  103  S.  W.  286;  31  Ky.  L. 

strument     for     the     payment     of  Rep.  707. 

money,     •     ♦     *     which    was    ex-  7t  Mill      v.      Harsher,      L.      R. 

ecuted    and    issued   by   a   govern-  fl  Exch.  317;   Ex  parte  Baird,  3( 

ment,  State,  county,  public  officer  N.  B.  213. 

or  municipal  or  other  corporation,  ts  Rose   v.    State,    4    Ga.    App. 

and  is  in  terms  negotiable  or  pay-  588;    62    S.    Jfi.    117;    George    H. 

able  to   the  bearer  or  holder,"  a  Goodman    Co.    v.    Commonwealth 

liquor  tax  certificate  issued  under  (Ky.),    99    S.    W.    252;    30    Ky. 

laws   1896,   ch.   112,  is  subject  to  L.  Rep.  519;   Leo  Ebert  Brewing 

levy  under  an  execution  and  sale.  Co.  v.  State,  25  Ohio  Cir.  Ct.  R. 

McNeely  v.  Welz,  20  N.  Y.  App.  601;  gtate  v.  Kline,  5,0  Ore.  426; 

Div.  566;  47  N.  Y.  Supp.  310.  «3  Pac.  237. 

It  has  been  held  that  unfinished 
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provided  that  the  word  "person"  shall  include  a  corporation, 
an  illegal  sale  by  a  corporation  was  held  to  render  it  liable  to 
a  fine.'®  If  a  corporation  illegally  make  a  sale  or  illegally 
keep  liquors,  its  officers  who  participate  in  such  illegal  act  be- 
come liable,  and  it  is  no  protection  that  the  illegal  act  was 
the  act  of  the  corporation.*" 

Sec.  693.     Sale  on  credit. 

A  sale  on  credit  is  the  same  as  a  sale  for  cash;  the  one 
requires  a  license  the  same  as  the  other ;  '^  and  an  instruction 
stating  that  "if  the  evidence  failed  to  show  that  defendant 
sold  and  received  pay  for  the  whisky, ' '  he  must  be  found  not 
guilty  is  erroneous,  for  he  can  be  convicted  without  money 
having  been  paid.*^  Even  though  the  purchase  price  of  the 
liquor  cannot  be  collected — because  the  sale  was  void  under 
the  law — ^yet  it  is  a  sale  for  the  purpose  of  punishing  the 
salesman.*'  Nor  is  it  necessary  that  the  liquor  be  charged  to 
the  particular  person  who  asked  for  it,  nor  delivered  to  him,  to 
consummate  the  sale.**  And  if  a  statute  make  it  unlawful  to 
"sell,  barter,  or  otherwise  dispose  of"  liquor,  a  gift  is  not  an 
offense;  but  any  understanding,  whether  express  or  implied, 
that  the  person  obtaining  the  liquor  will  pay  for  it,  even  by 

79  state  V.  Mudie  (S.  D.),  115  82  Perkins  v.  State,  92  Ala.  66; 
N.     W.     107.       See     Enterprising      9  So.  536. 

Brewing  Co.  v.  Grimes,  173  Mass.  83  State    v.    Greenleaf,    31    Me. 

252;  53  N.  E.  855.  517.      In   this   case   it   was   said: 

80  State  V.  Collins,  28  E.  I.  439 ;  "The  inability  oi  the  seller  to 
67  Atl.  696.  coerce    payment   by   legal   process 

81  Perkins  v.  State,  92  Ala.  66 ;  does  not,  in  contemplation  of  the 
■9  So.  536;  Riley  v.  State,  43  Miss.  statute,  so  far  change  the  ehar- 
397;  Markle  v.  Akron,  14  Ohio  acter  of  the  transaction  as  to  pre- 
586;  Commonwealth  v.  Burns,  8  vent  it  from  being  considered  a 
Gray  482 ;  Emmerson  v.  Noble,  32  sale.  It  is  not  a  gift,  for  there 
Me.  380;  State  v.  Cutting,  3  Ore.  is  an  expectation  that  the  price 
260;  Grimes  v.  State,  37  Tex.  Cr.  will  be  paid." 

App.  73;  38  S.  W.  774;   Marsden  84  Kimball    v.    People,    20    HI. 

V.    State,    54    Tex.    Cr.    App.    70;       348;     Alexander    v.    State     (Tex. 
Ill  S.  W.  945;  State  v.  DueBting>      Cr.  App.),  60  S.  W.  763. 
33  Minn.   102;  22  N.  W.  442;  53 
Am.  Rep.   12. 
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purCbasiixg  soiriething  else  because  of  it,  renders  the  transaction 
a  iTifllation  of  the.  statute  because  it  is  a  disposing  of  liquor.'^ 
So "^hfire  the  def endant -and  three  others  sat  down  and  played 
eg(rids;v  with:  the  lunderstandintg  that  the  loser  of  each  game 
sthould  treat  the  other  two,  and  under  this  understanding  the 
defendant  furnished  liquor  to  each  of  the  three,  though  no 
money  was  paid  down,  this  was  held  to  show  three  separate 
and  distinct  sales.*'  A  purchase  on  credit  and  a  rescission  of 
the  sale  does  not  make  it  any  less  a  violation  of  the  law.*^ 

Secv  694.    Burden  on  defendant  to  show  he  was  not  the 
salesman. 

While  the.; burden  is  always  on  the  prosecution  to  show 
beyond  a  rea^mable  doubt  that  the  defendant  made  the 
illjegal  sale,  charged,  yet  the  evidence  may  be  such  as  to  require 
him  to  account  foriis  actions  if: he  desires  an  acquittal.  As 
has  been  said,;  it  is  immaterial  whether  or  not  the  defendant 
owned  the  liquor  he  sold,  if  he  sold  it  as  his  own.  or  without 
authority.'^*  So  likewise  a  sale  of  liquor  by  a  defendant,  un- 
explained, raises  the  ipresumption  that  the  liquor  he  sold  was 
his  .own  liquor.  And  so  where  the  evidence  showed  that  the 
defendant  received-  money  from  A,  accompanied  by  a  request 
to  procure  him  some  whisky,  and  in  a  short  time  the  defendant 
delivered  him  whisky,  it  was  held  that  the  burden  was  on  the 
defendant  to  show  where  and  from  whom  he  got  the  lic^uor, 
and  if  the  jury  did  not  believe  his  explanation  they  might 
convict  him.**  So  one  who  delivers  the  liquor  and  receives 
the  money  for  it  will  be  treated  as  the  seller  unless  other  facts ' 
clearly  show«that  he  was  acting  in  the  capacity  of  puifehaser 
and  iiot  of  sigUer.*'  ,      '' 

.Sfi^tatff,  V.  Ciitting,  3  Ore.  260.  42  S.  E.  776;  Bray  v.  Commerce 

,.^  86,CoBimonwealth  v.   Hogan,  .97  (Ga.),  «3  S.  E.  596. 

Mass."  120.  89  State    v.    K.iger,   63    W.   Va. 

sTLupo  V.  ,State,,  118  Qa.   759;  450;  61   S.  E.  362;  State  v.  Ru3- 

43  S.  E.,602:  sell    (Del.),   69   Atl.    839;    Fisher 

87»Poik     v.     State     (Tex.    .Cii.  ■  v.  State,  55  FIr,  17;   46  So.  422; 

App.),  97  S.  W.  467.  Bonner;  V.  State,  2  Ga.App.  711; 

88  Mack  V.  State,   116  Ga.  546;  58  S.  E.  1123.    " 
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Sec.  695.     Gifts. 

' ' In  its  strict  and  primary  sense  the  word  'give '  signifies 
'to  confer  or  transfer  without  any  price  or  reward;  to  bestow.' 
In  its  more  enlarged  sense  it  signifies  'to  furnish,  to  supply^' 
and  it  was  in  this  latter  sense  that  the  word  was  used  in  the 
statute  [a  statute  prohibiting  the  gift  of  liquor  to  a  minor]. 
The  statute  was  not  enacted  because  the  mere  act  of  selling, 
loaning,  or  giving  spirituous,  vinous,  or  malt  liquors  to  minoi<s 
was  in -and  of  itself  mischievouSj  but  because  such  acts  plaefe 
the  liquor  in-  their  hands  and  enable  them  to  drink  it,  whereby 
they  may  be  debauched  and  ruined.  The  object  was  to  make 
it  unlawful  for  any  person  other  than  the  father  or  guar'diati 
of  a  minor,  to  place  such  liquors  in  his  hands,  and  thereby 
to  protect  him  against  the  formation  of  habits  of  intemperance 
until  his  character  could  be  so  formed  as  to  enable  him  to 
withstand  the  allurements  of  strong  drink.  To  give  the  word's 
'sell,  loan,  or  give'  their  strict  primary  signification  tvould 
be  to  render  insufficient  and  almost  worthless  a  wise  and 
beneficent  statute  enacted  in  the  best  interest  of  society  to 
protect  it  against  an  evil  whose  ravages  are  outstripping  our 
growth  in  civilization,  population,  or  wealth. ' '  °°  But  under 
an  indictment  charging  a  gift  of  liquor,  a  sale  cannot  be 
proven  or  a  conviction  had.°"^  And  the  word  "give"  cannot 
be  construed  to  mean  "let,"  as  the  letting  a  minor  procure 
liquor.'^  But  a  gift  of  liquors  falls  within  the  meaning  of  a 
statute  forbidding  "furnishing  liquors,"  though  not  expressly 
forbidding  a  giving.^^ 

90  Commonwealth  v.  Davis,  12  The  local  option  law  of  Ken- 
Bush  240.  tucky   forbidding   a   sale,   loan   or 

91  Siege!  v.  People,  106  111.  89 ;  gift  of  intoxicating  liquors  does 
Parkinson  v.  State,  14  Md.  184;  not  apply  to  a  gift  of  liquors 
74  Am.  Dec.  522.  These  two  cases  where  it  was  not  intended  the 
are  not  at  one  with  the  Kentucky  liquor  was  to  be  resold.  Hos- 
case.  Humpler  v.  People,  92  111.  kins  v.  Commonwealth  (Ky. ),  102 
400.  S.  W.  276;   31  Ky.  L.  Rep.  309,; 

92  Siegel  V.  People,  106  III.  89;  Sigmore  v.  Commonwealth  (Ky. ), 
State  V.  Munson,  25  Ohio  St.  318.  102  S.    W.   277;    31   Ky.   L.  Rep. 

93  State  V.   Tague,   76   Vt.   118;  310. 

66  Atl.  535.  Evidence   showing   that   defend- 
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Sec.  696.    A  gift  of  liquors  as  an  act  of  hospitality  or  in 
kindness. 

Whether  or  not  a  gift  in  a  private  house  as  an  act  of  hos- 
pitality or  as  an  act  of  kindness  is  an  offense  under  a  statute 
prohibiting  a  gift  of  liquor  without  a  license,'*  has  been  dif- 
ferently decided  by  the  courts.  In  Indiana,  a  man,  who  was 
not  a  dealer,  gav»  away  champagne,  as  an  act  of  hospitality, 
at  his  private  office  on  New  Year's  Day  to  persons  there 
assembled,  and  although  he  was  convicted  the  case  was  reversed 
on  appeal.  "While  his  act  was  within  the  prohibition  of  the 
letter  of  the  statute,  yet  the  court  did  not  consider  it  was 
within  its  spirit,  and  upon  a  review  of  all  previous  legisla- 
tion in  the  State  the  court  thought  that  it  had  never  been  the 
intention  of  the  Legisfeture  to  forbid  a  man  treating  his  guests 
in  his  house,  or  giving  away  liquors  as  an  act  of  hospitality. 
"Appellant,"  said  the  court,  "was  not  a  dealer  in  liquors. 
He  was  in  no  way  connected  with  the  liquor  traffic.  He 
furnished  liquor  to  an  adult  friend  as  his  guest  in  his  own 
private  apartments  and  without  any  intention  to  evade  the 
provisions  of  any  law.  How  far  a  Legislature  might  go  in 
restricting  the  purely  personal  rights  and  privileges  of  an  in- 
dividual in  such  matters  is  not  before  us  in  this  case.  But 
we  cannot  escape  the  conclusion  that  an  affirmance  of  this 
judgment  would  logically  lead  to  an  infringement  of  personal 
privileges  never  contemplated  by  the  Legislature  in  its  enact- 
ment of  our  present  liquor  laws. "  "  That  the  Legislature  has 
power  to  restrict  its  sale  and  regulate  its  use  has  long  been 
settled.  Whether  a  legislative  prohibition  o^  its  use  in  a 
ease  like  that  at  bar  would  be  an  invasion  of  private  rights  we 
have  nothing  to  do.  We  simply  mean  to  hold  that,  in  our 
opinion,  the  Legislature  has  not  yet  gone  that  far.  A  court 
•should  hesitate  to  carry  the  provisions  of  any  statute  into  the 
private  life  of  the  individual  and  declare  for  him  a  rule  of 

ant  gave  an  old  friend  two  quarts       52  Tex.  Cr.  App.  164;    105  S.  W. 
of    whisky    and    afterwards    bor-       796. 

rowed  from  him  five  dollars,  does  ^*  A  gift  to  a  minor  or  intoxi- 

not  show  a  sale.     Scott  v.  State,      cated   person  or  drunkard  is  not 

here   under    discussion. 
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conduct  therein,  unless  the  Legislature  has  plainly  directed  it 
should  be  done.  True  it  is,  the  home  or  private  apartments  of 
the  individual  will  not  shield  him  in  the  violation  of  a  penal 
code.  But  we  believe  that  when  the  Legislature  concludes  to 
add  to  the  restraint  of  the  sale  of  liquors  the  restraint  of  their 
use  by  the  individual  in  his  home,  it  will  expressly  say  so  in 
language  which  cannot  be  doubted."*"  Other  courts  reach 
the  same  conclusion.**  And  it  has  been  held  that  if  an  inn- 
keeper gratuitously  furnish  liquor  at  his  bar  to  his  domestic 
servant  it  is  not  a  violation  of  the  statute.'^  But  it  has  been 
held  that  if  one  give  away  liquors  in  a  room  where  he  conducts 
no  business,  and  which  is  not  in  his  dwelling,  he  violates  the 
statute.**  And  in  the  same  State  it  has  been  held  that  if  one 
furnish  liquor  to  his  boarders  as  a  part  of  their  meals,  the 
transaction  is  a  sale  and  not  a  giving  away  at  his  private  resi- 
dence as  the  statute  permits.*'  And  in  Canada  it  has  been 
held  that  even  if  a  gift  be  made  to  a  friend  in  a  private  room 
by  a  licensed  hotel  keeper  it  is  illegal  and  an  offense.^  But  to 
treat  an  adult  friend  is  no  offense  if  it  be  not  a  subterfuge  to 
evade  the  law.^  In  Maryland  it  has  been  held  that  to  treat  a 
friend  on  election  day  in  one's  own  private  dwelling  is  a 
violation  of  the  statute  forbidding  the  giving  away  of  liquors 
on  that  day.  But  certainly  the  Legislature  never  intended 
such  a  result.^ 

B5  Austin  V.  state,  22  Ind.  App, 
221;  53  X.  E.  481. 

96  Reynolds  v.  State,  73  Ala.  3 
Albreeht  v.  People,  78  111.  510 
State  V.  Standish,  37  Kan.  643 
16  Pac.  66;  Commonwealth  v.  Ca- 
rey, 151  Pa.  St.  368;  25  Atl.  140 
Powers  V.  Commonwealth,  90  Ky 
167;  13  S.  W.  450.    See  Corbett  v 


St.  602;  17  Atl.  799;  4  L.  R.  A. 
543. 

98  State  V.  Danforth,  62  Vt.  188; 
19  Atl.  229. 

'"'State  V.  Lotti,  72  Vt.  115; 
47  Atl.  392. 

1  Queen  v.  Walsh,  1  Can.  Cr. 
Cas.    109. 

2  State  V.  Hutchins,  74  Iowa  20; 
haigh,  5  C.  P.  Div.  50.                         33  N.  W.  775. 

97  State   V.    Jones,   39   Vt.   370.  ^  Cearfoss  v.  State,  42  Md.  403. 

In     this     ease,     however,     liquors  Where  a  traveling  salesman  of 

given  to  musicians  employed  to  liquors  makes  a  gift  of  a  drink 
play  in  his  inn  for  a  dance  was  of  whisky  to  a  prospective  pur- 
held  to  be  an  offense.  See  Alten-  chaser,  he  makes  an  illegal  gift, 
berg   V.    Commonwealth,    126    Pa.      State  v.  Jones,  88  Minn.  27;   92 

N,  W.  466. 
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Sec.  697.    Treating  guests  at  a  social  gathering. 

A  statute  forbidding  the  giving  away  of  liquors  without  a 
license  has  no  application  to  the  giving  of  liquors  to  one's 
guests,  brought  together  by  him  at  a  social  gathering.  It  is 
not  an  offense  for  a  person  to  give  his  guests  a  drink  of  in- 
toxicating liquor,  at  a  social  gathering,  the  giving  being  simply 
an  incident  of  th^coming  together  and  the  gathering  not  for 
the  sole  purpose  to  obtain  the  liquor,  iot  if  the  gathering  is 
for  the  purpose  of  drinking  intoxicating  liquors  as  a  beverage, 
then  the  person  givin'g  the  liquor  to  the  persons  so  coming 
together  vioMes  the  statute.  The  question  of  guilt  or  no 
guilt  turns  upon  the  object  or  purpose  of  those  present' coming 
together.* 

Sec.  698.    Sale  neither  a  gift  or  b&rter. 

A  sale  is  neither  a  gift  nor  a  barter.  A  barter  is  an  ex- 
change of  property ;  a  sale,  a  transfer  of  property  for  money, 
as  we  have  seen;  but  a  gift  is  a  transfer  of  property  with  no 
iatention  of  receiving  remuneration  therefof.  As  soon  as  the 
Question  of  consideration  is  introduced','  then  the  transaction 
kssumes  the  .character  of  a  sale  or  barter.  Therefore,  upon  a 
;charge  of  selling  liquors  illegally  there  can  be  no  conviction 
if  the  evidence  shows  it  was  a  gift.°  So  if  the  charge  is  that 
the  transaction  was  a  gift  proof  of  a  sale  will  not  sustain  a 
conviction."  So  upon  a  charge  of  a  sale  there  can  be  no  con- 
viction if  the  evidence  shows  there  was  a  barter  or  exchange 
in  those  States  where  an  exchange  of  property  is  not  construed 

*  State  V.  Thomke    (N.  D.),  92  259;    4   S.   W.  8»6;    MeGruder  v. 

N.  W.  480.     See  Hoskins,  v.  Com-  State,  83  Ga.  '616;    10  S.  E.  281; 

monwealth  (Ky.),  102  S.  W.  276;  Gillan  v.  State,  47  Ark.  555;  2  S. 

31  Ky.  L.  Rep.  309;    Sizemore  v.  W.  185;  Siegel  v.  People,  106  111. 

Commonwealth      (Ky.),      102      S.  94;  HoUey  v.  State,  14  Tex.  App. 

W.  277;   31  Ky.  L.  Rep.  310.  505;    Williams   v.   State,    91   Ala. 

5  Stevenson    v.    State,    «5    Ind.  14;    8    So.   668;    Young   v.    State, 

409;   Chenowith  v.  State,  50  Tex.  58    Ala.   359;    Dalton   v.   Bowden, 

Or.  App.  238;  96  S.  W.  19;  Keiser  23  N.   Z.   165;    Rex  v.   Mathebus, 

V.    State,    82    Ind.    379;    State   v.  20   Juta  403;    State  v.   Lotti,   72 

Briggs,   81   Iowa   585;    47   N.   W.  Vt.   115;   47  Atl.  392. 
666;  Keller  v.  State,  23  Tex.  App.  » Harvey  v.  State,  80  Ind.  142, 
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as  a  sale.''  A  statute,  however,  may  be  so  broad  as  to  vary 
these  rules,  as  where  it  uses  the  word  ' '  dispose. ' '  *  But  where 
a  statute  forbade  anyone  to  "barter,  sell,  or  dispose  of  in  any 
manner,  any  spirituous  liquor,"  it  was  held  error  to  instruct 
the  jury  that  under  it  a  charge  of  a  gift  could  be  sustained 
by  ptoof  of  a  sale."  Under  a  charge  of  "furnishing"  liquor, 
where  a  statute  makes  it  an  offense  to  "furnish"  liquor,  it 
has  been  held  that  a  conviction  may  be  had  though  the  evidence 
shows  a  sale  or  gift.'"  Yet  where  a  statute  made  it  a  penal 
offense  to  ' '  furnish ' '  a  minor  liquors,  it  was  held  that  proof  of 
a  sale  did  not  sustain  the  charge.^^  What 'are  gifts  and 
what  are  sales, -as  distinguished  one  from  the  either,  must  rest 
upon  the  facts  of  each  particular  transaction.  Thus,  where  a 
witness  said  he  called  for  liquor  at  defendant's  saloon,  and 
the  defendant  directed  a  waiter  to  deliver  it  to  him,  and  that 
he  paid  neither  the  defendant  nor  the  waiter,  though  he 
offered  to  pay,  the  defendant  declining  to  accept  pay,  it  was 
held  that  there  was  no.  evidence  of  a  sale.^^  But  where  a 
landlord  furnished  his  boarders,,  as  a  part  of  their  meals,  ale 
and  wine,  it  v/as  held  that  the  transaction  constituted  a  sale 
of  liquors,  and  was  not  the  giving  away  of  liquors  at  one's 

7  Stevenson    v.    State,    65    Ind.  other  to  "take  one  on''  him  after 

409;  Gillan  v.  State,  47  Ark.  555;  they  had  partly  drunk  a  bottle  of 

2  S.  W.   185.  soft  drink  bought  by  the  witness, 

s  Queen    v.    Walsh,    1    Can.    Cr.  it  was  held  that  the  court  should 

Cas.  109.  have  instructed  the  jury,  as  to  the 

9  Wood  V.  Territory,  1  Ore.  State's  testimony  tending  to  show 
223.  But  see  State  v.  Duesting,  a  sale  as  to  the  essential  elements 
33  Minn.  102;  22  N.  W.  442;  63  of  a  sale.  Tippit  v.  State,  53  Tex. 
Am.  Eep.  12.  Cr.  App.   180;   109  S.  W.  190. 

10  Dukes  V.  State,  77  Ga.  738;  An  instruction  that  if  there  be 
State  v.  Freeman,  27  Vt.  520.  a    reasonable    doubt   growing   out 

11  Leo  Ebert  Brewing  Co-  v.  of  the  evidence,  or  any  part  of  it, 
State,  25  Ohio  Cir.  Ct.  Rep.  601.  whether  there  was  "neither  a  sale 

Whether  or  not  the  court  would  or  a  gift,"  there  can  be  no  con- 
have  held  a  giving  a  furnishing  viction,  is  erroneous;  for  it  re- 
does not  appear.  quires    an    acquittal    on    a    doubt 

12  Commonwealth  v.  Packard,  arising  on  a  part  of  the  evidence. 
5  Gray  101.  Winter  v.  State,  133  Ala.  176; '31 

Where   a  witness  testified  that      So.  717. 
defendant    invited    liim    and    an- 
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private  dwelling  as  a  statute  permitted.**  The  difference  be- 
tween a  sale  and  a  gift  is  strikingly  illustrated  in  a  ease  in 
North  Carolina.  In  that  State  a  statute  forbade  the  giving 
away  of  liquors  on  election  day,  but  it  was  held  no  offense  to 
sell  them  on  that  day."  So  in  Kentucky  where  a  statute  for- 
bade the  sale,  barter,  or  loan  of  liquor  in  local  option  districts, 
it  was  held  not  ^p  forbid  a  gift.*"  But  the  words  "sale 
or  other  disposal"  in  a  statute  regulating  the  use  of  liquors 
at  a  hotel  includes  a  gift.** 


Sec.  699.    Delivery. 

No  sale  or  gift  is  complete  unless  there  has  been  a  delivery, 
either  actual  or  constructive.  The  vendor  must  lose  his 
dominion,  as  it  were,  over  the  liquor  sold,  and  the  purchaser 
must  be  vested  with  dominion  over  it.  Unless  this  be  done 
there  is  no  sale,  and  no  offense  is  committed.*^    And  in  some 


■  13  state  V.  Lotti,  72  Vt.  115;  47 
Atl.  392. 

For     a     discussion     of     "sale," 
"barter"  and  "traflSc,"  see  Graves. 
V.   Roth,   29    Vict.   L.   R.   841;    26 
Austr.  L.  T.  58;    10  Austr.  L.  R. 
158. 

A  statute  providing,  "All  per- 
sons are  hereby  prohibited  from 
selling  intoxicating  liquors,  and 
all  persons  are  hereby  prohibited 
from  giving  away  any  such  intox- 
icating liquors,"  prohibits  both 
the  selling  and  giving  away  of 
such  liquors.  Litch  v.  People 
(Colo.  App.),  75  Pac.  1079. 

Instate  V.  Edwards,  134  N.  C. 
636;  46  S.  E.  766. 

15  Commonwealth  v.  Dickerson 
(Ky.),  76  S.  W.  1084;  25  Ky.  L. 
Rep.   1043. 

Where  a  statute  makes  it  un- 
lawful to  give  away  liquor  in  a 
local  option  district,  the  crimi- 
nal intent  is  complete  where  the 
liquor   is   given   away.      State   v. 


Handler,  178  Mo.  38;  76  S.  W. 
984. 

In  Vermont  a  statute  forbade 
"furnishing"  liquor,  but  it  did  not 
expressly  forbid  a  gift  of  it,  and 
tliis  statute  repealed  a  law  forbid- 
ding a  gift  of  liquor,  yet  it  was 
hel4  that  the  new  statute,  under 
the  word  "furnish"  prohibited  a 
gift.  State  v.  Tague,  76  Vt.  118; 
66  Atl.  535. 

16  Queen  v.  Walsh,  1  Can.  Cr. 
Cas.  109.  See  State  v.  Deusting, 
33  Minn.  103;  22  N.  W.  442;  53 
Am..  Rep.  12. 

Under  a  clause  in  a  statute 
providing  that  "No  person  shall 
sell,  supply  or  give  to  any  abo- 
riginal native"  intoxicating  liquor, 
the  word  "give"  does  not  require 
a  consideration  to  make  the  trans- 
action illegal.  Rex  v.  Mathebus, 
20  Juta  403. 

"Riley  V.  State,  43  Miss.  397; 
State  V.  Wahl  (Mo.),  119  S.  W. 
453;    Auburn   Excise    Commrs.    v. 
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States  proof  of  a  delivery  is  by  statute  made  sufficient  proof 
of  an  actual  sale."  Where  the  defendant  sold  a  quart  of  liquor 
to  a  purchaser  for  ten  cents  and  drew  a  pint  of  it  in  a  bottle 
brought  by  the  purchaser  for  that  purpose,  and  the  remain- 
ing pint  remained  in  the  cask  until  the  purchaser  called  for 
it,  at  the  time  bringing  back  the  bottle  to  have  the  liquor 
drawn  into  it,  it  was  held  that  there  was  no  delivery  of  the 
second  pint  at  the  time  of  the  purchase,  but  the  transaction 
amounted  to  separate  sales  of  two  pints ;  and  as  a  sale  of  less 
than  a  quart  was  forbidden,  there  was  a  violation  of  the 
statute."^  In  determining  whether  the  sale  was  a  viola- 
tion of  the  law  of  the  place,  the  place  of  the  sale  is 
the  place  where  the  control  of  the  liquor  sold  actually 
passed  from  the  vendor  to  the  vendee.-"  In  case  of  a 
shipment  by  a  common  carrier,  the  place  of  delivery  is  where 
it,  duly  consigned,  is  delivered  to  the  carrier,  for  on  such 
a  delivery  the  title  passes."  If  there  be  a  reasonable  doubt 
concerning  whether  or  not  there  was  a  delivery,  there  can  be 
no  conviction.-^  One  with  whom  liquor  is  left  to  deliver  to 
the  purchaser  and  collect  the  money  for  it  does  not  make  a 
sale  of  it.-^  And  proof  of  soliciting  orders  as  agent  of  another 
and  so  collecting  the  money  for  the  liquors  delivered  on  such 
orders  by  his  principal  does  not  show  a  completed  sale  by  such 
agent.-^ 

Merchant,    34    Hun,    19;    affirmed  2*  Salter  v.   Columbus,   121   Ga. 

103  N.  Y.  143 ;  8  N.  E.  484 ;  Smith  829 ;   49  S.  E.  734. 

v.  State    (Tex.   Cr.  App. ),   91   S.  Where  a  jury  is  charged  that  a 

W.  592.  sale  of  liquors   "directly  or   indi- 

18  State   V.    Prescott,    67   N.   H.  rectly"   made   is   an  offense,   they 

203;  30  Atl.  342.  should  be  told  what  is  the  mean- 
is  Murphy  v.  State,  1  Ind.  366.  ing  of  "directly  or  indirectly." 
2D  Harding    v.    State,    65    Neb.  State   v.    Bowerman    ( Mo.   App. )  ,■ 

238;  91  N.  W.  194.  124  S.   W.  41. 

21  Harding  v.  State,  65  Neb.  What  is  a  "delivery"  depends 
238;  91  N.  W.  194;  Weathered  v.  largely  on  the  intention  of  the 
State  (Tex.  Cr.  App.),  60  S.  W.  parties  Goodrich  v.  Wheeler 
676.  (Iowa),  123  N.  W.  950. 

22  Isom  V.  State,  49  Tex.  Cr.  A  pur>;hasing  and  payment  for 
App.  610;  95  S.  W.  518.  liquor    without,    but    a    delivery 

23  Glass  V.  State,  68  Ark.  266 ;  within,  a.  State  is  a,  sale  within 
57  S.  W.  793.  the     State.       Anglin     v.      State 

(Miss.),  60  So.  728. 
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Sec.  700.    Ovmersliip  of  liquors. 

To  incur  an  oflPense  under  a  statute  forbidding  sa:les  without 
a  license  the  ownership  of  the  liquors,  except  in  the  case  of 
ageney,  is  immaiterial,  for  an  offense  can  be  committed  in  sell- 
ing the  liqiidr  of  another  as  effectually  as  in  the  sale  of  one 's 
own  liquor.^"  But  a  sale  of  liquOr  in  "assisting"  its  owner, 
or  making  the  sale«for  him,  the  seller  receiving  no  part  of  the 
consideration  or  having  no  intterest  therein,  is  not  his  sale; 
it  is  thfe  sale  of  the  owner.^°  And  where  A  applied  to  B  for 
liquor,  and  B  told  him  he  must  get  a  bottle^  which  A  did,  and 
B  then  took  the  bottle,  went  away  aid  returned  with  it  filled, 
and  then  told  A  he  would  have  to  pay  a  small  sum  for  getting 
the  liquorj  it  was  held  error  to  charge  the  jury  the  transaction 
amounted  to  a  sale  by  B  to  A.'''  But  if  one  sells  liquor,  de- 
livers it  arid  receives  the  money  for  it,  he  may  be  treated  as 
the  owner  in  the  absence  of  proof  of  ownership  of  the  liquor ;  ^' 
and  in  some  States  the  statute  requires  him  to  be  so  treated, 
unless  the  actual  owner  be  shown.  ^'  The  question  whether  the 
seller  is  authorized  to  sell  the  liquor  is  really  immaterial.  And 
if  he  receives  the  price  to  be  used  in  replacing  the  liquor  sold, 
he  is  a  seller  and  not  a  mere  agent  of  the  transferee  to  replace 
the  liquor  sold.^"  A  gave  B  a  dollar  to  purchase  a  bottle  of 
liquor  which  he  did.  A  gave  C,  D  and  E  a  drink  from  the 
bottle,  and  thereafter  they  drank  all  the  liquor.     C  and  D 

25  Evans  v.  State,  54  Ark.  227;;  Heffner,    8    Leg.   Gaz.    166;    Com- 

15    S.    W.    360;    State    v.    Wads-  monwealth  v.   Sinclair,   138  Mass. 

worth,    30    Conn.    55;    People     v-  493. 

Metzger,  95  Mich.  121;   54  N.  W.  26  Morgan,  v.  State,  «1  Ala.  72; 

639;    Commonwealth  v.   Williams,  1  So.  472;  White  v.  State,  93  Ga. 

4  4.11en/587;  Winter  v.  State,  133  47;   19  S.  E.  49;  State  v.  Wiggin, 

Ala.    176;    31    So.    717;    State   v.  20  N.  H.  449. 

Lucas,  94  Mo.  App.  117;  67  S.  W.  2?  State  v.  Taylor,  89  N.  C.  577. 

971;  Taylor  v.  State,  121  Ala.  39;  28  Paschal  v.  State,  84  Ga.  326; 

25   So.    701;    Hinkle  v.   (Common-  10   :S.    E.    821;    Goode     v.     State 

wealth   (Ky.),  66  S.  W.  1020;  23  (Fla,),  39  So.  461. 

Ky.  L.  Rep.   1979;   State  v.  Eng-  as  Grant  v.   State,   87   Ga.  265; 

lish,  79  N.  H.  328;  68  Atl.  129;  13  S.  E.  554. 

Winter  v.  State,  133  Ala.  176;  32  30  Taylor,  v.  State,  121  Ala.  24; 

So.   125;   State  v.  Small    (S.  C),  25  So.  689. 
60   S.   E.   676;    Commonweajth  v. 
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each  paid  A  twenty-five  cents  for  their  share,  and  E  paid  A 
a  like  sum  for  his  share.  A  paid  B  the  fifty  cents  he  had 
received  of  C  and  D,  and  also  twenty-five  cents  for  himself. 
It  was  held  that  the  receipt. of  fifty  cents  by  A  and  his  delivery 
of  the  whisky  rendered  him  liable  to  a  criminal  prosecution.*' 
But  one  who  merely  delivers  liquor  for  another,  in  a  local 
option  territory,  and  collects  the  money  due  on  it,  does  not 
make  a  sale  of  the  liquor.^^ 

Sec.  701.    Purchase  by  request  of  unlicensed  dealer. 

If  A,  at  the  request  of  B,  with  money  given  him  by  B  for 
the  purpose  of  purchasing  liquor  for  hijn  of  C,  who  is  not 
licensed  to  sell  liquor,  makes ,  the  purchase  as  requested, 
and  delivers  it  to  B,  A  is  liable  just  as  much  as  if  it  was  his  own 
liquor  he  had  sold  B,  not  at  the  time  having  a  license  author- 
izing him  to  make  the  sale.  In  this  instance  the  line  of  argu- 
ment is  that  C  took  the  hand  of  A  to  deliver  the  liquor  to  B, 
whatever  his  intention  was  and  however  his  connection  with 
the  matter  arose.  The  essential  of  delivery  was  the  sole  act 
of  A.  And  as  in  misdemeanors  all  persons  who  participate  in 
doing  any  of  the  acts  which  constitute  the  elements  of  crime 
are,  in  law,  guilty  as  principals,  A  may  not  deny  responsibility 
on  his  part  in  the  ti"ansaction.  He  is  not  the  agent  of  B  in 
the  purchase  of  the  liquor.^^  Where  A  gave  M  money  tq  buy 
whisky  for  him,  and  M  and  defendant  went  into  the  latter 's 
store  where  M  gave  him  the  money  and  took  the  liquor,  it  was 
held  that  M  and'  not  A  purchased  the  liquor.'*    But  where 

31  Nixon  V.  ijoate  (Tex.  Cr.  53  S.  W.  867;  Ledbetter  v.  State, 
App.),  97  S.  W.  703.  .  143  Ala.  52;  38  So.  836;  Hawkins 

32  Glass  V.  State,  68  Ark.  266;  v.  State,  51  Tex.  Cr.  App.  37; 
57  S.  W.  793.  100    S.   W.    956;    Shaw   v.   State, 

33Wortham  v.   State,   80   Miss.  3   Ga.   App.    607;    60   S.   E.   326; 

205;    32   So.  50;    Wiley  v.   State,  Bray   v.   Commerce    (Ga.),   63   S. 

74  Miss.   727;    21    So.   797;    Beck  E.  596.     See  Hunter  v.  State,  55 

V.    State,    69    Miss.    217;     13    So.  Tex.    Cr,    App.    269;     116    S.    W. 

835;   Bruce  v.  State,  39  Tex.   Cr.  604. 

App.   26;    44  S.  W.  852;   McLeod  34  McClellan  v.   State,   117  Ala. 

y.  State    (Tex.  Cr.   App.),   44   S.  140;  23  So.  653. 

W.    1090;    Loveless   v.    State,    40  Contra,  Armstrong   ,  v.      State 

Tex.  Cr.  App.  131;   49  S.  W.  98;  (Tex.  Cr.  App.),  47  S.  W.  981. 
Bruce  v.  State    (Tex.  Cr.  App.), 
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one  P  requested  B  to  order  whisky  for  him  from  a  dealer  and 
he  delivered  it  to  F  under  the  Order,  it  was  held  that  B  could 
not  be  convicted  of  an  illegal  sale.''*  "When  asked  for 
liquor,  the  defendant  said  he  had  none,  and  he  then  wrote  an 
order  to  be  sent  to  another  county,  which  he  directed  the  buj'er 
to  sign.  The  bill  for  the  liquor  was  tendered  to  the  defendant, 
and  he  said  he  had^o  change,  but  would  get  it,  and  the  buyer 
could  pay  him  the  next  day  when  the  liquor  was  delivered.  A 
delivery  was  made  the  next  day.  It  was  held  to  be  a  question 
for  the  jury  whether  the  defendant  sold  the  liquor  to  the 
buyer  or  acted  as  his  agent.'"  But  where  the  buyer  took 
away  only  a  part  of  the  whisky,  at  the  time  paying  for  it,  and 
he  afterwards,  at  times,  took  away  the  remainder  in  small 
quantities,  paying  for  each  quantity  as  he  took  it  away,  it  was 
held  that  the  person  so  ordering  the  whisky  was  liable.''  The 
mere  fact  that  the  defendant  made  no  profit  out  of  the  trans- 
action is  no  defense.'" 

Sec.  702.    .Sale  hj  restaurant  or  hotel  keeper. 

Where  statutes  generally  forbid  sales  without  licenses,  a 
restaurant  keeper  who  furnishes  liquor  to  his  guests  at  their 
meals,  ..he  price  of  the  meals  covering  the  price  of  the 
liquor,  is  guilty  of  having  sold  liquors  without  a  license 
authorizing  him  to  make  a  sale  of  intoxicating  liquors.'"  So 
a  hotel  keeper  has  no  right  to  furnish  his  guests  liquor  merely 
because  they  are  guests ;  *"  and  in  the  same  cases  this  has  been 

33  Waddle  v.  State    (Miss.),  24  38  Ludwig  v.  State,  40  Tex.  Cr. 

So.  311;   Tate  v.  State,  91   Miss.  App.  585;  51  S.  W.  390. 

382;    44    So.   836;    Bowerman   v.  Evidence  showed  the  liquor  was 

Commonwealth,    14    Ky.    L.    Eep.  handed  by  the   accused   to   A   on 

(abstract)    174.  a  note  sent  by  B.     This  was  held 

30 'Strickland  v.  State   (Tex.  Cr.  a  sale  to  B  and  not  to  A.     Levi 

App.),  47  S.  W.  470,  720.  v.    Rex     [1906],    East.   Dist.   Ct. 

ST  Armstrong  v.  State  (Tex.  Cr.  Rep.  272. 

App.),  47  S.  W.  981;   Armstrong  so  Nicrosi  v.  State,  52  Ala.  336; 

v.  State    (Tex.   Cr.  App.),   47  S.  Commonwealth    v.    Everson,     140 

W.    1006;    Billups   v.   State,    107  Mass.  292;   2  Iv.  E.  839. 

Ga.  766;   33  S.  E.  659;  Leach  v.  *o  state  v.  Intoxicating  Liquors, 

State   (Tex.  €r.  App.),  53  S.  W.  44  Vt.  208. 

630.  But   see    Burner    v.     Common- 
wealth, 13  Gratt.  778. 
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held  true  of  a  boarding  house  keeper.*^  Statutes  occasionally 
permit  sales  at  all  times  by  a  hotel  keeper  to  his  guests,  but 
usually  only  by  those  who  hold  licenses.  To  make  such  sales 
legal  the  purchasers  must  be  strictly  guests  (usually  within 
the  statutory  definition),  and  not  persons  who  do  not  resort  to 
the  hotel  for  the  purpose  of  obtaining  meals  therein  in  good 
faith." 

Sec.  703.    Purpose  for  which  liquor  was  obtained. 

The  purpose  for  which  liquor  was  obtained  is  immaterial 
unless  that  purpose  was  the  vendor's  purpose  in  making  the 
sale.  So  that,  if  the  vendor  sold  the  liquor  for  a  lawful  pur- 
pose, and  he  had  a  right  to  make  such  a  sale,  but  the  vendee 
purchased  it  for  a  purpose,  unknown  to  the  vendor,  which 
would  have  made  the  sale  an  illegal  one  for  the  vendor  to 
make,  the  vendor  cannot  be  held  to  have  violated  the  statute, 
and  an  instruction  making  his  guilt  to  depend  upon  the  pur- 
pose of  the  vendee  in  securing  the  liquors  and  not  upon  the 
vendor's  purpose  in  making  *the  sale  is  erroneous.*'  But  a 
sale  with  the  intention  of  devoting  the  proceeds  of  the  sale 
to  charitable  purposes  will  not  relieve  the  vendor  from  his 
liability  to  a  prosecution.**  Where,  however,  a  licensing  in- 
spector bought  a  sample  of  liquor  to  analyze  it,  it  was  held 
not  to  be  a  sale  to  the  prejudice  of  the  purchaser.*"  * 

Sec.  704.    Motive  in  making  sale. 

The  motive  in  making  the  sale  is  immaterial.  Whatever 
benevolent  intention  the  defendant  may  have  had  in  making 
the  sale  will  not  relieve  him  of  the  charge  that  it  was  an  illegal 

*i  state   V.    Lotti,   72   Vt.    115;  « Houtz  v.  People,  123  111.  App. 

47  Atl.  392.  445. 

*2  In  re  CuUinan,  41  X.  Y.  Misc.  ■•*  United  States  v.  Dodge,  Deady 

Rep.  3;   83  N.  Y.  Supp.  581;   af-  186,  Fed.  Cas.  No.   14974. 

firmed   93   N.  Y.   App.   Div.   427;  « Lenthall    v.    Crow,    16    N.    S. 

87  N.  Y.  iSupp.  660;   Cullinan  v.  W.    L.    R.    111.      But    see    as    to 

O'Connor,    100    N.    Y.    App.    Div.  wholesale  selling  to  licensed  deal- 

142;    91   N.  Y.   Supp.  628;   In  re  er   under     the    Vermont    statute. 

Kinzel,  28  N.  Y.  Misc.'  Rep.  622;  State  v.  Scampini,  77  Vt.  92;  59 

59  N.  Y.  Supp.  682.  Atl.  201. 
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one,  and  an  instruction  to  the  jury  on  the  question  of  the 
sale  which  omits  all  mention  of  the  spirit  in  which  it  was 
made  is  not  erroneous  on  that  ground.*"  The  prosecution  need 
not  prove  a  guilty  intent  on  the  part  of  the  defendknt  in 
making  the  sale,*'  and  it  is  no  defense  in  the  defendafat*  that 
he  overlooked,  or  forgot  or  made  a  mistake  as  to  the  things 
required  of  one  b^ore  he  can  sell  liquors;  *'  and  evidence  that 
he  had  no  intention  to  violate  the  law  when  he  sold  the  whisky 
is  not  admissible,**  for  belief  that  he  Was  adf  \aolatihg  the 
law  is  no  defense."" 

Sec.  7.05.    Mistake  in  selling  intoxicating  liquor — ^Intent. 

The  offense  in  selling  or  giving  away  intoxicating  liquor 
involves  a  sale  or  gift  of  a, liquor  knowing  at  the  time' it  is 
intoxicating.  Theref ore^,  .if  a  person,  in-  good  faith  and  using 
ordinary  diligence  to  ascertain  the  qualities  of  the  liquor  he  is 
selling,,  sell  intoxicating  liquor,  not  knowing  it  is  intoxicating, 
he  has  committed  no  offense,  "for  his  act  is  a  mstake  of  fact 
and  not  of.;,  law.  It  therefore  *  follows  that  if  the  accused 
testify  he  did  not  know  the  liquor  he  sold  was  intoxicating, 
and  §hows  he  was  not  negligent  in  not  ascertaining  its  -intoxi- 
cating qu?ility,"  he  is  entitled  to  have  the  jury  instructed  that 

-  46  Wortham   v.   State,   87   Miss.  made,     and     for     what     use     de- 

205 ;    32'  So.    50.      See    Goode    v.  sired"  is  binding,  and  a  sale  witli- 

State,    87   Miss.  496;    40   So.    12.  out   such    a   statement    is   illegal. 

Belief  of  a  right  to  make  the  sale  State  V.  Swallum,    111   Iowa  37; 

is   no.   defense.     People,  v.   Corey  82  N.  W.  439. 
(N.  y.),  118  N.  Y.  Supp.  23;  State  Under    a    statute    m,aking   any- 

V.  People,   139  ill.  App.  500;   af-  one    subject    to    prosecution    who 

firmed   (111.),  86  N.  E.  236.-'  sell^,    exdhanges     or     gives    away 

47  Backhaus  v.  People,  87  111.  liquor  with  the '  purpose  of  evad- 
App.  173.  ing  the  law,  the  intent  to  evade 

48  State  V.  Swallum,  111  Iowa,  the  law  is  an  essential  ingredient 
37 ;  82  N.  W.  439 ;  State  v.  Scam-  in  the  case.  State  v.  Emmons 
pini,  77  Vt.  92;  59  Atl.  201.  (Ore.),  104  Pac.  883. 

49  Cantwell  v.  State,  47  Tex.  Cr.  5i  And,  of  coursCi  this  rule 
App.  311;  86  S.  W.  18;  Daxan-  would  not  require  him  to  taste 
beklar  v.  People,  93  111.  App.  553.  the  liquor  to  ascertain  that  fact, 

50  Weiss  V.  Green,  26  N.  Z.  942.  if  he  had  reason  to  believe  it  was 
A   statute   requiring   the   appli-  not  intoxicating,  as  if  he  had  pur- 
cant  for  liquor  to  state  "the  actual  chased    it   as    a,    non-intoxicating 
purpose  for  which  the  request  is  liquor. 
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if  he  acted  in  good  faith  believing  the  liquor  was  not  intoxi- 
cating, and  was  not  negligent  in  failing  to  ascertain  that  it 
was  intoxicating  liquor,  he  has  not  violated  the  law  in  making 
a  sale  of  the  liquor  sold  and  which  turned  out  to  be  intoxi- 
vating."^  But  it  has  been  held  that  the  defendant  was  not 
entitled  to  show  he  had  no  knowledge  that  the  liquor  sold 
would  not  intoxicate ;  "*  and  also  where  the  charge  was  a  sale 
of  malt  liquor,  that  he  did  not  believe  the  liquor  he  sold  was 
intoxicating ;  "*  and  it  has  also  been  held  that  his  belief  that 
the  liquor  was  not  intoxicating  is  no  defense,"'  for  he  is  boun4 
to  know  they  were  not  intoxicating."'  Evidence  that  a  judge 
and  United  States  commissioner  told  the  defendant  before  the 
sale  that  it  was  not  a  violation  of  the  law  to  sell  the  particular 
liquor  is  not  admissible."^  So  is  evidence  that  the  defendant 
in  making  the  sale  acted  under  advice  of  his  counsel ; "'  or 


ii2Uloth  V.  State  (Tex.  Cr. 
App.),  87  S.  W.  ■922,  823;  Pat- 
rick V.  State  (Tex.  Cr.  App.), 
«7  S.  W.  «47;  State  v.  Powell, 
141  N.  C.  790;  53  S.  E.  515. 

63  Williams  v.  State,  45  Tex. 
Cr.  App.  477;  77  S.  W.  215;  State 
V.  Lindven,  87  Iowa  7C2;  54  N. 
W.  1075. 

64  State  v.  Gill,  89  Minn.  502; 
95  N.  W.  449. 

56  State  V.  Eaton,  97  Me.  289; 
54  Atl.  723;  Allen  v.  State  (Tex. 
Cr.  App.),  59  S.  W.  264;  Com- 
monwealth V.  Goodman,  97  Mass. 
117;  Commonwealth  v.  Hallett, 
103  Mass.  452. 

68  Peters  v.  District  Court,  114 
Iowa  207;  86  N.  W.  300;  State 
V.  Renneker,  75  Kan.  ©SS ;  90  Pac. 
245. 

It  is  no  defense  that  the  seller 
did  not  know  the  liquors  to  be  in- 
toxicating. See  Carl  v.  State,  89 
Ala.  93;  8  So.  156;  Compton  y. 
State,  95  Ala.  25;  11  So.  69;  State 
V.  Valure,  95  Iowa  401 ;  64  N.  W. 


280;  State  v.  Schaefer,  44  Kan. 
90;  24  P.  92;  State  v.  Moulton, 
52  Kan.  69;  34  P.  412;  Com.  V. 
Savery,  145  Mass.  212;  13  N.  E. 
611;  Com.  v.  Daly,  148  Mass.  428; 
19  N.  E.  209;  Com.  v.  O'Kean, 
152  Mass.  584;  26  N.  E.  97;  Peo- 
ple V.  Ingraham,  100  Mich.  530; 
59  N.  W.  234;  State  v.  Tomasi, 
67  Vt.  312;  31  A.  780;  Allen  v. 
State  (Tex.  Cr.  App.),  69  S.  W. 
264;  Stella  v.  State,  77  Ark.  441; 
92  S.  W.  630;  Haynes  v.  State, 
118  Tenn.  709;  105  S.  W.  251;  13 
L.  R.  A.    (N.  S.)   559. 

Contra,  Walker  v.  State,  30 
Tex.  Cr.  App.  495;  98  S.  W.  843; 
McRoberts  v.  State,  49  Tex.  Cr. 
App.  288;  92  S.  W.  804;  Gilmore 
•V.  State,  37  Tex.  Or.  App.  178; 
39  S.  W.  105. 

5rffinton  v.  State,  132  Ala.  29; 
31  So.  563;  Steinberger  v.  State, 
35  Tex.  Cr.  Rep.  492;  34  S.  W. 
617. 

68  State  V.  Downs,  116  N.  C. 
1064;  21  S.  K  689. 


§  706  TRAFFIC  IN  INTOXICATING  LIQUOES.  1186 

had  no  criminal  intent.''  Evidence  ihat  the  accused  had  no 
intention  to  violate  the  law  is  usually  not  admissible ; ""  but 
evidence  to  show  he  had  knowledge  of  its  intoxicating  quality- 
is  admissible."^  Where  the  defendant  was  a  mere  agent  in 
making  the  sale,  and  the  sale  was  illegal  if  the  liquor  sold  was 
intojricating,  it  was  held  admissible  to  prove  that  he  had"  been 
told  by  his  principllil  that  the  liquor  was  not  intoxicating,  and 
that  he  sold  it  under  a  belief  that  it  was  such.*'' 

Sec.  706.    Purchase  of  liquor  by  one  person  for  another. 

If  A  at  B's  request  take  B's  money  and  with  it  purchase 
liquor  for  him,, it  is  not  a  sale  of  liquor  by  A  to  B.  And  so 
where  one  B  requested  A  to  sell  him  liquor,  but  A  said  he  had 
none,  but  as  he  was  going  to  the  city  next  morning  he 
would  get  him  some,  and  A  got  it  and  gave  B  the  money, 
it  was  held  that  a  sale  from  A  to  B  was  not  shown, 
though  on  four  other  times  he  had  in  the  same  manner  obtained 
liquor.  B  on  each  occasion  had  .paid  A  the  exact  sum  he,  A, 
had  paid  for  the  liquor.  It  was  considered  that  as  between 
B  and  A  the  transaction  was  merely  one  for  the  accommoda- 
tion of  B.°'  A  gave  B  money  to  purchase  liquor  for  him, 
which  he  did,  and  at  the  same  time  purchased  a  like  quantity 
for  himself,  the  two  quantities  being  put  into  one  receptacle. 
After  that  they  divided  the  liquor  between  them.  It  was 
held  that  there  was  no  retail  transaction  between  them."* 
One  who  purchases  liquor  for  another,  and  even  pays  for  it 
before  he  receives  pay  from  such  other,  does  not  make  a  sale 
of  the  liquor  to  such  other  person;  and  this  is  true  even 

so  Commonwealth    v.     Holstine,  State    (Tex.  Cr.  App.),  44  S.  W. 

132  Pa.  357;   19  Atl.  273;  25  W.  829;   SkidmOre  v;   Commonwealth 

N.  C.  423.  '      •  (Ky.),  57  S.  W.  468;   22  Ky.  L. 

soMcDaniel  v.  State    (Tex.  Cr.  Eep.  409;  Davis  v.  State,  53  Tex. 

App.),  65  S.  W.  106«.  Cr.    App.    373;    109    S.    W.    938; 

BiMurfy  V.  State,  46  Tex.  Cr.  Atinstrong    v.     State'    (Tex.    Cr. 

App'.  128;   79  S.  W.  568.  App.),  47  S.  ,W.  981. 

^■62  Reed   V.    State,    53    Tex.    Cr.  e*  Meadows    v.    State,    127    Ga. 

App.  4;    108  S.  W.  368.  283;  S*  «.  £.'404;   Dial  v.  State 

'    ss'Bri'gnon  v.  State,  37  Tfix.  Cr.  (Ala.), '49  So.  230. 

App.  71;   38  S.  W.  786;   Treh' V.  ' 
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though  he  solicited  such  other  to  permit  him  to  order  it,  if 
he  acted  in  good  faith."''  "Where  the  evidence  showed  that  A 
had  been  treating  B,  and  A  said  he  was  going  to  a  distillery 
to  get  some  liquor,  whereupon  B  gave  him  some  money  "to 
even  up  with  him"  for  the  treats,  and  it  further  showed  B 
afterwards  drank  some  of  the  whisky  which  A  said  he  had 
gotten  at  the  distillery,  it  was  held  that  the  evidence  did  not 
show  beyond  a  reasonable  doubt  there  was  a  sale.*' 

Sec.  707.    Purchase  with  view  to  prosecute  seller. 

A  sale  to  a  person  who  makes  the  purchase  solely  with  a 
view  to  prosecute  th^  salesman  is  as  much  an  offense  as  a  sale 
to  one  who  purchases  with  the  sole  intention  to  drink  the 
liquor  purchased,  and  this  is  true  even  though  the  prosecuting 
witness  purchased  the  liquor  with  a  view  to  obtain  a  statutory 
reward.*'  But  where  a  city  procured  one  to  purchase  liquor 
of  a  person  with  a  view  to  determine  what  constituted  a  viola- 
tion of  its  ordinance,  and  the  seller  was  innocent  of  the  city's 
purpose,   the   court  refused  to  give   an   opinion  on   appeal 

65  Whitmore  v.  State,  72  Ark.  endorse  it  in  blank.  A  then  paid 
14;  77  S.  W.  598;  Crawford  v.  the  storage  charges  on  the  liquors 
State  (Tex.  Cr.  App.),  76  S.  W.  and  took  it  from  the  railroad  sta; 
'576;  Killman  v.  State,  53  Tex.  tion  house.  Under  an  agreement 
Cr.  App.  570;  112  S.  W.  92.  previously  made  he  divided  the 
86  Dorsett  v.  State  ( Tex.  Cr.  liquor  in  four  equal  parts,  reoeiv- 
App.),  58  S.  W.  1003.  ing  from  C,  D  and  E  one-fourth 
Statutes  sometimes  make  the  each  of  the  money  paid  and  de- 
procuring  of  liquor  for  another  livered  to  each  one-fourth  of  the 
a  sale  in  the  person  procuring  it.  whisky.  This  was  held  to  be  sales 
If  the  liquor  purchased  is  to  be  by  A  to  C,  D  and  E.  Skyles  v, 
used  as  a  beverage,  that  must  be  State  (Neb.),  123  Pac.  447. 
shown.  Commonwealth  v.  Russell,  6'  People  v.  Everts,  112  Mich. 
11  Ky.  L.  Rep.  576;  State  v.  194;  70  N.  W.  430;  People  v. 
Whisemant  (N.  C),  63  S.  E.  91.  Rush,  113  Mich.  539;  71  N.  W. 
A  in  one  town  bought  liquor  863;  Armstrong  v.  State  (Tex. 
for  B  living  in  another  town,  and  Cr.  App.),  47  S.  W*  981-  State 
had  it  shipped  to  him,  and  sent  v.  Shaw,  S  Kan.  App.  679;  57 
a  bill  of  lading  for  it  to  the  bank  Pac.  137;  Baehner  v.  State,  25 
in  B's  town  for  collection.  B  de-  Ind.  App.  697;  58  N.  E.  741; 
dined  to  receive  it.  A  then  got  State  v.  Gibbs  (Minn.),  123  N. 
the  bill  of  lading  and  had  B  to  W.  810. 
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whether  the  ordinance  had  been  violated.*'  When  the  con- 
viction rests  solely  upon  paid  detectives,  it  is  error  to  refuse 
an  instruction  to  the  jury  that  their  evidence  must  be  closely 
scrutinized."'  Evidence  showing  a  sale  to  special  agents  of  the 
excise  commissioner,  without  any  inducements  being  offered 
to  the  seller  by  them  to  make  the  sale,  is  sufficient  to 
support  the  seller  ^g  conviction ;  ™  and  it  is  error  for  the 
court  to  charge  the  jury  that  the  officers  were  persons  hired 
to  obtain  evidence  and  their  testimony  subject  to  scrutiny,  for 
they  are  in  no  sense  detectives,  but  public  officers.^^  A  sale  to 
a  police  officer  on  Sunday  is  an  offense,  as  much  so  as  a  sale 
to  any  other  individual,  and  the  vendor  cannot  plead  as  an 
excuse  that  the  officer  requested  to  be  furnished  with  the 
liquor.^^  One  purchasing  liquor,  with  a  view  to  prosecute  the 
vendor,  does  not  thereby  become  the  vendor's  accomplice,  is  not 
barred  from  testifying,  and  his  testimony  may  be  sufficient  to 
justify  a  conviction.^*  And  it  has  been  held  that  the  owner 
of  a  slave  who  gives  money  to  him  in  order  to  secure  evidence 
to  convict  a  person  whom  he  suspects  of  selling  liquor  unlaw- 
fully to  slaves  is  not  an  accomplice  of  the  seller.^* 

«8  Ford   V.   City   of   Denver,    10  held    error    to    refuse    to    charge 

C!olo.    App.    500;    51    Pac.    1015;  that    the    State's    excise    agents 

People  V.  Braisted,  13  Colo.  App.  drew  a  salary  and  had  no  finan- 

532 ;  58  Pac.  796 ;  Wilcox  v.  Peo-  cial  interest  in  the  outcome  of  the- 

pie,   17  Colo.  App.   109;    67   Pac.  case. 

343;    Walton   v.   Canon  City,    13  '2  Borck  v.  State  (Ala.),  39  So. 

Colo.  App.  77;  59  Pac.  840.  580. 

«»  State  V.  Shaw,  8   Kan.  App.  Ts  Commonwealth  v.  Downing,  4 

679;  57   Pac.   137;   King  v.  Kog-  Gray  29;  State  v.  Baden,  37  Minn, 

ers,  11  Can.  Cr.  Cas.  257.  2i2;    34    N.    W.    24;    People     v. 

TO  Lyman  v.  Oussani  33  N.  Y.  Smith,  28  Hun  626;  1  N.  Y.  Cr. 
Misc.  Rep.  409;  68  N.  Y.  Supp.  Rep.  72;  Sears  v.  State,  35  Tex. 
450,  citing  Commissioners  v.  Cr.  Rep.  442 ;  34  S.  W.  124 ;  Hun- 
Backus,  29  How.  Pr.  33 ;  People  v.  tihgton  v.  State,  36  Ala.  236 ;  Fox 
Smith,  28  Hun  626;  Tripp  v.  v.  State,  53  Tex.  Cr.  App.  150; 
Flanigan,  10  R.  I.  128;  Mdyor  v.  109  S.  W.  370. 
Diekerson,  45  N.  J.  L.  38.  See  '*  Harrington  v.  State,  36  Ala. 
Clement  v.  Martin,  117  N.  Y.  App.  236. 
Div.  5;   102  N.  Y.  Supp.  37.  An  infbriner  may  testify.     Re- 

nCullinan  v.  Trolley  Club,  65  giila   v.    Stranaihan,   20  Can.   Cr. 

N.   Y.  App.   Div.   202;    72   N.  Y.  Cas.  182. 

Supp.    620.     In  this   case   it  was  In  South  Africa  a  spy  of  the 
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Sec.  708.    In  what  quantities  sales  prohibited. 

The  original  object  in  the  enactment  of  statutes  prohibiting 
the  sale  of  intoxicating  liquors  was  to  regulate  its  immediate 
consumption  as  a  beverage  in  order  to  restrain  its  excessive 
use.  The  idea  of  revenue  involved  in  requiring  a  license  was 
altogether  secondary  and  merely  incidental  to  the  restraint 
imposed  by  requiring  a  license  and  the  payment  of  a  fee 
therefor.  In  the  course  of  time,  however,  the  statutes  on  the 
subject  were  broadened  and  the  amount  forbidden  sold  with- 
out a  license  was  greatly  increased,  but  the  original  idea  of 
retailing  has  never  been  entirely  eliminated  in  licensing 
States.  In  many  States  the  limitation  was  fixed  at  a  quart,  as 
it  was  considered  that  few  persons  would  buy  that  amount 
for  immediate  consumption;  but  gradually  that  amount  has 
been  increased  in  many  States  until  now  the  amount  that 
must  be  sold  at  a  time  is  practically  a  sale  at  wholesale.  What- 
ever the  amount  may  be,  a  sale  of  less  than  the  quantity  per- 
mitted by  the  statute  without  a  license  is  a  violation  of  the 
provisions  of  the  statute  providing  that  a  license  must  be  in 
force  authorizing  the  vendor  to  make  the  sale  at  the  time  and 
place  it  is  made.'''  If  a  license  be  granted  for  sales  of  liquor 
at  wholesale,  a  sale  at  retail  under  it  is  no  justification."  It 
is  no  defense  that  the  liquor  was  sold  in  corked  or  sealed 
bottles  or  packages  if  the  amount  sold  be  a  prohibited  amount." 
The  burden  is  upon  the  State  to  show  that  the  amount  sold 
was  less  than  the  amount  that  may  be  sold  without  a  license.'* 
Under  a  license  to  sell  not  less  than  a  pint,  a  sale  of  a  less 

police  is  not  an  informer  -within  ball,  24  Pick.  366;  State  v.  Benz, 

the  meaning  of  the  statute  giving  41  Minn.  30;  42  N.  W.  547;  State 

an   informer   a   part   of   the   fine.  v.  Brackett,  41   Minn.  33;   42  N. 

Queen   v.    Fourie,     17     Juta    24;  W.  548;  State  v.  Brosius,  39  Mo. 

Queen  v.  Pols,  2  H.  C.  K.,  p.  580.  534;    Schum   v.  Gardener,  25   111. 

75  Bennett  v.  People,  1«  111.  160;  App.  633. 

State  V.  Parker,  15  La.  Ann.  231;  'e  Whaley  v.  State,  87  Ala.  83; 

Pierce  v.,State,  13  N.  H.  536;  Rob-  6  So.  380. 

erson    v,    Lambertville,    38    N.    J.  77  State  v.  Benz,  41  Minn.  30; 

L.  68;  Espy  v.  State,  47  Ala.  533;  42  N.  W.  547;  State  v.  Brackett, 

Nicrosi    v.    State,    52    Ala.    336;  41  Minn.  33;  42  N.  W.  548. 

Whaley  v.  State,   87   Ala.  83 ;    6  '»  State  v.  Brosius,  39  Mo.  534. 
So.  380;  Commonwealth  v.  Sim- 
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quantity  than  that  amount  is  a  sale  without  a  license.''''  It  is 
often  difficult  to  determine  whether  less  than  the  amount  that 
may  be  lawfully  sold  has  been  sold  owing  to  attempts  made  to 
evade  the  law.  Thus,  where  sales  could  be  made  of  a  quart 
or  over,  and  a  customer  went  to  the  defendant  and  purchased 
a  quart,  but  had  it  drawn  in  a  pint  bottle  that  he  took  to  the 
defendant  for  that  purpose,  and  afterwards  went  back  for  the 
other  pint,  it  was  held  that  there  was  a  sale  by  the  pint  only. 
At  the  time  of  the  purchase  of  the  quart  the  second  pint  was 
not  drawn  and  set  aside  for  him  but  remained  in  the  cask,  and 
the  court  did  not  deem  that  it  made  any  difference  whether 
he  paid  for  the  quart  when  he  got  the  first  or  second  pint.'" 
In  this  case  if  the  second  pint  had  been  drawn  from  the  cask 
in  another  bottle  and  set  aside  for  the  purchaser,  then  there 
would  have  been  a  sale  of  a  quart — only  one  sale — and  the 
title  would  at  once  have  passed  to  the  purchaser,  and  if  de- 
stroyed he  would  have  been  the  loser.  In  such  an  instance  it 
is  immaterial  what  may  have  been  the  vendor's  motive  or 
purpose  in  making  the  sale  in  the  manner  he  did.'^  Where, 
however,  two  persons  went  into  a  saloon  together,  each  called 

T9  United   States    v.    Squagh,    1  tracts   mentioned  by   the  witness, 

Cranch  C.  C,  174;   Fed.  Cas.  No.  the   vessel   with   the   liquor   in   it 

16370.  had  been  destroyed  whilst  in  the 

80  Murphy  v.  State,  1  Ind.  366.  defendant's  possession,  the  loss  of 
The  court  said :  "There  was  -a  sale  the  undrawn  portion  contracted 
of  the  pint  of  whisky  drawn  from  for  must  have  been  sustained  by 
the  vessel  and  delivered  to  the  the  defendant."  See  also  Tripp  v. 
witness,  at  the  time  of  each  con-  Hennessy,  10  R.  I.  129;  Richard- 
tract.  For  a  conversion  of  such  son  v.  Commonwealth,  76  Va. 
pint,  after  delivery,  the  buyer  1007;  State  v.  Kirkham,  1  Ind. 
could  have  maintained  trover.  384;  Thomas  v.  State,  33  Miss. 
But  there  was  no  valid  sale  of  353;  People  v.  Luders,  125  Mich, 
the  other  pint,  which  remained  in  4'40;  85  N.  W.  1081;  '8  Detroit  L. 
the  vessel  at  the  time  of  each  con-  N.  81. 

tract.      Trover    for    that    portion,  A    statute     permitting     a     sale 

whilst  it  remained  undrawn,  could  without    a    license     of     a,    certain 

not   have   lain   by   the   buyer,   be-  amount   "at   one   time"   means   at 

rause,  for  the  want  of  being  iden-  one  delivery.     Fairclough  v.  Rob- 

tifled,   the   property   in   that   por-  erts,  54  J.  P.  421. 

tion  still  remained   in  the  seller.  si  Dobson  v.  State,  57  Ind.  69; 

If,    after   any   one   of   these    con-  State  v.  Bell,  2  Jones  (N.  C),  337. 
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for  a  pint  of  whisky,  and  one  of  them,  at  the  request  of  the 
other,  paid  for  both  of  the  pints,  this  was  held  to  be  two 
sales  of  a  pint  each  and  not  one  sale  of  a  quart  to  the  person 
making  the  payment.'-  So  where  a  witness  testified  he  took 
fifteen  or  twenty  men  into  a  saloon  and  told  the  defendant 
"to  set  up  the  beer  for  the  crowd,"  which  he  did,  and  he 
testified  that  he  presumed  "they  drank  two  or  three  gallons 
of  beer,"  and  "there  was  nothing  said  as  to  whether  I  bought 
by  the  glass,  quart  or  gallon,  it  was  all  one  purchase,"  and 
the  beer  was  drawn  from  a  keg  into  glasses  holding  a  pint 
each,  and  each  person  present,  together  with  the  witness, 
drank  one  glass,  it  was  held  there  was  a  sale  by  the  pint  and 
not  by  th^  quart  or  gallon,  and  that  the  defendant  could  be 
convicted  upon  an  indictment  charging  a  sale  of  a  gill  of  in- 
toxicating liquor  "and  no  more."*''  But  if  the  sale  consists 
of  a  sale  of  a  pint  of  whisky,  a  half  pint  of  wine  and  a  half 
pint  of  gin,  all  made  at  one  time  and  paid  for  in  a  lump  sum, 
there  is  a  sale  of  a  quart,  and  not  sales  of  a  pint  and  two  half 
pints.'*  And  the  same  would  be  true  if  three  persons  had 
made  up  a  purse  and  sent  one  of  their  number  to  make  the 
purchase,  and  thereafter  they  divided  up  the  liquor  in  the 
proportion  of  their  several  contributions.'''  Under  an  ordi- 
nance prohibiting  the  sales  of  less  than  a  gallon,  the  amount 
sold  to  be  in  a  single  vessel  and  not  in  separate  ones,  a  sale 
of  four  quarts  in  separate  bottles  is  a  violation  of  its  terms.'^ 

Sec.  709.    Sale  at  wholesale. 

A  license  to  sell  at  wholesale  does  not  authorize  a  sale  at 
retail,   and   frequently   a  license  to  sell   at  retail   does  not 

82  Commonwealth    v.     Ney,     12  Where    accused    purchased   four 
Gray  124.  quarts    of    whisky    practically    at 

83  Klein  v.  State,  76  Ind.  333.  the  same  time,  it  is  not  error  to 

84  Cobb  V.  Billings,  23  >Ie.  470 
Browne  v.  Hilton,  23  Pick.  319 
Contra,  Queen  v.  Cunerty,  2  Can 
Cr.  Cas.  325;  26  Ont.  Eep.  51.  which    one    of    the    four    transac- 

85  Johnson    v.    State,    83    Miss.  tions  they  convicted  him.     Cotton 
228.  V.  State   (Tex.),  120  S.  W.  432. 

fepaola    v.    Williford,    65    Kan. 
859;  69  Pac.  331. 


refuse  to  tell  the  jury  if  they 
found,  the  accused  guilty,  they 
should   state   in   their   finding   of 
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authorize  a  sale  at  wholesale.*'  What  is  and  what  is  not  a 
sale  at  wholesaile  or  retail  is  often  defined  by  statute.**  Where 
there  are  no  statutory  definitions,  the  term  "wholesale"  would 
cover  a  sale  by  the  barrel,  or  cask,  or  unbroken  parcels, 
and  a  sale  in  broken  portions  of  such  quantities  would  be  a 
sale  by  retail.*®  A  sale  of  a  bottle  for  sixty  cents  has 
been  held'  a  sale  at  retail ;  °''  so  a  bottle  for  double  that 
amount."^  It  has  been  held  that  a  sale  of  two  dozen  quart 
bottles  of  beer,  to  be  drunk  by  the  purchaser,  was  not  a  sale 
at  wholesale,  but  one  of  retail."^  Yet  where  a  statute  requireid 
a  dealer  to  sell  not  less  than  four  and  a  half  gallons  or  not 
less  than  two  dozen  reputed  quart  bottles  at  one  time,  a  sale 
of  foTir  dozen  pint  bottles  was  held  iiot  to  be  a  violation  of 
the  statute.'*  Whether  or  not  a  license  is  a  wholesale  or  retail 
license  is  fo  be  determined  by  the  license  and  the  application 
for  it."*    Under  a  statute  defining  the  amount  of  liquor  neees- 


87  Maxwell  v..  State,  27  Ala. 
660;  Curd  v.  Commonwealth,  14 
B.  Mon.  38<i ;  Lillensteine  v.  State, 
4-6  Ala.  498;  Id  re  Pittsburg 
Brewing  Co.,  29  Pittsburg  Leg,  J. 
(N.  S.)  350;  Appeal  of  Meenan, 
11  Pa.  Super.  Ct.  '579;  State  v. 
Quinn,  94  Mo.  App.  59;  67  S.  W. 
974;  Regiria  v.  Faiilkner,  26  Up. 
Can.  Rep.  529;  O'Connor  v.  Gil- 
lespie, 17  Vict.  L.  R.  374;  Rex  v. 
Reese,  21  Juta  197 ;  Ex  parte  Eis- 
enmonger,  21  N.  S.  W.  L.  R.  387; 
Terre  Haute  Brewing  Co.  v.  State, 
169  Ind.  242;  82  N.  E.  81. 

88  United  States  v.  Clare,  2  Fed. 
65;  Biese.v.  State,  79  Ga.  326;  4 
B.  E.  ,257;  People  v.  Wilcox,  152 
Mich.  39;  115  N.  W.  973;  Com- 
monwealth T.  Paulin,  187  Mass. 
568;  73  N.  E.  655;  State  v.  Scam- 
pini,.77  Vt.  92;  59  Atl.  201. 

89  Gorsuth  V.  Butterfield,  2  Wis. 
237;  Webb  v.  Laird,  11  Lea  667; 
Harris  v.  Livingston,  28  Ala.  677. 


90  Regina  v.  Strahan,  20  Can. 
P.  182. 

9iR,egina  v.  Dunham,  35  Up. 
Can.  Rep.  603. 

92  Kaufmann  v.  Hillsboro,  45 
Ohio  St.  700;   17  N.  E.  557. 

93Fairclough  v.  Roberts,  24  Q. 
B.  Div.  350;  54  J.  P.  421;  59  L. 
J.  M.  C.  54;  &2  L.  T.  700;  38  W. 
R.  330;  64  J.  P.  421. 

Si  In  re  Ryon,  85  N.  Y.  App. 
Div.  621 ;  83  N.  Y.  Supp.  123,  af- 
firming 39  N.  Y.  Misc.  Rep.  698; 
80  N.  Y.  Supp.  1114. 

In  Michigan  by  statute  sales  of 
three  gallons  and  over  and  of  three 
dozen  quarts  and  over  are  sales  at 
wholesale.     People   v.   Leying,    74 . 
Mich.  679;  42  N.  W.  139. 

Under  a  statute  prohibiting  a 
wholesaler  from  selling  less  than 
five  gallons,  if  he  sell  less  than 
that  amount,  .and  has  no  license, 
he  may  be  prosecuted  under  the 
general      law     prohibiting     sales 
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sary  to  make  a  sale  at  wholesale,  a  sale,  at  the  same  time,  of 
two  different  kinds  of  liquor,  the  amount  of  each  kind  beiiig 
less  than  that  required  to  constitute  a  sale  at  wholesale  (and 
shipped  in  the  same  box),  is  a  sale  at  retail  and  not  whole- 
sale."" So  where  a  wholesaler  gave  his  agent  a  quart  of  liquor 
on  each  five  gallons  he  sold  it  was  held  that  the  transaction 
amounted  to  a  sale  at  retail."'  So  if  a  dealer  at  wholesale 
cannot  sell  less  than  a  certain  number  of  bottles,  a  sale  of 
that  number,  but  a  taking  away  of  only  a  part  of  that  number 
and  no  segregation  of  the  remainder  is  not  a  sale  at  wholesale."^ 
If  several  persons  contribute  money  to  a  common  fund,  and 
one  of  their  number  purchase  such  a  quantity  of  liquor  as  the 
dealer  may  sell  at  wholesale,  intending  to  divide  the  amount 
purchased  among  themselves,  and  the  method  devised  is  for 
the  purpose  of  evading  the  statute,  of  which  purpose  the 


without  a  license,  or  he  may  be 
prosecuted  under  the  wholesaler's 
statute.  State  v.  Quinn,  94  Mo. 
App.  59;  67  S.  W.  974. 

95  Rex  V.  Reese,  21  Juta  197. 

9«  Friedman  v.  Commonwealth 
(Ky.),  83  S.  W.  1040;  26  Ky.  L. 
Rep.  1276. 

The  combining  of  a  license  for 
retail  with  another  for  wholesale, 
and  charging  »  separate  fee  for 
each  is  within  the  powers  of  a 
city.  Strauss  v.  Galesburg,  203 
ni.  234;  67  N.  E.  836,  affirming 
89  111.  Appl  504. 

97  People  V.  Luders,  126  Mich. 
440;  85  N.  W.  1081;  8  Detroit 
Leg.  News  81. 

In  Canada  under  a  statute  per- 
mitting sales  "in  casks  or  vessels 
containing  not'  less  than  five  gal- 
lons," the  court  left  undecided  the 
question  whether  a  sale  of  five 
gallons  in  bottles  was  a  viola- 
tion of  its  terms.  Regina  v. 
Scott,  34  Up.  Caii.  Rep.  20. 


A  by-law  prohibiting  a  sale  at 
retail  without  a  license  need  not 
define  what  a  sale  by  retail  is 
where  the  statute  defines  it.  Bun- 
ker V.  Maripose,  22  Ont.  Rep.  120. 

Under  the  Vermont  statute  of 
1902,  No.  90,  a  wholesaler  can 
sell  onl~  to  persons  holding  a 
license  t .  sell  direct  to  consum- 
ers, and  the  liquor  purchased 
must  be  sold  by  such  licensees  for 
that  purpose.  State  v.  Scampini, 
77  Vt.  92;  5.9  Atl.  201.  And 
this  is  true  in  Indiana.  Skelton 
V.  State   (Ind.),  89  N.  E.  860. 

A  sale  of  the  requisite  quantity 
to  constitute  the  transaction  a 
sale  at  wholesale  made  to  per- 
sons clubbing  together  and  rais- 
ing a  purse  to  purchase  the  liquor 
will  be  construed  to  be  a  sale  at 
retail,  if  not  made  in  good  faith 
and  as  a  device  to  evade  the  law. 
Griffin  v.  Commonwealth  (Ky^), 
66  S.  W.  1034;  23  Ky.  L.  Rep. 
2205. 


§710 


TRAFFIC   IN   INTOXICATING.  LIQUORS. 


1194 


seller  knows,  he  is  guilty  of  selling  at  retail,  especially  so  if 
he  devises  the  scheme  or  participates  therein.^' 

Sec.  710.    Sale  by  distillers  or  brewers. 

A  statute  which  requires  a  license  to  retail  liquor  requires 
a  manufacturer,  distiller  or  brewer  to  have  a  license  before 
he  can  retail  his  own  liquors  to  consumers  or  as  beverages.*" 
But  under  a  license  authorizing  the  distilling  or  brewing  of 
liquors  there  is  an  implied  license  to  sell  them  to  the  trade, 
though  not  at  retail  for  consumption.'^  But  in  prohibition 
sections  of  a  State  he  may  not  sell  liquors,  except  to  persons 
who  are  authorized  by  statute  to  make  sales  under  specified 
conditions ;  ^  and  under  a  license  to  manufacture  liquors  for 
mechanical,  medicinal  and  culinary  purposes  which  has,  been 
declared  forfeited  a  sale  for  such  purposes  cannot  be  justified.* 


98  Farris  v.  Commonwealth,  126 
Ky.  4«3;  104  S.  W.  281,  290;  31 
Ky.  L.  Eep.  847,  850. 

A  brewery  or  distiller  could  not 
sell  less  than  five  gallons.  A  non- 
resident brewer  connected  with 
accused  to  take  out  a  license  in  a 
local  option  district  (which  could 
be  done)  as  a  wholesaler,  and 
shipped  beer  to  him  to  be  sold  by 
him.  Accused  furnished  his  own 
team,  made  sales  in  his  discretion, 
reshipped  empty  casks  to  the 
brewer,  who  credited  him  at  the 
schedule  rate.  The  accused's  pay 
for  his  services  was  the  difference 
between  the  price  of  the  beer  at 
the  brewery  ana  the  selling  price 
after  deducting  his  expenses.  The 
cases  of  beer  contained  48  bot- 
tles, being  slightly  less  than  five 
gallons.  The  accused  put  in  six 
e"tra  bottles  to  make  up  the  dif- 
ference. This  was  held,  as  only 
distillers  and  manufacturers  could 
only  sell  at  wholesale  in  such  a 
district,    to    be   a    mere    trick    to 


evade  the  local  option  law.  Davis 
V.  Commonwealth,  82  S.  W.  277; 
26  Ky.  L.  Eep.  597. 

99  Keller  v.  State,  11  Md.  525; 
69  Am.  Dec.  226;  State  v.  Stiefel, 
74  Md.  546;  22  Atl.  1;  State  v. 
Schroeder,  43  Minn.  231 ;  43  N.  W. 
149;'Pietz  v.  State,  ©8  Wis.  538; 
32  N.  W.  763. 

iScanlan  v.  Childs,  33  Wis. 
663;  State  v.  Lovell,  47  Vt.  493. 
But  see  King  v.  Niederstalt,  10 
Can.  Cr.  Cas,  292. 

2  Prohibitory  Amendment  Cases, 
24  Kan.  700;  Coggeshall  v. 
Groves,  16  R.  I.  18;  11  Atl.  296; 
Franklin  v.  Westfall,  27  Kan. 
614;  State  V.  Clark,  15  R.  I.  383; 
5  Atl.  635;  State  v.  Kane,  15  R. 
I.  395;  6  Atl.  783. 

3  Pearson  v.  International  Dis- 
tillery, 72  Iowa  348 ;   34  N.  W.  1. 

A  statute  declaring  it  unlawful 
for  any  person  "except  manufac- 
turers selling  liquors  of  their  own 
make"  to  sell  liquor  by  wholesale 
in  a  local  option  county  has  no 
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Where  a  farmer  raising  apples  is  permitted  to  sell  .eider  made 
from  them,  if  it  does  not  contain  over  three  per  cent,  of 
alcohol,  a  sale  of  such  cider  containiijg  over  that  per  cent,  of 
alcohol  is  an  offense  unless 'under  a  l^.cense.*  Under  a  statute 
permitting  a  manufacturer  to  sell  liquors  ip  not  les?  than  a 
certain  quantity  at  one  time,  if  several  persons  club  together 
and  contribute  money  to  purchase  that  amount  and  then 
divide  the  liquor  according  to  the  amounts  of  their  several  con- 
tributions, and  the  manufacturer  sells  to  them  that  amount, 
he  has  violated  the  statute  if  the  sale  was  not  made  in  good 
faith,  and  the  method  used  was  a  device  to  evade  the  operation 
of  the  law.°  But  where  the  purchaser  borrowed  a  part  of  the 
money  necessary  to  make  the  purchase,  and  after  taking  the 
liquor  from  the  premises  gave  the  lender  of  the  money  a  part 
of  the  liquor,  it  was  held  that  the  vendor  had  not  violated  the 
statute  forbidding  sales  in  a  less  quantity  than  the  specified 


application  to  a  person  handling 
the  products  of  a  brewery  on  his 
own  account,  the  products  sold  by 
him  not  being  the  property  of  the 
brewery.  Adair  v.  Commonwealth 
(Ky.),  89  S.  W.  1132;  28  Ky.  L. 
Eep.  659. 

Occasionally  it  is  a  nice  ques- 
tion who  is  a  manufacturer.  It 
has  been  held  that  a  person  com- 
pounding ginger  brandy  for  sale 
is  a  rectifier  or  compounder  of 
spirits  within  a  statute  requiring 
rectifiers  or  compounders  to  have 
a  license.  Rex  v.  Bell,  8  East. 
Dist.  Ct.  Eep.  3. 

A  statute  permitting  a  person 
who  raises  grapes  and  manufac- 
tures wine  from  them  to  sell  the 
wine  "in  sealed  bottles"  means 
more  than  a  "corked"  bottle.  It 
requires  the  mouth  of  the  bottle  to 
be  incased  in  wax  after  it  has 
been  corked.  Koban  v.  State,  72 
Ark.  407;  81  S.  W.  235. 


*  Commonwealth  v.  Boyden,  183 
Mass.  1 ;  '66  N.  E.  202. 

A  statute  permitting  a  farmer 
to  sell  intoxicating  cider  made 
from  his  own  apples  is  repealed 
by  a  subsequent  statute  imposing 
a  fine  on  one  not  having  a  saloon 
license  who  sells  "any  intoxicat- 
ing liquor''  in  less  amount  than  a 
specified  quantity — in  this  case  a 
gallon.  Hewitt  v.  People,  186  111. 
336;  57  N.  E.  1077,  affirming  87 
111.  App.  367. 

5  Griffin  v.  Commonwealth 
(Ky.),  66  S.  W.  1034;  23  Ky.  L. 
Eep.  2205. 

In  Australia  the  Commonwealth 
Constitution  Act  requires  the  du- 
ties of  customs  to  be  uniform. 
The  State  of  New  South  Wales 
enacted  a  statute  requiring  a  li- 
cense to  make  beer.  This  statute 
was  held  void,  because  a  duty  of 
custom.  Peterswald  v.  Beatley,  .4 
S.  E.  (N.  ,S.  W.)  290;  21  W.  N. 
(N.  S,  Vf.)  81. 
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amount.*  A  statute  authorizing  a  farmer,  gardener,  and  fruit 
and  vine  grower  to  sell  the  product  of  his  farm,  orchard, 
vineyard  and  garden  without  a  license,  has  no  application  to  a 
vendor  of  cider  at  his  place  of  business,  although  he  produced 
the  apples  from  his  own  farm  from  vhieh  he  made  the  cider ; 
nor  does  it  authorize  a  farmer  or  fruit  grower  as  such  to  sell 
any  kind  of  into^cating  liquor.''  An  ordinance  imposing  a 
tax  on  manufacturers  or  wholesale  dealers  in  malt  liquors 
within  a  city  has  no  applicatioii  to  a  brewery  manufacturing 
liquors  without  and  selling  them  within  the  city.* 

Sec.  711.    Device  to  avoid  charge  of  illegal  sales— Examples. 

Any  device  to  avoid  the  charge  of  an  illegal  sale  must  fail 
if  there  be  an  actual  ^le.  Whether  the  liquoi-  was  sold 
directly  or  indirectly,  or  by  whatever  device  or  pretense,  it  is 
still  a  sale  forbidden  by  the  statue  and  not  antother  offense.* 
Thus,  where  a  liquor  dealer  sold  pasteboard  checks  and  these 
he  accepted  in  exchange  for  liquor,  the  transaction  was  never- 
theless a  sale.^"  And  so  where  a  person  walked  into  the  de- 
fendant's barber  shop,  the  defendant  at  the  time  standing  at 
the  door,  and  took  a  bottle  marked  bitters,  but  which  was  in 
fact  whisky,  left  some  money  on  a  chair  which  the  defendant 
afterwards  took,  it  was  held  not  improper  to  refuse  to  instruct 
the  jury  that  the  defendant  was  not  guilty  if  he  did  not  tell 
the  person  entering  the  shop  to  get  the  bottle  or  did  not  see 
him  get  it;  and  also  it  was  not  error  to  refuse  to  instruct 
that  if  the  person  took  the  bottle  without  the  defendant's 
knowledge  the  fact  that  when  he  discovered  the  bottle  had 

«  Howard      v.      Commonwealth  Ark.  SSQ ;  Archer  v.  State,  45  Md. 

(Ky.),  89  S.  W.  256;   28  Ky.  L.  33;    State   v.    McMinn,  83   N.   C. 

Rep.  239.  '668;   Commonwealth  v.  Thayer,  8 

'Hewitt  V.  People,  186  111.  336;  Mete.    525;    'State    v.    Redden,    5 

57   N.   E.    1077,   affirming   87    111.  Har.    (Del.)    505. 

App.  367.  10  BillingBley  v.  State,  96  Ala. 

8  Consumers     Brewing     Co.     v.  114;    11   So.  408;   Duke  v.  State, 

Norfolk,   101   Va.   171;    43   S.   E.  146   Ala.   138;   41  (So.   170;   Ford 

336.  V.  State,   45   Tex.  Cr.   App.   288; 

sDevine     v.     State,     4     Clarke  77    S.    W.    800;    State   v.    Mudie 

(Iowa),  443;  Looney  v.* State,  43  (S.  D.),  115  N.  W.  107. 
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been  taken  he  took  the  money  and  got  another  one,  it  did  not 
show  a  sale.'*  And  where  a  person  went  into  a  room  which 
the  defendant  occupied,  dropped  a  nickel  into  a  slot,  took  up 
a  vessel  on  the  table  containing  liquor,  poured  out  a  glass  and 
drank  it,  returning  the  vessel  to  its  place,  it  was  held  not 
error  to  refuse  to  instruct  the  jury  that  there  was  no  evidence 
of  a  sale,  but  it  was  proper  to  charge  that  if  they  believed 
the  liquor  drank  was  the  defendant's,  and  he  received  the 
money  put  into  the  slot  as  payment  for  the  liquor,  and  that 
their  conduct  was  a  device  to  evade  the  statute,  the  defendant 
was  guilty.**  So  where  two  persons  went  into  a  room,  placed 
some  money  on  a  dumb  waiter,  went  out  a  few  minutes,  re- 
turned and  found  some  cigars  and  two  glasses  of  beer  on  the 
waiter  and  their  money  gone,  such  facts  were  held  to  show  a 
joint  sale  to  them.'*  In  the  case  of  a  loan  of  a  bottle  of  whisky 
to  one  promising  to  return  it  in  kind,  it  was  held 'that  the  trans- 
action was  not  a  sale  unless  it  was  a  subterfuge  to  avoid  the 
statute,  when  it  would  be.**  A  sale  of  whisky  by  another 
name,  as  turpentine,  is  still  a  sale  of  intoxicating  liquor.*" 
Where  a  grocer  gave  away  whisky  with  sales  of  groceries, 
claiming  it  was  done  to  increase  his  trade,  it  was  held  to  be  a 
question  for  the  jury  whether  it  was  not  a  device  to  evade  the 
law.**  So  where  the  defendant  took  some  liquors  from  his 
wagon,  giving  it  to  certain  persons  and  saying  he  had  no 
liquor  for  sale  but  had  for  his  friends,  and  persons  getting 
it  threw  some  money  into  his  wagon  seat,  but  no  one  saw  him 
take  it,  it  was  held  that  the  evidence  justified  a  conviction 
of  an  illegal  -sale.*'  But  where  a  witness  testified  that  he 
helped  himself  to  some  liquor  laid  down  the  money  for  it,  and- 

iiRoberson    v.    State,    99    Ala.  341;  27  S.  W.  233;   Contra,  Kea- 

189;  13  So.  532.                       -  ton  v.  State   (Tex.  Cr.  App.),   36 

Instate   V.    MoMinn,    63    N.    C.  S.  W.  440.     See  Ray  v.  State,  46 

668.  Tex.  176;   79  S.  W.  535. 

13  Henry  v.  State,  113  Ind.  304;  is  Looney  v.  State.  43  Ark.  389. 

15  N.  E.  593;  Williamson  v.  State  loKober  v.   State,   10  Ohio  St. 

(Tex.  Cr.   App.),   40   S.  W.  286;  444. 

Willis  V.  State,  37  Tex.  Cr.  App.  instate  v.   Cooper,   26  W.   Va. 

«5;  38  S.  W.  777.  338;   Diltz  v.   State    (Tex.),   119 

i«  Robinson   t.    State,  S9   Ark.  S.  W.  92. 
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it  was  not  shown  that  the  defendant  was  present,  or  knew  of 
the  transaction,  or  took  the  money,  it  was  held  that  he  could 
not  be  convicted/'  If  another  article  be  sold  at  the  time  the 
liquor  is  furnished,  but  the  price  paid  for  the  article  is  in- 
tended to  cover  the  cost  of  the  liquor,  though  nothing  be  so 
said,  the  transaction  is  nevertheless  a  sale  of  liquoi-.^®  Where 
a  person -appIied»|to  the  defendant  for  liquor,  who  told  him 
he  would  have  to  procure  a  bottle,  which  he  did,  and  the 
defendant  •  then  went  away  and  shortly  came  back  with  the 
bottle  filled,  and  said  he  would  have  to  charge  a  small  sum  for 
his  services,  it  was  held  error  to  charge  the  jury  that  if  they 
believed  the  evidence  they  should  find  the  defendant  guilty;^" 
but  in  the  saine  State  where  the  evidence  showed  that  the  wit- 
ness sent  for  whisky  by  the  defendant,  that  he  had  forgotten 
how  much  money  he  gave  him;  that  the  defendant  brought  a 
quart  of  whisky,  and  he  paid  him  nothing  for  it,  it  was  held 
that  a  sale  by  the  defendant  was  shown. -^  A  sale  of  a  "soft" 
drink  accompanied  by  a  treat  of  whisky  is  a  sale  of  the 
whisky.^^  Where  a  statute  provides  that  "any  shift  or  device" 
to  evade  its  provisions  prohibiting  sales  shall  not  be  a 
defense,  it  is  not  error  to  charge  the  jnry,  on  an  indictment 
for  a  sale  without  a  license,  that  sucTi  is  the  fact,  although  the 
indictment  does  not  allege  a  sale  by  a  "shift  or  device."'' 
Such  a  statute  does  not  mean  that  the*  device  must  be  confined 
to  inechanical  devices,  such  as  are  frequently  used  in  "blind 
tigers."'*  Under  a  statute  providing  that  "no  trick,  device, 
subterfuge  or  pretense  shall  be  allowed  to  evade  the  operation 
or  defeat  the  policy  of  the  ^law  against  selling  spirituotis 
liquors  without  a  license,"  it  is  proper  to  instruct  the  .jury 

18  State   V.    Terrell,   22   W.   Va.  2i  State    v.    Smith,    117    N.    C. 
759.  809;   23  N.  E.  449. 

19  Archer  r.  State,   45  Md.  33;  22  Eegina     v.      Richardson,     20 
Commonwealth  V.  Thayer,  8  Mete.  Ont.    Rep.    514;    Renfro   v.    State' 
525;    Marcus    v.    State,    89    Ala.  (Tex.  Cr.  App.),  91  S.  W.  57«. 
23;  8  So.  155;  Meadows  v.  State,  23  State  v.  Green,  69  Kan.  865; 
121  Ga.  362;  49  S.  E.  268.  77  Pac.  95. 

20  State'   V.    Taylor,    88    N.    C.  24Bowe       v.        Commonweal th 
577.  (Ky.),  70  S.  W.  407;   24  Ky.  L. 

Rep.  974. 
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that  they  may  find  for  the  prosecution  if  they  believed  the 
defendant  ' '  pretended  to  sell  the  witness  ten  gallons,  and  let 
him  have  it  by  the  small. ' '  ^^ 

Sec.  712.    What  facts  show  a  sale. 

The  defendant  and  two  others  drove  his  wagon  down  from 
a  mountain  into  a  field  near  the  place  where  they  all  three 
were  to  stay  temporarily.  In  this  wagon  was  a  keg  of  whisky 
from  which  S  made  sales  in  the  defendant's  presence.  The 
defendant  brought  several  persons  to  S,  who  desired  to  pur- 
chase whisky,  and  said  he  owned  a  one-third  interest  in  the 
whisky.  His  conviction  was  sustained.^"  B  asked  S  to  get 
him  some  whisky,  and  S  said  he  thought  he  could.  B  gave  S 
fifty  cents,  and  S  then  went  away  but  came  back  in  a  few 
minutes  with  a  bottle  of  whisky  which  he  gave  B.  S's  con- 
viction was  upheld.^^  S  offered  to  get  A  some  whisky,  went 
out  and  returned  with  a  box,  and  taking  A  into  the  back  room 
of  a  store,  gave  him  a  jug  which  he  said  contained  three  pints 
of  whisky,  and  A  then  paid  him  some  money.  This  was  held 
sufficient  evidence,  of  guilt.^'  M  kept  a  saloon,  and  on  a 
Sunday  A  went  into  it  and  D  was  there  behind  the  bar.  A 
asked  D  to  let  him  have  a  glass  of  beer,  and  he  then  took 
a  tumbler  and  filled  it  full  of  beer  from  a  keg  in  the  saloon 
and  handed  it  to  A,  who  drank  the  beer.  A  did  not  request  D 
to  give  him  the  beer,  and  when  he  drank  it  he  did  not  pay 
him  for  it  nor  tell  him  to  charge  it  to  him.  A  had  got  beer 
there  before  and  always  paid  for  it  and  ran  no  account  at 
the  saloon.  D  was  one  of  M's  barkeepers.  The  price  of  a 
glass  of  beer  was  five  cents.  It  was  held  that  the  evidence 
showed  a  sale  and  not  a.  gift.  The  transaction  having  taken 
place  on  Sunday,  when  it  was  unlawful  to  even  give  away  in- 
toxicatingi  liquor,  the  court  would  not  presume  there  was  a 
gift  and  not  a  sale.^"    And  where  A  in  a  saloon  asked  B  for 

25  Griffin       v.       Commonwealth  "  Wiley  v.  State,  74  Miss.  727 ; 

(Ky.),  66  S.  W.  817;   23  Ky.  L.       21  So.  797. 
Rep.  1992.  28  Thomas    v.,  State,    117    Ala. 

28Cbok   V.    State,    100    Ga.    72;       134;  23  So.  636. 
25  S.  E.  919,  2oDant  v.   State,   106  Ind.   79; 

6  N.  E.  870. 
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whisky,  and  B  gave  A  a  bottle  having  in  it  a  liquid  of  the 
appearance  of  whisky,  and  B  was  the  only  person  in  charge  of 
the  saloon  at  the  time,  a  conviction  of  a  sale  by  B  was  sus- 
tained.*" A  was  the  keeper  of  a  saloon  of  which  the  door  was 
open  on  the  day  a  sale  was  charged  to  have  been  made.  B, 
standing  on  the  sidewalk,  in  front  of  the  saloon,  testified  he 
saw  S  drink  sojjnething  out  of  a  small-sized  glass — a  glass 
"about  the  size  of  a  whisky  glass" — ^containing  a  liquid  the 
color  of  whisky ;  that  S  laid  down  a  piece  of  money  about  the 
size  of  a  silver  half-dollar,  and  received  back  some  change.  A 
judgment  of  conviction  was  affirmed.'^  A  owned  a  saloon,  in 
the  rear  part  of  which  was  a  partition  wall.  B  stood  on  one 
side  of  this  wall  and  A  on  the  other.  In  the  wall  was  a  hole, 
through  which  a  small  box,  containing  money  of  B,  was  pulled. 
Shortly  thereafter  it  was  thrust  back  and  it  contained  a  bottle 
of  whisky.  The  court  refused  to  grant  a  new  trial.*"  Two 
witnesses  testified  they  purchased  whisky  of  a  negro  at  a  place 
where  the  defendant  ran  a  cold  storage  business,  that  the  de- 
fendant was  present  during  the  conversation,  said  nothing  to 
them,  but  did  say  something  to  the  negro.  The  defendant 
denied  that  he  had  ever  seen  or  sold  whisky  to  the  witnesses. 
The  judgment  of  conviction  was  affirmed.**  A  went  into  B's 
saloon  and  called  for  a  pint  of  whisky.  B  put  a  bottle  of 
whisky  on  the  bar  and  A  laid  fifty  cents  on  the  bar  which  B's 
brother  put  in  the  cash  drawer.  The  brother  was  standing 
nearby  at  the  time  of  the  transaction.     A  conviction  was 

so  Parker  v.  State,  39  Tex.  Cr.  itive  testimony;   it  may  be  estab- 

App.  262;   45  S.  W.  612.  lished  by  circumstantial  evidence." 

siDant   V.    State,    83    Ind.    60.  "The  facts  stated  by  the  witness 

"The    character     of     the   business  supplied  grounds  for  the  inference 

carried  on  by  him,  the  character  made  by  the  trial  court  that  the 

of  the   articles   which   he  usually  liquor  which  appellant  sold  to  S 

sold   and   the    appearance   of    the  was  intoxicating." 

liquid,    purchased    and    di'B'iiI^    ^7  **  Stamper     v.     Commonwealth, 

»  justified  the  inference  that  the  102  Ky.  33?  42  S.  W.  915;  19  Ky. 

article  purchased  was  intoxicating  L.  Rep.  1014;  Thompson  v.  State, 

liquor.     It  is  not   necessary  that  109  Ga.  272;  34  S.  E.  579. 

the   character   of   the   thing   sold  sr  Stiles     v.     State     (Tex.    Cr. 

should  be  proved  by  direct  or  pos-  App.),  43  S.  W.  99i3. 
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sustained.'*  A  negro  with  a  jug  was  seen  to  go,  in  the  night- 
time, into  defendant's  house,  and  in  ten  minutes  return  with 
the  jug  full  of  whisky.  The  defendant  kept  liquor  for  sale. 
It  was  held  not  error  to  charge  the  jury  that  they  might  infer 
a  sale  of  liquor  by  the  defendant."  Circumstantial  evidence 
is  sufl&eient  to  uphold  a  conviction.'"  A  said  to  B,  in  C's 
hearing,  he  would  like  to  get  some  whisky.  B  said  he  would 
see  if  he  could  make  arrangements  for  him  to  get  some.  B 
and  C  left  A  and  went  into  an  adjacent  room,  and  B  soon 
came  back  alone  and  nodded  to  A,  and  they  two  then  went 
into  the  room,  where  was  some  whisky  on  a  table.  A  took  the 
whisky  and  laid  some  money  on  the  table.  This  was  held 
sufficient  to  show  that  C  sold  A  the  whisky.'^  Where  an 
accomplice  of  the  defendant,  partners  in  the  restaurant  busi- 
ness, testified  that  he  sold  beer  with  the  consent  and  knowledge 
of  the  defendant,  who  later  shared  in  the  profits,  it  was  held 
sufficient  to  convict  the  defendant,  his  testimony  being  cor- 
roborated by  another  witness  that  he  had  been  formerly  in 
partnership  with  the  defendant  in  the  same  business  and  sold 
out  to  him  because  of  the  insistence  of  their  patrons  for  beer, 
and  the  defendant  at  once  sold  the  business  to  a  former  saloon 
keeper  and  put  him  in  charge.'*  A  asked  B  for  some  whisky, 
and  B  wrote  his  own  name  on  a  blank  piece  of  paper  and  gave 
it  to  A,  who  carried  it  to  an  express  agent  and  gave  it  to  him 
with  some  money.  The  agent  delivered  to  A  some  whisky,  but 
not  a  word  was  said  between  them.  This  was  held  to  be  a 
sale  by  B  to  A.'°  A  package  of  whisky  was  sent  to  A  by 
express,  and  he  gave  B  an  order  on  the  express  agent  for  it. 
B  got  the  whisky  and  paid  the  charges  on  it.  This  was  held 
to  be  a  sale  of  the  whisky  by  A  to  B.**    On  a  charge  of  a  sale 

s*Wade     v.     State     (Tex.     Cr.  S7  Dixon  v.  State,  67  Ark.  495; 

App.),   43   S.   W.   995;    Hodge  v.  55  S.  W.  850. 

State    (Tex.  Cr.  App.),  43  S.  W.  ss  Bower    v.    State    (Ark.),    57 

994.  S.  W.  800. 

35  State  V.  Long,  7  Jones  L.   (N.  39  Bennett    v.    State,    87    Mias. 

C.)   24.  803;   40  So.  554. 

38  State  V.  Jones,  73  Mo.  App.  *»  McNeely  v.  State,  49  Tex.  Cr. 

525.  App.   286;    92    S.    W.    419.     See 
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by  A  to  B,  who  was  the  only  person  known  in  the  transaction 
as  the  purchaser,  it  is  immaterial  that  B  purchased  the  liquor 
for  C,  and  that  they  two  thereafter  consumed  it.*^  A  ordered 
liquor  sent  him  C.  O.  D.  by  express.  He  gave  an  order  for  it 
to  B  on  the  express  agent's  wife,  and  under  this  order  the 
express  agent  delivered  it  to  B.  It  was  held  that  the  delivery 
was  with  authority  and  A  was  guilty.*^  A  operated  a  billiard 
hall.  He  took  orders  for  the  drinks  and  filled  them  by  pro- 
curing them  from  a  licensed  bar  in  the  same  building.  He 
made  no  charge  for  procuring  the  liquors,  nor  did  he  make 
any  statement  to  his  customers  that  the  pr^rietor  did  not 
himself  furnish  the  liquors.  This  was  held  to  show  a  sale  of 
the  liquor  by  him  to  be  drunk  on  the  premises.*^  So  a 
restaurant  keeper,  who  procures  liquor  for  a  guest  in  a  non- 
licensed  town,  but  who  is  unable  to  state  from  whom  his 
servant  obtained  the  liquor,  is  guilty  of  the  offense  of  deliver- 
ing liquor,  which  is  equivalent  to  a  sale  of  it  unless  the  de- 
livery is  gratuitous."  The  fact  that  the  defendant  repaid  the 
money  he  received  for  the  liquor  does  not  necessarily  convert 
the  transaction  into  a  loan.*'  A  went  to  the  rear  of  a 
restaurant  and  told  B  what  he  wanted.  B  turned  around  and 
went  into  the  cook  room,  and  then  opened  a  door  into  a  side 
room.  At  B  's  invitation  A  helped  himself  to  the  whisky,  pay- 
ing B  for  what  he  took.    This  was  held  to  be  a  sale.*' 

Sec.  713.    What  facts  show  a  sale,  continued. 

A  purchaser  signed  an  order  for  a  quart  of  whisky,  gave  it 
to  the  defendant  and  paid  him  a  dollar.    The  next  day,  in  the 

Boyd  V.   State,   49   Tex.   Cr.  App.  43  CuUinan  v.  Garflnkle,  114  N. 

197;  92  S.  W.  845;  Fulds  v.  State  Y.  App.  Div.  509;  99  N.  Y.  Supp. 

(Tex.  Cr.  App.),  107  S.  W.  857;  1119. 

Walker  v.  State,  52  Tex.  Cr.  App.  **  King   v.    Gunn,    10    Can.   Cr. 

293;   106  S.  W.  376.  Cas.  148. 

41  Smart  v.  State,   49   Tex.  Cr.  i^Choran  v.  State,  49  Tex.  Cr. 

App.  373;   92  S.  W.  810.  App.  301;  92  S.  W.  422. 

12  McElroy    v.    State,    49    Tex.  i«  Robinson  v.  State,  53  Tex.  Cr. 

Cr.  App.  604;  95  S.  W.  539;  Caton  App., 567;   110  S.  W.  905. 
V.   State    (Tex.  Cr.  App.),   95  S. 
W.  540. 
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presence  of  the  purchaser  the  defendant  poured  something 
into  a  bottle  from  a  jug,  then  placed  on  the  bar  a  quart 
bottle  of  whisky,  and  all  present  drank  from  it.  It  was  then 
labeled  with  the  purchaser's  name  and  set  to  one  side.  It  was 
held  that  proof  of  these  facts  sh'owed  a  sale.*'  In  one  case 
the  following  instruction  was, held  to  state  the  law  correctly: 
"It  is  claimed  by  the  State  that  one  of  the  ingredients  of  the 
offense  was  a  sale  to  the  defendant's  hired  man  of  a  keg  of 
beer  under  the  circumstances  as  disclosed  by  the  evidence. 
In  that  behalf,  I  charge  you  that  if  you  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  defendant  procured 
a  keg  of  beer  or  other  intoxicating  liquor,  so  that  the  title  and 
ownership  thereof  was  in  him,  and  that  he  thereafter  trans- 
ferred the  title  to  his  hired  man,  by  charging  its  value  to  him 
or  in  any  other  manner  constituting  a  sale  thereof,  then  he 
would  be  guilty  of  selling  intoxicating-  liquors  in  violation  of 
law."*'  A  testified  he  laid  half  a  dollar  on  the  defendant's 
table,  and  half  an  hour  later  defendant  turned  over  to  him  a 
pint  of  whisky.  The  defendant  told  A,  at  the  time  of  the 
delivery,  that  he  had  induced  B  to  bring  the  whisky  to  the  place 
and  he  deposited  it  on  the  table  for  A's  benefit.  This  evidence 
was  held  to  warrant  a  conviction.*"  An  employe  of  a  whole- 
sale liquor  house  situated  outside  the  State,  solicited  orders  for 
liquor.  If  the  house  approved  the  order  he  sent  in  the  liquor, 
was  shipped  to  the  person  ordering  it,  and  if  such  person 
failed  to  pay  for  and  receive  it,  the  liquor  remained  in  the 
railroad  freight  house  until  an  order  for  the  same  amount  and 
kind  of  liquor  was  secured  by  the  employe,  when  it  was  turned 
over  to  the  new  purchaser  on  another  bill  of  lading  upon  the 
payment  of  the  price.  It  was  held  that  in  the  latter  instance 
the  employe  made  a  sale  of  the  liquor  to  the  new  purchaser.^" 
On  the  presumption  that  a  transaction  is  a  sale  rather  than  a 
gift,  where  it  is  shown  that  the  defendant  delivered  liquor  he 
owned  to  another,   and  nothing   else  appears,  the  evidence 

«rBlodgett    v.    State,    37    Tex.  *8  Latham    v.    State    (Tex.    Cr. 

Cr.  App.  70;   38  S.  W.  783.  App.),  72  S.  W.  182. 

estate  V.  Thoemke  (S.  D.),  92  so  state  v.  Cohen,  «5  Kan.  849; 

N.  W.  480.  70  Pac.  600. 
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is  sufficient  to  show  a  sale."^  Whisky  was  consigned  to  A 
C.  0.  D.,  and  while  in  the  express  office  B  gave  him  money 
with  which  he  paid  for  the  whisky.  He  then  gave  the  whisky 
to  B.  It  was  held  that  this  justified  the  jury  in  finding  that 
A  sold  B  the  whisky.^^  A  testified  that  B  took  down  the 
names  of  persons  who  wanted  whisky,  including  his  own,  and 
he  gave  him  money  to  pay  for  a  pint  of  whisky,  and  that  they 
then  went  toward  a  distillery.  Some  time  afterwards  he 
heard  the  whisky  was  made  and  he  then  went  to  a  house  not 
far  from  the  distillery  and  received  a  pint  from  some  person. 
This  evidence  was  held  to  justify  the  court  in  finding  B  guilty 
if  it  believed  he  directly  or  indirectly  sold  A  whisky,  or  acted 
as  agents  of  others  doing  so.  The  court  regarded  the  evidence 
as  showing  an  attempt  to  evade  the  law  forbidding  the  sale 
of  liquor  by  retail.^^  A  went  to  B  's  house  and  B  directed  him 
to  go  inside  where  he  found  a  bottle  of  whisky.  He  took  the 
bottle  and  left  some  money  on  the  table.  The  court  told  the 
jury  that  if  one  in  possession  of  personal  property  permitted 
another  to  take  it,  they  having  an  understanding  he  was  to 
pay  for  it,  and  the  person  taking  it  left  money  to  pay  for  it 
where  the  other  person  could  get  it,  which  he  afterwards  did, 
the  transaction  was  a  sale;  and  if  B  knew  A  "wanted  whisky 
at  the  time,  and  A  got  the  whisky,  and  B  afterwards  found  it 
out,  it  would  make  no  difference  that  B  accepted  the  money 
afterwards  if  he  had  the  whisky  in  his  control  when  A  got  it. ' ' 
It  was  held  that  the  construction,  construed  as  a  whole,  was 
not  erroneous  because  of  the  part  in  quotation  marks."*  A 
said  to  B  he  would  like  to  get  some  whisky  and  asked  what  a 
pint  would  cost.  B  said  he  did  not  know  of  any  but  possibly; 
he  might  find  some,  and  thought  it  would  cost  fifty  cents.  A 
then  threw  that  amount  of  money  on  the  ground,  and  they 
then  parted.     In  about  thirty  minutes  A  saw  B  and  asked- 

61  Groves     v.     Panam      [1905],  W.   1047;    State  v.  Kiger,  63   W. 

Vict.  L.  R.  297;   26  Auatr.  L.  T.  Va.  450;  61  S.  E.  362. 

232;    11   Austr.  L.  R.   180.  osHinkle       v.       Commonwealth- 

62Treadway  v.  State    (Tex.  Cr.  (Ky.),  66  S.  W.  1020;  23  Ky.  L. 

App.),   62    S.    W.    574;    Bills    v.  Rep.   1979. 

State     (Tex.    Cr.    App.),    64    S.  »*  Winter  v.  State,  133  Ala.  176; 

32  So.  125. 
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about  the  whisky,  and  B  told  him  where  he  had  put  it,  to 
which  place  A  went  and  found  the  whisky.  The  court  in- 
structed the  jury  that  if  they  "believed  from  the  evidence, 
beyond  a  reasonable  doubt,  B's  conduct  was  a  subterfuge  to 
sell  his  own  whisky,  or  that  he  was  acting  as  agent  for  some 
one  else  who  owned  the  whisky  in  making  the  sale,  if  such 
sale  was  made  he  was  guilty."  The  instruction  was  held  cor- 
rect and  the  conviction  was  sustained.'"  A  and  B  were  charged 
with  illegally  selling  liquor.  C  testified  that  A  was  the  pro- 
prietor of  "a  saloon  on  the  ground  floor  of  a  hotel  which  was 
connected  with  a  storeroom.  From  the  saloon  a  dumb  waiter 
ran  to  .a  room  upon  an  upper  floor  of  the  hotel.  B  took  orders 
,for  drinks,  and  C  put  his  money  on  the  dumb  waiter,  and  it 
then  disappeared  and  returned  with  the  liquor  ordered.  It 
,was  held  that  both  A  and  B  were  rightfully  convicted  of  an 
illegal  sale.^"  In  one  case  the  evidence  showed  A  received  a 
written  order  from  B,  who  was  a  non-resident,  for  a  case  of 
beer.  A  money  order  accompanied  the  order.  On  the  same 
day  B  took  from  a  warehouse  a  case  of  beer,  and  this  he 
delivered  to  an  express  company  for  shipment  to  A.  This  was 
held  to  show  an  unlawful  sale  to  A,  though  no  evidence  of 
ownership  of  the  beer  was  offered.'^  Testimony  that  the  wit- 
ness, on  two  occasions,  obtained  whisky  from  defendant  in  a 
storeroom,  the  place  where  it  was  kept,  and  that  he  placed 
some  money  each  time  on- a  barrel  head,  tends  to  show  a  pay- 
ment for  the  liquor  and  .justifies  the  court  in  telling  the  jury 
that  if  there  was  such  an  understanding  the  transaction  was  a 
sale,  notwithstanding  the  witness  said' there  was  none."'  In 
South  Carolina  it  has  been  held  that  one  who  represents  a 
foreign  liquor  house  and  takes  an  order  in  that  State  for 
liquors,  receiving  the  money  therefor,  makes  a  sale,  it  not 
appearing  that  the  order  was  taken  subject  to  approval  of  the 

55  Winter  v.  State,  133  Ala.  State  v.  Russell  (Del.),  68  Atl. 
176;  32  So.  125.                              "  839;    Fisher   v.   State    (Fla.),    48 

56  State  V.  McCabe,  94  Mo.  App.  So.  422;  Harper  v.  State  (Ark.), 
122;   67  S.  W.  973.  121  S.  W.  738. 

57  State  V.  Johnson,  S6  Minn.  =8  Tatum  v.  iCommonwealth 
121;  90  N.  W.  161;  Stete  v.  (Ky.),  59  S.  W.  32;  22  Ky.  L. 
Story,  «7  Minn.  5;  91  N.  W.  26;  Eep.  927. 
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house.""  If  B  loan  or  furnish  A  money  to  get  whisky  out  of 
an  express  office,  and  the  whisky  be  turned  over  to  B  by  A  in 
discharge  of  the  debt,  the  transaction  is  a  sale  by  A  to  B."" 
A  was  both  the  postmaster  and  express  agent  at  a  certain  rail- 
road station  to  which  liquor  was  consigned  by  express  to  B 
without  any  charges  and  was  received  by  A.  B  having  been 
notified  of  the  shipment  applied  to  A  as  postmaster  for  a 
postal  money  order,  which  A  issued  to  him,  and  he  sent  it  to 
the  seller  of  the  liquor  and  then  called  at  the  express  office 
and  received  the  liquor  from  A  as  express  agent.  Upon  this 
state  of  facts  it  was  held  error  to  refuse  to  instruct  the  jury 
A  was  not  guilty  unless  the  issuing  of  the  money  order  was  a 
mere  device  adopted  by  him  and  the  seller  of  the  liquor  to 
enable  A  to  collect  the  purchase  money  without  giving  to  the 
transaction  the  appearance  of  collecting  it."^  B  testified  he 
had  agreed  to  take  a  quart  of  whisky  at  a  depot  sent  to  A,  the 
price  payable  on  delivery,  and  he  gave  A  one  dollar  to  p^iy  for 
it,  and  afterwards  concluding  not  to  take  the  whisky  he  de- 
livered it  to  C  who  paid  him  one  dollar  for  it.  It  was  held 
proper  to  say  to  the  jury  that  if  A  was  the  owner  of  the 
whisky  at  the  time  of  its  delivery  to  C,  and  A  made  a  sale 
to  C,  and  B  assisted  and  was  present  at  the  sale,  B  had  violated 
the  law."-  If  the  contract  of  sale  be  made  without  the  State, 
and  the  price  there  paid,  yet  the  liquor  be  delivered  in  such 
State,  the  sale  takes  place  at  the  point  of  delivery  and  not  at 
the  place  of  the  agreement  and  payment  of  the  money."* 

Sec.  714.    What  facts  show  a  sale,  continued. 

One  0  gave  A  a  dollar,  and  A  let  him  have  some  brandy  he 
had  bought  at  the  request  of  B.  A  had  paid  onfe  dollar  for 
the  brandy,  B  having  given  him  it  for  that  purpose.  A  then 
gave  B  the  dollar  0  had  given  him.  This  was  held  to  show 
a  sale  of  the  brandy  by  A  to  0."*    A  bought  of  B  a  certain 

69  State  V.  Small   (S.  C),  60  S.  ea  Hawkins  v.  State,  51  Tex.  Cr. 

E.  676.  App.  37;    100  S.  W.  956. 

00  Fields   v.  State,  52   Tex.   Cr.  63  Angelin  v.  State    (Miss.),  50 

App.  451;    107   S.  W.   857.  So.  492. 

61  England    v.    State,    82    Ark.  o*  Mitchell  v.  State,  141  Ala.  90; 

488;   102  S.  W.  373.  37  So.  407. 


1207  SALES   AND   GIFTS.  §  714 

number  of  bottles  of  beer,  and  paid  for  them  in  advance.  As 
evidence  of  his  purchase  B  gave  A  a  printed  ticket  represent- 
ing the  amount  of  the  beer  purchased.  On  presentation  of 
this  ticket  so  much  of  the  beer  as  he  desired  was  delivered  to 
A,  and  a  hole  was  punched  in  it  for  each  bottle  delivered.  It 
was  held  that  the  punching, of  the  hole  showed  a  completed 
sale."^  Liquor  was  shipped  to  A  and  was  lying  in  the  express 
office  C.  0.  D.  B  wanted  to  purchase  of  A  some  liquor,  and 
A  gave  him  an  order  for  the  liquor  in  the  express  office.  B 
went  to  the  express  office  and  obtained  the  liquor  by  paying 
the  express  company  the  charges  on  it.  ■  This  was  held  to  be  a 
sale.""  A  had  some  whisky  in  an  express  office  sent  him 
C.  0.  D.  B  let  him  have  a  dollar  to  assist  him  in  getting  it 
out,  and  A  let  him  have  a  part  of  the  whisky  for  his  pay. 
This  was  held  a  sale.°^  A  went  into  B's  place  of  business, 
obtained  some  liquor  and  left  its  price  where  B  could  and  did 
find  and  accept  it.  B's  conviction  was  sustained,  the  manner 
of  the  sale  being  a  mere  subterfuge  to  evade  the  law."'  Liquor 
was  consigned  to  B  cash  on  delivery.  B  had  received  money 
from  A  to  pay  for  the  liquor,  under  an  agreement  that  A  was 
to  receive  a  part  of  the  liquor  for  the  money  advanced,  and 
A  did  receive  a  part  of  the  liquor.  It  was  held  that  the  trans- 
action was  a  sale  by  B  to  A.'"    Ijiquor  was  shipped  C.  0.  D. 

65 Harper    v.    State,    85     Miss.  App.),  S6  S.  W.  334   (a  joint  as- 

338 ;  37  So.  956.  Bignment  to  A  and  B )  ;   Sliger  v. 

86  Cantwell  v.  State,  47  Tex.  Cr.  State,  48  Tex.   Cr.  App.   341 ;    88 

App.  521;   8S  S.  W.  18.  S.  W.  243. 

In  this  case  the  defendant  had  68  Fitze     v.     State      ( Tex.     Cr. 

given   directions   to   the   agent   of  App.),   85    S.    W.    1156;    Walker 

the   express    company    not   to    de-  v.   State,   122  Ga.   747;    50  S.   E. 

liver  liquor  on  his  written  orders,  994;    Price   v.    State    (Miss.),    38 

but   subsequently   gave   a   written  So.    41;    Cable   v.   State    (Miss.), 

order,   and  this   was    held   to   re-  38  So.  98;   State  v.  Nelson,  14  N. 

voke  his  former  directions  and  to  ly.  297;   103  N.  W.  609. 

estop  him  claiming  that  he      did  69  Beall     v.     State      ( Tex.     Cr. 

not    intend    the    person    receiving  App.),  86  S.  W.   334. 

the  written  order  should  get  the  But  it  is  said  that  if  A  merely 

liquor.  loaned  the  money  to  B  and  never 

67  Holman    v.    State     (Tex.    Cr.  received  the  liquor  in  return,  ex- 

App.),  89  S.  W:  977;  Hutchinson  cept  in  the  way  of  a  treat,  B  was 

V.   State    (Tex!  Cr.   App.),   90  S.  not  guilty. 
W.  178;  Beall  v.  State  (Tex.  Cr. 
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to  A,  and  B  gaive  him  money  to  pay  one-half  the  charges.  A 
paid  the  charges  on  the  whole  shipment,  receipted  for  the 
package,  and  each  party  took  away  one-half  of  the  liquor. 
This  was  held  a  sale  by  A  to  B.™  Without  his  knowledge 
liquor  was  shipped  C.  0.  D.  to  A.  On  being  informed  of  the 
arrival,  others  gave  him  money  to  pay  the  expressage,  which 
he  did,  aiid  turned  the  whisky  over  to  them.  This  was  held 
to  be  a  sale.^^  where  forwarding  agents  at  East  London 
received  a  consignment  of  liquor  for  a  Johannesburg  firm, 
arid,  acting  on  instruction  from  this  firm,  instead  of  forward- 
ing the  liquor,  handed  it  to  a  broker  at  Bast  London  with 
instructions  to  sell,  and  gave  cession  and  received  the  purchase 
money,  this  was  held  to  be  an  illegal  sale.'^  Appellants  were 
promoters  of  a  dance  at  which  they  sold  liquors  and  other 
refreshments  to  the  subscribers  in  consideration  of  the  sum  of 
eight  shillings  and  six  pence  paid  by  each  subscriber.  There 
was  a  loss  on  the  transaction  which  was  paid  by  the  promoters, 
but  if  there  had  been  a  profit  they  would  have  been  entitled 
to  it.  It  was  held  that  there  had  been  a  sale.'^  G  was  given 
money  beforehand  to  buy  a  certain  quantity  of  liquor  for 
others  and  was  allowed  to  keep  the  diiference  between  the 
purchase  price  and  the  money  given  him,  besides  receiving 
a  certain  sum  per  bottle  for  carriage.  It  was  held  that  he  had 
sold  liquors  and  was  guilty  of  selling  without  a  license.'*  A 
closed  his  saloon  in  C  when  local  option  was  adopted  and 
went  into  the  saloon  business  in  P,  in  the  same  county.  He 
met  B  in  C  and  B  gave  him  a  dollar  and  asked  him  to  send 
him  some  whisky.  A  accepted  the  dollar,  and  shortly  there- 
after B  received  in  C  some  liquor  by  shipment  from  P.  A 
and  a  witness  testified  that  on  A  reaching  P  he  gave  the 
money  to  D,  another  saloonkeeper,  in  whose  business  he  had  no 
interest,  and  that  D  shipped  the  liquor  to  B.  It  was  held  that 
A  was  not  entitled,  on  the  charges  of  having  sold  the  liquor,  to 

'0  Hillard  v.  State,  48  Tex.  Cr.  ''^  Queen  v.  Atwell,  9  East.  Dist. 

App.  314;   87  S.  W.  821.  Ct.  Rep.  174. 

71  Dunn   V.    State,   48   Tex.    Cr.  '^  Rex.  v.  Walker,  21  Juta  195. 

App.  107;  86  S.  W.  326.  74  Queen   v.    Goldman,    16    Juta 

lis. 
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an  instruction  that  if  the  jury  believed  their  evidence  they 
should  acquit  him."  A  met  B  and  asked  him  if  he  could 
get  her  some  whisky,  and  he  said  he  would  try  but  did  not 
know.  She  then  gave  him  the  customary  price  of  a  pint  of 
liquor,  and  he  went  up  the  street  and  returned  in  ten  minutes, 
and  gave  her  a  pint  of  whisky.  It  was  held  that  this  showed 
a  sale  by  him  to  her.'"  A  went  to  B  's  livery  stable  and  asked 
him  "if  he  had  anything"  and  B  said  he  "might  look  around," 
and  then  A  went  into  the  stable,  found  a  pint  of  liquor,  took 
it  and  laid  down  some  money  in  its  place.  The  next  day  A 
again  went  to  the  stable  and  asked  B  for  whisky,  and  B 
nodded  his  head  toward  a  buggy  where  A  found  a  pint  of 
liquor,  took  it  and  gave  B  a  dollar  and  received  back  from 
him  fifty  cents.  It  was  held  that  the  evidence  was  sufficient 
to  sustain  a  conviction.''  Proof  that  before  B  applied  to  C  to 
get  him  whisky  C  bought  whisky  from  A,  and  then  let  B  have 
it  in  consideration  of  money  paid  him,  is  evidence  of  a  sale." 
A  expressed  a  desire  for  some  whisky.  B  said  he  had  ordered 
whisky  and  said  what  it  was  worth  and  A  then  gave  him  the 
price.  In  half  an  hour  A  found  a  quart  of  whisky  lying  on 
his  table,  it  having  been  placed  there  in  his  absence.  Proof 
of  these  facts-  were  held  to  show  a  sale  by  B  to  A."  On  proof 
that  one  received  money  and  delivered  intoxicating  liquor  in 
exchange  for  it,  the  one- so  receiving  the  money  may  be  treated 
as  the  seller,  no  other  person  being  shown  to  have  filled  that 
capacity.'"  Liquor  was  sent  by  express  in  packages  to  A  pay- 
able C.  0.  D.  He  did  not  know  the  liquor  had  been  sent  and 
on  being  informed  of  its  arrival  he  refused  to  take  it  out." 
Afterwards  he  was  asked  to  sell  some  liquor  but  said  he  had 
none.  However,  he  gave  an  order  to  the  person  desiring  to 
purchase,  for  the  liquor  at  the  express  office.     The  person  to 

75  Brown    v.    State     (Tex.    Cr.  State,  46   Tex.  Cr.  App.   110;    79 

App.),  76  S.  W.  475.  S.  W.  547. 

78  Johnson   v.    State    (Tex.    Cr.  79  James  v.   State,   45   Tex.   Cr. 

App.),  77  S.  W.  225.  App.  592;  78  S.  W.  951. 

7' Hargrove  v.  State    (Tex.  Cr.  so  Keese    v.    Newman,    120    Ga. 

App.),  76  S.  W.  926.  198;  47  S.  E.  660. 

78  Taylor    v.    State      (Tex.     Cr. 
App.),   77  S.   W.  221;    Arnold  v. 
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whom  the  order  was  given  went  to  the  express  office,  paid  the 
charges  and  obtained  the  liquor.  It  was  held  that  A  had 
unlawfully  sold  the  liquor.*'  A  gave  B  a  dollar  to  buy  some- 
thing to  drink.  B  said  he  would  try  to  get  it.  He  went  away 
and  shortly  afterward  returned,  saying  to  A  that  he  could 
"find  it  by  some  barrels  by  the  bath  room."  A  went  to  the 
place  indicated  and  found  two  small  bottles  of  alcohol.  This 
was  held  sufficient  to  convict  B  of  an  illegal  sale.'"  A  minor 
gave  accused  an  order  on  a  firm  without  the  State  directing 
the  firm  to  deliver  a  ease  of  beer  to  the  defendant  as  the 
signer's  agent.'  The  order  was  on  a  printed  form  kept  by  the 
defendant.  "When  the  case  arrived  the  defendant  put  the  beer 
on  ice,  and  the  signer  on  procuring  a  bottle  paid  for  it.  It 
was  held  that  the  defendant  illegally  sold  the  bottle  of  liquor 
so  delivered  to  the  minor.*^ 

Sec.  715.    What  evidence  shows  a  sale. 

A  witness  testified  that  he  parted  with  a  certain  named 
amount  of  money  to  buy  whisky,  that  the  defendant  or  another 
got  the  money,  that  defendant  was  behind  a  saloon  bar  super- 
intending the  business ;  it  was  held  there  was  sufficient  evidence 
to  convict  him,  although  he  denied  he  got  the  money.'*  The 
testimony  of  a  single  witness  that  he  bought  the  liquor,  paid 
for  it,  and  that  it  was  intoxicating,  is  sufficient  to  sustain  a 
conviction.*"  There  need  be  no  positive  testimony  of  an  agree- 
ment for  a  sale,  for  the  sale  may  be  established  by  facts  show- 
ing an  implied  sale,  and  proof  of  an  implied  sale  is  as  effective 

81  Ashley  v.  State,  46  Tex.  Cr.  S5  Mitchell  v.  State  (Tex.  Cr. 
App.  471;  80  S.  W.  1015.  App.),    40    S.    W.    284;    Brigham 

82  Sebastian  v.  State,  44  Tex.  v.  State  (Tex.  Cr.  App.),  39  S.  W. 
Cr.  App.  508 ;  72  S.  W.  849.  572 ;    Brown    v.    State     ( Tex.    Cr. 

S3  State  V.  Field    (Mo.),   119  S.  App.),   39  S.   W.   578;    Jordan  v. 

W.  499.  State     (Tex.     Cr.    App.),     38    S. 

siHartgraves  v.  State   (Tex.Cr.  W.     78-2;     Williamson     v.     State 

App.),    39    S.    W.    661;    State    v.  (Tex.  Cr.   App.),   43   S.   W.   983; 

Shelton,    16   Wash.   590;    48   Pac.  Hodge  v.   State    (Tex.  Cr.   App.), 

258;    Willis  v.  State,  37  Tex.  Cr.  43    S.    W.    994;    Taylor    v.    State 

App.    82;    38    S.   W.    776;    Rober-  (Tex.   Cr.   App.),   75   S.   W.   536; 

son    V.    State     (Tex.    Cr.    App.),  State  v.  Wheeler,  87  Mo.  App.  580 

91  S.  W.  578.  (two  witnesses). 
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as  proof  of  any  other  sale.'"  The  fact  that  the  seller  cannot 
identify  the  purchaser  out  of  a  dozen  or  so  of  men  who  were 
drinking  does  hot  render  the  evidence  insufficient  to  sustain  a 
conviction.*'  In  New  Zealand  it  has  been  held  that  if  the 
proof  show  liquor  was  passed  over  the  bar  the  magistrate  may 
find  there  was  a  sale,  although  both  persons  testify  it  was  a 
gift,  if  he  disbelieves  the  story  of  a  gift.''  If  the  accused  be 
positively  identified  as  the  one  who  made  the  sale  he  may  be 
convicted,  although  he  testifies  he  had  nothing  to  do  with  the 
sale  and  was  not  present.'® 

Sec.  716.    What  facts  do  not  show  a  sale. 

Proof  of  an  agreement  to  sell  is  not  proof  of  a  sale,  even 
though  the  quantity  and  price  be  agreed  upon.""  Where  the 
evidence  showed  the  liquor  was  purchased  when  dark,  that  it 
looked  like  whisky,  that  the  seller's  voice  sounded  like  the 
defendant's,  but  the  witness  was  not  certain  of  it,  and  the 
witness  identified  a  bottle  three-fourths  full  of  liquid  as  the 
bottle,  but  the  bottle  was  not  put  in  evidence,  a  conviction  was 
set  aside.'^  Mere  proof  of  drinking  beer  in  the  defendant's 
saloon,  though  the  evidence  show  the  drinker  carried  no  beer 
into  the  saloon,  and  there  was  no  other  person  except  the  bar- 
tender in  the  saloon,  will  not  support  a  charge  of  a  sale."- 
Where  a  statute  defined  a  "blind  tiger"  to  be  a  place  in  which 
liquors  are  sold  by  a  device  whereby  the  seller  is  concealed 
from  the  buyer,  it  was  held  that  where  the  evidence  showed  a 

s«  Roach   V.   State,    47   Tex.  Cr.  State    (Tex.  Cr.  App.),   75  S.   W. 

App.   500;    €4   S.   W.   680;    Hays  536. 

V.  State,   47   Tex.   Cr.   App.    150;  siCarnes  v.   State,  53  Tex.  Cr. 

83  S.  W.  201;   Kelly  v.  Common-  App.  509;  HI  S.  W.  402;  Schmidt 

wealth    (Ky.),    83    S.   W.   99;    2§  v.  State,   53   Tex.   Cr.   App.   465; 

Ky.   L.   Rep.    1038;    State  v.  Mc-  110  S.  W.  897. 

Cabe,  94  Mo.  App.  122;  67  S.  W.  so  Fleming   v.    State,     106     Ga. 

973;  State  v.  Clow,  131  Mo.  App.  359;    32  S.  E.   338. 

548;    110  S.  W.  632.  m  McDonald  v.  State    (Tex.  Cr. 

87  State  V.   Durein,   70  Kan.   1 ;  App  ) ,  49  S.  W.  589. 

78  Pac.  152;  70  Kan.  13;  80  Pac.  S2  state,  v.  Bach  Liquor  Co.,  67 

987.  •  Ark.  163;  55  S.  W.  8a4. 

88  Schultheis  v.  Wilaon,  13  X.  Z. 
L.    K.    295.      See    also    Taylor   v. 
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customer  deposited  money  in  a  side  room,  winked  at  a  man 
there,  withdrew  and  shortly  returned  finding  a  bottle  of  whisky 
in  place  of  the  money,  he  could  not  be  convicted  under 
the  statute."^  One  who  assists  in  the  procurement  of  money 
from  certain  persons  in  order  to  pay  the  charges  on  whisky 
shipped  to  another  person  C.  0.  D.,  and  who  also  aids  one  of 
such  persons  to  ^t  his  share  of  the  whisky,  is  not  a  seller  of 
the  whisky."*  Whisky  was  sent  to  A  through  the  express 
office,  and  on  being  told  by  B  it  was  there,  A  told  him  he 
could  have  it  if  he  could  get  it.  B  wrote  an  order  for  it, 
signed  A's  name  to  it,  and  sold  the  order  to  C,  who  got  the 
whisky.  This  was  held  not  to  be  a  sale  by  A  to  B.*°  A  pur- 
chased the  receipts  of  a  bar  for  the  day  at  a  certain  sum,  and 
at  the  close  of  the  day  the  receipts  were  paid  over  to  him.  It 
was  held  that  he  was  not  guilty  of  selling  without  a  license.** 
The  defendant  went  t-o  a  reunion  of  soldiers,  having  whisky  in 
his  wagon.  The  prosecuting  witness,  in  the  absence  of  the 
defendant  and  without  any  evidence  to  show  he  knew  what 
the  prosecuting  witness  did,  went  to  the  wagon,  took  out  two 
bottles  and  threw  two  dollars  under  the  wagon.  It  was  not 
shown  that  the  defendant  ever  got  the  money.  It  was  held 
that  the  evidence  did  not  justify  a  conviction.*'^  B  went  into 
A's  store,  telephoned  0  at  his  saloon  and  asked  C  to  send  him 
a  quart  of  whisky,  saying  he  was  at  A's  store.  C  told  him  to 
leave  the  money  for  the  whisky  with  A.  The  whisky  was  left 
at  the  store  and  B  got  it  and  left  the  money  for  it  with  A, 
asking  him  to  give  it  to  C,  which  he  did.  It  was  held  that 
A  had  not  sold  the  liquor  to  B.°'  A,  at  B's  request,  made  out 
an  order  for  one  dozen  bottles  of  beer.  The  order  was  sent  to 
another  city  and  the  beer  sent  C.  0.  D.  to  B,  who  paid  the 
charges  and"  placed  the  beer  in  A's  cold  storage  warehouse, 
paying  him  one  dollar  for  the  storage.  When  B  wanted  beer 
he  went  to  the  warehouse  and  got  it.     It  was  held  that  the 

93  Smith  V.  State,   42   Tex.   Cr.  oe  Regina   v.  Westlake,   21   Ont. 

App.  414;  57  S.  W.  815.  Rep.  619. 

9*  Hilterbrand  v.  State,  49  Tex.  97  Lane    v.    State,    49    Tex.    Cr. 

Cr.   App.   342;   91  B.   W.   587.  App.  333;   92   S.  W.  839. 

95  Boyd   V.    State,   49    Tex.    Cr.  os  Mitchell    v.    State,    148    Ala. 

App.  399;  92  S.  W.  845.  678;  41  So.  951. 
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transaction  was  neither  a  sale  nor  a  gift  by  A  to  B.°°  A  testi- 
fied he  bought  liquor  of  P,  in  a  house  run  by  him  and  H,  in 
which  was  a  billiard  table,  tobacco,  cigars,  etc.,  but  he  could 
not  recollect  if  H  was  present.  It  was  shown  that  the  occupa- 
tion tax  register  was  issued  to  H  for  a  confectionery  establish- 
ment. On  this  evidence  it  was  held  that  H  was  not  guilty, 
no  partnership  being  shown,  though  P  was.^  A  sick  man  gave 
money  to  the  defendant  who  went  away  and  returned  with 
whisky.  The  defendant  testified  that  he  went  to  a  restaurant 
and  bought  the  whisky,  and  the  restaurant  keepers  refused  to 
testify  whether  they  sold  the  whisky.  Witnesses  testified  as 
to  the  defendant's  good  character,  and  his  partner  testified 
they  kept  no  liquor  in  store.  It  was  held  that  the  evidence 
did  not  show  a  sale.^  Unless  the  evidence  connect  the  defend- 
ant with  the  sale,  he  cannot  be  convicted,  and  proof  that  he 
shipped  liquor  to  another  State  is  not  proof  of  a  sale  in  the 
State  from  which  he  shipped  it.*  A  went  into  B's  store  and 
took  a  bottle  of  whisky  without  B  *s  knowledge.  When  A  in- 
formed B  of  it  he  told  him  to  charge  the  cost  of  the  liquor 
to  his  account,  which  B  did  not  do.  B  told  A  if  he  did  it 
again  he  would  prosecute  him.  It  was  held  that  B  was  not 
guilty.* 

Sec.  717.    What  facts  do  not  show  a  sale,  continued. 

•If  there  be  an  agreement  to  sell  and  the  money  be  paid  but 
returned  and  the  liquor  be  not  delivered,  there  is  no  sale.'  On 
request  of  A,  B  ordered  some  whisky  for  him.  B  was  a  drug- 
gist. Before  A  called  for  it  B  sold  most  of  it  to  his  customers, 
and  when  A  did  call,  B  gave  him,  free  of  charge,  what  was 
left  and  returned  his  money.  It  was  held  that  there  was  no 
sale  to  A."    Where  the  evidence  showed  A  gave  B  a  dollar  and 

»» Potts     V.     State     (Tex.     Cr.  a  Henry  v.  State,  64  Ark.  662; 

App.),   96   S.   W.    1084.  43  S.  W.  4«9. 

1  Jordan  v.  State,  37  Tex.  Cr.  *  Moss  v.  State  (Tex.  Cr.  App.), 
App.  222;  38  S.  W.  782;   Shea  v.  44  S.  W.  833. 

Muncie,    148    Ind.    14;  46   N.    E.  b  White    v.   State,    47    Tex.   Cr. 

-138.  App.  531;    85   8.   W.  9. 

2  Johnson  v.  State  ( Tex.  Cr.  « Blasingame  v.  State,  47  Tex. 
App.),  44  S.  W.  834.                             Cr.  App.  582;   85  S.  W.  275. 
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afterwards  took  a  bottle  of  whisky  from  a  box,  there  being 
nothing  to  connect  A  with  the  box,  it  was  held  that  no  sale 
was  shown/  A  gave  B  eighty  cents  and  told  him  to  bring 
him  a  quart  of  whisky.  B  took  the  money.  Afterwards  A 
found  a  bottle  of  whisky  on  a  work  bench  in  his  shop.  B  was 
working  for  A,  and  the  eighty  cents  was  afterwards  allowed 
as  a  credit  on  wo^lt  done  by  him.  Before  A  found  the  liquor 
he  had  given  other  persons'  money  accompanied  with  like 
requests,  so  that  it  was  uncertain  who  put  the  whisky  on  the 
bench.  It  was  held  that  B  could  not  be  convicted  on  the 
evidence,  he  not  being  connected  with  the  bottle  found  on  the 
bench."  Liquor  was  shipped  by  express  to  a  consignee  with- 
out his  knowledge  or  order.  The  express  agent  at  its  destina- 
tion, in  ignorance  of  that  fact,  delivered  it  to  the  consignee. 
It  was  held  that  the  agent  had  not  made  a  sale  of  the  liquor, 
the  consignor  remaining  the  owner  of  the  liquor  until  it  had 
been  accepted  by  the  consignee."  B  shipped  goods  C.  0.  D.  to 
A.  The-  §ale  was  held  to  be  made  at  the  place  of  shipment 
and  B  was  not  guilty,  being  outside  the  prohibited  territory, 
though  a  statute  made  the  sale  an  offense  at  the  point  of 
destination.'"  The  defendant  kept  an  oyster  saloon  and  a 
customer  went  to  it  and  ordered  oysters.  Afterwards  he 
ordered  a  bottle  of  beer,  and  the  waiter  told  him  the  price  was 
one  shilling  and  six  pence,  and  asked  for  the  money,  and  the 
defendant  gave  it  to  him.  The  waiter  handed  the  two  coins 
to  the  defendant  at  the  counter  and  he  put  the  six  pence  in 
the  cash  register  and  handed  the  shilling  to  a  boy  who  went, 
out  and  bought  the  bottle  of  beer  at  another  place  and 
brought  it  back  and  gave  it  to  the  waiter  who  opened  it  and 
gave  it  to  the  customer,  who  knew  the  defendant  intended 
to  retain  the  six  pence  for  himself  and  that  only  one  shilling 

I  Williams  V.  State,  48  Tex.  Cr.  "Otto      v.     State     (Tex.     Cr. 

App.  75;   85  S.  W.  1144.  App.),  «7   S.   W.   698;    Sedgwisk 

sBlttix    V.    State,    48    Tex.    Cr.  v.   State,   47   Tex.  Cr.   App.  627; 

App.  232;   87  S.  W.  348.  85   S.  W.  813;    Taggart   v.   State 

»Ellington   v.    State     (Tex.   Cr.  (Tex.  Cr.  App.),  85  S.  W.   1155; 

App.),    86   'S.    W.    330:    Webb   v.  Hiekcox  v.' State   (Tex.  Cr.  App.).- 

State   (Tex.  Cr.  App.),  86  S.  W.  86  S.  W.  119«;   Angelin  v.  State 

331.  (Miss.),  50  So.  4«2. 
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would  be  used  to  purchase  the  beer  at  the  place  of  purchase, 
as  he  had  seen  it  done  on  other  occasions.  It  was  held  that 
the  defendant  had  not  sold  liquors  to  the  custoiner."  A  re- 
quested B,  a  store  keeper  and  carrier  at  X,  to  get  him  two 
gallons  of  whisky.  B  sent  a  written  order  for  the  whisky, 
signed  by  himself  (but  stating  the  whisky  to  be  for  A) ,  to  C, 
a  licensed  dealer  at  Y.  C  sent  the  whisky  by  B's  pack  horse 
to  X,  addressed  to  A  with  an  invoice  made  out  in  A's  name. 
A,  on  being  shown  the  invoice,  paid  B  the  price  charged  by 
C  and  three  shillings  for  packing,  and  received  the  whisky 
from  B.  B  sent  the  invoice  with  the  identical  moneys 
received  from  A  for  the  price  of  the  whisky  to  C.  C's 
books  showed  that  the  whisky  had  been  entered  against  A  and 
that  he  had  paid  for  it.  It  was  held  there  was  no  sale  by  B 
without  a  license,  no  sale  by  C  at  X,  away  from  his  licensed 
premises,  but  a  sale  by  C  to  A  at  Y,  and  that  B  was  the  agent 
of  A  and  not  of  C."  R  obtained  a  bottle  of  brandy  for  two 
natives.  They  gave  him  two  shillings  and  he  paid  one  shilling 
six  pence  for  the  brandy,  and  was  told  by  them  to  keep  the 
six  pence  for  his  trouble.  It  was  held  that  he  did  not  sell 
the  brandy  to  the  natives."  B  and  others  made  up  a  fund 
which  C  received,  and  with  which  he  purchased  a  keg  of  beer 
from  a  brewing  company.  The  persons  making  up  the  fund 
and  C  drank  the  beer.  C  aided  in  making  up  the  fund  but 
did  not  himself  contribute  to  it.  There  was  no  evidence  to 
show  that  C  was  the  agent  of  the  brewing  company,  nor  any 
to  show  he  had  any  interest  in  the  beer.  It  was  held  that  C 
had  not  sold  the  beer  to  the  persons  making  up  the  fund  for 
its  purchase.'*  If  several  persons  buy  beer  and  divide  it 
among  themselves  according  to  the  amount  of  their  con- 
tributions, there  is  no  sale  by  them.''    On  receipt  of  money  a 

11  Graves  V.  Panam  [1905],  Vict.  i* Creasy      v.      Commonwealth 

L.  E.  297;   26  Austr.  L.  T.  232;  (Ky.),   76  S.  W.  509;   25  Ky.  L. 

11  Austr.  L.  R.  180.  Rep.  893.     See  also  Hugg  v.  Peo- 

isBatley  v.  Cullen,  6  N.  Z.  L.  pie,  15  111.  App.  288. 

K.  755.  1"  Miller       v.       Commonwealth 

13  Rex.  V.  Barlow,  18  Juta  478;  (Ky.),  76  S.  W.  515;    25  Ky.  L. 

Contra,    Queen    v.     Goldman,     16  Rep.  848. 
Juta  118. 
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defendant  forwarded  it  to  a  liquor  dealer  outside  the  county 
with  orders  for  liquor.  The  liquor  was  shipped  to  third  persons 
and  defendant  kept  it  for  them  in  his  refrigerator  if  they 
desired  him  to  do  so.  He  issued  checks  which  entitled  the 
owner  to  a  bottle  on  presentation.  It  was  held  that  the  de- 
fendant was  not  guilty  of  a  sale.^° 

Sec.  718.    What  facts  do  not  show  a  sale,  continued. 

A  defendant  neither  owned  nor  had  possession  of  liquor.  At 
the  request  of  B  he  got  it  and  gave  it  to  him,  it  being  at  the 
time  in  the  possession  and  the  property  of  C.  He  took  it  with- 
out authority  from  C.  It  was  held  that  there  was  neither  a  sale, 
gift,  or  other  disposal  of  the  liquor."  A  gave  B  some  money 
and  requested  him  to  get  some  whisky  for  him,  and  he 
promised  to  give  B  a  drink  of  it.  B  went  away  and  soon 
returned  and  said  he  had  paid  for  some  whisky,  though  he 
did  not  have  it  with  him,  but  he  again  went  away  and  soon 
returned  with  it.  This  was  held  not  to  show  a  sale  by  B.^' 
On  a  charge  of  sale  there  can  be  no  conviction  unless  there 
was  payment  made  for  it,  or  an  understanding  to  pay  for  it, 
and  calling  for  the  liquor  by  an  oflRcer  seeking  evidence  upon 
which  to  convict  the  defendant  and  then  seizing  and  carrying 
it  away  is  not  a  sale.^°  Where  the  defendant  admitted  he 
took  an  order  from  B  on  A  in  payment  for  the  liquor,  saying 
he  did  so  in  order  to  get  rid  of  him,  and  that  he  had  not 
and  did  not  intend  to  present  the  order  for  pajrment,  it  was 
held  proper  to  say  to  the  jury  that  if  this  be  true  he  was  not 
guilty.^"  A  testified  that  he  and  B  lived  together  and  occa- 
sionally they  sent  together  out  of  the  State  for  liquor.  He 
would  put  in  a  dollar  for  a  couple  of  quarts,  and  it  would 
come  with  B's  liquor  and  in  B's  name  most  of  the  time, 

leKlrby  v.  State,   46   Tex.  Cr.      App.   491;    108   S.  W.  676.     The 

App.  584;  80  S.  W.  1007.  transaction   showed   that   the  offi- 

17  Maxwell    v.    State.    140    Ala.      cer  never  intended  to  pay  for  the 

131;  37  So.  266.  liquor. 

isBurrell    v.    State     (Tex.  Cr.          20  Kilgore  v.  State,  52  Tex.  Cr. 

App.),  65  S.  W.  914.  App.  447;   108  S.  W.  6i62. 

i»Dooley  v.  State,  52  Tex.  Cr. 
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though  not  always.  A  put  in  his  money  before  the  order  was 
sent.  On  the  occasion  in  question  B  told  A  he  was  going  to 
have  some  liquor  come  and  asked  him  if  he  wanted  to  send 
with  him,  but  A  told  B  he  did  but  he  had  no  money.  The 
cost  of  A's  amount  was  fifty  cents.  When  the  liquor  came  B 
set  out  a  bottle  and  said  to  A,  "That  is  what  you  sent  for." 
At  the  time  of  the  trial  A  had  never  paid  B  the  fifty  cents. 
On  this  evidence  it  was  held  error  to  hold  these  facts  showed  a 
sale  rather  than  a  purchase  by  A  for  himself.^^  If  whisky 
be  taken  from  the  owner  without  his  consent  there  can  be  no 
conviction  of  him  for  an  illegal  sale.^^  B  asked  A  to  get  him 
some  whisky  and  A  said  he  had  none  but  would  try.  to  get 
him  some,  and  then  B  gave  him  some  money  and  asked  him 
to  buy  the  whisky.  In  an  hour  A  met  B,  said  he  had  bought 
the  whisky  and  gave  it  to  him.  It  was  held  that  no  sale  was 
shown.^^  If  the  evidence  shows  no  payment  or  charge  was 
ever  made  for  the  liquor  there  can  be  no  conviction  of  a  sale.^* 
The  fact  that  liquor,  with  the  defendant's  consent,  was  sold 
on  his  premises,  even  in  his  presence,  will  not  make  a  sale 
by  him,  and  if  the  evidence  shows  no  more  he  cannot  be  con- 
victed because  it  is  not  shown  that  the  liquor  sold  was  his ;  ^^ 
nor  is  it  an  offense  to  take  a  person  desiring  to  purchase  liquor 
to  a  place  where  it  is  being  illegally  sold  and  thereby  a  sale  is 
made  by  a  third  person.-'  A  had  liquor  at  a  railroad  station. 
He  needed  a  dollar  to  procure  it,  and  obtained  that  amount 
from  B  who  owed  him  an  account.  A  then  procured  the  liquor 
and  gave.B  a  part  of  it.  It  was  held  that  there  had  been  no 
sale  to  B.^'  A  received  from  B  an  order  for  liquor  to  be 
forwarded  to  C.  At  A's  request  C  agreed  to  send  the  liquor. 
Some  time  after  the  liquor  should  have  been  received  in  the 
usual  course  of  transportation,  D  told  A  that  B's  liquor  had 

21  State  V.  Smith,  81  Vt.  291;  25  Blankenship  v.  State,  112  Ga. 
6«  Atl.  762.  402;  37  S.  E.  732. 

22  Howell  V.  State,  53  Tex.  Cr.  28  Black  v.   State,   112  Ga.  29; 
App.  539;   110  S.  W.  914.             .  37  S.  E.  108. 

23  Crawford  v.  State    (Tex.  Cr.  2?  Button    v.    State     (Tex.    Cr. 
App.),  68  S.  W.  1006.  App.),  100  S.  W.  148. 

24  Alexander  v.  State   (Tex.  Cr.  • 
App.),  «0  S.  W.  7«3. 
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come.  A,  relying  upon  the  statement,  delivered  liquor  to  B, 
believing  it  to  be  the  liquor  ordered.  It  was  held  that  A  was 
not  guilty.^*  Whisky  was  sent  to  B  payable  on  delivery.  B, 
before  he  received  it,  agreed  with  A  that  if  he  would  pay  part 
of  the  purchase  price  he  should  have  a  part  of  the  whisky, 
and  in  pursuance  of  the  agreement  received  some  money, 
which  he  took  an^  with  his  own  paid  for  the  whisky  and  took 
it  out  of  the  express  office.  B  and  A  divided  the  bottles  of 
whisky  between  them  in  each  other's  presence  in  the  express 
office.  It  was  held  that  B  had  made  no  sale  in  violation  of 
the  license  law.-"  So  an  express  company  assent  making  a 
delivery  of  the  liquors,  collecting  the  price  of  them  and  re- 
mitting the  money  to  the  seller,  does  not  make  a  sale ;  ^"  nor 
does  the  express  company.^^ 

Sec.  719.    Aiding  and  abetting  a  sale. 

Under  a  statute  making  an  aider,  abettor,  counselor  or  pro- 
curer in  the  violation  of  the  liquor  law  liable,  one  who  pur- 
chases liquor  of  a  saloon  keeper  when  the  sale  is  an  unlawful 
sale — as  a  sale  without  a  license — cannot  be  held  to  have 
violated  the  statute.^^  Where  a  tenant  licensee  absconded  and 
the  owner  of  the  premises  put  in  a  new  tenant,  whom  he 
supplied  with  liquors  for  sale,  and  the  new  tenant  had  no 
license  to  sell,  it  was  held  that  the  owner  aided  and  abetted 
in  the  illegal  sales."'    As  a  rule,  it  may  be  stated  that  all  who 

2SByrd    v.    State,    51    Tex.    Or.  471;   Ex  parte  Armstrong,  30  N. 

_ipp.  539 ;    103  S.  W.  863.  B.  423 ;  Ece  parte  Barker,  30  N.  B. 

28  State  V.  Johnson,  62  W.  Va.  406;    Fox   v.    State,    53    Tex.    Cr. 

154;    57  S;  E.   371;    11   L.   R.  A.  App.   150;    109   S.   W.  370;    Mar- 

(N.   S.),  872.  mer   v.    State,    47    Tex.    Cr.    App. 

so  State  V.  Carina,  64  Kan.  782;  424;   84  S.  W.  830;  State  v.  Ba- 

68  Pac.  621;   Queen  v.  Cahill,  35  den,  37  Minn.  212;  34  N.  W.  24; 

I'J.  B.  240;  «  Can.  Cr.   Gas.  204;  People    v.    Smith,    2«    Hun    626; 

State  V.  Kenney,  62  W.  Va.  284;  1    N.   Y.    Cr.    Rep.   72;    Gears   v. 

57  S.  E.  823.  State,   35   Tex.  Cr.   Rep.   442;    34 

.  31  Adams   Express    Co.   v.   Com-  S.  W.  124 ;  Contra,  Bonds  v.  State, 

monwealth   (Ky.),103  S.' W.  721;  130  Ala.  117;  30  So.  427. 
31  Ky.  L.  Rep.  812.  33  Owen   v.   Langford,   55   J.   P. 

32  Regina  v.  Heath,  13  Ont.  Rep.  484. 
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counsel  or  procure  a  sale  to  be  made  unlawfully  may  be 
treated  as  principals  in  the  unlawful  sale  and  indicted  as 
such."'  But  where  a  master  gave  money  to  his  slave  so  he 
could  buy  liquors  with  it  in  order  to  entrap  a  person  he 
suspected  of  selling  liquors  to  slaves  unlawfully,  it  was  held 
that  he  was  not  an  accomplice  of  the  seller.'"'  Where  a  statute 
provided  that  it  should  be  a  violation  of  the  local  option 
law  in  the  purchaser  to  buy  whisky,  one  purchasing  as  a 
detective  for  the  purpose  of  securing  evidence  of  such  viola-, 
tion  does  not  become  an  accomplice  of  the  seller.'*  In  order 
to  charge  one  as  an  accomplice  who  is  not  present  when  the 
illegal  act  is  done,  he  must  have  been  doing  something  in 
furtherance  of  the  act  in  order  to  charge  him  as  an  accom- 
plice.'' But  it  has  been  held  that  if  two  or  more  persons  act 
in  concert  to  induce  a  sale  in  violation  of  the  Sunday  lg,w — as 
by  persuasion  or  artifice — ^they  are  guilty  of  a  conspiracy  to 
violate  the  law.'*  One  who  goes  into  a  saloon  with  a  minor 
and  purchases  liquor  for  him  with  the  minor's  money  is 
guilty  of  aiding  the  saloon  keeper  in  making  an  unlawful 
sale;'"  and  though  one  only  makes  change  for  the  purchaser 
or  seller,  in  order  that  the  sale  may  be  actually  accomplished, 
but  counseling  the  sale  to  be  made,  he  is  likewise  guilty.*" 
A  sale  without  a  license  is  a  misdemeanor,  and  all  participating 
therein  may  be  treated  as  principals  and  held  liable.*^  But  if 
a  sale  be  made  by  another,  though  made  in  the  defendant's 

34  state  V.  Shenkle,  36  Kan.  43 ;  as  Commonwealth     v.     Leeds,     9 
12  Pac.  309;  Topper  v.  State,  118       Phila.   369. 

Ind.  110;   20  X.  t,.  699;   Summer  There  may  be  an  unlawful  con- 

V.  State,  4  Ind.  App.   403;   30  N.  spiraey  in  order  to  wring  money 

E.  1103;   Miller  v.  State,  55  Ark.  from   a  saloon  keeper  by  fear  of 

188;    17  S.  W.  719.  prosecution,   even   though   his   act 

35  Harrington  v.  State,  36  Ala.  be  legal.     People  v.  Saunders,  25 
236.  Mich.  119. 

3eMarmer  v.  State,  47  Tex.  Cr.  39  Foster  v.  State,  45  Ark.  361; 

App.   App.   424;    84    S.    W.    830;  Gagle  v.  State,  87  Ala.  38,  93;  6 

Fox   V.    State,   53    Tex.   Cr.    App.  So.  300. 

150;    109  S.  W.  370.  «  Johnson  v.  People,  83  111.  431. 

37  Eddens  v.  State,  47  Tex.  Cr.  "  Commonwealth  v.  Willard,  22 

App.  327;  84  S.W.  828.  Pick.      476;      Commonwealth      v.- 

Drew,  3  Cush.  270. 
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presence  and  at  his  request,  he  is  not  guilty  of  a  sale  without 
a  license  unless  he  owned  the  liquor  sold.*^  So  where  an  adult 
goes  with  a  minor  into  a  saloon,  calls  for  liquor  for  them  both, 
and  pays  for  it,  he  is  guilty  of  aiding  in  an  illegal  sale,*^  the 
transaction  not  being  a  gift  by  the  seller  to  the  minor.**  So 
where  a  general  statute  provided  that  anyone  who  should  abet, 
procure,  commanjj  or  counsel  others  to  commit  a  crime  or  mis- 
demeanor should  be  deemed  an  accomplice  and  be  punished  as 
a  principal,  it  was  held  that  a  person  in  possession  of  liquor 
may  be  guilty  of  an  illegal  sale  in  a  local  option  district  if 
he  aids  and  assists  in  the  transaction,  though  he  be  not  the 
owner  of  the  liquor.*'^  While  the  handinsr  over  of  liquors  by 
the  manager  of  a  club  to  the  general  body  of  its  members  is 
not  a  sale,**  yet  a  sale  by  him  to  a  person  not  a  member  of 
the  club  of  the  club's  liquors  and  on  its  premises,  even  though 
the  transaction  goes  through  the  form  of  a  member  paying 
for  it,  is  illegal;  and  he  is  guilty  of  aiding  and  abetting  the 
sale.*^  So  a  licensee  permitting  an  illegal  sale  to  be  made  on 
his  premises  is  guilty  of  aiding  and  abetting  it.** 

Sec.  720.    Purchaser  not  liable  to  prosecution. 

Unless  some  statute  expressly  makes  a  purchaser  liable  who 
participates  in  an  unlawful  §ale  of  liquor — whether  it  be  a 
sale  without  license,  on  Sunday,  or  on  election  day,  or  off  the 

*2  South    V.    Commonwealth,    79  742 ;  Queen  v.  Laugford,  55  J.  P. 

Ky.  493;   3  Ky.  L.  Rep.  276.  484. 

43  Ward  V.  State,  45  Ark.  351;  is  Peekover  v.  Defries,  95  L.  T. 

Siegel  V.  People,   106  111.  89.  883;    71  J.  P.  38;   21  Cox,  C.  C, 

44Kurz  V.   State,   79   Ind.   488;  323;   23  T.  L.  E.  20.     The  person 

Contra,  Topper  v.  State,  118  Ind.  making   a   sale   is    also  "guilty   of 

10;  20  N.  E.  699;  Page  v.  State,  an  unlawful  sale. 

84  Ala.  446;   4  So.  697.  If    several    persons    confederate 

*o  State  V.  Pullman    (Del.),   74  together    to    purchase    liquor    on 

Atl.  1 ;   Oldham  v.  State,  52  Tex.  Sunday  of  a  saloon  keeper,  so  they 

Or.  App.  516;   108  S.  W.  667.  can    prosecute    him    and    get    the 

*8  Graff  V.  Evans,  51  L.  J.  M.  penalty  allowed  by  a  statute,  they 

C.  26;   8  Q.  B.  Div.  373;   Regina  are    not    guilty    of    a    conspiracy. 

V.   Hodgins,   24   Ont.   Eep.   433.  Hazen  v.    Coinmoiiwealth,  23  Pa. 

*TSlavens   v.    Wood,   54    J.    P.  &u  355. 
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licensed  premises — he  is  not  liable  either  as  an  aider  or  abettor 
or  accomplice  or  as  principal.*" 

Sec.  721.    Serving  police  officers  on  duty. 

An  English  statute  forbids  any  licensee  to  cupply  any  liquor 
or  refreshment,,  whether  by  gift  or  sale,  to  any  constable  on 
duty,  unless  by  authority  of  some  superior  officer  of  the  con- 
stable.'* Under  this  statute  it  is  held  that  the  licensee  is  not 
liable  unless  he,  or  his  servant  who  supplies  the  liquor,  knows 
that  the  constable  is  on  duty  at  the  time  he  is  supplied,  and 
in  order  to  determine  the  question  of  his  knowledge  of  that 
fact  the  personal  appearance  of  the  constable  at  the  time  of 
the  sale  may  be  shown.'^  If  a  servant  or  manager  of  the 
premises  knowingly  serve  a  constable  on  duty  the  master  may 
be  convicted,  though  personally  having  nothing  to  do  with 
the  matter."- 

*9  Common  :vealth  v.  Willard,  22  There  is  at  least  one  case  to  the 

Pick.    476;    State    v.     Baden,     37  contrary.      State     v.     Bonner,     2 

Minn.  '212;  34  N.  W.  24;  State  v.  Head  135. 

Kand,  51  N.  H.  361;  Wakeman  v.  so  135  and  136  Vict.  c.  94,  §  16. 

Chambers,  69  Iowa  169;  28  N.  W.  bi  Sherras  v.  De  Rutzen  [1895], 

498;    State   v.   Teahan,   50    Conn.  1  Q.  B.  918;  59  J.  P.  440;  64  L. 

92;   Harney  v.   State,  8  Lea,   13;  J.  M.  C.   218;    72  L.  T.   839;    43 

State  V.  Miller,  26  W.   Va.   106;  W.  R.  526. 

Harrington  v.  State,  36  Ark.  236.  =2  Mullins  v.  Collins,  L.  R.  9  Q. 

Bee  also  Campbell  v.  State,  79  B.  292;  43  L.  J.  M.  C.  67;  29  L. 

Ala.    271;    Morgan    v.    State,    81  T.  838;  27  W.  R.  297. 
Ala.  72;  1  So.  472. 


CHAPTER  XXII. 

SALES    AND    GIFTS    TO    MINORS,    DRUNKARDS, 
SLAVES,  INDIANS  AND  NATIVES. 

Art.     I.  To  Minors. 

Art.    II.  To  Slaves. 

Art.  III.  To  Drunkards. 

Art.  IV.  To  Indians  and  Natives. 

ARTICLE  I.— TO  MINORS. 


722.  Sales    and   gifts    to   minors  730.     Furnishing  liquor  to  minor. 

prohibited.  731.     Knowledge    that    purchaser 

723.  Minor    need    not    drink    the  is  a  minor  when  essential 

liquor.  to   eommissioii   of   ofTense. 

724.  Aiding  in  procuring  liquor.  732.     Vendor's   ignorance   of   pur- 

725.  Minor    acting   as   purchaser  chaser's    minority    no    de- 

or  messenger  for  adult.  fense. 

726.  Adult    acting   as    agent   for  733.     Vendor's   ignorance   of   pur- 

minor,  chaser's     minority     u,     de- 

727.  Treating  a  minor.  fense. 

728.  Permitting     liquor     to     be  734.     Sales   in   sealed  and   corked 

given  to  a  minor.  bottles  or  vessels. 

729.  Sale  or  gift  with  consent  of  735.     Sales  to  students. 

parent   or   guardian. 

Sec.  722.    Sales  and  gifts  to  minors  prohibited. 

Sales  and  gifts  of  intoxicating  liquors  to  minors  are  almost 
universally  prohibited.  The  object  in  the  enactment. of  such 
statutes  is  to  prevent  intoxicating  liquors  coming  into  their 
possession  before  they  have  a  full  realization  of  the  evil  effects 
arising  from  their  use  and  to  keep  them  from  temptation.  In 
England  the  age  limit  is  less  than  twenty-one  years,  but  in 
this  country  that  limit  is  universal.  The  fact  that  a  minor's 
civil  disabilities  have  been  removed  by  a  decree  in  chancery, 
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where  that  may  be  done,  does  not  render  the  sale  or  gift ' 
legal.^  The  statute  prohibiting  sales  to  him  applies  to  sales 
made  to  him  by  a  dealer  in  liquors.-  As  the  object  of  these 
statutes  is  to  keep  liquor  out  of  his  possession,  the  ownership 
of  the  liquor  sold  or  given  him  is  immaterial,  for  the  offense 
is  just  the  same  whether  the  defendant  did  or  did  not  own 
the  liquor.^  Where  the  defendant  placed  a  jug  of  whisky  on  a 
table  and  invited  all  present  to  help  themselves,  among  whom 
was  a  minor  who  drank  of  the  liquor,  it  was  held  that  an 
offense  had  been  committed,  a  gift  had  been  made.*  It  makes 
no  difference  whether  the  person  placing  liquor  in  his  posses- 
sion was  licensed  or  not,  for  the  offense  in  a  licensed  person 
and  a  non-licensed  one  is  just  the  same.°  All  concerned  in 
placing  liquor  in  his  hands  are  equally  guilty,  as  where  A 
sells  or  gives  it  to  B  with  intent  that  he  shall  give  it  to  a 
minor  present,  and  B  so  gives  it.*  It  is  immaterial  that  the 
liquor  was  purchased  by  the  minor  at  the  instance  of  others 
so  as  to  prosecute  the  vendor.''  Since  a  violation  of  the  law  is 
to  be  disorderly,  an  illegal  sale  to  a  minor  in  a  saloon  makes 
it  a  disorderly  place.'  "Where  a  statute  makes  it  only  an 
offense  for  dealers  in  liquors  to  give  them  to  a  minor,  a  prac- 

iCoker  v.  State,  91  Ala.  92;  8  BCobleigh  v.  McBride,  45  Iowa 

So.     874.       Statutes     prohibiting  116;   Parkinson  v.  State,   14  Md. 

sales  to  minors  are   strictly  con-  184 ;    74  Am.  Dec. '  522 ;    State   v. 

strued.    Perkins  v.  Brais,  20  Que-  McGinnis,  30  Minn.  48;   14  N.  W. 

bee  S.  C.  536.  256;    State    v.    Dupries,    18    Ore. 

2  Poinders  v.  State,  37  Ark.  399 ;  372 ;  23  Pac.  255 ;  State  v.  Hamil- 

State  V.  Schroeder,  3  Hill   (S.  C.)  ton,  75  Ind.  238;    Commonwealth 

61.      Contra,   Brosee    v.   State,    5  v.  Terry,   15   Pa.   Super.  Ct.   608. 

Ind.  75.  Contra,  State  v.  Whitter,  18  W. 

.    sHill    V.    State,    62    Ala.    168;  Va.  306. 

Cagle  V.  State,  87  Ala.  38;  6  So.  o  Miller  v.  State,  55  Ark.  188; 

300;    Simons    v.    State,    25    Ind.  17   S.   W.   719;    Topper  v.  State, 

331;    Humey    v.    State,    49    Ind.  118  Ind.  110;  20  N.  E.  699;  Sum- 

203;    State   v.   Richter,   23   Minn.  ner  v.  State,  4  Ind.  App.  403;  30 

81;    State  v.  Amor,   77   Mo.   568;  N.  E.  1105. 

State    V.   Slaughter,    17   Mo.   App.  7  Commonwealth  v.  Murphy,  155 

142;     Commonwealth     v.     Jessup,  Mass.   284;    29   N.   E.   469;    Har- 

63  Pa.  34.  rington  v.  State,  36  Ala.  236. 

*Blodgett  V.  State,  97  Ga.  351;  s  People    v.    Eckman,    63    Hun 

23  S.  E.  830.  209;   18  N.  Y.  Supp.  654. 
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ticing  physician  keeping  "on  hand  intoxicating  drinks  or 
liquors  for  the  purpose  of  sale  or  profit,"  who  gives  a  minor 
of  such  liquors,  is  a  dealer  and  liable  to  the  penalty  of  the 
statute.'  But  a  statute  forbidding  a  sale  does  not  cover  a 
gift ;  ^*  and  one  forbidding  a  sale  or  gift  does  not  cover  a 
barter  or  loan.^^  A  license  to  sell  liquors  is  no  defense,^^  and 
if  one  not  licensed  sell  or  give  the  liquor  to  the  minor  he 
commits  two  offenses,  the  one  selling  without  a  license,  and 
the  other  selling  to  a  minor  in  violation  of  the  statute.^^  And 
if  one  without  a  license  sell  liquor  to  a  minor  on  Sunday  he 
usually  commits  three  offenses :  a  sale  without  a  license,  a  sale 
on  Sunday,  and  a  sale  to  a  minor.^*  If  a  minor  invite  another 
minor  to  drink  with  him,  and  the  order  is  made  and  each  calls 
for  what  he  wants,  the  sale  is  to  him  who  made  the  invitation. 
The  fact  that  the  liquor  ordered  for  the  qiinor's  companion 
was  a  gift  to  him  does  not  defeat  the  sale  to  the  minor,  for 
the.  minor  was  able  to  revoke  the  gift  and  drink  the  liquor 
hinBclf.^'  It  is  immaterial  who  drinks  the  liquor  if  it  be  sold 
to  a  minor.  ^°  A  law  prohibiting  a  sale  or  gift  to  a  minor  is 
not  suspended  by  the  adoption  of  a  local  option  law.^'     A 

9  State  V.  McBrayer,  98  N.  C.  is  not  a  penal  offense,  the  statute 
619;   2  S.  E.  755.  giving  only   a  right  of   action  to 

10  Ward  v.  State,  45  Ark.  351 ;  recover  a  penalty  or  a  forfeiture 
Siegel  V.  People,  106  111.  89;  Allen  of  a  sum  of  money.  State  v. 
\.  State,  14  Tex.  633;  Kurz  v.  Amor,  77  Mo.  568;  State  v. 
State,  79  Ind.  488;  Harvey  v.  Slaughter,  17  Mo.  App.  142;  State 
State,  «0  Ind.  142;  State  v.  v.  Dupries,  18  Ore.  372;  23  Pae. 
Fletcher,    74    Kan.    620;    87    Pae.  255. 

729;    State    v.    Fowler,    74    Kan.  "Hunter     v.    State,     101     Ind. 

89«;   87  Pae.  731.  241;    Topper    v.    State,    118    Ind. 

iiGillen  v.  State,  47  Ark.  555;  110;    20    N.    E.    699;    Sumner   v. 

2  S.  W.   186;   Coker  v.  State,  91  State,  4  Ind.  App.  403;   30  N.  E. 

Ala.    92;    8    So.    874;    Cooper    v.  1105. 

State,    37    Ark.    412;    Massey    v.  is  Sumner  v.  State,  4  Ind.  App. 

State,  74  Ind.  368.  403;    30  N.  E.   1105. 

i2.Commonwealth  v.  Tabor,   138  lo  Summer  v.  State,  4  Ind.  App, 

Mass.  49«.  403;   30  N.  E.  1105. 

"Blair   v.   State,   81    Ga.    628;  "  Stephens  v.  State,  47  Tex.  Cr. 

7   S.   E.   865;    McNeill   v.   Collin-  App.  604;   85   S.  W.  797;   Deish- 

Bon,  130  Mass.  167.  er   v.   State    (Tex.    Cr.  App.),   96 

In  some  States  the  sale  or  gift  S.  W.  28.     The  prosecution  must 
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statute  forbidding  a.  gift  to  a  miaor  has  no  application  to 
serving  wine  in  a  private  dwelling  house  at  the  table  as  an 
act  of  hospitality.^*  If  A  purchase  liquor  of  B,  and  B,  at  A's 
request,  deliver  it  to  a  minor,  in  A's  presence,  B  violates  the 
statute.^"  A  minor  requested  B  to  make  out  an  order  for  a 
dozen  bottles  of  beer.  This  order  was  sent  to  a  distant  city 
and  the  beer  shipped  C.  6.  D.  The  minor  paid  the  charges 
and  placed  the  beer  in  B's  cold  storage  warehouse,  paying 
him  one  dollar  for  the  storage,  and  to  this  place  he  went  and 
got  the  beer  himself  when  he  wanted  a  drink.  It  was  held 
that  B  neither  sold  nor  gave  the  liquor  to  the  minor. ^^  It  is 
not  an  offense  to  send  a  minor  for  liquor,  although  it  be  an 
offense  to  let  him  have  it.-'^  Where  a  person  ordering  the 
drinks  for  those  sitting  at  the  table — a  wedding  party — and 
the  person  selling  the  liquor  declined  to  serve  a  boy  who  was 
one  of  the  number,  whereupon  the  boy's  aunt  took  the  glass 
of  liquor  from  the  tray  and  gave  it  to  the  boy,  it  was  held 
the  person  selling  the  liquor  was  not  guilty,  for  he  neither 
sold  nor  gave  the  liquor  to  the  boy.^^ 


be,  however,  for  a  violation  of  the 
local  option  law.  Tracy  v.  State 
(Tex.  Cr.  App.),  85  S.  W.  1056. 
■  IS  People  V.  Bird,  138  Mich.  31 ; 
100  N.  W.  103;  11  Detroit  Leg. 
N.  4.61;  67  L.  E.  A.  424. 

19  Parker  v.  State  (Tex.  C*. 
App.),  84  S.  Vv.  822;  Nelson  v. 
State,  111  Wis.  394;  «7  N.  W. 
235. 

20  Potts  V.  state  (Tex.  Cr. 
App.),  96  S.  W.  1084. 

21  £a!  parte  Jones,  23  N.  S.  W. 
93;  6  S.  K.   (N.  S.  W.)   313. 

22  Perkins  v.  Brais,  20  Quebec 
S.  C.  536;  Regina  v  Eaynor,  15 
C.  L.  T.  Qec.  N.  403;  State  v. 
Hannon,  359  W.  Va.  475;  63  S. 
E.  630. 

Under  a  statute  empowering  it 
to  so  do,  a  city  may  enact  an  or- 
dinance   prohibiting    sales     to     a 


minor.  In  re  Brodie,  38  Up.  Can. 
Rep.  580;  In,  re  Ross,  14  Can. 
Prac.  171;  In  re  Barclay,  12  Up. 
Can.  Rep.  86. 

It  is  immaterial  on  a  sale  to  a 
minor  who  pays  for  the  liquor, 
even  though  an  adult  pay  for  it; 
the  transaction  is  still  a  sale  to 
the  minor.  State  v.  Best,  106  N. 
C.  747;   12  S.  E.  907. 

A  statute  making  it  an  offense 
to  sell  to  a  person  after  notice  by 
his  parent  of  his  minority  does 
not  make  a  sale  to  him  before  re- 
ceipt of  such  notice  a  legal  sale. 
State  V.  Stroeschein,  99  Minn. 
24«;    108  N.  W.  235. 

On  a  charge  of  a  violation  of 
a  local  option  law  evidence  is  not 
admissible  that  the  purchaser  was 
a  minor,  in  aggravation  of  the 
offense.      Campbell    v.    State,    37 
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Sec.  723.    Minor  need  not  diink  the  liquor. 

It  is  not  necessary,  under  a  statute  forbidding  a  sale  or  gift 
to  a  minor  of  intoxicating  liquor,  that  the  minor  should  drink 
the  liquor  sold  or  giv^n  him  in  order  to  constitute  the  offense. 
The  mere  placing  of  the  liquor  in  his  possession  is  the  offense. 
"It  seems  to  have  been  the  intention  of  the  Legislature  to  pro- 
tect those  of  noB».age  from  the  temptation  to  imbibe  intoxicants 
by  making  it  unlawful  to  put  liquor  in  their  possession  or 
control,  either  by  sale,  barter  or  gift.  If  it  were  necessary 
to  prove  the  minor  actually  drank  the  liquor  or  bought  it  for 
the  purpose  of  drinking  it,  before  a  conviction  would  be 
authorized,  the  salutary  influence  of  the  restriction  would  be 
greatly  reduced.  We  are  not  inclined  to  emasculate  the  statute 
by  giving  it  any  such  construction."  ^^ 


Tex.  Cr.  App.  572;  40  S.  W. 
282. 

If  a  person  purchase  liquor  for 
a  minor  he  causes  the  liquor  to  be 
sold  him,  although  he  did  not  dis- 
close to  the  seller  who  was  the 
actual  purchaser.  Vincent  v. 
State  (W.  Va.),  55  S.  E.  819. 

A  was  a  boy,  and  his  father 
gave  him  money  to  '  buy  some 
liquor  for  him,  the  father.  A  met 
the  defendant  on  the  street,  or- 
dered the  liquor  and  paid  for  it. 
It  was  delivered  at  the  father's 
house  and  not  to  A.  The  defend- 
ant on  this  and  similar  occasions 
knew  A  was  acting  for  his  father. 
It  was  held  that  the  evidence 
warranted  the  defendant's  convic- 
tion of  having  sold  liquor  to  A. 
Commonwealth  v.  Fowler,  145 
Mass.  398;    14  N.  E.  457. 

A  minor  lived  in  another  State, 
and  sent  an  order  to  the  defend- 
ant to  ship  him  some  liquor, 
which  he  did,  delivering  it  to  a 
carrier.     It  was  held  that  he  was 


guilty  of  selling  to  a  minor  in 
the  State  where  he  delivered  the 
liquor  to  the  carrier,  for  the  sale 
was  complete  when  he  delivered  it. 
Harper  v.  State  (Ark.),  121  S.  W. 
738. 

A  minor  selling  to  a  minor  is 
liable;  and  a  minor  as  agent  sell- 
ing to  a  minor  is  likewise  liable. 
Cagle  V.  State,  87  Ala.  S3;  6  So. 
300. 

23  Sumner  v.  State,  4  Ind.  App. 
403;  30  N.  E.  1103;  People  v. 
Garrett,  68  Mich.  487;  36  N.  W. 
234;  Holmes  v.  State,  88  Ind.  145; 
State  V.  Fairfield,  37  Me.  517; 
Ross  V.  People,  17  Hun  591;  State 
V.  Laurence,  97  N.  C.  492;  Com- 
monwealth V.  O'Leary,  143  Mass. 
95;  8  y.  E.  887. 

A  statute  may  be  so  drafted  as 
to  make  a  sale  or  gift  of  liquor 
to  a  minor  an  offense  only  when 
it  is  sold  or  given  him  for  the 
purposes  of  a  beverage.  Payne  v. 
State,  74  Ind.  203. 
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Sec.  724.    Aiding  in  procuring  liquor. 

A  statute  which  makes  it  an  offense  to  aid  in  the  procuring 
of  liquor  for  a  minor  is  violated  by  one  who,  with  a  minor's 
money,  buys  liquor  for  him ;  ^*  and  so  one  who  purchases  liquor 
for  a  minor  is  guilty  of  causing  liquor  to  be  sold  to  a  minor.^" 

Sec.  725.    Minor   acting   a,s    purchaser   or   messenger   for 
adult. 

^It  is  the  minor's  possession  of  the  liquor  that  is  the  thing 
forbidden  by  the  statute,  and  the  opportunity  such  possession 
affords  him  to  drink  it  that  which  it  is  sought  to  prevent. 
Therefore,  if  the  minor  act  as  a  messenger  for  an  adult  to  pur- 
chase or  bring  the  liquor  to  him,  the  person  placing  the  liquor 
in  his  hands  is  liable  under  the  provisions  of  the  statute 
forbidding  a  sale  or  gift  to  a  minor,  though,  strictly  speaking, 
such  a  transaction  is  neither  a  gift  nor  a  sale  to  him.^"  It 
has,  however,  been  held  that  the  word  "give"  in  such  an  in- 
stance has  the  meaning  of  deliver.^^  This  rule  is  particularly 
true  where  the  principal  is  undisclosed.^*  However,  the 
majority  of  the  cases  hold  that  a  sale  to  a  minor  as  the  agent 
of  a  disclosed  principal,  known  so  to  the  vendor,  is  not  a 
violation  of  a  statute  preventing  sales  to  a  minor,  for  the  sale 
is,  in  law,  to  the  principal,  although  thereby  the  liquor  is 
placed  within  the  physical  control  of  the  person  from  whom 
it  was  the  intent  of  the  statute  to  keep  it.-'    Such  a  sale  does 

2*  Foster  v.  State,  4-5  Ark.  361 ;  2?  State  v.  McMahon,   53   Conn. 

Bonds  V.  State,  130  Ala.  117;   30  407;  5  Atl.  596;  55  Am.  Rep.  140. 

So.  427.  28  Biceluff  v.  State,  52  Ark.  56 ; 

25  Vincent  v.  State,  42  Tex.  Or.  11  S.  W.  964;  Neely  v.  State,  60 

App.  413;  So  S.  W.  819.  Ark.   66;   28  S.  W.  800;    46  Am. 

26Boatright    v.    State,    77    Ga.  St.   148;    27  L.  R. -A.  503;    Cora- 

717;    State    v.    Fairfield,    37    Me.  monwealth    v.    Joslin,    158    Mass. 

517;  Sumner  v.  State,  4  Ind.  App.  482;    33  N.  E.  653;   21   L.  R.  A. 

403;    30    N.    E.    1105;    O'Connell  449;    Richter   v.    State,   63    Miss. 

V.  O'Leary,  145  Mass.  311;   14  N.  304;  Ross  v.  People,  17  Hun  591; 

E.    143;    People    v.    Garrett,    68  Queen  v.  Deydier,  13  Juta  388. 

Mich.  487;   30  N.  W.  234;   Laing  29  Wallace    v.    State,    54    Ark. 

V.  State,   9   Tex.    Civ.   App.    136;  542;    16    S.    W.    571;    Dickson   v. 

28   S.   W.    1040;    HoUky  v.  State  State,  89  Ga.  785;    15  S.  E.  684; 

(Tex.),  36  S.  W.  443.  Commonwealth  v.  Lattinville,  120 
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not  require  a  written  order  of  the  parent  wherfe  sales  can  only 
be  made  to  a  minor  upon  sueli  an  order.^"  In  making  the  sale 
to  the  minor  for  another  the  vendor  takes  the  risk  that  the 
representa,tions  of  the  mino^  are  true,  and  if  they  be  false  he 
has  committed  the  offense  of  selling  liquor  to  a  minor.^^  In 
speaking  of  a  sale  to  a  minor  as  the  agent  of  another,  the 
Supreme  Court  qjE  Mississippi  has  saiid:  "To  'sell'  liquor  to 
a  minor  is  what  is  forbidden  by  the  statute.  Merely-  to  deliver 
liquor  to  a  minor,  with  notice  that  it  is  to  Ije  carried  to'  an 
adult,  is  not  a, sale,  ^within  the  meaning  of  the  statute.  We 
cannot  extend  the  terms  of  a  criminal  statute  beyond  its  clear 
legal  meaning.  We  cannot  construe  the  word  .'sell'  in  the 
statute  to  mean  something  .different  from  its  ordinary  legal 
import.  Undoubtedly,  a  minor  may  be  an  agent,  or  lawfully 
go  on  errands  if  or  an  adult,  and  a  person  may  buy  through 
an  agent,  and.  in  such  case,  there  being  no  question  of  the 
fact  of  agency,  although  the  dealing  is  with  the  aeent,  and  the 
delivery  is  to  him,  in  legal  effect,  the  sale  is  to  the  principal. 
The  law  is  that  where  a  person  contracts  as  a,gent,  or  he  is 
known  to  be  such,  the.  cpntract  is.  with  the  principal  and  not 
with  the  agent;  but  where  the  agent  deals  ia  his  own  name, 
and  the  principal  is  not  disclosed  or  known,  the  contract  is 

Mass.  385;   St.  Goddwd  v.  Burn-  ley  v.   State,   127  Ga.  308;    56  S. 

ham,  124  Mass.  57'8;  Moriaghan  y.  E.  452. 

State,  66  Miss.  513;  6  So.  241;  4  so  Pollard  v.  State,  4  Ohio  Dee. 

L.  R.  A.  800,  State  v.  McClain,  49  30;   1  Cleve.  Law  Rec.  35;   Wald- 

Mo.   App.   398;    State  v.   Walker,  stien  v.   State,  2S   Tex.   App.  82; 

103  N.  C.  413;  9  S.  E.  582*;  Ran-  14   S.    W.    394;    Contra,   Yakel   v. 

dall   V.    State,    14   Ohio    St.    435;  State,    30   Tex.   App.    391;    17    S. 

State  V.  McMahon,  53  Conn.  407;  W.  943;  20  S.  W.  205. 

5  Atl.  596;  55  Am.  Rep.  140;  si  Dixon  v.  State,  89  Ga.  785; 
Eao  parte  Jonps,  23  N.  S.  W.  93 ;  15  S.  E.  684. 

6  S.  R.  (N.  S.  W.)  313;  Rex  v.  In  a  Massachusetts  case,  cited 
Mac  Williams,  7  East.  Dist.  Ct.  above,  it  is  said  that  because  a  sale 
Rep.  15;  Queen  v.  Robertson,  9  of  liquor  to  a  parent  through  the 
Juta  299;  Short  v.  People,,  96  agency  of  a.  minor  child  is  ille- 
111.  App.  638;  In  re  MacRae,  75  gal,  it  does  not  necessarily  be- 
Neb.  757;  106  N.  W.  1020;  People  oome  a  sale  to  the  child.  Com- 
V.  Hartstein,  49  N.  Y.  Misc.  Rep.  monwealth  v.  Joslin,  158  Mass. 
336;   99  N.  Y.   Supp.  272;   Har-  482;   33  N.  E.  6S3;   21  L.  R.  A. 

449. 
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with  the  agent,  and  he  is  liable. "  ^^  Of  course,  a  statute  may- 
be so  broad  as  to  prevent  even  a  delivery  to  a  child  as  agent 
of  a  disclosed  principal,  as  that  ' '  no  sale  or  delivery  of  liquor 
shall  be  made  *  *  *  to  a  minor,  either  for  his  own  \ise, 
the  use  of  his  parent,  or  of  any  other  person."  In  such  an 
instance  the  mere  delivery  of  the  liquor  to  a  minor  to  carry 
to  another  is  a  violation  of  the  statute.^'  Where  the  formality 
of  a  sale  is  proven,  the  defendant  has  the  burden  to  show  he 
delivered  the  liquor  to  the  child  for  an  adult.'*  Where  a  con- 
stable gave  a  shilling  to  a  child  to  buy  brandy,  and  the  child 
went  to  a  canteen  and  told  the  barman  that  he  wanted  the 
brandy  for. his  mother,  and  the  barman  sold  the  brandy,  and 
the  child  did  not  take  it  to  his  mother  but  took  it  to  the  con- 
stable, it  was  held  that  the  barman  could  not  be  convicted  of 
selli'ag  liquor  to  the  ehild.'°  A  sale  made  to  a  person,  known 
by  the  seller  to  be  a  minor,  who  buys  for  an  undisclosed  prin- 
cipal, is  a  sale  to  the  minor  and  subjects  the  seller  to  the 
penalty  of  the  statute.*" 

Sec.  726.  Adult  acting  as  agent  of  minor. 
;  A  sale  to  an  adult  who  is  the  agent  of  the  minor  for  the 
purpose  of  making  the  purchase  where  the  vendor  does  not 
know  of  the  agency,  and  has  no  reasonable  ground  to  suspect 
it,  is  no  offense  in  the  vendor.'^  .  Of  course,  if  the  vendor 
knows  of  the  agency,  then  he  is  guilty  of  an  illegal  sale,  for 

saMonaghan  v.  State,  66  Miss.  35  Queen    y.    Goldman,    9    Juta 

513;  6  8o.  241.  313. 

xhe  person  charged  with  selling  36  Tony  v.  State,    144   Ala.  «7; 

to  a  minor  may  show  that  he  had  40  So.  388. 

a  contract  with  the  minor's  father  In  Georgia  it  would  seem  that 

to    sell    the     latter     intoxicating  the    seller   must   show   the   minor 

liquor.     Randall  v.  State,  14  Ohio  did  not  drink  any  of  the  liquor. 

St.  435.  Harley  v.  State,  127  Ga.  308;  56 

33  Commonwealth     v.     O'Leary,  S.  E.  452. 

143  Mass.  95;  8  N.  E.  887;  O'Con-  37  Gillan  v.  State,  47  Ark.  555; 

nell  V.  Garrett,  145  Mass.  311;  14  2  S.  W.  185;  Siegel  v.  People,  106 

N.  E.  234;   People  v.  Garrett,  68  111.    -89.      See    State   v.    Sooggins, 

Mich.  4«7;    36   N.   W.  234.  107  N.  C.  859;   12  S.  E.  59. 

3*  Queen   v.   Robertson,   9   Juta 
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the  sale  is  through  the  agent  to  the  minor.'*  But  if  a  minor 
give  an  adult  money  to  purchase  liquor  for  him,  and  he  does 
and  delivers  it  to  him,  the  purchaser  does  not  make  a  sale  to 
the  minor.^'" 

Sec.  727.    Treating  a  minor. 

A  sale  to  an  adult  who  treats  a  minor  with  the  liquor  sold 
is  no  offense  in  the  seller,  for  he  neither  sells  nor  gives  the 
liquor  to  the  minor.^"  This  proposition,  however,  has  not 
been  accepted  by  all  the  courts.  Thus,  where  C  was  sitting 
in  a  saloon  when  K,  a  minor,  came  in,  and  C  asked  him  if 
he  would  not  have  a  glass  of  beer  which  he  said  he  .would,  and 
then  C  directed  T  to  give  K  a  glass  of  beer,  which  he  did, 
and  C  paid  for  it,  it  was  said  that  both  T  and  C  were  guilty 
of  giving  liquor  to  a  minor,  and  T  was  convicted  of  the 
offense  on  the  ground  that  "all  persons  who  participate  in  an 
act  or  transaction  which  is  a  misdemeanor  are  alike  guilty. ' '  *^ 
In  a  case  of  this  kind  it  was  said :  ' '  The  gist  of  the  offense 
consisted  in  furnishing  the  liquor  to  Johnston,  to  be  drunk 
by  him,  knowing  him  to  be  a  minor.  The  defendant  was  the 
only  one  present  who  had  liquor  to  furnish,  and  he  supplied 
it  with  the  understanding  that  one  glass  of  it  was  to  be  drunk 
by  Johnston.  True,  it  was  supplied  by  defendant  at  the  in- 
stance of  McCoy,  who  was  to  pay  for  it,  but  the  unlawfulness 
of  the  act  is  not  affected  by  that  fact.  Whether  it  was  to  be 
paid  for  or  not  was,  under  the  statute,  immaterial.  If  the 
liquor  was  supplied  by  the  defendant  to  Johnston,  to  be  drunk 
by  him,  knowing  him  to  be  a  minor,  the  offense .  was  com- 

38  Liles  V.  state,  88  Ala.  139 ;  351 ;  Huber  v.  People,  87  111.  App. 
7  So.  196;  Starling  v.  State,  34  120;  Siegel  v.  People,  106  111. 
Tex.  App.  295;  30  S.  W.  443.  89;    Kurz  v.   State,  79   Ind.   488; 

39  Cox  V.  State  (Miss.),  3  So.  Regina  v.  Raynor,  15  C.  L.  T.  Qec. 
373;  Bryant  v.  State,  82  Ala.  51;  N.  403;  State  V.  People,  1  Penn 
2  So. '670;  young  v.  State,  58  Ala.  (Del.),  42  Atl.  622. 

358;    Johnson  V.  State,   63   Miss.  «  Topper  v.  State,  118  Ind.  110; 

230.  20  N.  E.  699;   Page  v.  State,  84 

*o  Perkins  v.   Brais,   20   Quebec  Ala.  446;  4  So.  697. 
S.  C.  536;  Ward  V.  State,  45  Ark. 
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mitted,  and  it  would  be  no  defense  that  the  defendant  acted 
at  the  instance  or  under  the  employment  of  another. ' '  *^ 

Sec.  728.    Permittuig  liquor  to  be  given  to  a  minor. 

In  Texas  a  statute  requires  a  dealer  to  give  a  bond  con- 
taining a  provision  that  he  will  not  "give  nor  permit  to  be 
given"  any  liquors  to  a  minor  on  his  licensed  premises.*' 
Under  this  clause  he  is  obligated  not  only  knowingly  not  to 
permit  the  gift  of  liquor  to  a  minor,  but  he  must  prevent  the 
making  of  such  gifts  in  his  place  of  business.  The  theory  is 
that  he  has.  absolute  control  over  all  transactions  concerning 
liquor  on  his  premises,  and  is  held  responsible  for  them.  So 
that  a  sale  of  liquors  to  an  adult  who  "treats"  a  minor  wdth 
them  on  the  premises  is  a  permitted  gift,  which  is  a  breach  of 
the  dealer 's  bond.**  In  Hawaii  it  also  has  been  held  that  it  is 
no  defense  that  the  liquor  was  dealt  out  to  adults  who  set  it 
before  minors.*"  In  such  an  instance  in  Canada  such  an  act 
is  not  a  permitting  of  a  gift  to  a  minor.*® 

Sec.  729.    Sale  or  gift  with  consent  of  parent  or  guardian. 

It  has  never  been  considered  that  a  sale  or  gift  of  intoxi- 
cating liquor  by  a  parent  to  his  minor  child  was  an  offense. 
The  Legislature  has  never  gone  that  far.  On  the  contrary, 
statutes  have  been  enacted  which  permit  sales  or  gifts  to 
minors  with  the  consent  of  their  parents  or  guardians.    This 

42  The     court     considered     that  *3  Sayles    Ann.    Civ.    St.     1897, 

both  parties  were  principals.  State  Art.  5060g. 

V.  Munson,  25  Ohio  St.  381.     See  **  Holly  &   Co.    v.  Simmons,   38 

also  People  v.  Newman,  85  Mich.  Tex,  Cr.  App.  124;  85  S.  W.  325. 

98;  48  N.  W.  290;  State  v.  Best,  See  Starling  v.  State,  34  Tex.  Cr. 

108  N.  C.  747;   12  S.  E.  907,  and  App.  296;    SO'  S.   W.   445. 

Territory  v.  Hall,  17  Hawaii,  536  The   good    faith    and    belief    of 

to  same  eflfeet.  the    dealer    that    the    minor    was 

In  Texas  it  has  been  held  that  twenty-one  years  of  age  is  no  de- 

the    saloon    keeper    is    not    liable  fense. 

where  A.  buys  the  liquor,  and  tells  45  Territory  v.  Hall,   17   Hawaii 

him   to   give   a    minor   present    a  536. 

glass,  A  intending  thereby  to  treat  is  Regina   v.   Raynor,    15   C.   L. 

the    minor.      Bartman     y.     State  T.  Qec.  N.  403;  Perkins  v.  Brais, 

(Tex.  Cr.  App.),  43  S.  W.  984.  20  Quebec  S.  C.  536. 
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consent  may  be  for  a  single  sale,  or  a  certain  number  of  sales, 
or  a  continuing  one.  Thus,  a  written  consent  addressed  to  a  de- 
fendant, in  the  form  given  below  in  the  note,  was  held  to  be  a 
continuing  consent  until  revoked!*'  But  a  continuing  author- 
ity is  not  always  a  defense  and  in  reason  it  should  not  be. 
Thus,  it  is  held  that  the  authority  or  consent  given  must  set 
some  bounds  to^he  supply,  both  as  to  quantity  and  time. 
The  amount  cannot  be  left  solely  to  the  appetite  of  the  minor, 
for  that  would  be  a  clear  evasion  of  the  spirit  of  the  statute.*' 
Where  the  statute  requires  the  consent  to  specify  the  time  and 
quantity  of  liquor  to.be  furnished  the  minor,  a- request  to  let 
him  "have  what  he  wants  to  drink  until  you  hear  from  me," 
is  not  suiKcient.*®  "Where  a  statute  provides  that  the  sale  to  a 
minor  is  illegal  unless  the  parent,  guardian  or  some  one  stand- 
ing in  his  place  or  stead  consent  thereto,  the  consent  of  a 
stepfather  is  sufficient,  though  the  mother  of  the  child  protest 
against  it.^°  .  A  statute  permitting  a  sale  of  liquor,  generally, 
in  case  of  sickness  suspends  the  statute  forbidding  gifts  or 
sales  to  minors  in  such  an  instanee.^^  If  a  parent  give  a 
saloon  keeper  a  permit  or  request  to  sell  liqilor  to  his  son  for 
his,  the  parent's  use,  the  permit  will  not  cover  a  subsequent 
sale  to  the  minor  for  his  own  use,  to  be  consumed  in  the 
saloon.'^  Where  a  statute  forbade  a  sale  to  a  minor  without 
the  permit  of  the  person  having  control  over  him,  it  was  held 
that  a  minor  who  was  employed  by  a  hardware  company,  com- 
posed of  his  father  and  a  third  person,  was  not  under  the 
control  of  such  third  person,  and  a  permit  from  him  to  pur- 

■«T  "Please  let  my  son  John  have  State,   32  Ohio   St.   167 ; '  Pressley 

anything    in    reason,    as    a    drink  v.  State,  114  Tenn.  534;  86  S.  W. 

when   he   wants    it,   and   oblige   a  378;    69   L.   R.   A.   291. 

friend."     Mascowitz  v.    State,   49  *«  Hamer  v.  People,  104  111.  App. 

Ark.  170;  4  S.  W.  656;  Smith  v.  555;  affii-med,  205  111.  570;  .68  N. 

State,  132  Ala.  38;   31  So.  552.  E.   1061. 

48  Connolly    v.    People,    42    111.  »o  Jones  -v.   State,    46   Tex.    Cr. 

A.pp.    36;    Gill    V.    State,    86    Ga.  App.  517;  81  S.  W.  49.      •, 

751;  13  S.  E.  86;  12  L.  R.  A.  433;  bi  Atkinson    v.    State,    46    Tex. 

Dixon  V.  State,  86  Ga.  754;  13  S.  Cr.  App.  229;  79  S.  W.  31. 

E.  87;   Hamer  v.  People,   104  111.  ''2  Superniant  v.  People,  lOO  III. 

App.  555;   affirmed,  205   111.  570;  App.  121. 
68    N.    E.    1061.      See    Grepel   v. 


1233  SALES   AND   GIFTS   TO    MINORS.  §  729 

chase  liquor  for  such  third  person's  wife  was  lio  defense."' 
The  fact  that  the  minor  had  neither  parents  nor  guardian 
will  not  justify  a  sale  to  him."*  If  a  written  consent  is  re- 
quired, an  oral  consent,  though  given  by  the  parent  in  the 
presence  of  the  defendant  and  the  minor  at  the  time  and  place 
of  the  sale,  is  no  defense;  or  given  to  the  minor  to  purchase 
the  liquor.""  If  a  written  consent  be  given,  then  a  sale  or  gift 
made  in  pursuance  therof  at  any  time  after  it  is  given,  is 
protected  by  it."*  It  is  immaterial  for  what  purpose  the  sale 
be  made  to  the  minor ;  the  mere  fact  of  placing  the  intoxicating 
liquor  in  his  control  is  the  offense.  Thus,  a  sale  of  alcohol  to 
a  minor  to  burn  in  his  lamp  is  an  6ffense."^  A  statute  may  be 
so  broad  as  to  forbid  the  sale  or  gift  to  a  minor  even  with-  the 
consent  of  the  parent.  Thus,  where  the  statute  declared  that 
a  license  should  not  authorize  a  sale  "to  any  person  under 
the  age  of  twenty-one  years  "  it  was  held  to  prevent  a  sale  with 
the  father's  consent,  and  that  such  a  statute  was  not  uncon- 
stitutional on  the  ground  of  an  undue  interference  with  the 
relation  of  father  and  child."'  A  written  consent,  when  one  is 
required,  to  the  sale  to  the  minor  must  be  in  the  hands  of  the 
vendor  when  the  sale  is  made,"'  and  if  he  desires  to  avail  him- 
self of  such  consent  as  a  defense  the  burden  is  on  him  to  show 
it  was  duly  executed  by  the  parent;  and  if  there  be  doubt 
whether  the  parent  executed  it,  it  is  not  admissible  in  evi- 

53  Tony  T.   state,  144  Ala.  87;  66  Randall  v.  State,  14  Ohio  St. 
40  So.  388.  435. 

54  Blair   v.   State,  81    Ga.    628;  57  Rucker    v.    State     (Tex.),    24 
7   S.  E.  855;    State  v.  Gary,   124  S.  W.  902. 

Mo.   App.-  175;     101   S.   W.    614;  6s  "The  right  of  the  parent  to 

Hersehenbaek    v.    State,    34    Tex.  ruin   his   child   either   morally   or 

Cr.  Kep.  122;  29  S.  W.  470.  physically    has     no    existence     in 

55  Blahut  V.  State,  54  Ark.  638 ;  nature.  The  subject  has  always 
16  S.  W.  582;  State  v.  Colnan,  48  been  regarded  as  within  the  pur- 
Iowa  567 ;  Commonwealth  v.  Davis,  view  of  legislative  authority." 
12  Bush  240;  Commonwealth  v.  State  v.  Clotter,  33  Ind.  409; 
Finnegan,  124  Mass.  324;  State  v.  State  v.  Lawrence,  97  N.  C.  492;  2 
Bruder,  35  Mo.  App.  475  ( father  E.  367 ;  Boatright  v.  State,  77  Ga. 
present  when  the  liquor  was  given,  717;  Adler  v.  State,  55  Ala.  16. 
was  held  no  defense).  Hill  v.  so  Patton  v.  State,  42  Tex.  Cr. 
State,  37  Ark.  395.  496;  61  S.  W.  309. 
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dence.°"  Consent  to  the  sale  given  to  th^  proprietor  of  a 
saloon  is  available  as  a  defense  for  his  barkeeper."^  If  a  statute 
requires  a  written  consent  of  the  minor's  parent,  the  delivery 
of  the  liquor  to  the  minor  for  a  person  who  may  lawfully  buy 
it,  it  has  been  held,  is  a  violation  of  its  provisions.®^ 

Se3.  730.    Fum^Jiiing  liquor  to  minor. 

An  occasional  statute  forbids  the  furnishing  of  liquor  to 
minors.  This  may  be  considered  a  broader  term  than  "sell  or 
give."  In  Georgia  it  has  been  construed  the  same  as  "de- 
liver. ' ' ""  Under  this  statute  if  a  liquor  dealer  ships  liquor 
to  one  whom  he  does  not  know^  and  who  is  a  minor,  he 
commits  the  offense  of  furnishing  liquor  to  a  minor.**  And 
in  an  instance  where  a  saloon  keeper,  at  the  direction  of  an 
adult,  and  at  the  adult 's  expense,  furnished  liquor  to  a  minor 
as  a  treat,  an  offense  was  held  to  have  been  committed  by  the 
saloon  keeper.  "A  narrow  and  technical  definition  of  the 
word  'giving'  might,"  said  the  court,  "restrict  its  meaning  to 
the  handing  of  the  liquor  to  him  direct  by  the  person  giving 
it,  as  seems  to  be  held  by-  the  Supreme  Court  of  Illinois ;  but  it 
is  not  necessary  that  a  person  should  hand  the  liquor  to  a 
minor  in  order  to  furnish  it.  If  the  liquor,  belonging  to  the 
person,  and  under  his  control,  is,  by  his  consent  or  connivance, 
permitted  to  be  taken  and  drunk  by  the  minor,  whether  it 
passed  to  him  direct  or  through  the  hands  of  another,  is 
immaterial ;  the  liquor  in  either  case  is  furnished  to  such  minor 
within  the  meaning  of  our  statute.""'     So  if  one  takes  a 

«oPatton  V.  State,  42  Tex.  Cr.  mother     also     gave    her     consent. 

App.  496;  61  S.  W.  609;  Graham  State  v.  McCormick   (Wash.),  105 

V.   State,   121   Ga.   590;    49  S.  E.  Pac.  1037. 

678;  "State  V.  McCormick  (Wash.),  as  Southern      Express      Co.      v. 

105  Pac.   1037.  State,   1  Ga.  App.  700;   58  S.  E. 

61  Smith  V.  State,  132  Ala.  38";  67. 

31  -So.  552.  «*  Newsom  v.  State,  1  Ga.  App. 

82  State    V.     Fairfield,     37     Me.  790;  58  S.  E.'71. 

517.  8°  People  v.  Neuman,   85   Mich. 

When    a    statute    requires    the  98;  48  N.  W.  290;   State  v.  Best, 

consent    of    the    minor's    parents,  108    N.    C.    747;    12    S.    E.    907; 

proof  of  consent  by  the  father  is  State  v.  Mumson,  25  Ohio  St.  381. 
sufficient,   it  being   presumed   the 


1235  SALES   AND    GIFTS   TO   MINORS.  §  731 

minor 's  money,  and  at  his  request  buys  him  liquor  and  delivers 
it  to  him,  he  becomes  a  furnisher  of  liquor  to  a  minor,  and 
the  transaction  is  a  violation  of  the  statute  against  furnishing 
liquor  to  a  minor."® 

Sec.  731.    Knowledge   that    purchaser   is    a    minor    when 
essential  to  conunission  of  offense. 

Some  of  the  statutes,  especially  the  earlier  ones  on  the  sub- 
ject, only  make  the  sale  to  a  minor  an  offense  when  the  vendor 
of  the  liquor  knew  at  the  time  of  the  sale  he  was  a  minor, 
and  when  that  is  the  case  the  fact  of  knowledge  is  an  essential 
element  of  the  offense.*'  Thus,  the  English  statute  provides 
that,  "Every  holder  of  a  license  who  knowingly  sells  or  de- 
livers or  allows  any  person  to  sell  or  deliver  *  *  *  any 
description  of  intoxicating  liquor  to  any  person  under  the  age 
of  fourteen  years,  for  consumption  by  any  person  on  or  off 
the  premises,"  shall  be  fined  if  convicted  of  a  violation  of  its 
provisions."*  Here  the  word  "knowingly"  applies  to  the  age 
of  the  child,  and  is  an  essential  element  in  the  commission  of 
an  offense  in  selling  to  such  child.  But  under  such  a  statute, 
as  in  aU  other  instances  of  this  and  a  similar  kind,  the  vendor 
cannot  escape  liability  by  purposely  or  carelessly  remaining 
ignorant  of  the  fact  that  the  purchaser  is  a  minor.    He  must 

66  Burnett  v.  State,  92  Ga.  474;  Mich.  548;  39  N.  VV.  747;  1  L.  E. 

17  S.   E.   858;    Commonwealth   v.  A.  385;  Ferguson  v.  State,  50  Tex. 

Davis,  12  Bush  240.  Cr.  App.  155;  95  S.  W.  Ill;  Car- 

«7  Williams    v.    State,    23    Tex.  son  v.  Devault,   12  L.  N.    (Can.) 

App.  70;  3  S.  W.  661;  Hunter  v.  20;    Groom   v.   Grimes,    89    L.   T. 

State,    18    Tex.   App.   444;    Perry  129;  67  J.  P.  345;   20  Cox,  C.  C;, 

V.  i-dwards,  44  N.  Y.   223;    Wil-  515;    Sinclair  v.   State    (Tex.  Cr. 

liams   V.   State    (Tex.   Or.  App.),  App.),  70  S.  W.  218;    Carwile  v. 

37  S.  W.  650;  Pressler  v.  State,  13  State   (Tex.  Cr.  App.),  72  6.  W. 

Tex.  App.  95;   State  v.  McBryer,  876;  Cleveland  v.  State   (Tex.  Cr. 

98  N.  C.  619,  2  S.  E.  755;  Jones  App.;,   «6    S.   W.   550;    Smith   v. 

v.   State,   32   lex,  Cr.  Rep.   110;  State    (Tex.  Cr.  App.),  66  S.  W. 

22  6.  W.  149;  Wakefield  v.  State  780;    Gray  v.  State,  44' Tex.  Cr. 

(Tex.),  28  S.  W.  470;  Loeffler  v.  App.  470;   72  S.  W.  169;  Carlton 

District  of  Columbia,  15  App.  D.  v.    Kreigher    (Tex.),    115    S.    W. 

C.   329;    Felton   v.   United  States,  619. 

96  U.  S.  699;  People  v.  Welch,  71  ««  1  Edw.  7,  e.  27,  §  2. 
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be  diligent,  he  must  be  active  that  he  do  not  sell  to  a  person 
under  age.  In  a  measure  he  is  put  upon  inquiry  as  to  every 
-sale  he  makes.  Whether  he  has  been  diligent  to  ascertain  the 
fact  that  the  purchaser  was  not  a  minor  is  a  question  solely 
for  the  jury,  and  the  jury  cannot  be  instructed  that  they  may 
judge  from  the  appearance  of  the  purchaser  whether  or  not 
he  was  a  minor.^  The  jury  cannot  form  their  own  examina- 
tion of  the  personal  appearance  of  the  purchaser  to  determine 
whether  or  not  the  vendor  should  have  known  he  was  a  minor. 
That  is  a  question  of  proof  by  the  testimony  of  witnesses. 
A  witness  may  testify  that  from  the  personal  appearance  of 
the  purchaser  he  would  or  would  not  have  taken  him  to  be  of 
age,"*  but  he  cannot  say  that  the  purchaser  would  or  would 
not  be  taken  by  a  person  of  ordinary  observation  or  prudence 
to  be  a  minor. '^  Where  it  appeared  that  the  minor's  brother- 
in-law  told  the  vendor  the  minor  was  of  age,  and  the  minor 
had  all  the  appearances  of  a  person  of  full  age,  and  he  had 
been  in  business  four  years  for  himself,  and  the  vendor  thought 
him  of  age,  a  conviction  was  held  not  justifiable.''^  And  it 
has  been  also  held  that  if  the  minor  told  the  vendor  he  was 
of  age,  which  the  vendor  believed,  and  relying  on  it  sold  him 
the  liquor,  an  instruction  to  the  effect  that  if  this  statement 
was  made  and  the  vendor. believed  and  relied  upon  it  he  must 
be  acquitted,  does  not  change  the  rule  that  the  vendor  must 
sell  the  liquor  to  the  minor  knowing  him  not  to  be  of  age 
before  he  can  be  convicted.''  The  appearance  of  the  pur- 
chaser may  be  such  as  to  convey  the  information  to  the  seller 
that  he  is  a  minor ;  and  if  it  is,  then  the  sale  is  made  to  him 
knowing  he  is  a  minor:  and  such  is  true  if  he  hag|  actiial 
knowledge  of  that  fact.'*  ; 

esMcGuire      vl      State       (Tex.  Walker    v.    State,    25    Tex.    App. 

App.),  15  S.  W.  917;  State  v.  Mc-  448;  8  S.  W.  644. 
Cormick    (Wash.),   105  Pac.  1037.  t2  Wakefield  v.  State   (Tex.),  28 

'0  Garner  v.  State,  28  Tex.  App.  S.  W.  470. 
561;    13    S.    W.    1004;    People   v.  73  Jones   v.    State,   32   Tex.   Cr. 

Welch,   71    Mich.   548;    39   K   W.  Eep.  110;  23  S.  W.  149. 
747;   1  L.  R.  A.  385.  74  state  v.  Constantine  (Wash.), 

"  Kohlenshlag  v.  State,  23  Tex.  86  Pac.  384. 
Cr.    App.    264;     4    1S.     W.    888;  To  aay  to  the  jury  that  if  the 
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Sec.  732.    Vendor's  ignorance  of  purchaser's  minority  no 
defense. 

Where  a  statute  does  not  use  the  word  "knowingly"  in 
making  a  sale  to  a  minor  an  offense,  or  words  of  similar 
import,  the  courts  are  far  from  being  of  one  opinion  whether 
or  not  lack  of  knowledge  of  the  minority  of  the  purchaser,  or  a 
mistake  reasonably  made  as  to  it,  is  a  defense.  In  a  number 
of  States  it  has  been  held,  under  such  statutes,  the  vendor 
must  ascertain  at  his  peril  that  the  purchaser  is  of  age,  and 
no  mistake  in  that  respect  is  accepted  as  a  defense.'^    These 


seller  knowingly  gave  liquor  to 
a  minor  he  is  guilty,  is  error,  and 
is  not  the  same  as  saying  if  he 
gave  the  liquor  to  him  knowing 
him  to  be  a  minor,  he  is  guilty. 
Ferguson  v.  State,  oO  Tex.  Cr. 
App.  155;  95  S.  W.  111. 

As  to  what  is  suflScieut  evidence 
to  show  sale  was  made  to  a  per- 
son knowing  him  to  be  a  minor, 
see  Smith  v.  State  (Tex.'  Cr. 
App.),  66  S.  W.  780;  Earl  v. 
State  (Tex.  Cr.  App.),  66  S.  W. 
839;  Eckert  v.  State  (Tex.  Cr. 
App.),  68  S.  W.  682;  Bivens  v. 
State  (Tex.  Cr.  App.),  43  S.  W. 
1007;  Tackaberry  v.  State  (Tex. 
Cr.  App.),  72  S.  W.  376;  and 
what  is  not,  see  Cleveland  v.  State 
(Tex.  Cr.  App.),  66  S.  W.  550; 
Stone  V.  State  (Tex.  Cr.  App.), 
39  S.  W.  367 ;  Ilendergon  v.  State, 
37  Tex.  Cr.  App.  79;  38  S.  W. 
617;  Fielding  v.  State  (Tex.  Cr. 
App.),  52  S.  W.  69. 

75  Redmond  v.  State,  36  Ark. 
58;  38  Am.  Rep.  24;  Jenkins  v. 
State, (Miss.),  34  So.  217;  Cramp- 
ton  V.  State,  37  Ark.  103;  People 
V.  Werner,  174  N.  Y.  132;  66  N. 
E.  667;  reversing  66  N.  Y.  Supp. 
1135);  Paunders  v.  State,  37  Ark. 
399;  State  v.  Gilmore,  80  Vt.  514; 


68  Atl.  658;  Edgar  v.  State,  37 
Ark.  219;   MeCutcheon  v.  People, 

69  111.  601;  People  v.  Curtis,  129 
Mich.  1;  87  N.  W.  1040;  8  De- 
troit L.  N.  832;  Farmer  v.  Peo- 
ple, 77  111.  322;  Flynn  v.  Gales- 
burg,  12  Bradw.  (111.)  200;  Mo- 
Coy  V.  Clark  (Iowa),  81  N.  W. 
159;  state  v.  Thompson,  74  Iowa 
119;  37  N.  W.  104;  State  v. 
Bruder,  35  Mo.  App.  473;  State 
v.  Gully,  41  Ore.  318;  70  Pao. 
385;  In  re  "Carlson,  127  Pa.  330; 
18  Atl.  8;  24  W.  N.  C.  184;  State 
V.  Sasse,  6  S.  D.  212;  60  N.  W. 
853;  55  Am.  St.  834;  State  v. 
Cain,  9  W.  Va.  589;  State  v.  Gil- 
more,  9  W.  Va.  641;  State  v. 
Baer,  37  W.  Va.  1;  16  S.  E.  366; 
Commonwealth  v.  Jessup,  13 
Smith  (Pa.),  34;  Commonwealth 
V.  Baumler,  20  Pa.  'Super.  €t. 
273;  Jamison  v.  Burton,  43  Iowa 
282;  Fielding  v.  La  Grange,  104 
Iowa,  530;  73  N.  W.  1038;  Hale  v. 
State,  36  Ark.  150;  Johnson  v. 
People,  83  111.  431;  Common- 
wealth v.  Joslin,  158  Mass.  482; 
r3  N.  E.  653;  21  L.  R.  A.  449; 
Harper  v.  State  (Ark.),  127  S; 
W.  738;  Harlan  v.  Richmond,  1»S 
Iowa  161;  78  N.  W.  809;  Ulrich 
V.    Commonwealth,    6    Bush    400 ; 
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cases  rest  upon  the  principle  that  a  statute  makes  the  act  of 
sale  an  offense  irrespective  of  the  vendor's  guilty  knowledge. 
"The  law,"  said  the  Supreme  Court  of  Illinois,  "imposes 
upon  the  licensed  seller  the  duty  to  see  that  the  party  to 
whom  he  sells  is  authorized  to  buy,  and  if  he  makes  a  sale 
without  this  knowledge  he  does  it  at  his  peril.  *  *  *  It  is 
no  answer  to  this  view  to  say  that  the  licensee  may  sometimes 
be  imposed  upon  and  made  to  suffer  the  penalties  of  the  law 
when  he  had  no  intention  to  violate  its  provisions.  This  is  a 
risk  incident  to  the  business  he  has  undertaken  to  conduct, 
and  as  he  receives  the  gains  connected  therewith  he  must 
assume  also  with  it  all  the  hazards."^"  In  discussing  this 
phase  of  the  question  the  Supreme  Court  of  Wisconsin  has 
put  it  very  tersely:  ""Where  a  statute  commands  that  an 
act  be  done  or  omitted  which,  in  the  absence  of  such  statute, 
might  have  been  done  or  omitted  without  culpability,  ignorance 
of  the  fact,  or  state  of  things  contemplated  by  the  statute, 
will  not  excuse  its  violation. ' '  ^'    But  even  in  those  cases  hold- 


Commonwealth  V.  Davis,  12  Bush 
240;  Baer  v.  Oommonwealth,  10 
Bush  S;  State  v.  Kinkead,  57 
Conn.  173;  17  Atl.  855;  Common- 
wealth V.  Ulirig,  138  Mass.  492; 
Commonwealth  v.  Barnes,  138 
Mass.  511;  State  v.  Chastain,  19 
Ore.  176;  2«  Pac.  963;  A.  E.  Hol- 
ly &  Co.  V.  Simmons  (Tex.  Cr. 
App).  «5  S.  W.  325;  State  v. 
Field  (Mo.),  119  S.  W.  499. 

TO  McCutcheon  v.  People,  69  111. 
601. 

TT  State  V.  Hartfiel,  24  Wis.  01. 
Of  this  Bishop  has  observed  in 
his  Statutory  Crimes  (2  ed.), 
i  1022,  note  6:  "Nothing  of  this 
is  in  the  slightest  degree  adverse 
to  the  doctrine  of  my  text.  All 
admit  that  a  man  has  no  right  to 
act  while  his  mind  is  in  a  stats 
of  'ignorance.'  He  should  first 
inform    himself,    and,    if    he    will 


not,  •  he  must  take  the  conse- 
quences. One  who  throws  down 
from  a  loft,  into  the  street,  what 
will  kill  any  man  it  hit?,  while 
'ignorant,'  whether  or  not  there 
are  men  there,  is  properly  ad- 
judged guilty  of  criminal  homi- 
cide if  a  man  is  killed.  And  by 
all  opinions  the  same  doctrine  ap- 
plies to  a  sale  of  liquor  to  a 
minor  in  'ignorance'  of  his  age. 
But  it  is  a  very*  diflferent  ques- 
tion whether  or  not  it  is  a  de- 
fense for  the  seller  that  he  took 
pains  to .  remove  his  'ignorance,' 
and  was  duly,  yet  mistakenly  in- 
formed, therefore  believed,  that 
the  buyer  had  attained  majority. 
All  concede  that  this  sort  of  mis- 
take would  be  a  perfect  defense 
in  a  case  of  homicide.  Is  the  sale 
cf  a  glass  of  whisky  to  a  youth 
an  offense  so  much  greater  than 
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ing  that  a  sale  to  a  minor  under  the  supposition  that  he  is  of 
a,ge  is  no  defense,  it  is  held  that  the  lack  of  knowledge  may- 
be shown  as  a  mitigation  of  the  punishment.'*  Pharmacists 
are  liable  for  sales  they  make  to  minors  and  cannot  claim 
immunity  on  the  ground  that  they  acted  in  good  faith  and 
had  no  intention  to  violate  the  statute  prohibiting  such  sales.'" 

Sec.  733.    Vendor's  ignorance   of  purchaser's  minority  a 
defense. 

There  is  another  line  of  eases  which  hold  that  if  the  sale 
was  made  under  an  honest  belief  and  mistake  that  the  minor 
was  of  age  the  vendor  cannot  be  convicted  of  what  would 
otherwise  be  an  illegal  sale  because  of  his  minority.    "A  sale 


murdering  him  that  it  should  be 
dealt  with  less  leniently!" 

One  cannot  help  but  be  im- 
pressed with  the  belief  that  the 
rule  adopted,  holding  that  igno- 
rance is  no  excuse  for  having  sold 
liquor  to  a  minor,  has  been  adopt- 
ed by  the  courts  following  it  upon 
the  ground  of  expediency,  and 
practically  upon  the  ground  of  ne- 
cessity, in  order  to  reach  a,  class 
of  unscrupulous  offenders  who,  un- 
der any  other  rule,  can  trump  up 
a  convenient  and  plausible  defense. 

The  case  of  State  v.  Kinkhead, 
57  Conn.  173;  17  Atl.  855,  fol- 
lows the  reasoning  contained  in 
the  quotations  in  the  text. 

7s  Crampton  v.  State,  37  Ark. 
108;  Pounders  v.  State,  37  Ark. 
399. 

For  an  extended  article  on  "In- 
tent in  Crime,"  see  9  Criminal 
Law  Magazine  (March,  18S7),  p. 
139-178. 

A  statute  providing  that  it  is 
a  good  defense  where  liquor  U 
sold  to  a  minor  in  good  faith  and 
in  the  belief  he  is  of  age,  has  no 


application  to  a  sale  to  -a  student 
where  a  statute  forbids  sales  to 
him.  Peacock  v.  Limburger,  95 
Tex.  258 ;  66  S.  W.  7«4. 

In  Iowa  a  sale,  if  the  seller 
does  not  know  the  purchaser  is 
not  a  minor  may  be  made  by  him 
upon  a  statement  in  writing  by  a, 
reliable  person  known  to  him  that 
the  purchaser  is  not  a  minor.  This 
statute  requires  such  an  identifi- 
cation upon  every  occasion  of  a 
sale,  and  a  sale  made  upon  a  sec- 
X)nd  occasion  without  a  new  writ- 
ten identification  is  illegal,  if  it 
turn  out  the  purchaser  is  a  minor. 
State  v.  Mulhern,  109  Iowa,  464; 
106  X.  W.  267. 

A  statute  making  it  an  offense 
to  sell  to  a  minor  is  not  modified 
by  a  subsequent  statute  making 
it  an  offense  for  a  minor  to  mis- 
represent his  age,  so  as  to  in- 
duce the  vender  to  sell  liquor  to 
him.  State  v.  Gully,  41  Ore.  318; 
70  Pac.  385. 

T9  McCoy  V.  Clark,  109  Iowa,  404; 
81  N.  W.  159;  State  v.  People,  1 
Penn.    (Del.)    525. 
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of  intoxicating  liquor  to  a  minor,"  said  the  Supreme  Court  of 
Indiana,  "under  the  belief,  entertained  in  good  faith,  that  he 
was  an  adult,  is  not  within  the  statute. ' '  '*  This  is  the  estab- 
lished rule  in  that  State  *^  and  in  many  other  States.*^    These 


soGoetz   V.  State,   41   Ind..i«2. 

81  State  V.  i^alb,  14  Ind.  403; 
Farbach  v.  State,  24,J[nd.  77;  Rin- 
eman  v.  State,  24  Ind.  80;  Moore 
V.  State,  65  Ind.  382;  Brown  v. 
State,  24  Ind.  113;  Werneke  v. 
State,  50  Ind.  22;  Bobinius  v. 
State,  63  Ind.  235;  Robinius  v. 
State,  «7  Ind.  94;  Holmes  v. 
State,  88  Ind.  145 ;  Ward  v.  State, 
48  Ind.  289;  Hunter  v.  State,  101 
Ind.  241;  Fitzenrider  v.  State,  30 
Ind.  238;  Kramer  v.  State,  106 
Ind.  192;  6  N.  E.  341;  Johnston 
.  State,  74  Ind.  197;  Mulread  v. 
State,  107  Ind.  62;  7  N.  E.  884; 
Ross  V.  State,  116  Ind.  495;  19 
N.  E.  451. 

"Is  the  seller  to  ask  every  pur- 
chaser his  age?  Very  well.  Sup- 
pose the  answer  states  it  falsely, 
and  the  seller  is  thus  led  to  sell 
to  a  minor?  Again,  is  the  seller 
to  trace  out  the  parents  of  every 
person  and  inquire  of  them?  Sup- 
pose they  give  false  information, 
and  thereby  ..liquor  is  sold  to  a 
minor.  The  State  is  not  the  par- 
ty giving  the  false  information, 
and,  hence,  would  not  be  estopped 
to  prove,  on  the  trial,  the  true 
age  of  the  person  to  whom  the 
liquor  was  sold.  What  rule  must 
povern  on  this  point?  We  think 
it  must  be  that  of  belief.  We 
think  the  offense  consists  in  sell- 
ing to  a  minor,  not  believing, .  or 
having  reason  to  believe  him  to  be 
an  adult.  Prima  facie,  the  seller 
would  be  presumed  to  know,  un- 


der the  law,  whether  the  person  he 
sold  to  was  a  minor  or  an  adult, 
and,  in  case  of  doubt,  he  would, 
if  he  sold,  take  the  hazard.  But 
we  think  he  might  be  permitted 
to  show,  on  a  prosecution  for  sell- 
ing to  a  minor,  that  the  person 
was  a  stranger  to  him,  and  that 
his  personal  appearance  would 
lead  any  person  of  common  obser- 
vation to  believe  him,  beyond 
doubt,  an  adult — that  he  repre- 
sented himself  as  such,  etc.  So 
he  might  prove  that  a  person 
whom  he  did  know  (but  not  his 
age),  was  treated  by  his  parents 
or  friends,  and  the  community 
as  an  adult.  Such  evidence 
would  be  for  the  jury  to  con- 
sider.'' State  V.  Kalb,  14  Ind. 
403. 

"It  cannot  be  assumed  that  the 
Legislature  would  attempt  such  a 
wrong  as  to  punish  as  criminal 
an  act  which  involved  no  criminal 
mind.  This  principle  is  as  old 
as  the  criminal  law,  and  underlies 
the  whole  of  it." 

Faulks  v.  People,  39  Midi. 
200;   33  Am.  Rep.  374. 

82  Marshall  v.  State,  49  Ala. 
21;  Adler  v.  State,  oS  Ala.  16; 
Bain  v.  State,  «1  Ala.  75;  Hill 
V.  State,  62  Ala.  168;  Reich  v. 
State,  63  Ga.  «16;  Harkey  v. 
State,  89  Ga.  478;  15  S.  E.  552; 
Faulks  V.  People,  39  Mich.  200; 
33  Am.  Rep.  374;  People  v. 
Welch,  71  Mich.  548;  39  N.  W. 
747;    1  L.  R.  A.  385;  McGuire  v. 
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eases  proceed  on  the  theory,  of  course,  that  there  was  a  mis- 
take of.  fact,  and  when  one  acts  upon  a  mistake  of  fact,  not 
having  been  negligent  in  the  ascertainment  of  the  truth,  he  is 
excused.  "It  cannot  be  assumed,"  said  the  Supreme  Court 
of  Michigan,  speaking  of  a  sale  made  to  a  minor  in  ignorance 
of  his  age,  "that  the  Legislature  would  attempt  such  a  wrong 
as  to  punish  as  criminal  an  act  which  involved  no  criminal 
intent.  There  can  be  no  crime  where  there  is  no  criminal 
mind.  This  principle  is  as  old  as  the  criminal  law  and  under- 
lies the  whole  of  it. ' '  *'  But  if  the  seller  wishes  to  avail 
himself,  as  a  defense,  of  the .  fact  that  he  sold  the  liquor  in 
ignorance  that  the  purchaser  was  a  minor,  the  burden  of  proof 
on  that  question  is  upon  him  to  malce  out  his  defense  by  show- 
ing such  facts  as  will  justify  the  inference  of  a  bona  fide  belief.'* 
Mere  belief  that  the  purchaser  was  of  age  is  not  a  defense ; 
such  a  belief  must  be  founded  upon  appearances  which  justify 
a  reasonable  conclusion  of  his  full  age."°  While  the  seller 
cannot  testify  that  he  did  not  intend  to  violate  the  law,^°  yet 

state  (Tex.),  15  S.  W.  917;  Mil-  Eineman  v.  State,  '24  Ind.  80; 
ler  V.  State,  3  Ohio  St.  475;  Ault- 
father  v.  State,  4  Ohio  St.  467; 
Newman  v.  State,  63  Ga.  533; 
Weed  V.  State,  55  Ala.  13;  Mar- 
shall V.  State,  49  Ala.  21;  State 
V.  Bradley,  15  S.  D.  148;  .87  N.  W. 
590  (by  statute);  State  v.  San- 
ford,  15  S.  D.  153;  .87  N.  W.  i592 

(by  statute);   People  v.  Bronner, 

145  Mich.  399;  108  N.  W.  672;  13 
Detroit  Leg.  N.  492;  Groom  v. 
Grimes,   89   L.   T.    129;    67   J.   P. 

345;  20  Cox  C.  C,  515;  Askew  v. 
State,  4  Ga.  App.   446;   61  S.  E. 

737;  Tinkle  v.  Sweeney  (Tex. 
Civ.  App.),  78  S.  W.  248  (by  stat- 
ute). 

ssFaulks    V.    People,    39    Mich. 
200;   33  Am.  Rep.  374.     See  also 

Bishop     Stat.     Crimes      (2     ed.), 

§  1022. 
siGoetz  V.   State,  41   Ind.   162; 

Farbach    v.    State,    24    Ind.    77; 


bwigert  v.  State,  99  Ind.  Ill; 
State  V.  Salikowski  (Del.),  69 
Atl.  839;  Mulreed  v.  State,  107 
Ind.  62;  7  N.  E.  884;  Tay- 
lor v.  State,  107  Ind.  483;  8 
N.  E.  450;  Fehn  v.  State,  3 
Ind.  App.  568;  29  N.  E.  1137; 
Reich  V.  State,  63  Ga.  616;  Ter- 
ritory V.  Hall,  17  Hawaii  536; 
State  V.  Mulhern,  130  Iowa  46; 
106  N.  W.  267;  Commonwealth 
V.   Terry,    15   Pa.  Super.   Ct.  608. 

85  Mulreed  v.  State,  107  Ind. 
62;  7  N.  E.  884;  Reich  v.  State, 
63  Ga.  616;  Creel  v.  Cordon,  44 
Tex.  Civ.  App.  367;  98  'S.  W. 
387;  State  v.  Fahey,  5  Penn. 
(Del.),  585;   65   Atl.   260. 

so  Ross  v.  State,  116  Ind.  495; 
19  X.  E.  451;  Bain  v.  State,  61 
Ala.  75;  Hill  v.  State,  62  Ala. 
168. 
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he  may  testify  he  had  no  intention  to  sell  to  a  minor  and  that 
he  believed  the  purchaser  was  of  age.''  Evidence  that  the 
purchaser  wore  a  beard  may  be  given,  but  it  is  not  sufficient, 
standing  alone,  to  justify  the  sale ;  '*  but  the  personal  appear- 
ance of  the  purchaser  cannot  be  considered  by  the  jury  as  he 
appeared  at  the  trial.  His  personal  appearance,  however,  as  it 
was  when  the  sale  was  made  may  be  shown  by  the  testimony  of 
witnesses.*'  The  vendor  may  testify  to  the  age  of  the  purchaser, 
if  he  know  it,  subject  to  cross-examination,  of  course,'"  and  to 
his  belief  he  was  of  age.®'  He  may  show  that  the  purchaser 
represented  that  he  was  of  age,  although  such  a  representation 
is  not  of  itself  a  defense.  It  must  be  coupled  with  other  facts, 
as  appearances  and  the  like."'  Persons  who  personally  know 
the  purchaser  may  give  an  opinion  concerning  his  age,"*  and 
may  say  he  did  or  did  not  appear  to  them  to  be  of  age,  but 
cannot  say  how  he  appeared  to  other  people."' 


s^Koss  V.  state,  116  Ind.  493; 
19  N.  E.  451. 

ssGoetz  V.  State,  41  Ind.  162; 
Swigart  v.  State,  90  Ind.  HI; 
Behler  v.  State,  112  Ind.  140;  13 
N.  E.  272. 

89  Ihenger  v.  State,  53  Ind.  251 ; 
Eobinius  v.  State,  63  Ind.  235; 
Bird  V.  State,  104  Ind.  384;  3 
N.  E.  827;  Mulreed  v.  State,  107 
Ind.  62;  7  N.  E.  884;  Stephen- 
son V.  State,  28  Ind.  272. 

80  Ross  V.  State,  9  Ind.  App. 
35;  36  N.  E.  167;  Benson  v.  Mc- 
Fadden,  50  Ind.  431. 

91  Mulreed,  107  Ind.  62;  7  X. 
E.  884. 

93Goetz  V.  State,  41  Ind.  162. 
(Inntra,    People    v.    Welch,     fl 
Mich.  548;   39  N.  W.   747. 

0*  Benson  v.  McFadden,  50  Ind. 
431. 

As  to  what  is  erroneous  in- 
struction on  the  pr.esumption  of 
guilt,  see  People  v.  Brenner,  145 
Mich.  399;   108  N.  W.  672. 


05  Ferguson    v.    State,    50    Tex. 
Cr.  App.   155;    95   S.   W.   111. 

By  statutes  in  some  States  the 
honest  belief  of  the  seller  that 
the  purchaser  is  not  a  minor  is 
made  a  defense.  Creel  v.  Cor- 
don, 44  Tex.  Civ.  App.  367;  98 
S.  W.  387;  Commonwealth  v. 
'i'erry,  15  Pa,  Super.  Ct.  608;  but 
such  a.  statute  does  not  extend  to 
an  instance  of  a  saloon  keeper 
permitting  a  minor  to  enter  and 
remain  in  his  saloon,  in  viola- 
tion of  statute.  Markus  v.  Thomp- 
son (Tex.  €iv.  App.),  HI  S.  W. 
1074;  Krick  v.  Dow  (Tex.  Civ. 
App.),  84  S.  W.  245. 

The  vendor  must  use  all  rea- 
sonable means  at  hand  to  ascer- 
tain the  age  of  the  minor;  he 
must  use  reasonable  diligence  ta 
obtain  accurate  information  con- 
cerning his  age,  and  honestly  be- 
lieve he  is  of  full  age,  and  is  not 
deceived.  State  v.  Fahey,  5  Penn. 
(Del.)   585;  65  Atl.  260. 
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Sec.  734.    Sales  in  sealed  and  corked  bottles  or  vessels. 

In  England  sales  of  intoxicating  liquors  may  be  made  to 
minors  when  sold  or  delivered  "in  corked  or  sealed  vessels  in 
quantities  not  less  than  one  reputed  pint  for  consumption  off 
the  premises  only."  The  word  "corked"  is  defined  to  mean 
' '  closed,  with  a  plug  or  stopper,  whether  made  of  cork  or  wood 
or  glass  or  some  other  material,"  and  the  expression  "sealed" 
to  mean  "secured  with  any  substance  without  the  destruction 
of  which  the  cork,  plug  or  stopper  cannot  be  withdrawn.""" 
This  statute  applies  only  to  licensees.  What  is  a  sealed  vessel 
has  been  the  subject  of  adjudication  in  that  country.  In  this 
instance  a  licensee  delivered  to  a  boy  a  pint  of  beer  in  a  bottle. 
The  bottle  was  fitted  with  a  glass  stopper  having  around  it 
a  ring  of  cork.  Over  the  top  of  the  glass  stopper,  from  one 
side  of  the  neck  of  the  bottle  to  the  other  side,  the  licensee, 
before  delivery,  stuck  a  gummed  label,  on  which  was  printed : 
"Caution.  This  label  must  not  be  tampered  with."  After 
affixing  the  label,  the  licensee  placed  a  portion  of  sealing  wax 
on  one  side  of  the  bottle,  partly  on  one  side  of  the  neck  of  the 
bottle  and  partly  over  one  end  of  the  label.  A  constable  on 
duty  outside  the  premises  stopped  the  boy  and  took  the  bottle 
from  him.  The  gum  on  the  bottle  was  then  wet,  and  the  con- 
stable by  taking  hold  of  the  label  on  the  end  of  which  there 
was  no  sealing  wax  was  able  to  detach  the  label,  which  came 
off  intact,  Ihe  sealing  wax  also  coming  off  the  bottle  with  the 
label.  The  court  held  that  the  licensee  was  properly  convicted, 
saying  that  the  vessel  must  be  in  fact  properly  corked  and 
sealed  and  not  in  vessels  believed  to  be  properly  corked  and 
sealed.  The  effect  of  the  decision  is  that  the  test  of  the  seal- 
ing is  whether  the  cork,  plug  or  stopper  can  be  withdrawn 
v/ithout  the  destruction  of  the  sealing  substance."'  Conse- 
quently a  sale  in  a  corked  bottle  is  not  a  sale  in  a  sealed 
vessel."*     Where  a  bottle  had  a  screw  top  over  which  was 

96  1  Edw.  7  e.  27,  §§  2  and  5.  98  Farndale  v.   Dillon,   76  L.   J. 

97  Brooks  V.  Mason  [1902],  2  K.  B.  922  [1907],  2  K.  B.  513; 
K.  B.  743;   72  L.  J.  K.  B.  19;  67        97  L.  T.  284;   71   J.  P.  379. 

J.  P.  47;  51  W.  K.  224;  88  L.  T. 
24;   19  T.  L.  K.  4. 
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placed  a  gummed  paper  label  which  was  contimied  down  the 
sides  of  the  neck  one  inch,  and  became  quite  dry  when  de- 
livered to  the  child,  and  on  the  trial  a  police  sergeant  showed 
a  similarly  sealed  bottle  could  be  opened  by  wetting  the  label, 
removing  it  and  taking  off  the  screw  top,  and  replacing  all  in 
six  or  seven  minutes,  it  was  held  that  the  licensee  delivering 
the  bottle  to  the  qjiild  was  guilty  of  selling  an  unsealed  pack- 
age.°°  But  in  such  an  instance  where  it  was  not  shown  the 
bottle  coul(i  be  opened  without  destroying  the  label,  the 
acquittal  was  held  proper.^  This  statute  also  makes  it  an 
offense  to  knowingly  send  "any  person  under  the  age  of  four- 
teen years  to  any  place  where  intoxicating  liquors  are  sold  and 
delivered  or  distributed,  for  the  purpose  of  obtaining  any 
description  of.  intoxicating  liquor,"  except  "in  corked  and 
sealed  vessels,  in  quantities  not  less  than  one  reputed  pint." 
In  construing  this  statute  one  of  the  judges  said:  "There 
must  be  evidence  that  the  sender  intended  that  the  vessel  in 
which  the  liquor  was  to  be  delivered  to  the  child  should  be 
corked  and  sealed  before  delivering."  Another  judge  said 
that  the  sender  "must  send  the  child  for  a  pint  at  least  of 
some  intoxicating  liquors  as  are  ordinarily  sold  in  corked  and 
sealed  vessels,  such  as  a  pint  of  champagne  or  of  bottled  beer. 
He  must  not  send  for  less  than  a  reputed  pint.  And,  further, 
he  must  not  send  the  child  with  a  bottle  which  has  to  be 
corked  and  sealed  by  the  sellei*  after  being  filled."  "In  my 
opinion,"  said  another  judge,  "the  statute  meant  that  a  child 
should  not  be  sent  for  any  liquor  which  is  not  sold  in  corked 
and  sealed  bottles. ' '  ^ 

Sec.  735.    Sales  to  students. 

In  three  States  at  least  statutes  have  been  enacted  for- 
bidding sales  or  gifts  to  students  of  schools.  One  of  these 
statutes  forbade  sales  "to  any  student  of  the  State  University, 

00  Mitcliell  V.  Crenshaw  [1909],  631;  67  J.  P.  i51;  20  Cox,  C.  C. 
1  K.  B.  701;   72  L.  J.  K.  B.  398;        449. 

88  L.  T.   463;    67   J.  P.   179;    20  2  Farndale   v.    Dillon    [1907],   2 

Cox  C.  C,  3«o.  K.  B.  513;   71   J.  P.  379;   76  L. 

1  Macey  v.  McKenzie,  88  L.  T.      J.  K.  B.  922. 
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or  of  any  school,  college  or  academy,"  and  this  was  held  to 
forbid  sales  to  adult  students  of  such  institutions.'  But 
another  statute  forbidding  sales  "to  any  minor  person,  pupil  or 
student  while  attending  school,"  was  held  to  apply  only  to 
minors  in  schools  and  not  to  adults.*  A  statute  prohibiting 
sales  to  minor  students  of  any  "college,  school  or  academy" 
applies  to  students  of  a  writing  school.^ 


AETICLE  II.— TO  SLAVES. 


SECTION. 

739.     Sales  or  gifts  to  slaves. 

Sec.  736.    Sales  or  gifts  to  slaves. 

The  statutes  prohibiting  sales  or  gifts  to  slaves  still,  have 
sufficient  interest  for  us  to  warrant  a  short  review  of  the 
cases.  A  sale  or  gift  Was  permitted  upon  the  order  or  direction 
or  with  the  consent  of  the  slave 's  owner ;  and  an  administrator 
who  had  possession  of  a  slave  was  his  owner. °  If  the  sale  was 
made  upon  a  forged  order,  the  order  was  no  protection  to  the 
vendor.'  Where  the  owner  of  a  slave  sent  him  after  the  liquor 
and  it  was  put  in  a  jug  for  him  and  the  jug  delivered  to  the 
slave,  this  was  held  to  be  neither  a  gift,  sale  nor  delivery  to 
the  slave,  but  a  sale  and  delivery  to  the  ovraer.*  But  prima 
facie  the  liquor  furnished   a  slave  was   for  his  ow^a.  use.* 

s State  V.  Cooper,  35  Mo.  App.  and    sale    to    a    student,  another. 

532.  jDaniels    v.     College      (Tex.     Civ. 

*  State  V.  Eichter,  23  Minn.  81.  App.),    50    S.    W.    205;    State    v. 

sFarroU  v.  State,  32  Ala.  557.  Hyde,   27    Minn.    153;    6    N.    W. 

A  statute  allowing  it  to  be  an  655. 
offense  that   the  liquor   was   sold  «  Boltze  v.  State,  24  Ala.  89. 

to  a  minor  in  good  faith,  believ-  7  Boltze  v.  State,  24  Ala.  89. 

ing  him  to  be  of  age,  has  no  ap-  «  Powell  v.  State,  ,27  Ala.  151; 

plication  to   a   sale  to   a   student  State    v.    McNair,    46    N.    C.     (1 

where  a  statute  forbids  such  sale.  Jones)    180. 

Peacock    v.    Limburger,    95    Tex.  » Hines   v.   State,   2a  Ga.   614; 

258;  66  S.  W.  764.  Parmell    v.    State,.   29    Ga.    681; 

Sale  to  a  minor  is  one  offense,  Murphy  v.  State,  28  Miss.  637. 
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Directions  of  the  master  to  the  owner  of  liquor  to  let  a 
slave  have  liquor  in  reasonable  quantities  whenever  he  wanted 
it  did  not  justify  sales  to  the  slave  at  all  times.  ^"  Nor  could 
the  person  hiring  a  slave  give  liquor  to  him;  only  the  owner 
could  do  that,  or  one  to  whom  he  had  given  his  consent  to  the 
gift.^^  In  North  Carolina  a  delivery  could  not  be  made  to  the 
slave  except  upon»the  written  order  of  his  master."  Usually 
statutes  preventing  sales  to  slaves  covered  both  wholesale  and 
retail  sales."  Pouring  whisky  into  a  jug  owned  by  the  slave 
who  is  waiting  for  it,  in  his  presence,  was  sufficient  to  con- 
stitute a  sale."  But  a  contract  to  sell,  not  accompanied  by  a 
delivery,  was  not  an  indictable  offense.^"  Where  a  statute  per- 
mitted a  sale  or  gift  in  the  presence  of  his  master,  it  was  held 
that  the  transaction  must  take  place  in  such  a  presence  of  him 
as  must  imply  a  knowledge  of  and  assent  to  the  sale  or  gift; 
and  if  the  master  remained  at  a  distance  in  order  to  watch  and 
see  if  the  law  was  violated  there  was  not  a  sale  or  gift  in  his 
presence.^'  But  a  statute  forbidding  a  sale  to  a  slave  did  not 
forbid  a  gift."  A  sale  to  a  white  man  who  immediately  gave 
it  to  a  slave  was  not  an  offense,  although  the  sale  was  made 
in  the  presence  of  the  slave  and  with  a  knowledge  that  the 
liquor  was  intended  for  him.^' 

loReinhart    v.    State,    29    Ga.  is  Smith   v.  State,  24  Tex.  547. 

522.  A  general  written  authority  to 

11  State   V.   Lyons,    3    La.    Ann.  sell  to  a   slave  was  deemed  suffi- 
154.  cient,  and  a  special  order  for  sueh 

12  Page    V.    Luther,    51    X.    C.  sale  was  not  necessary.     Johnson 
(6  Jones)    413.  v.  Commonwealth,   12  Gratt.   714. 

IS  State    V.    Schroeder,     3     Hill  For  additional  cases  on  sales  ta 
(S.  C.)  61;  State  v.  Evans,  3  Hill  slaves,  see  Bond  v.  State,  13  £m. 
(S.    C.)     190.      But   see    State    >-.  &     M.     265;      Commonwealth     v. 
Behrmans,   Riley    (S.   C.)    82.  Hatton,  lo  B.  Mon.  537;   State  v. 
1*  State  V.  Bierman,  1  Strobh.  L.  Bradshaw,     2     Swan     627;     Raw- 
(S.  C.)   256.  lins   v.    State,    2   Md.    201;    Lind- 
10  Pulse  V.  State,  5  Humph.  108.  say  v.   State,    19  Ala.  560;    State 
10  Brown  v.  State,  2  Head  180.  v.   Weaks,    7    Humph.   522 ;    Jolly 
This    statute    really    forbade    a  v.  State,  8  Sm.  &  M.  145;   Shut- 
sale    or     delivery    to    the     slave,  tleworth    v.    State,    35    Ala.    415; 
even  in  the  master's  presence,  ex-  State     v.     Harrington,     12     Rich, 
cept   for    the   use   of   the   master.  293. 
Jennings  v.  State,  3  Head  520. 
17  Allen  V.  State,  14  Tex.  633. 
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ARTICLE  III.— TO  DRUNKARDS. 


137.     Sales     to     intoxicated     per-  742.     Who  is   an  habitual  drunk- 
sons,  ard  or  intemperate  person. 

738.  Who  is  an  intoxicated  per-  743.     Knowledge  purchaser   is   an 

son.  habitual    drunkard    or    in- 

739.  No   knowledge   purcliasev   is  temperate  person. 

intoxicated.  744.     Sale  to   drunkard  after  no- 

740.  Civil  liability.  tice  not  to  sell  him. 

741.  Sales    or    gifts    to    habitual  745.     Sales   to    idiots    and   insane 

drunkards   or   intemperate  persons, 

persons.  746.     Sale  to  convict. 

Sec.  737.     Sales  to  intoxicated  persons. 

A  distinction  must  be  observed  in  sales  or  gifts  to  an  in- 
toxicated person  and  in  those  to  persons  in  the  habit  of  be- 
coming intoxicated  or  habitual  drunkards,  for  a  sale  to  an 
intoxicated  person  is  not  necessarily  a  sale  to  an  habitual 
drunkard,  and  there  may  be  a  sale  to  an  habitual  drunkard 
when  he  is  perfectly  sober  and  yet  an  offense  be  committed. 
Slight  variations  exist  in  the  several  statutes  of  the  States,  but 
usually  the  thing  that  is  forbidden  is  a  sale,  gift  or  bartering 
of  liquor  to  a  person  in  a  state  of  intoxication,  though  occa- 
sionally the  statute  makes  it  an  offense  to  "permit"  such  a 
person  to  obtain  liquor,  which  means,  of  course,  that  the  liqilor 
is  under  the  control  and  disposal  of  the  accused  at  the  time 
the  intoxicated  person  obtains  possession  of  it.  So  an  occa- 
sional statute  makes  it  an  offense  to  dispose  of  liquor  to  such 
an  individual.  In  the  latter  instance  a  sale  to  him  is  not 
necessary  to  make  the  transaction  an  offense,  for  if  one  buy 
the  liquor  and  direct  the  seller  to  deliver  it  to  this  intoxicated 
person,  the  offense  is  committed.'"  A  sale  to  the  drunkard's 
agent,  so  known  to  the  seller,  is,  of  course,  a  sale  to  the 

19  State   V.   Hubbard,    60     Iowa  Floyd    v.    Anderson,    12   N.   Z.   L. 

466;    15  N.  W.  287;   Fink  v.  Gor-  R.    567;    Scatard   v.    Johnson,   57 

man,  40  Pa.  95;  Vincent  v.  State  L.   J.    M.   C.   41;    51    J.   P.    389; 

(Tex.   Cr.   App.,    55    S.    W.    819;  Evans  v.  Hemingway,  52  J.  P.  134. 
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drunkard.^*  These  statutes  apply  both  to  licensed  and  un- 
licensed persons/^  but  not  to  a  person  who  treats  another  in 
his  own  private  residence  as  a  guest.^^  But  where  one  C  was 
on  a  drunken  debauch  at  a  certain  house  and  he  directed  the 
defendant  to  send  any  liquors  to  the  house  that  its  mistress 
might  order,  and  .pharge  their  cost  to  him,  it  was  held  that  all 
liquors  thus  f urnj^hed  to  her  for  his  use  was  a  sale  to  him.^* 
A  statute  making-  it  an  Offense  to  sell  liquors  only  when 
sold  in  less  quantities  than  a  quart,  has  no  application 
to  a  sale  to  an  intoxicated  person,  although  the  quan- 
tity exceeds  that  amount.''''  Of  course,  if  another  person 
in  the  defendant's  saloon  sell  the  liquor  to  a  drunken  man 
without    authority,    such   defendant    is   not   liable.^'      It    is 


25  Schulherr  v.  State,  68  Miss. 
227;. '8  So.  328;  Scatohard  v.  John- 
son, 57  L.  J.  M.  C.  41;  51  J.  P. 
3'89;  Evans  v.  Hemingway,  52  J. 
P.  134. 

2iAUenburg  v.  Common'wealth, 
126  Pa.  St.  602;  ,17  Atl.  799;  24 
W.  N.  C.  145;  4  L,  B.  A.  543; 
iritzenrider  v.  State,  30  Ind.  238. 
Contra,  State  v.  Nathken,  60 
W.  Va. '673;  55  S.  E.  742. 

22Albrecht  v.  -People,  78  'S  111. 
610.  ,'-<. 

In  this  case,  however,  the  court 
said  the  gtatute  was  aimed  only 
at  those  who  kept  dramshops, 
Dut  no  court  Would  convict  a  host 
for  treating  his  drunken  guest  in 
his  own  home.  •-;,,. 

Under  a  New  York  statute  it 
has  been  held  that  selling  liquor, 
to  a  drunken  man  was  not  in- 
dictable as  a.  misdeameanor.  Peo- 
ple v.  Hislop,  77  N.  Y.  331,  af- 
firming 16  Hun  577. 
V  A.  barkeeper  selling  liquor  to  an 
habitual  drunkard  is  liable  to  be 
fined.  Walton  v.  State,  62  Ala. 
197. 


asSchuUherr  v.  State,  fi8  Miss. 
227;  8  ,So.  328.. 

24  State  V.  Dolan,  122  Ind.  141 ; 
23  N.  E.  7«1,  overruling  Buell  v. 
State,  72  Ind.  523.  *' 

25  Hipp  V.  State,  5  Bldckfi  149 ; 
Lathrope  y.  State,  3  Ind.  192; 
Wilson  V.  State,  19  Ind.  App..389; 
46  N.  E.  1050._ 

If  a  sale  be  charged  and  the 
proof  show  a  gift,  there  ban  be 
no  conviction  on  the  charge.  Har- 
vey V.  State,  80  Ind.  142. 

Unless  some  statute  make  it  an 
offense  to  sell  to  an  intoxicated 
person,  a  sale  to  such  person  is 
not  an  offense.  Maxwell  v.  State, 
27  Ala.  660. 
,  Upon  a  charge  of  a  sale  to  an 
intoxicated  person  there  can  be 
no  conviction  for  a  sale  out  of 
hours  at  a  time  when  sales  can- 
not be  made.  Queen  v.  Harkins, 
7  Juta  69. 

In  Canada  it  was  held  that  an 
ordinance  prohlbitii;g  sales  to  a 
arunkard  is  valid;  but  one  that 
no  sale  shall  be  made  to  an  ha- 
bitual  drunkard   after   notice   not 
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inunaterial  tJiat  the  drunken  purchaser  does  not  himself  drink 
the  liquor,  for  if  he  pass  it  over  to  others  who  drink  it  there 
is  still  a  liahility,  for  the  prohibition  reaches  the  sale  to  the 
intoxicated  person  regardless  of  what  he  does  with  the  liquor.^* 
If  the  sale  is  to  a  sober  person,  and  he  passes  it  over  to  an 
intoxicated  person,  there  must  be  evidence  to  show  that  the 
seller  Imew  the  liquor  was  for  the  person  to  whom  it  was  given 
by  the  purchaser.^'  A  statute  forbidding  a  sale  to  a  drunkard 
does  not  forbid  a  gift,  though  the  gift  is  within  the  mischief 
of  the  statute.^'  And  if  a  sale  be  made  to  an  intoxicated 
person,  and  by  his  express  orders  it  be  not  delivered  to  him 
but  is  delivered  to  sober  persons  who  receive  and  drink  the 
liquor,  no  offense  is  committed,  for  the  object  of  the  statute  is 
to  keep  intoxicating  liquors  out  of  his  actual  possession  and 
control,  and  by  such  a  transaction  he  does  not  come  in  control 
of  them.^°  R  left  a  hotel  drunk  and  met  M  and  asked  him  to 
treat  him.  R  and  M  went  into  the  defendant's  hotel  and  M 
ordered  two  drinks,  one  for,  himself  and  the  other  for  R.  M 
paid  for  them  but  not  as  the  agent  of  R.  It  was  held  that  the 
sale  was  to  M  and  not  to  R.^" 

Sec.  738.    Who  is  an  intoxicated  person? 

No  peculiar  significance  attaches  to  the  word  "intoxicated" 
as  used  in  the  statutes,  except  that  the  intoxication  must  be 
produced  by  the  kind  of  liquors  forbidden  to  be  sold  to  an 
intoxicated  or  drunken  person,  which  are  usually  alcoholic, 
spirituous,  vinous  or  malt.'^    To  be  drunk  the  passions  of  the 

to  sell  to  him  given  by  a  relative  Johnson,  57   L.   J.   M.   C.   41;    51 

or  friend  of  the  drunkard  is^void.  J.  P.  389.                                    '  '• 

In  re   Barclay,    12   Up.  Can.   86;  28  Regina  v.  Mont,  30  Ont.  303 ; 

but  a  later  case  holds  that  a  city  3 '  Can.  Or.  Cas.  209. 

cannot    adopt    an    ordinance    for-  2"  Eegina  v.  Mont,   supra. 

bidding    a    sale    to    a    drunkard.  3o  Houldsworth    v.    Fairhall,    25 

Roberts   v.   GMnnie,   4^   Up.   Can.  N.   Z.    1,   distinguisl)ing   Scithard 

264.  V.  Johnson,  57  L.  J.  M.  C.  41;  51 

26  Eegina    v.     Mount,     30     Ont.  J.  P.  389. 

Rep.  303 ;'  3  Can.  Cr.  Cas.  209.  si  State   v.    Kelly,   47    Vt.    294. 

'27Dwyer  v.  Hermann, '  19  N.  Z.  In    this    case    it'  was    said:      "It 

209;     distinguishing    Scathard    v.  needs-  no    discussion    or '  illustra- 
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individual  must  fee  so  excited  as  to  be  visible  to  those  about 
him,  or  his  judgment  must  be  impaired.  In  one  sense  of  the 
word  any  amount  of  whisky  of  an  appreciable  quantity — as  a 
small  teaspoonf ul — will  produce  intoxication,  by  which  is 
meant  that  it  have  some  effect  upon  the  human  system,  and 
yet  in  law  it  would  not  be  intoxication  because  not  noticeable 
to  those  coming  in  contact  with  the  person  taking  the  liquor, 
could  not,  in  faet,'»be  detected  by  a  close  examination.  It  is 
not  such  an  intoxication  as  this  that  the  statutes  mean  when 
they  use  the  word  "intoxicated"  or  "intoxication."'^  In 
one  case  it  has  been  said:  "Whenever  a  man  is  under  the 
influence  of  liquor  so  as  not  to  be  entirely  at  himself,  he  is 
intoxicated,  though  he  can  walk  straight,  though  he  can  attend 
to  his  business,  and  may  not  give  any  outward  and  visible 
signs  to  the  casual  observer  that  he  is  drunk. ' ' '' 


tion  to  show  that  when  it  is  said 
that  a  man  is  intoxicated,  the 
meaning  is  that  his  condition  has 
been  produced  by  the  drinking  of 
intoxicating  spirituous  liquors. 
iJo  additional  word,  or  expression 
IS  used  or  needed  to  convey  the 
full  and  unambiguous  idea.  When- 
ever any  other  idea  is  intended 
10  be  conveyed  by  the  term  in- 
toxicated or  its  equivalent,  drunk, 
other  words  are  always  used,  and 
are  necessary  to  be  used.  It  is 
sometimes  said  that  a  person 
is  intoxicated  or  drunk  with 
opium  or  with  ether,  or  with 
laughing  gas.  But  it  is  always 
felt  and  understood  that'  such  is 
an  unusual  and  forced  use  of  the 
words  intoxicated,  drunk,  and  the 
addition  to  them  is  needful  in  or- 
der to  prevent  misapprehension 
of  the  §ense  in  which  those  words 
are  thus  used.  «  *  »  There  is, 
then,  no  need  of  any  addition  to 
the  word  when  used  in  the  com- 
plaint, in  order,  fully,  exclusively 


and  explicitly  to  indicate  the 
crime  defined  and  meant  by  the 
statute,  as  the  one  made  the  sub- 
ject of  the  prosecution  instituted 
by  the  complaint." 

32  State  V.  Pierce,  65  Iowa  85 ; 
21  TSr.  W.  195;  Brow  v.  State,  103 
Ind.  127;  2  IN.  E.  321;  Common- 
wealth V.  Trimble,  150  Mass.  89; 
•22  N.  E.  439;  State  v.  Nethken, 
60  W.  Va.  673;  55  S.  E.  742. 

ssElkin  v.  Buschner  (Pa.),  16 
Atl.  102;  Lafler  v.  Fisher.  121 
Mich.  60;  79  N.  W.  934. 

It  is  held  that  the  court  may 
refuse  to  charge  that  the  words 
"drunk"  and  "intoxicated"  are 
synonymous.  Simpson  v.  State, 
93  Ga.  196;    18  S.  E.  526. 

It  is  not  sufficient  showing  to 
obtain  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  that 
the  purchaser  always  drinks  some, 
but  no  one  who  does  not  know 
him  intimately  can  tell  that  he 
has  been  drinking,  although  he 
'feels    his   whisky."      Simpson   v. 
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Sec.  739.    No  knowledge  purchaser  is  intoxicated. 

Where  a  statute  provided  a  penalty  if  any  licensee  sell 
' '  any  intoxicating  liquor  to  any  drunken  person, ' '  it  was  held, 
•  if  the  customer  was  really  drunk,  the  licensee  could  not  set  up 
the  defense  that  he  and  his  partner  considered  the  customer 
not  to  be  drunk,  for  the  risk  of  discovering  the  fact  rested 
with  the  licensee.'*  Other  cases  hold  to  the  same  rule.'*"  In  an 
Indiana  case,  however,  it  was  said  that  it  was  not  necessary 
that  the  State,  show  that  the  defendant  knew  that  the  pur* 
chaser  of  the  liquor  was  intoxicated.  ' '  When  the  State  proved 
the  sale,  and  that  the  purchaser  was  at  the  time  in  a  state  of 
intoxication,  the  case  was  prima  facie  made  out.  When  the 
fact  of  intoxication  is  shown,  the  law  will  presume  the  seller 
knew  it.  Whether  an  individual  is  in  a  state  of  intoxication 
or  not  is  a  fact  ordinarily  open  to  the  perception  of  others, 


state,  93  Ga.   196;    18  S.  E.  526. 

A  witness  may  state  that  he 
could  see  that  a,  certain  person 
was  drunk,  or  that  he  acted  like 
he  was  drunk.  Such  testimony 
is  not  an  opinion.  Kuhlman  v. 
Weiben,  129  Iowa  188;  105  N.  W. 
445. 

A  "state  of  intoxication"  does 
not  mean  a  state  of  complete  in- 
toxication involving  almost,  entire 
suspension  of  the  faculties  of  the 
body  or  of  the  mind;  it  is  suffi- 
cient if  either  a  person's  mental 
or  his  bodily  faculties  are  so  dis- 
turbed by  the  influence  of  liquor 
that  an  average  man  who  is 
neither  a  publican  nor  a  prohi- 
bitionist would  say  it  was  im- 
proper for  him  to  be  supplied  with 
more  liquor.  Laflfey  v.  Magarian, 
22  N.'  Z.  577. 

"I  do  not  think  the  words 
'drunk  and  incapable'  are  an  ex- 
act equivalent  of  'in  a  state  of 
intoxication.'  It  seems  to  me 
that  these  words  signify  some  de- 


gree less  than  absolute  incapacity 
from  drunkenness.  It  is,  in  fact, 
assumed,  that  this  'person  already 
in  a  state  of  intoxication'  is  capa- 
ble of  asking  for  more  drink,  and, 
apparently,  capable  of  paying  for 
it;  for  it  cannot  be  assumed  that 
a  man  who  is  thoroughly  drunk 
■could  either  ask  for  a  drink  or 
pay  for  it.  The  state  pointed  out 
by  the  statute  is  therefore,  in  my 
opinion,  a  degree  less  than  abso- 
lute drunkenness."  Brown  v. 
Bowden,   19  N.  Z.  98. 

34Cundy  v.  Le  Cocq,  12  Q.  B. 
Civ.  207;  48  J.  P.  599;  53  L.  J. 
M.  C.  125;  51  L.  T.  265;  32  VV. 
R.  769.  '    . 

35  Church  v.  Higham,  44  Iowa 
482;  Commonwealth  v.  Julius,  143 
Mass.  132;  8  N.  E.  89'8;  McVeigh 
V,  Eccles,  18  N.  Z.  44;  Begina  v. 
Gibson,  11  Vict.  L.  R.  94;  Re- 
gina  v.  Bishop,  5  Q.  B.  259;  Re- 
gina  V.  Prince,  L.  R.  2  C.  C.  R. 
154. 
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and  persons  entrusted  with  the  sale  of  intoxicating  liquors 
must  take  notice  of  the  condition  of  those,  who  apply  for  it. 
If  the  degree  of  intoxication  should  be  so  slight  as  not  to  be 
noticeable  to  the  seller,  or  if,  on  account  of  concealment,  de-' 
eeption  or  any  other  peculiarity,  in  any  ease,  it  should  escape 
detection,  although  reasonable  care  was  exercised,  it  would  be 
a  legitimate  defense  to  make  such  facts  appear."  ^' 

Sec.  740.    Civil  liability. 

In  this  chapter  no  reference  will  be  made  to  the  civil  lia- 
bility of  a  person  selling  liquors  to  an  intoxicated  person  or 
habitual  drunkard.  That  subject  is  discussed  in  another 
chapter. 

Sec.  741.    Sal^  or  gifts  to  habitual  drunkards  or  intem- 
I        p«rate  persons. 

Statutes  not  only  prevent  sales  or  gifts  to  intoxicated 
persons  but  also  to  habitual  drunkards  or  persons  of  intem- 
perate habits.  It  is  said  that  not  only  such  statutes  but  public 
policy  forbid  sales  or  gifts  to  sueh  persons.'^  These 
statutes  apply  both,  to  licensed  and,  unlicensed  persons,^*  and 
to  a  barkeeper  of  a  Jicensed  dealer,^'  and  to  sales  and  gifts 
of  liquor.""  And  a  sale  to  such  a  person  upon  a  statement 
that  his  doctor  had  ordered  him  to  get  the  liquor  for.  sick 
members  of  his  family  is  no  excuse.*^  So  a  sale  to  one  who 
purchases  it  for  a  drunkard,  to  the  seller's  knowledge,  and 
who  is  permitted  by  the  seller  to  give  it  to  such  a  person,  is  a 
violation  of  the  statute.*"     Notwithstanding  this  decision  it 

•  30  Brow  V.  state,  103  Ind.  133;  lae  Pa.  St.  202;   17  Atl.  799;   24 

2  N.  E.  296;  Werneke  v.  State,  50  W.  N.  C.   1*5;   4  L.  R..  A.  i343. 

Ind.   23;   Berry  v.   State,  67  Ind.  Contra,   Albrecht  v.  -People,   78 

222.  111.  510. 

In   Whitton   v.   State,   37   Miss.  39  Walton  v.  State,  62  Ala.  197. 

379,  it  is  said  sufficient  proof  of  *»  Church  v.   Higham,   44  Iowa 

knowledge  of  the  intoxicated  state  482. 

of  the  purchaser  if  the  seller  had  *i  McDonald  v.  Casey,  84  Mich, 

reason  to  know  it.  505;  47  X.  W.  1104. 

=7  Fink  V.  German,  40  Pa.  95.  42  Walton  v.  State,  62  Ala.  197; 

38  Fitzenrider  v.  State,  30   Ind.  Scatchard    v.    Johnson,    52    J.    P. 

238;  Altenberg  v.  Commonwealth,  389;  57  L.  J.  M.  C.  41. 
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has  been  held  that  one  who  acts  as  the  agent  in  the  purchase 
of  intoxicating  liquor  for  an  habitual  drunkard  does  not 
violate  the  statute/"  It  is  not  necessary  to  the  commission  of 
the  offense  that  the  purchaser  should  be  intoxicated  at  the 
time  of  the  purchase,**  nor  that  the  vendor  had  no  intent 
to  violate  the  statute,  for  a  Mwluntary  delivery  of  the  liquor  is 
all  that  is  necessary  to  constitute  the  offense.*'  Of  course,  a 
sale  by  agent  is  as  much  a  crime  as  a  sale  in  person  when  the 
agent  is  authorized  generally  to  sell.*"  The  amount  of  the 
sale  is  immaterial,  as  where  a  general  statute  forbids  a  sale  of 
less  than  a  quart,  without  a  license  to  make  a  sale,  and  the 
amount  sold  to  the  drunkard  is  a  quart  or  over.*^  However, 
under  a  statute  prohibiting  a  sale  to  a  drunkard  a  sale  to 
him  as  agent  of  another  is  not  an  offense.**  Of  course,  a 
license  to  sell  liquor  does  not  authorize  a  sale  to  an  habitual 
drunkard.*"  It  is  immaterial  for  what  purpose  the  liquor  is 
sold.™ 

Sec.  742.    Who  is  an  habitual  drunkard  or  intemperate 
person. 

An  habitual  drunkard  is  a  person  who  is  in  the  habit  of 
getting  drunk ;  ^^  but  the  court  cannot  say  to  the  jury  that  it 

*3  Young  V.  State,  &8  Ala.,  358.  49  State   v.   Donovan,    10   K   D. 

**  Fontain    v.    Draper,    49    Ind.  203 ;  86  N.  W.  709. 

441;  State  V.  Dolan,  122  Ind.  141;  See    also    Barnes    v.    State,    19 

23  N.   E.   761.  Conn.   398;    Mapes   v.   People,   69 

*5  Hill    V.    State,    &2    Ala.    168.  111.  523 ;    Humpeler  v.  People,  92 

46  Commissioners     v.      Cartman  111.   400;    Dudley   v.   Sautbine,   49 

[1896],    1    Q.    B.    655;    60    J.    P.  Iowa  650;  31  Am.  Eep.  165;  State 

357;  65  L.  J.  M.  C.  113;  74  L.  T.  v.  Ward,  75  Iowa  637;   36  N.  W. 

726;  44  W.  E.  637;   12  L.  T.  334;  765;  State  v.  Heek,  23  Minn.  549; 

Worth  V.  Brown,  40  Sol.  J.  515;  State  v.  Farr,  34  W.  Va.  84;    11 

62  J.  P.  658.  S.  E.  737. 

*7Brow  V.  State,  103  Ind.  133;  Contra,  see  Farrell  v.  State,  45 

2  N.  P.  296;   Schmaedeke  v.  Peo-  Ind.  371;  Deveny  v.  State,  47  Ind. 

pie,  63   111.  App.   662;    McCoy  v.  208;    Williams   v.    State,   48    Ind.. 

Clark    (Iowa),  81   N.  W.  159.  306;   Miller  v.   State,  5   Ohio   St. 

Contra,  State  v.  Zeitler,  63  Ind.  275. 

441;    Weireter   v.    State,    69   Ind.  »» People  v.  Hamilton,  101  Mich. 

269.  87;  59  N.  W.  107. 

isDouthitt   V.   State    (Tex.   Civ.  "State   v.   Pratt,   34   Vt.   323; 

App.),  87  S.  W.  190.  Commonwealth   v.   MeNamee,    112 
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was  not  sufficient  to  prove  that  the  person  was  an  habitual 
d'runkard  to  show  that  he  had  been  frequently  drunk,  or  that 
five  or  six  instances  of  intoxication  did  not  establish  the  charge 
that  he  was  such  an  individual."^  So  it  is  error  to  charge  the 
jury  that  if  a  person  gets  drunk  from  three  to  five  times  a 
year  he  is  an  habitual  drunkard.^'  A  statute  which  defines 
an  habitual  drunka^rd  or  person  of  intemperate  habits  for  the 
purpose  of  having  a  guardian  appointed  for  him  has  no  appli- 
cation to  a  statute  forbidding  a  sale  of  liquor  to  him."*  The 
term  "intemperate  habits"  seems  to  be  slightly  different  in 
meaning  from  that  of  "habitual  drunkard."  Thus,  if  a  man 
living  in  the  country  usually  gets' drunk  when  visiting  the 
saloon,  he  is  a  person  of  "intemperate  habits,"  though  when 
in  the  country  he  neither  drinks  nor  even  tastes  intoxicating 
liquor.""  And  it  is  error  to  say  to  the  jury  that  "a  person 
who  is  in  the  habit  of  drinking  intoxicating  liquors  intem- 
perately  is  a  person  who  is  in  the  habit  of  getting  in- 
toxicated," for  intemperance  does  not  necessarily  imply 
drunkenness."'  Whether  or  not  a  person  is  an  habitual 
^drunkard 'or  a  person  of  intemperate  habits  is  a  question  for 
the  jury  trying  the  case  "'  and  not  one  calling  for  the  opinion 
of  a  witness.    It  must  be  directly  proven."^ 

Mass.  28«;   Miller  v.  Gleason,   18  ss  Tatum  v.  State,  63  Ala.  147. 

Ohio  Cir.  Ct.  Eep.  374;    10   Ohio  6«  MuUinix    v.    People,    76    111. 

C.    D.    20;    State    v.    Nathan,    60  211. 

W.  Va.  673;  65  S.  E.  742;   State  57  Harrison  v.  Ely,  120  111.  83; 

V.   Shinn,  63   Kan.  638;    66   Pac.  11  N.  E.  334;   Murphy  v.  People, 

650.  SO    111.   69;    Kamman    v.    People, 

52  Gallagher  v.  People,   120   111.  124  111.  481;   16  N.  E.  661,  affirm- 

179;    11   >f.   E.   335,   affirming   29  ing    24    111.    App.    3S8;     Birr    v. 

111.  App.  397;   Miller  v.  Sleason.  People,  24  111.  App.  389. 

18  Ohio  Cir.  Ct.  Rep.  374;  10  Ohio  ss  Gallagher  v.   People,   120   111. 

C.  D.  20.  179;  11  N.  E.  335,  affirming  29  111. 

63  Kamman   t.   People,    124   111.  App.  399. 

481;    16   N.   E.   661,   affirming- 24  It    is    not    necessary   to   consti- 

JU.  App.  388;   Birr  v.  People;  24  tute  the  offense  that  the  purchaser 

111.  App.  389.  should  have  a  fixed  habit  of  get- 
See   Harlan   v.    Richmond,    108  ting    drunk.      Giroux    v.    People, 

Iowa  161;   78  N.  W.  809.  132  111.  App.  562. 
5^  Campbell  v.  Jowe,  2  Tex.  Cir. 

App.  263 ;  21  S.  W.  723. 
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Sec.  743.  Knowledge  purchaser  is  an  habitual  drunkard  or 
intemperate  person. 
There  are  many  cases  that  hold  it  is  not  essential  to  a  con- 
viction of  having  violated  the  statute  for  selling  liquor  to  an 
habitual  drunkard  or  one  of  intemperate  habits  that  the  seller 
should  know,  or  by  reasonable  effort  or  precaution  could  have 
known,  the  purchaser  was  such  an  individual.""  Of  course,  if 
the  vendor  knows  the  purchaser  is  in  the  habit  of  getting  in- 
toxicated, then  he  is  guilty  of  a  willful  violation  of  the 
statute.""  And  even  where  the  statute  forbade  sales  to  a 
"person  of  known  intemperate  habits,"  it  was  held  that  it 
was  not  necessary  to  show  the  seller  knew  the  purchaser  was 
"a  person  of  known  intemperate  habits,"  for  it  was  said  that 
a  mere  sale  to  a  person  of  known  intemperate  habits  con- 
stituted the  offense."^  But  this  is  not  always  the  rule.  Thus, 
where  a  statute  made  it  unlawful  to  sell,  biarter  or  give  in- 
toxicating liquor  "to  any  person  who  is  in  the  habit  of  getting 
intoxicated,"  it  was  held  not  necessary  to  show  that  the  seller 
knew,  at  the  time  of  the  sale,  that  the  purchaser  was  such  a 
person.  "Applying  to  the  present  case,"  said  the  court,  "the 
same  rule  which  has  been  uniformly  applied  in  a  case  of  a 
sale  to  a  minor,  we  are  of  opinion  that  the  offense  is  made  out 
when  it  is  proved  that  the  person  charged  sold  intoxicating 
liquor  to  a  person  who  is  proved  to  have  been  in  the  habit  of 
getting  intoxicated.  The  State  is  not  required  to  prove  that 
the  defendant  sold  the  liquor  to  such  person  knowing  that  he 
was  in  the  habit  of  getting  intoxicated.  If  the  liquor  was 
sold  under  the  reasonable  belief,  entertained  in  good  faith, 
that  the  person  purchasing  it  was  not  in  |;he  habit  of  getting 
intoxicated,  such  fact  may  be  proved  by  the  defendant,  upon 

59  Barnes    v.    State,    19    Conn  Va.  81;   11  S.  E.  737;   Clifford  v. 

398;     Smith    v.    State,    19    Conn.  femith,  24  N.  S.  W.  192. 

493;    Humpeler  v.  People,  92   111.  See  Whitton   v.  State,  37  Miss. 

400;  Church  v.  Higham,  44  Iowa  379. 

482 ;  Dudley  v.  Sautbine,  49  Iowa  <">  Wolfe  v.  Johnson,  43  111.  App. 

650;   31   Am.  Rep.  165;   Common-  122. 

wealth  V.  Julius,  143  Mass.   132;  6i  Commonwealth    v.    Zelt,    138 

6   N.   E.   898;    State   v.   Heek,   23  Pa.  .615;   21  Atl.  7;   27  W.  N.  C. 
Minn.  549;  State  v.  Parr,  34  W.  ■    131;   11  L.  R.  A.  602. 
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whpm  rests  the  burden  of  proof  ov  this^subjeet;  Then  the 
question  is  for  the  court  or  jury  trying  the  case.  The  ques- 
tion of  the  good  faith  of  the  defendant  being  one  qf  fact  more 
than  o:E  law,  no  fixed  or  definite  rules  can  be  lajd  down  in 
advance  for  the  government  of  the  court  or  jury  in  the  trial 
of  such  cases.  But  we  think  it  may  be  safely  said  that  if  it 
should  be  proved  tljpt  the  defendant  had  no  personal  acquaint- 
ance with  or  previous  knowledge  of  the  habits  of  the  person 
who  applies  for  the  purchase  of  liquor,  and  who  is  at  the 
time  sober  and  exhibits  on  his  person  none  of  the  usual  in- 
dications resulting  from  habits  of  intoxication,  he  may  sell 
to  him  without  making  any  inquiry  into  his  habits  of  sobriety 
or  intoxication.  If,  on  the  other  hand,  the  vendor  from  his 
personal  acquaintance  with,  or  knowledge  of  the  habits  of,  or 
from  the  condition  or  appearance,  of  a  person  who  applies  to 
purchase  liquor,  .has  reason  to  believe  that  such  person  is  in 
the  habit  of  getting  intoxicated,  he  would  not  be  justified  in 
-gfeUing  to  him  until  he  had  by  reasonable  inquiry  ascertained 
that  the  person  so  applying  was  not  in  the  habit  of  getting 
intoxicated.  Whenever  the  vendor  is  put  upon  inquiry  he 
should  be  held  to  pretty  satisfactory  proof  of  good  faith."  °^ 
"Where  there  can  be  no  offense  unless  the  seller  knew  the 
purchaser  was  an  habitual  drunkard  or  an  intemperate  person, 
the  State  must  show  beyond  a  reasonable  doubt  that  the  seller 
knew  what  kind  of  a  person  the  purchaser  was  at  the  time  the 
sale  or  gift  was  made."' 

Sec.  744.    Sale  to  drunkard  after  notice  not  to  sell  him. 

In  Indiana  a  statute  makes  it  an  offense  to  sell,  barter  or 
give  liquor  "to  any  person  who  is  in  the  habit  of  becoming 
intoxicated   after  notice   shall  have  been   given   to   him  in 

«2Farrell  v.  State,  45  Ind.  371;  App.),  61   S.  W.  66;   Mitchell   v. 

Zeiger  v.  State,  47  Ind.  129;   De-  Gascoigne,    23    N.   S.    W.    239;    6 

veney  v.  State,  47  Ind.  208;  Foun-  S.  R.  (X.  S.  W.)  717. 

tain  V.  Draper,  49  Ind.  441;  Wil-  ss  State  v.  Alderton,  50  W.  Va. 

liams  V.  State,  48  Ind.  306;  Buell  101;    40    S.    E.    350;    McCormack 

y.   State,    72   Ind.   523;    State    v.  v.    State,    133    Ala.    202;    32    So. 

Dolan,    122    Ind.    141;    23    N.   E.  268. 
761;    Haney  v.  Mann    (Tex.  Civ. 
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writing  by  any  citizen  of  the  township  or  ward  wherein  such 
person  resides,  that  such  person  is  in  the  habit  of  becoming 
intoxicated. ' '  **  Under  this  statute  the  giving  of  the  notice 
is  an  essential  element  to  constitute  the  sale,  barter  or  gift  an 
offense,®"  and  it  must  be  given  by  a  person  of  the  class  desig- 
nated in  the  statute  to  give  it.°°  Inability  on  the  part  of  the 
defendant  to  read  will  not  excuse  him  from  liability  if  a 
written  notice  has  been  duly  given  him.*'  In  North  Dakota  it 
is  held  that  a  sale  after  notice  is  an  offense  regardless  of  the 
fact  that  the  purchaser  is  not  a  person  of  intemperate  habits."* 
A  printed  notice  is  sufficient,  and  it  need  not  set  forth  all 
that  is  necessary  to  make  out  a  case.  Nor  is  knowledge  of  the 
seller  that  the  person  he  is  selling  to  is  the  same  person  whose 
name  is  inserted  in  the  notice  necessary  to  make  him  liable 
under  the  statute.*®  But  if  the  stattite  requires  the  notice  to 
be  signed  by  the  person  giving  it,  then  a  copy  of  a  notice, 
although  his  signature  be  copied,  is  not  sufficient, '" 

Sec.  745.    Sales  to  idiots  ajid  insane  persons. 

In  Canada  a  by-law  forbidding  sales  and  gifts  to  idiots  and 
insane  persons,  unless  made  under  the  written  permission  of 

64  Burns  Rev.  S.  1908,  §2465.  oo  Queen  v.  Dias,  1  Can.  Cr.  Cas. 
Tie    act   is    constitutional.      Far-       534. 

rell  V.  State,  45  Ind.  371.  '»  Gleason    v.    Williams,    27    C. 

65  Miller  v.  State,  107  Ind.  152;       P.   (Can.)  03. 

7  N.  E.  898;   State  v.  Smith,  122  A  drunkard  may  be  prohibited 

Ind.   178;    23   N.  E.   714;    Wilson  purchasing   liquor   on  the  ground 

V.  State,  19  Ind.  App.  389;  46  N.  that   excessive  drinking  is  injuri- 

E.  1050;  Dolan  v.  State,  122  Ind.  ous   to   his   health.      Krummel  v. 

141;   23  X.   E.  761;    Garaghty  v.  Kidd  [1905],  Vict.  L.  R.  193;  26 

State,  110  Ind.  103;  11  N.  E.  1.  Austr.  L.  T.  131;   10  Austr.  L.  R. 

eoEngle  v.   State,   97   Ind.   122.  264. 

67  Cayionette  v.  Girard,  28  L.  In  New  Zealand  the  justices  is- 
C.  J.  177;  1  Mon.  Sup.  Ct.  182;  suing  the  license  may  issue  an 
State  V.  Gutekunst,  24  Kan.  252.  order  forbidding   sales   to   a   par- 

68  State  V.  Donovan,  10  N.  D.  ticular  individual,  but  an  order 
203;  86  N.  W.  709.  See  as  to  issued  in  blank  and  filled  out  by 
what  is  sufficient  evidence  of  a  a  constable  is  void.  Cooper  v. 
sale.  State  v.  Pritchard  (N.  D.),  McMullen,  16  N.  Z.  L.  R.  560; 
91  N.  W.  583.  Rex  v.  Ward,  21  N.  Z.  606. 
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his  guardian  or  master,  was  upheld  where  a  statute  em- 
powered the  adoption  of  a  by-law  requiring  a  consent  of  the 
guardian  or  master  to  be  first  given.'^ 

Sec.  746.    Sale  to  convict. 

It  is  common  legislation  to  forbid  sales,  gifts  or  furnishing 
liquor  to  convicts,  or  even  to  persons  in  jail.  To  constitiite 
the  offense  the  convict  need  not  be  at  the  time  confined  in  the 
penitentiary.''^ 


AETICLE  IV.— TO  INDIANS  AND  NATIVES. 

SECTION.  SEC    ION. 

747.  Introducing  liquor  into  the       749.     Sales  to  Indians. 

Indian  country.  750.     State  legislation. 

748.  What    is    not    an    introduc-       751.     Sale  to  natives  under  Brit- 

tion  of  liquor  into  Indian  ish  Government, 

country. 

Sec.  747.    Introducing  liquors  into  the  Indian  country. 

In  1897  Congress  enacted  that  it  should  be  unlawful  to  sell 
intoxicating  liquors  to  an  Indian  for  whom  the  United  States 
holds  the  title  to  land  in  trust,  or  who  is  a  ward  of  the  Govern- 
ment under  an  Indian  superintendent  or  agent,  or  over  whom 
the  Government,  through  its  departments,  exercises  guardian- 
ship.'^ Similar  statutes  had  been  in  force  previous  to  that 
time.'*  These  statutes  are  held  constitutional  undei*  the  treaty 
making  power  of  the  United  States  and  upon  the  power  of 
Congress  to  regulate  commerce  with  the  Indians.'^     "Indian 

71 /«  re  Eoss,  l4  Can.  Prac.  171;  amendment   of   July    23,    1-892,    c. 

In  re   Barclay,   12 "Up.    Can.   86;  234;  27   Stat,   at  Large  230;   Act 

In  re  Arlell,  38  Up.  Can.  594.  January  30,  1897,  c.  109;  29  Stat. 

72  Askew    V.    Sta:te     ( Ala. ) ,    4G  at  L.  506. 

So.  751.                          ,  "  Dick  v.  United  States,  208  U. 

"  Act  Cong.',  January  30,   1897  S.  340 ;  28  Sup.  Ct.  399 ;  52  L.  Ed. 

(2  Supp.  Rev.  Stat.  p.  544).  — ;    United   States   v.   43   Gallons 

"Rev.  Stat.  U.  S.,  §  2139,  and  of  Whisky,  3  Wall  407;  18  L.  Ed. 
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country"  as  used  'u  the  United  States  statute  does  not 
embrace  territory  in  jvhich  the  Indian  title  has  been  ex- 
tinguished and  ovei"  which  the  jurisdiction  of  the  State  for  all 
purposes  of  government  is  full  and  complete. "'  But  the 
agreement  between  the  United  States  and  the  Nez  Perce 
Indians  that  the  Federal  laVFs  forbidding  the  introduction  of 
liquors  into  the  Indian  country  should  apply  for  twenty-five 
years  to  the  lands  by  the  treaty  ceded  to  the  United  States  as 
well  as  to  those  lands  retained,  as  well  as  to  those  allotted  to 
them  in  severalty,  was  not  an  invasion  of  the  sovereignty 
of  the  State  of  Idaho  in  which  these  lands  were  situated,  and 
therefore  valid.'"  These  various  statutes  of  the  United  States, 
■when  the  Indian  country  lies  within  a  State,  apply  only  be- 
cause of  the  status  of  the  Indian  or  because  of  the  locus  of 
the  forbidden  act  being  on  a  reservation.'^'  The  Red  Lake 
and  Pembina  Indian  reservation  was  held  to  be  "Indian 
country, ' '  the  court  looking  to  the  Act  of  1834,  referred  to  in 


182;  Farrell  v.  United  States,  110 
Fed.  942;  49  C  €.  A.  183.  See 
also  United  States  v.  Shaw  — 
Mux  2  Sawy.  264;  Fed.  Cas.  No. 
16268;  American  Fur  Co.  v.  United 
States,  2  Pet.  358;  United  States 
V.  Earl,  17  Fed.  75;  Nelson  v. 
United  States,  30  Fed.  112; 
United  States  v.  Buckles,  6  Ind. 
T.  319;  97  S.  W.  1022;  United 
States  V.  Forty-three  Gallons  of 
Whisky,  93  U.  S.  188;  23  L.  Ed. 
84-6. 

76  Dick  V.  United  States,  208  U. 
S.  340;  28  Sup.  Ct.  399;  52  L.  Ed. 
— ;  Bates  V.  Clark,  95  U.  S.  204; 
24  L.  Ed.  471. 

"  Dick  V.  United  States,  208  U. 
S.  340;  28  Sup.  Ct.  399;  52  L.  Ed. 
— ;  United  States  v.  Boss,  160 
Fed.  132;  Eo!  pa/rte  Viles,  139  Fed. 
68. 

'8  United  States  v.  Boss,  160 
Fed.      132;      Farrell     v.      United 


States,  110  Fed.  942;  49  C.  C.  A. 
183;  United  States  v.  Forty-three 
Gallons  of  Whisky,  93  U.  S.  188; 
23  L.  Ed.  846.  . 

See  act  of  February  8,  1887  (24 
U.  S.  Stat,  at  Large  388). 

By  act  of  Congress,  June  30, 
1834  (4  U.  S.  Stat,  at  L.  729,  §  1), 
the  "Indian  country"  is  defined  as 
"all  that  part  of  the  United  States 
west  of  the  Mississippi,  and  not 
within  the  States  of  Missouri  and 
Louisiana  or  the  Territory  of  Ar- 
kansas, and  also  that  part  of  the 
United  States  east  of  the  Mississ- 
ippi River  and  not  within  any 
State  to  which  the  Indian  title 
has  not  been  extinguished."  But 
this  was  repealed  by  §  5396,  U.  S. 
Rev.  Stat.,  and  the  statute  can  no 
longer  be  appealed  to  for  a  defi- 
nition of  the  "Indian  country. ' 
Palcher  v.  United  States,  11  Fed. 
47. 
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a  note,  for  a  definition  of  the  term."  It  has  been  held  that 
all  Indians  residing  in  Oregon  are  prima  facie  members  of 
some  Oregon  tribe,  and  for  that  reason  subject  to  the  charge 
of  the  superintendent  of  Indian  affairs  in  that  State."*  So 
in  the  Indian  Territory,*^  and  the  Territory  of  Alaska  under 
Act  of  March  3,  1873,*=  but  not  under  the  Act  of  March  15, 
1864.*'  Only  that  jjortion  of  the  United  States  that  has  been 
declared  "Indian  country"  can  be  included  therein.**  But 
territory  within  a  State  which  has  been  conveyed  by  the 
United  States,  ceded  to  it  by  an  Indian  tribe,  which  has  passed 
into  the  ownership  of  individuals  and  a  municipality  of  the 
State,  is  no  longer  "Indian  country,"  and  Congress  has  no 
power  to  legislate  concerning  the  introduction  of  liquors 
therein.*' 

Sec.  748.    What  is  not  an  introduction  of  liquor  into  Indian 
countiy. 

Liquor  transported  through  an  Indian  reservation  to  a 
place  where  it  may  be  lawfully  sold  is  not  introduced  into 
the  "Indian  country,"  and  is  not  subject  to  seizure,  either 
while  in  transit  or  when  it  has  reached  its  destination.*"    Nor 

7»  United  States  v.  Le  Bris,  121  ss  Ex  parte  Dick,  141  Fed.  5;  72 

U.  S.  278;   7  Sup.  Ct.  894;   30  L.  C.  C.  A.  667;  In  re  Heff,  197  U.  S. 

Ed.  946;   United  States  v.   Forty-  488;  25  Sup.  Ct.  506;   49  L.  Ed. 

three  Gallons  of   Whisky,   108  U.  848. 

S.  491;  2  Sup.  Ct.  906;  27  L.  Ed.  So  of  the  Cattaraugas  and  AUe- 

.803.     See  Three  Cases  of  Cognac  gheny  Indian  Reservations  in  New 

Brandy,   14  Fed.  539.  York.      Benson   v.   United   States, 

80  United     States     v.     Wirt,     3  44  Fed.  178. 

Sawy.  161;   Fed.  Cas.  No.  16745;  The     Yakima     Reservation     in 

United  States  v.  Tom,   1   Ore.  26.  Washington   is    part   of   the    "In- 

81  Bureh  v.  United  States,  7  Ind.  dian  country."  United  States  v. 
T.  294;    104  S.  W.  619.  Sutton   (U.  S.),  30  Sup.  Ct.  116; 

82 /»  re  Carr,  3  Sawy.  316;  Fed.  United  iStates  v.  Celestine  (U.  S.), 

Cas.  No.  2432 ;  In  re  Sah  Quah,  31  308  Sup.  Ct.  93. 

Fed.      327 ;      United     States      v.  88  United  States  v.  Four  Bottles 

Stephens,   12  Fed.  52.  of    Sour    Mash    Whisky,    90    Fed. 

8s  United   States   v.    SeveloiT,    2  720;    United    States    v.    29    Gal- 

Sawy.  311;  Fed.  Cas.  No.  16252.  Ions    of    Whisky,    45     Fed.     847; 

8*  United    States   v.    Seveloff,    2  United    States   v.    Carr,    2    Mont 

Sawy.  311;    Fed.  Cas.  No.   16252.  234. 


1261  SAI-ES  AND   GIFTS  TO  DRUNKAEDS.  §  749 

is  whisky  that  has  been  ordered  by  a  resident  of  the  Indian 
country  to  be  shipped  to  him  from  outside  such  country — as 
where  the  person  ordering  it  lived  in  Alaska  and  ordered  the 
liquor  shipped  from  San  Francisco — and  the  person  so  order- 
ing it  is  not  guilty  of  an  attempt  to  introduce  it  into  such 
country.  To  make  the  attempt  to  introduce  liquor  into  the 
Indian  country  a  criminal  intent,  the  act  done  in  pursuance 
of  such  intent  must  be  performed  after  the  liquor  has  been 
brought  so  near  some  point  or  place  of  "the  main  lands  or 
waters"  of  such  country  as  to  render  it  convenient  to  bring 
it  from  there,  or  at  least  to  make  it  manifest  that  such  is 
the  present  purpose.*^ 

Sec.  749.    Sales  to  Indians. 

A  sale  to  an  Indian  who  is  under  the  charge  of  an  Indian 
agent  or  superintendent  is  an  offense,  although  not  made  in 
the  Indian  country,'*  even  if  made  to  an  Indian  who  has 
received  allotted  lands  and  is  an  elector  of  the  State,  if  still 
under  control  of  an  Indian  agent,*"  or  even  if  he  is  a  soldier 
in  the  United  States  ariny."*  Any  officer,  soldier  or  employe 
of  the  United  States  furnishing  ati  Indian  liquor  is  liable."^ 
So  an  Indian  selling  liquor  to  an  Indian  may  be  punished."^ 
The  statute  applies  to  sales  made  to  Indians  of  mixed  bloods 
"over  whom  the  Government,  through  its  departmgnts,  exer- 
cises guardianship,"   and   includes   Indian   students   at   the 

87  United  States,   12  Fed.   52.  1847,  see  Fowler  v.  United  States, 

88  United    States  v.   Burdick,   1       1    Wash.   T.   3. 

Dak.    142;    46   N.   W.   571;    Mul-  92  United  States,   2   Sawy.   364;* 

ligan   V.   United  States,   120   Fed.  Fed.  Cas.  No.  16268. 

98.  The    California    statute    applies 

89  United  States  v.  Renfrew,  3  to  any  Indian  regardless  of  their 
Okla.  161;   41  Pao.  88.  tribal     relations     or     citizenship. 

90  United   States    v.    Hurshman,  People  v.  Bray,  105  Cal.  344;   38 
53    Fed.    543.      See    also    United  Pac.  731;  27  L.  R.  A.  158. 
States   V.   Holliday,    3   Wall   407;  Upon  a  charge  of  selling  to  an 
18  L.  Ed.  182.  Indian    a    plea    in    abatement    to 

91  In  re  McDonough,  49  Fed.  the  effect  that  the  purchaser  was 
360.  not  an  Indian  cannot  be  pleaded. 

As  to  punishments  under  acts  State  v.  Bailey,  57  Neb.  204;  77 
of  June   30,   1834,   and   March   3,      N.  W.  654. 
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Carlisle  Indian  School  in  Pennsylvania.®'  A  sale  to  a  half 
breed  is  illegal."*  A  sale  to  an  Indian  outside  an  Indian 
reservation,  who  is  "under  the  charge  of  any  Indian  super- 
intendent or  Indian  agent  appointed  by  the  United  States," 
is  forbidden  by  the  statute.""  Actual  control  or  immediate 
personal  superintendence  by  the  agent  over  the  Indian  to 
whom  the  liquor  is  sold  is  not  essential  to  the  commission  of 
the  offense  if  the  tribe  to  whom  the  Indian  belongs  is  under 
the  control  of  the  agent  and  the  Indian  still  keeps  up  his 
tribal  relations.""  Even  though  the  Indian  owns  a  piece  of 
land,  on  which  he  resides,  and  casts  his  vote  under  the  State 
laws,  he  is  still  such  a  person,  if  he  lives  with  his  tribe  and 
keeps  up  his  tribal  relations,  to  whom  liquor  cannot  be 
sold."^  The  sale  must  take  place  in  the  Indian  country  to 
be  an  offense  under  the  statute."'  A  Puyallup  Indian,  who 
inherited  land  from  his  parents  in  the  Puyallup  reservation, 
patented  in  1886,  pursuant  to  the  treaty  of  December  26, 
1854,°°  is  not  within  the  Act  of  1897  ^  prohibiting  sales  of 
intoxicating  liquors  to  an  Indian  for  whom  the  United  States 
holds  title  to  land  in  trust,  or  who  is  a  ward  of  the  Govern- 
ment under  an  Indian  superintendent  or  agent,  over  whom 
the  Government,  through  its  departments,  exercises  guardian- 
ship, even  though  the  Act  of  Congress  of  1887  ^  confers  the 

93  United  State  v.  Belt,  128  Fed.  95  United  States  v.   Holliday,   3 

168.  Wall.  407;  .18  L.  Ed.  182. 

[Citing   United  States    v.    Hoi-  96  United    States     v.     Flynn,    1 

liday,  9  Wall.  407;  1«  L.  Ed.  182;  Dill  431;  Fed.  Cas.  No.  15124. 

tr.    S.    V.    Osborn    (D.    C),    2    F.  »?  United  States   v.   Holliday,   3 

58;   U.  S.  V.  Earl   (C.  C).   17  F.  Wall.  407;   18  L.  Ed.  182;  Farrell 

75;   U.  S.  V.  Hurshman    (D.  C),  v.    United   States,    110    Fed.    942; 

53  F.  543;  U.  S.  v.  Flynn,  1  Dill.  49  C.  C.  A.   183. 

451;    Fed.  Cas.  No.   15124;   U.  Si  98  United  States   v.   Winslow,   3 

V.  Burdick,  1  Dak.  142;  46  N.  W.  Sawy.  337;   Fed.  Cas.  No.   16742; 

571;    Renfrow   v.    U.    S.,    3    Okla  United  States    v.    Downing,    Fed. 

170;    41   P.   88;    U.   S.   v.   Clapox  Cas.  No.   14991.     ' 

(D.  C),  35  F.  575.]  99  lo  Stat,  at  L.  1132,  Art.  6. 

9iRegina  v.  Mellon,  4  Terr.  L.  i  January    30,    1897     (2    Supp. 

R.  301.     This  is  a  Canadian  de-  Rev.  St.  p.  544). 

cision.  2  1  Supp.  Rev.   St.    (2  ed.),  p. 

S36,  §  6. 
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right  of  citizenship  on  Indians  to  whom  allotments  have  been 
made.*  The  statute  does  not  apply  to  an  Indian  who  has  been 
emancipated  from  Government  guardianship.*  It  is  no 
defense  for  the  person  disposing  of  the  liquor  that  he  did  not 
know  the  purchaser  was  an  Indian ;  •■■'  nor  is  it  upon  a  charge 
for  illegally  introducing  liquors  into  the  Indian  country  that 
the  United  States  Government  had  issued  a  license  for  their 
sale  in  such  country."  The  statute  does  not  prohibit  the  intro- 
duction of  malt  liquors  into  the  Indian  country.'  An  indict- 
ment charging  a  sale  to  divers  Indians  of  a  certain  tribe  to 
the  grand  jurors  unknowm,  is  sufficient  as  to  whom  the  buyers 
were.*  So  it  is  sufficient  to  allege  that  the  Indian  was  a  ward 
of  the  United  States,  and  proof  that  he  was  a  ward  and  also 
an  Indian  to  whom  ^n  allotment  of  land  had  been  made  shows 
no  variance.'  The  military  force  of  the  United  States  may 
be  empowerefd  to  arrest  persons  violating  these  statutes,^"  and 
an  Indian  agent  may  seize  the  property  of  a  third  person 
used  in  carrying  liquor  into  the  Indian  country.^^ 


3  United  States  v.  Kopp,  110 
Fed.  160. 

Section  5  of  the  act  providing 
that  patents  shall  be  issued  to  the 
Indians  applies  only  to  patents  is- 
sued after   its   enactment. 

*In  re  Heff,  197  U.  S.  488;  25 
Sup.  Ct.  506 ;  49  L.  Ed.  848.  The 
statute  does  not  apply  to  the  Pu- 
eblo Indians  of  New  Mexico. 
United  States  v.  Mares  (X.  M.), 
88  Pac.  1128. 

5  United  States  v.  Stofelo,  76 
Pac.  611.  Contra,  under  the  Ca- 
nadian statute.  Regina  v.  Mellon, 
4  Terr.  L.  R.  301. 

6  United  States  v.  Ellis,  31  Fed. 
808;  Endleman  v.  United  States, 
86  Fed.  436. 

TSatUs  V.  United  States,  152 
U.  S.  570;  14  Sup.  Ct.  720;  38 
L.  Ed.  356,  reversing  51  Fed.  808. 

8  Foerster  v.  United  States,  116 
Fed.  860. 


9  Mulligan  v.  United  States,  120 
Fed.  98. 

ioln  re  Carr,  3  Sawj-.  316;  — 
Fed.  Cas.  No.  2432. 

11  Webb  V.  Nickerson,  11  Ore. 
382;   4  Pac.  1126. 

Formerly  persons  arrested  could 
be  confined  in  military  prisons. 
Waters  v.  Campbell,  5  Sawy.  17; 
Fed.  Cas.  No.   17265. 

For  Canadian  cases  see  Regina 
v.  McGauley,  12  P.  R.  259;  Re- 
gina V.  Green,  12  P.  R.  373;  Re- 
gina V.  McKenzie,  6  Ont.  165; 
Regina  v.  Young,  7  Ont.  88;  Re- 
gina V.   McAuley,    14   Ont.   643. 

Ine  Canadian  act  applies  to  an 
island  leased  by  a  white  man,  but 
owned  by  Indians.  No  sale  on 
such  an  island  can  be  made.  Re- 
gina V.  Duquette,  9  Preo.  Rep. 
(Ont.)  29. 
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Sec.  750.    State  legislation. 

A  statute  of  a  State  forbidding  sales  to  Indians  within  its 
boundaries  is  constitutional,  and  does  not  trespass  upon  the 
power  of  Congress  to  regulate  commerce  with  Indian  tribes.^^ 
A  person  selling  liquor  to  an  Indian  may  be  punished  both 
under  the  act  of  Congress  and  under  the  State  law.^^ 

Sec.  751.    Sale  to  natives  under  British  Government. 

In  South  Africa  sales  to  natives  are  prohibited  unless  the 
natives  havg  a  permit  t6  purchase,  but  the  permit  is  purely- 
personal  to  the  one  to  whom  it  is  issued,  and  a  sale  to  any 
other  native  under  Its  provisions  is  illegal;  ^*  and  if  a  sale  be 
made  to  a  native  the  burden  is  on  the  seller  to  show  the  native 
had  a  permit.'^  Bastards  of  native  mothers  are  natives,^*  and 
a  person  whose  general  appearance  presents  the  leading  char- 
acteristics of  an  aboriginal  native  is  taken  to  be  such.^^  To 
justify  a  sale  to  a  native  he  must  produce  his  permit  or  a 
certificate  of  registration  as  a  voter.^'  Of  course,  in  making 
out  its  case  the  government  must  show  that  the  purchaser 
was  a  native."    A  similar  statute  is  in  force  iu  Australia,  but 

12  People  V.  Bray,  105  Cal.  344;  King  v.  ,Tomlmson,  18  East.  Dist. 
38    Pac.    731;    27    L.    R.    A.    158;        Ct.  Rep.  253. 

'le^ritory  v.  Guyotfc,  9  Mont.  46;  i7  Rex  v.  WiUett,  19  Juta  168; 

22  Pac.  134;  Territory  v.  Coleman,  Rex  v.  Joplin,  19  Juta  502. 

1  Ore.  191;  75  Am.  Dec.  554;  State  is  Queen    v.    Bridges,    17    Juta 

V.  Bailey,  57  Neb.  204;  77  N.  W.  385. 

654;  People  V.  Gebheard,  151  Mich.  i9  Queen    v.    Parrott,  .16     Juta 

192;    115   N.   W.   54;    14   Detroit  452;    Queen    v.    Kuston,    16    Juta 

Leg.  N.  885.  510. 

13  Territory  v.  Coleman,  1  Ore.  An  order  of  a  licensing  court 
191;   75  Am.  Dec.  554.  that   no   liquor   should   be   sold   a 

14  Rex  V.  Francis,  18  Juta  57;  native,  unless  he  produce  an  order 
Rex  V.  Altenkirch,  IS  Juta  338.  of  certain  named,  persons  is  not  a 

15  Rex  V.  Altenkirch,  18  Juta  total  prohibition  within  the  mean- 
338;  Queen  v.  Bridges^  17  Juta  ing  of  a  statute  forbidding  the 
386.  board  to  adopt  such  measures  as 

18  Rex  v.  Stern,  20  Juta  564 ;  will  amount  to  prohibition.  Bey- 
Queen  V.  Parrott,  16  Juta  452;  ers  v,  Willowmore  Licensiiig 
Queen   v.    Kirston,    16    Juta    510.  Board,  17  Juta  254 ;  Queen  v.  Par- 

As   to   sufficiency  of   proof,   see  rott,  16  Juta  452.  ,  ; 
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it  is  held  that  a  sale  to  a  person  who  is  a  son  of  a  full-blooded 
aboriginal  father  and  a  half-easte  mother  is  not ' '  an  aboriginal 
native  of  Australia,"  for  both  father  and  mother  must  be 
aboriginals  for  the  offense  to  be  committee^  by  a  sale  to  their 
son.^"  In  New  Zealand  is  a  similar  statute.^^ 


The  statute  permits  ttie  licens- 
ing board  to  grant  a  license  for 
sale  to  na.tives  at  the  licensee's 
c'aiiteen,  Btr6 '  not  at  his  hptel  bar.' 
Qtieen  v.  Robs,  17  Juta  oi7. 

As  t6  who  may  iiitliorize  a  sale 
to   liis    servant    (in'  tliis    case    a 


cnecKer  on  a  raiiroaa ) ,  see  Queen 
V,  Rankin,  17  Juta  528. 

20  Branch  v.  Sceatt,  20   W.   N. 

(N.  8.'%..)   '41.  ■'■■■'■ 

21  Rhodes  V.  Bowden,'  26  N.  Z. 
1097. 


CHAPTER  XXIII. 
SALES  AT  PROHIBITED  PLACES. 


SECTION. 

752.  Sales    out   of    territory    for 

which  license  is  issued. 

753.  License    for    premises. 

754.  Sales  off  premises. 

755.  Sales  off  premises — English 
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cases. 


which 


Selling    in    premises 
have  been  enlarged. 

Sales  near  church  or  school 
house. 

Within  prohibited  distance 
of  another  saloon. 

Sale  of  liquors  to  be  sent  by 
common  carriers. 

Place  of  order  taken  deemed 
place  of  sale. 

Place  order  taken  made 
place  of  sale. 

Sale  by  agent  subject  to  ap- 
proval by  principal. 

Seller  taking  order  without 
but  delivering  liquor  with- 
in prohibited  district. 

Seller  retaining  title  until 
purchaser  actually  receives 
the  liquor. 


Si^CTlON. 

765.  Seller  taking  order  in  but 
delivering  liquor  without 
prohibited   territory. 

Soliciting  or  taking  orders 
by  agent. 

Liquors  shipped  into  pro- 
hibition territory  without 
order  taken. 

Sale  of  liquors  to  be  drunk 
on  premises — American  de- 
cisions. 

Sale  of  liquor  to  be  con- 
sumed on  premises — ^Eng- 
lish decisions. 

■Sale  of  liquors  to  be  drunk 
"about"  the  premises. 

Refreshment  saloon  or  res- 
taurant. 

Sale  at  hotel. 

Sale  at  military   canteen. 

Sales  at  theaters. 

^ales  at  dwelling  house. 

Sales  on  boat. 

Sales  of  native  wine  in  bar- 
room. 

Sales  at  public  place. 
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771. 

772. 
773. 

774. 
775. 
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Sec.  752.    Sales  out  of  territory  for  which  license  is  issued. 

It  is  a  universal  practice  to  issue  a  license  for  the  sale  of 
intoxicating  liquors  in  certain  described  territory,  as  in  a 
town,  city,  township  or  county.  Thus,  town  authorities  can 
only  issue  a  license  -for  a  town,  a  city  for  a  city,  a  county  for 
a  township  of  the  county  or  for  the  county.  In  all  such  in- 
stances sales  outside  the  district  for  which  the  license  was 
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issued  will  subject  the  licensee  to  punishment  the  same  as  if 
be  held  no  license.  A  person  licensed  in  one  county  cannot 
sell  in  another  county  of  the  same  State.* 

Sec.  753.    License  for  premises. 

Licenses  for  the  retail  of  liquors  almost  invariably  are 
restricted  to  certain  definite  premises  described  in  the  license 
and  usually  described  in  the  application  for  the  license.  In 
all  such  instances  the  sales  must  be  confined  to  the  premises 
thus  described,  and  all  sales  elsewhere  are  illegal.^  If  the 
grant  of  a  license  be  for  a  particular  place  sales  must  be  there 
inade,  although  the  license  or  permit  do  not  restrict  the  sales 
to  any  particular  place.* 

Sec.  754.    Sales  off  premises. 

Where  a  statute  requires  the  sales  to  be  made  on  the  specific 
premises  licensed — and  most  of  them  do — then  a  sale  oflf  such 
premises  is  illegal.  What  is  and  what  is  not  a. sale  off  or  on 
the  licensed  premises  is  often  a  matter  of  considerable  diffi- 
culty to  determine.  Thus,  where  a  distiller  could  sell  his 
product  "at  the  place  of  manufacture"  without  a  license,  a 

1  Commonwealth  V.  Holstine,  132  Oil;   State  v.  Prettyman,  3  Harr. 

Pa.  St.  357;   19  Atl.  273;   United  (Del.),  570;    State  v.  Walker,   10 

State   V.   Sheiver,    23    Fed.     134;  Me.  241;  State  v.  Hughes,  24  Mo. 

United    States   v.    Cline,    36    Fed.  147;     Zinner     v.     Commonwealth 

515.  (Pa.   St.),    14   Atl.   431;    Wasson 

In   the   case   of   an    island,   the  v.  Severance,  2  N.  H.  501;   State 

adjoining    county    usually    issues  v.  Moody,  95  N.  C.  656;  Common- 

the    license   for    a    sale    upon    it.  Cormick,  150  Mass.  270;  22  N.  E. 

Wright  V.  Harris,  49  J.  P.  628.  wealth    v.    Esterbrook,    10    Pick. 

A  contract  for  a  sale  made  in  293;  Sanders   -i.  Elberton,  50  Ga. 

Georgia,   but   a   delivery   in   Mis-  178;  Hockstedler  v.  State,  73  Ala. 

sissippi    of   the    liquor    sold   is    a  24;   St.  Louis  v.  Gerardi,  90  Mo. 

sale  in  the  latter  State.     Angelin  640;  3  S.  W.  408;  State  v.  Fred- 

V.  State    (Miss.),  50  So.  492.  ericks,     16    Mo.    382;     Barnes    v. 

=  Goforth  V.  State,  60  Miss.  7o6 ;  State,    49    Ala.,    342 ;    Currie    v. 

Commonwealth    v.    Merriam,    136  Lamb,   17   Rev.  Leg.   251. 
Mass.      433 ;      Commonwealth     v.  a  state    v.    Hilliard,    10    N.    D. 

Stratton,    150   Mass.    238;    22    N.  436;  87  N.  W.  980. 
E.    893;     Commonwealth    v.    Mc- 
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sale  of  his  products  three  or  four  hundred  yards  from  the 
distillery  was  held  to  be  illegal.*  So  where  a  distillerytaan 
could  sell  at  his  own  residence  if  it  'Was  "located  upon  the 
distillery  premises  or  premises  adjacent,"  a  sale  on  leased 
premises,  at  a  nominal  rent,  consisting  of  two  or  three  narrow, 
strips  of  land  connecting  the  distillery  and  residence,  a  mile 
or  more  distant,  was  held  to  be  illegal.'  But  where  a  licensee 
pUt  up  three  bars,  screened  off  by  partitions,  yet  having  direct 
connection  by  doors,  all  being  situated  on  the  ground  floor  of 
the  same  hotel,  it  was  held  that  a  sale  in  any  of  the  three 
places  was  legal."  So  where  liquor  could  not;;be  kept  or 
used  "in  any  refreshment  saloon  or  restaurant,"  a  sale  or 
keeping  of  liquor  in  a  shop  used  for  the  manufacture  of  cigars 
and  sale  of  tobacco  was  held  to  be  no  offense.^  Where  the 
license  is  issued  for  a  particular  building,  or  room  therein,,. a 
sale  elsewhere  ,is  illegal.'  And  where  a  person  obtained  a 
license  for  a  room  fronting  on  two  streets,  it  was  held  that  he 
could,  not  divide  the  room  by  a  permanent  partition  so  as  to 
make  one  room  face  on  one  street  and  the  other  room  face  on 
the  other  street,  and  then  maintain  a  bar  in  each  room.'  So 
where  a  license  was  for  a  certain  room  in  a  building  and  he 
enclosed  the  ground  surrounding  the  building  with  a  fence 
and  set  therein  a  hundred  tables  where,  by  waiters,  he 
supplied  guests  with  liquors,  it  was  held  that  the  sales  were 
illegal,  not  having  been  made  on  the  licensed  premises.^"  So 
where  beer  was  carried  out  in  the  street  and  delivered  a  short 
distance  from  the  licensed  premises,  it  was  held  that  the,  trans- 
action was  illegal."    And  where  the  sale  could  be  made  at  the 

*  State  V.  Hazel,  100  N.  C.  471 ;  ">  Tron  v.  Lewis,  31  Ind.  App, 
6  S.  E.  404;  Commonwealth  y.  178 ;  ©B  H.  E.  490.  See '  also  Clem- 
Holland,  104  Ky.  323;  47  S.  W.  ent  v.  Marton,  117  N.  Y.  App. 
216;  20  Ky.  L.  Rep.  681.  Div.  5;    102  N.  Y.  Supp.  37. 

5  Creekmore    v. .  Commonwealth  n  State  v.  Young,  70  Mo.  App. 

(ky.),  12  S.  W.  ©28.      '  52;   Cross  v.  State    (.Ark.),_  87  S. 

oSt.   Louis   y.   Gerardi,   90  M9.  W.    1026.                          '         '' 

640;  3  S.  W.  408.  But   not    immediately   in    front 

.  I  State  V.  Hogan,  30  N.  H.  268.  of  it   in  the   street.     Douthitt  y. 

8  United    Stales    y.    Powers,     1  State   (Tex.  Civ.  App.),  67  S.  W. 

Alaska  180.  190. 

»  Thomas  v.  Arie,  122  Iowa  538 ; 
98  N.  W.  380. 
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seller's  place  of  residence,  a  sale  at  his  warehouse  seventy-five 
feet  away  was  _  held  unauthorized."  Where  defendant  was 
licensed  to  sell  on  "Erf,  No.  106,  Hopefield,"  and  he  sold  a 
bottle  of  wine  in  the  door  of  his  general  store  about  ten  yards 
distant  from  his  bottle  store,  but  on  Erf,  No.  106,  it  was  held 
that  he  had  not  violated  the  statute.^^  Where  the  license 
granted  the  right  to  sell  "on  the  premises,"  it  was  held  that 
it  would  be  presumed,  until  the  contrary  appeared,  that  the 
yard  was  a  part  of  the  premises.'*  Where  the  license  was  to 
sell  liquor  "in  the  house  known  as  Dind's  Hotel,"  on  one 
quarter  of  an  acre,  and  the  licensee  built  a  new  addition  to 
the  hotel,  connected  by  a  covered  way,  it  was  held  that  he 
could  sell  liquor  in  this  new  addition,  for  the  reason  that  a 
license  for  a  "house"  covered  all  the  outbuildings'  and 
grounds."  The  place  licensed  was  the  "front  room,  ground 
floor,  side  or  end  of  building,"  which  was  a  single  dwelling 
house,  with  a  small  kitchen  addition,  consisting  of  only  one 
room.  It  was  held  that  sales  could  not  take  place  in  the 
■kitchen  addition  on  its  removal  to  another  part  of  the  lot.'* 
Such  a  statute  does  not  prohibit  the  maintenance  of  a  re- 
frigerator room,  with  a  door  between  the  two  rooms,  in  which 
liquor  is  stored  and  then  brought  out  for  sale  in  the  licensed 
room.'^    Under  a  permit  to  sell  liquors  in  a  warehouse  liquors 

12  Commonwealth  v.  Asbury,  L.  E.  317.  See  also  Common- 
104  Ky.  320;  47  S.  W.  217.  But  wealth  v.  Asbury,  104  Ky.  320; 
see  Cross  V.  Commonwealth  (Ky.),  47  S.  W.  217;  20  Ky.  L.  Rep. 
56  S.  W.  9«1;  Commonwealth   v.  574. 

Holland,   104  Ky.  323;   47   S.  W.  ^^  Ex  parte  MeConnell,  23  N.  S. 

216;  20  Ky.  L.  Kep.  581.  W.  9;  6  Sup.  Eep.  88. 

13  Queen  v.  Abel,  14  Juta  480.  i'  In're  Flanagan,  49  X.  Y.  App. 
1*  Graves   v.   Roth,   29   Vict.   L.  99;   63  N.  Y.  Supp.  531;    Carter 

K.    84;    26    Austr.   L.   T.  58;    10  v.  Nicol,  116  Iowa  519;  90  N.  W. 

Austr.  L.  R.  158,  following  Cairns  352    (on   another  lot). 

V.  Peterson,  2  Vict.  L.  R.  143.  Sales  from  wagon  in  Ohio;  lia- 

By  the  same  court  it  was  held  bility  to  tax  at  place  of  storage, 

to  be  a  question  of  fact  whether  Jung   Brewing   Co.   v.   Talbot,   59 

a,  room  separated  from  the  prin-  Ohio  St.  511;  53  N.  E.  51. 

cipal  business  of  an  hotel  was  or  i'  State   v.   Donahue,    120  Iowa 

was   not   a    part    of   the   licensed  154;  94  N.  W.  503. 
premises.    In  re  Rapken,  14  Vict. 
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stored  in  the  cellar  of  a  brewery  may  there  be  sold.^'  A 
statute  imposing  a  tax  upon  liquor  served  in  a  bar  and  placed 
on  a  bar  slide  opening  from  the  bar  to  a  passage  outside  the 
bar  and  drank  by  persons  in  the  passage,  is  liquor  drank  at 
the  public  bar.^°  Where  a  statute  required  liquor  to  be  sold 
in  a  single  room  having  but  one  entrance,  which  must  be  on  a 
public  business  street,  and  th6  defendant  had  a  cellar  below 
such  a  room,  to  which  a  stairway  led  down  from  the  licensed 
room,  and  in  this  cellar  he  had  liquors  stored  which  he  sold 
at  wholesale,  making  deliveries  through  a  side  door  in  the 
cellar  wall  leading  to  the  sidewalk,  it  was  held  that  there  was 
a  violation  of  the  statute  forbidding  sales  at  any  other  place 
than  in  the  licensed  room.'"  If  orders  for  liquors  be  taken  at 
a  licensed  saloon,  but  the  liquors  procured  elsewhere,  yet 
delivered  in  the  saloon,  the  sale  tiakes  place  at  the  saloon.^' 
A  license  authorized  the  licensee  to  sell  liquors  "inside"  a 
certain  baseball  park,  and  instead  of  selling  at  the  bar  in  the 
park  when  there  were  games  played  the  licensee  procured  kegs 
of  beer  and  located  them  at  different  places  in  the  park  from 
which  he  sold  beer.  It  was  held  that  he  had  not  violated  the 
statute,  for  the  sales  were  all  on  the  premises."  A  brewing 
company  owned  lots,  three  to  ten,  inclusive,  its  brewery  build- 
ing covering  lots  five  to  ten.  On  lots  three  and  four  was  a 
house,  the  second  story  of  which  was  occupied  by  the  presi- 
dent of  the  company  as  a  residence,  and  the  first  story  of  that 
part  of  the  house  on  lot  four  was  used  as  an  office.    The  first 

isEegina   v.  Halliday,   21   App.  2"  Powers   v.    Klett    (Iowa),   82 

(Ont.)    42;    Eegina    v.    Young,    8  N.  W.  752;   Carter  v.  Fred  Miller 

Ont.  476.  Brewing    Co.,    Ill    Iowa    457;    82 

As  to   tax   on   the   place  where  X.  W.  930. 

liquor   is   trafficked   in   under   the  21  Carter    v.    Bartel,    110    Iowa 

Dow  Ohio  law   (83  Ohio  Laws,  p.  211;    81   JST.  W.   462;    Cameron  v. 

157),   see   Reymann   Brewing  Co.  Fellows,  109  Iowa  534;   80  N.  W. 

V.  Bristor,  92  Fed.  28.  567 ;   Bartel  v.  Hobson,   107  Iowa 

License  to   a  brewer   to  sell   at  644;   78  N.  W.  689. 

place   not    place   of   manufacture.  22  Lyman    v.'    Malcom,     160    X. 

In  re  Brewing  Co.,   14  Pa.  Super.  Y.   96;    54   X.   E.   577;    o5   X.   E. 

Ct.   188.  408,  affirming  40  X.  Y.  App.  Div. 

loSawtelle  v.  Jones,  23  XL  S.  W.  4fi;   67   N.  Y.  Sapp.  634. 
165. 
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story  on  lot  three  was  used  as  a  saloon  to  retail  beer  from  the 
brewery.  Between  the  saloon  and  ofl&ee  was  a  partition  with 
a  door  in  it.  The  public  entrance  to  the  saloon  was  on  the 
corner  of  lot  three.  A  statute  forbade  a  brewery  company  to 
retail  its  product  upon  its  premises.  It  was  held  that  the 
company  in  retailing  its  product  on  lot  three  had  violated 
this  statute.-* 

Sec.  755.    Sales  off  premises — ^English  cases. 

The  English  statute  of  1872  "*  provides  that  "no  person  shall 
expose  for  sale  at  retail  any  intoxicating  liquor"  "at  any 
place  where  he  is  not  authorized  by  his  license  to  sell  the 
same."  The  license  is  issued  for  a  particular  place  or  house. 
In  that  country  two  kinds  of  licenses  prevail :  one  for  sale  of 
liquors  for  consumption  on  the  premises  and  another  for  retail 
off  the  premises.^'  As  construing  these  various  provisions  we 
take  the  following  resume  of  the  decisions  from  a  standard 
English  work:-"  "In  Pletts  v.  Campbell,-^  a  brewer,  having 
an  off  license  for  the  sale  of  beer  by  retail,  was  in  the  habit 
of  sending  round  his  cart  containing  jars  of  beer  to  houses 
in  the  neighborhood ;  the  jars  of  beer  were  delivered  from  the 
cart  at  the  customer's  house  in  pursuance  of  orders  given  by 
the  customers  at  their  houses  to  the  carter  in  the  previous 
week,  the  price  being  paid  by  the  customer  at  his  house  to 
the  carter  in  the  week  succeeding  delivery.  There  was  no 
label  or  mark  on  the  jars  to  show  that  any  particular  jar  had 
been  appropriated  to  any  particular  customer.  It  was  held 
that  the  sale  of  the  beer  must  be  taken  to  have  been  at  the 
house  of  the  customer  and  not  at  the  licensed  premises.  In 
Cocker  v.  McMullen,^*  the  respondent,  a  brewer,  had  an  off- 
lieense  for  his  premises  at  L.    His  traveler  called  at  the  house 

23  0ke     V.     McManus      (Iowa),  "  [1895]   2  Q.  B.  229;   59  J.  P. 

121  N.  W.   177,   reversing  115  N.  502;  64  L.  .J.  M.  C.  225;  73  L.  T. 

W.  S80.  344;    43    W.   R.   634;    15    R.   493. 
2*  35  and  36  Vict.  c.   94,   §  3.  [Platts  v.  White,  25  J.  P.  485  dis- 
ss 4  and  5  Will.,  4  c.  85  sented  from.]  '            - 
28  Patterson's     Licensing      Acts  28  64  J.  P.  245;  81  L.  T.  784.   ' 

(19  ed.),  p.  338. 
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fOf  B,,:  a  customer,  and  obtaiped  an  order  ■  fc^r  sis;  bpttleg  :of 
;beer.,;  Hie  entered  the  wder  in,  his  jneip-or^ndum  bop'k  which 
>,he  had  with  hinj,  Nothing  more  was  done;  at  thi^  house  by 
,  the  traveler^  and  the  goods  were  delivered  by  the  respondent's 
.carter  ai|ew  days  late;r..  Oh  delivering  the  bottles,  ;whieh 
iW€|rp  not  mai-kfjd  in  any  way  indicating  any  appropj-iatjon, 
the  carter  took  the  bottles  from  a  box  which  was  constructed 
to  contain  twelve,  ^ut  which  contained  only  the  six  ordered 
by  B.  There  was  no  address  or  label  on  the; -bottles,:  and  |he 
beer  was  paid  for  on  delivery.  The  appellant  contended  that 
the  sale  took  place  at  the  customer's  house..  It  was  proved 
that;  it  was  the  practice  for  each  traveler  to  enter  his  order  in 
an  order  book  at  the  licensed  premises.  The  respondent  hijm- 
self ,  entered  all  the  orders  in  a  private  general  order  book  a,nd 
, contended  that  he  accepted  or  rejected  them  as  he  considei^ed 
fit.  He  then  entered  them  in  the  general  delivery  book.  It 
was  held  that  the  sale  took  place  at  the  customer's  house. 
Channel!,  J.,  observed:  'On  the  facts  as  here  stated  there  was 
'no  complete  sale  at  the. licensed  premises.  The  contract  was 
not  made  there,  neither  were  the  goods  appropriated.  The 
only  place  of  the  transaction  was  at  the  customer's  house.' 
In  Guild  V.  Freeman,^'  a  brewer  who  held  a  certificate  and  ex- 
cise license  for  the  sale  of  beer  by  retail  in  premises  belonging 
to  him  at  Inverness  and  also  a  license  for,  the  sale  of  beer  whole- 
sale in  premises  at  Elgin,  accepted  a  retail  order  in  his  Elgin 
premises.  Pie  transmitted  the  order  to  Inverness,  where  it  was 
executed  by  sending  the  beer  to  the  station  at  Elgin,  whence 
it  was  delivered  by  his  servant  to  the  purchaser.  It  \.as  held 
by  the  High  Court  of  Justiciary  in  Scotland  that  the  sale  took 
place  at  Elgin.'"  In  Pletts  v.  Beattie,'^  a  brewer  having  an 
off  license  for  the  sale  of  beer  by  retail,  sent  round  his 
traveler  to  customers  for  orders,  with  postcards  addressed  to 
the  licensed  premises,  to  be  signed  by  the  customers,  stating 

29  36  Sc.  L.  R.  «.  31  [1896]   1  Q.  B.  519;  60  J.  P. 

30  See  also  the  Scotch  case,  R.  185 ;  65  L.  J.  M.  C.  86 ;  74  L. 
V.  Gilroys,  i  Sc.  Sess.  Cas.  (3d  T.  148;  12  T.  L.  R.  227.  [See 
setv.),   656.  also  the  Canadian  case  of  Queen  v. 

Hazel,  2  Can.   Cr.  Caa.  516.] 
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tlw!  amount  and  kin(i  of  liquor  to  be  .oi?dered,  and-  ifehat  the 
.customer  assented  to  the  appropriation  by,  the  brewer  to  the 
, order. at  thp  licensed  premises  of  goods, of  the  amount  and  kind 
described,  and  in  a  delivjerable  state.  ;  Such  a  postcard,  order- 
jing  six  pints  of  ale  weekly,  until  further  (notice,  was  signed  by 
I  the  customer  at  his  own  house,  and  posted  from  there  by  the 
trayeler.  After  the  receipt  of  the  postcard  at  the  licensed 
premises,  the  traveler,  in  execution  of  the  Drd«F,  placed  six 
■  bottles  of  ale  in  a  box  in  a  lorry  at  the  J icensed  premises,  and 
.labeled  one  bottle  with  the  customer's  name  and  address.  He 
also  pljaced  six  other  bottles, for  another  customer,  only  one 
bottle  , beings  similarly  labeled,  in  the  same  boxi  Both  sets 
iwere- delivered  by  the  traveler ;  himself  to  the  respective  cus- 
tomers at  their  houses,  where  they  were  also  paid  for.  It  was 
held  that  the  sale  took  place  on  the  licensed  premises,  the 
goods  having  been  appropriated  there.  In  Stephenson  v. 
Rogers,^^  it  was  held  that  the  taking  of  an  order  at  an  un- 
licensed office  for  the  sale  of  beer  by  retail  in  a  less  quantity 
than  four  and  a  half  gallons,  or  in  a  less  quantity  than  two 
dozen  reputed  quart  bottles  at  one  time,  such  order  to  be 
forwarded  to  licensed  premises:  belonging-to  the  same  persons, 
where  the  order  might  be  accepted  or  not  according  to  the 
discretion  of  the  manager  of  the  licensed  premises,  was  not  a 
sale  by  retail  at  the  unlicensed  office.  In  Walker  v.  Walker,^^ 
a  traveler  employed  by  the  holder  of  a  retail  off  license,  took 
an  order  from  a  customer  in  the  course  of  his  rounds;  he 
handed  the  order  to  his  master,  who  placed  in  a  box  the  twelve 
bottles  required  to  fulfill  the  order,  and  also  a  slip  of  paper 
bearing  the  customer 's  name.  The  traveler  delivered  the  goods 
in  the  course  of  his  next  round  and  received  payment  for 
them.  It  was  held  that  the  sale  within  the  meaning  of  the 
licensing  acts  took  place  on  the  licensed  premises.  In  Hewitt 
V.  Jervis,^*  one  R,  a  in  the  employment  of  G.  W.  &  Com- 

pany, a  firm  of  brewers,  was  ii.  the  habit,  in  the  course  of  such 
employment,  of  delivering  to  a  Mrs.  H,  a  quantity  of  beer 

32  63  J.  P.  230;   80  L.  T.  195;  8'«7  J.  P.  452;  90  L.  T.  8S;  20 

15  T.  L.  R.  748.  Cox  C.  C,  594. 

34  68  J.  P.  54. 
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every  fortnight  in  pursuance  of  a  verbal  standing  order  given 
at  her  house  to  R.  Subsequently  R  left  the  employment  of 
G.  W.  &  Company,  and  Mrs.  H  verbally  agreed  with  R  to 
continue  the  standing  order  for  beer  to  any  person  bv  whom 
R  might  be  employed.  R  was  employed  by  the  appellant,  and 
he  took  the  standing  order  to  the  appellant  at  his  licensed 
premises,  who  accepted  the  order  and  a^eed  with  him  to 
supply  beer  to  Mrs.  H.  Afterwards  R  died,  and  one  D,  on 
behalf  of  the  appellant,  agreed  with  him  to  supply  beer  to 
Mrs.  H  in  pursuance  of  the  standing  order.  The  beer  was 
paid  for  on  delivery.  The  justices  found  that  the  sale  took 
place  at  the  house  of  Mrs.  11  and  convicted  the  appellant 
under  s.  3."=  The  court  held  that  the  statement  by  Mrs.  H 
that  she  would  continue  the  standing  order  for  beer  to  £^ny 
person  by  whom  R  might  be  employed  was  equivalent  to  her 
assenting  to  the  appropriation  of  the  goods  on  the  licensed 
premises,  and  tnat,  therefore,  the  sale  took  place  on  the  licensed 
premises  and  the  conviction  was  wrong.  In  Strickland  v.  Whit- 
taker,^"  a  brewer  held  a  license  to  sell  by  retail  beer  to,  be 
consumed  off  his  premises  at  Pendle  Street,  Nelson.  He 
employed  a  traveler  to  obtain  orders  for  beer  from  persons 
residing  at  Rishton.  The  traveler  was  required  to  observe  the 
following  rules:  (1)  No  person  in  the  employ  of  the  brewer 
was  to  deliver  beer,  either  in  bottles,  casks,  or  otherwise,  in 
any  quantity  to  any  person,  unless  the  same  has  been  pre- 
viously ordered,  and  the  name  and  postal  address  of  the  person 
by  whom  the  goods  are  ordered  are  first  handed  into  the 
oiHce;  (2).  no  money  must  be  received  by  any  person  taking 
or  receiving  orders,  unless  the  goods  ordered  have  been  de- 
livered; (3)  the  full  name  and  postal  address  of  all  persons 
ordering  must  be  entered  in  the  office  the  day  before  the  orders 
are  to  be  delivered.^  The  traveler  called  on  a  customer. at 
Rishton  and  obtaind  from  him  there  an  order.  The  traveler 
entered  such  order  in  his  order  book,  and  on  the  following  day 
posted  such  order  book  to  the  appellant,  with  a  summary  of 

SB  The   statute   cited   at  the  be-  se,68  J.  P.  235;   '52  W.  E.  538; 

ginning  of  this  section.  90  L.  T.  445;  20  T.  L.  R.  224;  20 

Cox  C.  C,  610. 
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the  orders  obtained  by  him.  It  was  held  that  the  sale  took 
place  on  the  licensed  premises.  The  appellant  was  convicted 
for  selling  wine  without  a  license.  He  was  the  proprietor  of  a 
restaurant  in  Gerard  Street,  Soho,  which  was  not  licensed  for 
the  sale  of  intoxicating  liquors,  and  he  also  carried  on  the 
business  of  a  wine  dealer  in  partnership  with  one  Durand,  at 
Dansey  Yard,  Soho,  on  premises  for  which  Durand  had  a 
license.  An  officer  of  inland  revenue  entered  the  restaurant 
in  Gerard  Street  and  ordered  wine.  A  waiter  showed  him  a 
list  of  wines  and  prices  and  the  officer  selected  a  bottle  of 
claret  at  Is.  6d.  The  waiter  asked  him  to  pay  for  the  wine 
and  he  did  so.  The  waiter  then  proceeded  to  Dansey  Yard,  a 
short  distance  away,  and  purchased  a  bottle  of  claret,  but 
there  was  no  evidence  as  to  price.  He  then  returned  with  the 
bottle  of  claret,  which  he  served  to  the  officer,  who  consumed  it. 
Upon  these  facts  the  magistrate  held  that  there  was  a  sale  at 
the  restaurant  in  Gerard  Street  and  convicted  the  appellant, 
and  the  high  court  refused  to  disturb  the  conviction.^'     In  a 


sTPasquier  v.  Neale  [1902],  2 
K.  B.  287;  67  J.  P.  49;  71  L.  J. 
K.  B.  835;  51  W.  R.  92;  87  L. 
T.  230 ;  18  T.  L.  R.  704. 

See  also  Stellard  v.  Marks,  3  Q. 
B.  Div.  412;  47  L.  J.  M.  €.  91; 
38  L.  T.  566;  26  W.  R.  694;".Staok- 
berry  v.  Spencer,  55  L.  J.  M.  C. 
141;  51  J.  P.  181;  Elias  v.  Dunlop 
[1906],  1  K.  B.  266;  70  J.  P.  183; 
75  L.  J.  K.  B.  168;  94  L.  T.  164; 
22  T.  L.  R.  162;  Killick  v. 
Graham  [18»6],  2  Q.  B.  196;  60 
J.  P.  534;  65  L.  J.  M.  C.  180;  75 
L.  T.  29;  44  W.  R.  669;  12  T.  L. 
R.  428;  McLaughlin  v.  MeCloy, 
26  Ir.  L.  T.  131. 

Where  a  wife  held  a  license, 
and  the  husband  carried  liqu*ir  to 
a  private  house  and  sold  it  at  a 
raffle  there  going  on,  and  brought 
•back;  the  money  and  gave  it  to 
her,  it  was  held  that  she  could 
be    convicted     of     selling    off   the 


premises.     Seager  v.  White,  48  J. 
P.  436;  51  L.  T.  261. 

A  company  had  an  office  in  C 
and  there  took  orders  and  sent 
them  to  W,  whence  the  goods 
were  shipped  to  their  customers. 
It  was  held  that  there  was  an  un- 
licensed sale  in  C.  Stackberry 
V.  Spencer,  55  L.  J.  M.  C.  399; 
'54  J.  P.  181. 

One  J.  B.  gave  defendant,  a  li- 
censed dealer  in  beer  only  and 
having  no  spirit's  license,  took  an 
order  for  two  gallons  of  rum, 
which  was  delivered  to  the  car- 
man at  the  defendant's  house  and 
sent  to  J.  B.  by  his,  defendant's, 
potman.  The  spirits  were  not  ac- 
companied by  any  permit  or  c-r- 
tificate,  as  a  statute  required.  It 
was  held  th?it  the  defendant  was 
guilty  of  ,  sen,ding  out,  delivering 
and  vending  spirits  in  contraven- 
tion of  the  statute. 
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case  before  Mt.  Denmaiij  at  Marlborougb  Street  Police  Court, 
•jn  April,  1906,  thfc  feeeper  of  a  restaurant  in  Soho,  which  had 
JIG  license,  and  a; iiwine.  merchant  were  summoned  for  selling,  at 
the  restaurant  wine  without  a  license.  It  appeared  that  an 
excise  officer  visited  the  restaurant  and  ordered  supper  and 
wine;  The  waiter  asked  for  the  money,  namely,  3s.,  for  the 
wine,  which  was  paid,  and  the  wine  was  fetched  from  the 
wine  merchant's  stores  in  the  neighborhood  by  the  restaurant 
keeper's  waiter,  who  at  the  time  of  his  doing  so  handed  the 
price  and  a  green  slip  of  paper  to  the  wine  merchant.  The 
magistrate  came  to  the  conclusion  that  although  the  full  price, 
namely, '  3s.,  may  have  been  paid  by  the  waiter  to  the  wine 
merchant,  yet  the  restaurant  keeper  was  entitled  to  a  commis- 
sion, drawback,  or  profit  from  the  wine  merchant.  He  there- 
upon held  that  there  was  a  sale  to  the  excise  officer  by  the 
restaurant  keeper  at  his  unlicensed  premises,  and  convicted 
him,  and,  further,  that  there  was  a  sale  to  the  restaurant 
keeper  by  the  wine  merchant  at  the  latter 's  licensed  premises, 
and  dismissed  the  summons  against  him." 

Sec.  756.    Selling  in  premises  which  have  been  enlarged. 

"The  case  also  sometimes  arises  where  during  the  licensing 
year  the  license  holder  has  rebuilt  his  premises  on  a  larger 
site  or  annexed  adjoining  premises.  In  such  a  case  the  high 
court  seldom  interferes  with  the  discretion  of  justices  and 
considers  that  it  is  for  justices  on  the  occasion  of  a  renewal, 
or  of  a  prosecution  under  this  section,  to  determine  whether 
the  altered  or  enlarged  premises  are  substantially  the  same  as 
the  original  premises.  The  question  generally  is  one  of  fact 
for  the  justices.""  Whichever  way  the  justices  determine  the 
high  court  generally  declines  to  interfere,  even  though  the 
premises  have  been  doubled  in  size.'"  'Whether  the  premises 
for  which  the  license  is  granted  and  the  premises  used  are  the 

ssRegina   v.   SheflSeld   J.   J.,   63  45  L.  J.  M.  C.  61;  34  L.  T.  180; 

J.  P.  595.  24  W.  R.  536;    Eegina  v.  Hamp- 

soRegina    v.    Smith,    31    J.    P.  shire,  Ballam  v.  Wiltshire,  44  J. 

259 ;  15  L.  T.  178 ;  Regina  v.  Eaf-  P.  72. 
fles,  1  Q.  B.  D.  207;  40  J.  P.  68; 
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same  is  a  "question  of^  fact  for  the  miagigtrate.  I  do  not  tfiean 
to  say  that  if  the  magistcate'has  gone  entirely  wroflg-^thait  if, 
for  instance,  he  had  held  an  addition-Wa 'Whbl6  Street' of 
houses  to  be  immaterial — it  wOuld  not  have  he'eii  right  that 
we' should  review -his  decision.  •  But'it  Would'be  neefessary  fb'r 
us. to  see  that  the  magistrate's  division  was  clearly  wrong.''** 
A  lieense:h(dder,lfke' other  traders,  may  enlai^eand  iniJ)T0ve 
his  premises  at  his  own  discretion;  subject  to  the  risk  6i  the 
justices  treating  the  alteration's' as  substantial 'when  a  renewal 
is  applied  for.*'  And' the  high  court  has  refused  to  interfere 
even  where  he  was -convicted  bf  selling  on  part  of  the  grbund 
held. along  with  the  licensed  premises,' and  which  they  might 
well  have  treated  as  being  part  of  sileh  premises;*^  Though 
this  is  usually  a  question  of  fact,  yet  it  may  soriretimes  hd^pen 
that  therei  mscy  be  aqtiestiori  of  law  ihvolved;  and  heiice  in 
case  of  convietibn  offfefusal  of  license,  the  justices  may  be 
required  to  state  a  case  for  the  opinion  of  the  high  court."  ** 

Sec.  757.'  Sales  near  chiirfib  or  schoblhouse'.        '  ' 

Elsewhere  has  been  discussed  sales  near  cht^rches,  school-; 
houses  and  colleges,  and  what  is  there  said  ..need  nqt  bq 
repeated  here.  Suifice  it  to  say  ,tha^  no  license  can  be  issued 
within  the  territory  thus  prescribed,  and  the  prohibited, area 
may  be  embraced  in!  two  or  more  counties,  though,  the  building 
be  situated  in  one  county  only.  Thus,  where  liquor  could 
not  be  sold  within  one  mile  of  a  college,  and  the^ebllege 
Was  situated  within  half  a  mile  of  the  county  line,  a  sale 
within  the  adjoining  county  but  less  than  a  mile  from  the 
college,  was  held  to  be.  prohibited,  and  a  violation  qf  the 

4»Cockburn,  C.  J.,  ia  EeginA  v.  ■  After  a  license  had  been' granted, 

Baffles,  supra.                         ''  a   licensee   rebuilt  His  hotise,  set- 

*i  Stringer  v.  Huddersfield  J.  J.,  ting  it  five  feet  nea'i-er  the  street, 

40  J.  P.  22;  45  L.  J.  M.  C.  39;  over  which  his  neW  -  bar  ejctendedl 

33  L,  T.  568.  It -was  held- that 'a  sale  made  in 

12  Mahon   v.   Gaskell,   42   J.   P.  the  neWr  house  was  not  a  «^le .  off 

583.   :         i!                            '■''■>■  the    preinises.     Deer' f  v.  •  Bell,    58 

43 Patterson's  ^  Licehsing'  Acts  J.  P.  513.  '■.   .' 

(19th  Ed.),  p.  344.                  '  ^   ,  ■  ■■., 
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statute.**  Even  though  the  property  of  the  institution  be  sold 
under  judicial  process  the  prohibition  remains  in  force.*' 
Where  a  statute  forbade  sales  within  three  miles  of  certain 
named  "Methodist  and  Baptist  churches,"  a  sale  within  three 
miles  of  one  but  more  than  three  miles  from  the  other  was 
held  illegal.*^  And  a  statute  forbidding  the  sale  of  liquor 
"within  three  miles  of "  a  named  town  prohibits  a  sale  within 
the  town  itself.*'  A  statute  forbidding  sales  "within  three 
miles  of "  a  certain  named  schoolhouse  means  within  a  circle 
having  the  schoolhouse  for  its  center  and  a  radius  of  three 
miles,f'  and  although  the  schoolhouse  burn  down  the  prohibi- 
tion still  remains.*®  And  if  a  sale  be  prohibited  in  a  certain 
territory,  >  by  statute,  and  that  territory  be  afterwards  sub- 
divided, and  one  part  retains  the  original  name,  the  prohibition 
still  extends  to  both  divisions.'"  But  a  statute  prohibiting 
sales  within  three  miles  "of  any  academy"  does  not  apply  to 
a  common  State  school  taught  in  the  buildings  of  an  academy.'^ 
A  statute  prohibiting  a  "furnishing"  liquor  within  such  terri- 
tory prohibits  the  delivering  of  liquor  therein  though  to  be  used, 
by  another  person  outside  the  district ; "''  and  a  statute  for- 
bidding sales  within  a  city  or  within  two  miles  of  its  corporate 
limits  embraces  all  territory  over  which  the  city  exercises  its 
corporate  rights.''  A  statute  prohibiting  sales  within  two 
miles  of  an  agricultural  fair,  although  passed  to  apply  to 
temporary  fairs,  applies  to  permanent  fairs."    Such  a  statute 

"State   V.   Knotts,    131    N.    C.  ■'sLove  v.  Porter,  93  Ala.  384; 

705;  42  S.  E.  444.  9  So.   585;    State  v.   Edwards,   47 

45  Brinson  v.  State,  89  Ala.  105 ;  La.  Ann.  688 ;    17  So.  246 ;    State 
8  So.  527.  V.  Eaves,  106  N.  C.  752;   US.  E. 

46  Carlisle  v.  State,   91  Ala.   1;  370;  8  L.  R.  A.  259. 

8  So.  386.  ■    50  Long  v.  State,   103   Ala.   55; 

47  Jennings  v.   Russell,   92   Ala.      15  So.  565. 

603;  9  So.  421.  si  Blackwell    v.    State,    36    Ark. 

48  Love  V.  Porter,  93  Ala.  384;       178. 

9  So.  586 ;  Butler  v.  State,  89  Ga.  52  Dukes  v.  State,  77  Ga.  738. 
821;  15  S.  E.  763;  State  v.  Green-  63  Albia  v.  O'Hara,  64  Iowa,  297; 
way,  92  Iowa,  472;  61  N.  W.  239;  20  N.  W.  444. 
Commonwealth  v.  Wheeler,  124  54  Heck  v.  State,  44  Ohio  St. 
Mass.  206;  State  v.  Hampton,  77  536;  9  N.  E.  305;  State  v.  Long, 
N.  C.  526;  Commonwealth  v.  48  Ohio  St.  509;  28  N.  E.  1038 
Jones,  142  Mass.  573;  8  N.  E.  603.  (agricultural  fair  defined). 
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applies  not  only  to  the  time  when  such  a  :°air  i?  open,  but  to 
the  evenings  when  it  is  closed."'  "Where  a  statute  forbade  a 
sale  "near  an  election  ground,"  a  sale  a  mile  and  a  quarter 
away  was  held  to  come  within  its  prohibition.""  If  a  statute 
prohibits  sales  within  a  certain  distance  of  an  incorporated 
school,  then  an  incorporated  school  must  be  shown  to  secure  a 
conviction,  and  one  recognized  by  State  officers  as  such  is  not 
necessarily  such  a  school ;  ° "  but  if  it  is  a  duly  incorporated 
school  the  statute  applies  to  it  in  vacation."'  Such  a  statute 
prohibits  a  sale  to  a  club  to  be  distributed  among  its  members 
within  the  prohibited  distance."" 

Sec.  758.    Within  prohibited  distance  of  another  saloon. 

Statutes  occasionally  restrict  the  number  of  saloons  in  a 
district  by  providing  that  the  number  to  be  licensed  shall  be 
according  to  the  population  of  the  district.  And  they,  occa- 
sionally, go  farther  and  specify  that  one  saloon  shall  not  be 
located  within  a  certain  distance  of  another  saloon.  When 
that  is  the  law,  and  a  saloon  is  located  within  the  prohibited 
distance  of  another  saloon,  a  sale  in  the  last  located  saloon  is 
illegal,  and  even  a  license  will  not  protect  the  licensee  making 
the  sale."" 

Sec.  759.    Sale  of  liquors  to  be  sent  by  common  carrier. 

A  person  licensed  to  sell  liquor  at  a  particular  place  may. 
also  solicit  orders  elsewhere  throughout  the  city,  town  or 
county  for  which  he  is  licensed,  as  well  as  throughout  the 
entire  State,  and  agree  to  forward  it  by  express  or  any 
common  carrier.  In  all  such  instances  the  sale  is  completed 
when  the  liquor  is  delivered  to  the  carrier.  But  if  he  can 
onl"  sell  on  particular  premises,  the  agent  of  the  carrier  must 

55  Theis    V.    State,   54    Ohio    St.  As  to  the  effect  of  the  adoption 
245;  43  N.  E.  207.  of  local  option  upon  such  statute 
fseManis  v.  State,  3  Heisk.  315.  as  has  been  referred  to,  see  Brui- 
se Brewer  V.  State,  7  Lea,  682.  son   v.   State,  89  Ala.    105;   8   So. 
58Tilleny  v.  State,  10  Lea,  35;  527. 
State  V.  Tarver,  11  Lea,  758.  so  Outred    v.    Keddel,    2    N.    Z. 
59  Harrison   v.    State,   96   Tenn.  201;   distinguishing  Birley  v.  Mc- 
548;   35  S.  W.  559.  Donald,  4  S.  C.  (N.  Z.)  427. 
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eoriife' Upon  the'  premises  and  thefet  take  pQ^saion  of  the 
liqttors;  -kricl  the  seller  feanndt-car^  it  to  the  cawier's  office 
op';depofe°'^  :  This  rule  is  not'chaniged  by  the  fact  that  the 

■JOS'         i:    '','■  .:    !!ii'  -,    ,''',    .'.iWi'ifi    '.;  ;  ;    L>  ,il   >■•!:■•'       ■■■    : 

,  81  Pelgreen ,  v..  St^tes^  71,  ./Via.,  ,^2,,  S.,,V\J,j  ,108^;  Carter  .y, ,  State 
368;  Smith  v.  State  (Ark.),'  10  ,  (Tex.  Cr.  App.),  92  S.  W.  1093'; 
fe.  W.  2;  Dunn  v.' State," 'fe  6a."''  State  v.  Rosenterg,  212  Mo. '648; 
27;  8  S'  E.  806;  3  ^  R. 'A/igaV  lirs;  W.  509;  Donley -v.' 'State,  48 
Bagby  v.  State,  82  Gai'  786^;  QJJf'T^x.  Cr.  Appj  567;  89  8.- W.  553'; 
S.  .E.  721;  Frolilich  v., , 4^1exander,  CoatajiV.  State;, 48  T,ex.:Ct.  App. 
36  111.  App.  428;  State.y.  Colby,  ,553,;  §9  S.',W,.  838;  Goligjit^y  y. 
92  Iowa,  463;  61  N.  W.  187;  Finch..  State,  49  Tex.  Cr.  App.  44;  90  S. 
V.  Mansfield,  97  Mass.  87;  Kline  '  W.  '2'^';'  Adams  Exp.  Co.  v.  Com- 
V.  Baker,  99  Mass.  253;  Frank  v.  monwealth  (Ky.),  96  S.  W. 
Hoey;  128  Maas.:  .263 ■;« People, y;':  593.;-.;'29  liy.  rfeijRep.  90arT.-W; 
Boufhard,  82  Mich.  156;  46  N.  W.  ^  Qook  Brewing  Oo.  v.  Xomiiaon- 
232;  Pearson  V.' State,  66  Miss.  '  Walth  (Ky.i,  9'9  S.' W.  354;  355: 
5%;  6  So.  2&;'  4  t.  R.  A.  835;"  3D  Ky!"  t."  fie^I '568,  600;  Samuel 
W^St'  V.  Stkte,'  70  Mis*".'  598;  12  WerHheilh'fer  &  Son  v.  Habihck,  181 
S<5.  903;  'Harris'  V.I  State  (Mias.O,  .S^Iowsa,  64Sj!  109  NjvW..  159;  Wright 
12  So.  904,),  M3cClwe,y>  .State,  148,  i,,v.,^ta,te,  (Tex.  ^r.  App.),  qi9.,S«W. 

Ala.  625..42,,So.  iSj^^S;,  Banchor  y.  .^,  24;  .jS.edgwick  v.,,Sta^e^,  47  T^jc. 
Warren,  23  N^  H.  183;  Gorbracht  "'  Cr.  App.  627;  85  S.'W.  813;  Tag- 
V.  Comm6nweaitiii'96  I^a.  449;  4^  '  gkrt'v.  State  (Tex.  Cr."  i.pp.),  85 
A».'*!Rep.'5Stt;  (Commonwealth  V.' '  'S.'W.I'lSS'v  fiiikox'v;  State  (Tex. 
Fleming,  130  Pa.  138;  18  Atl.  622;  Cr.  App.),  85  S.  W.  1198;  Parker 
25  W.  N.  C.  122;  5  L.  R.  A.  470;  v.  State,  48  Tex.  Cr.  App.  69;  85 
17  ^Bi,..S|.  ,163;*.  Cqminoimealtl^  .■  ^.  "^  U55;  ^o^een  v.  Huber,,  78 
V.  Smith,  16  Pa.  Co.  Ct.^ep.  644;  111.  App.  455;  James  v.  Common- 
St&te  V.  HiigMs;  2^"  W.  Va.'  743;  'Wealth, '  I02  Ky.  IflS;  '  42'  S. 'W. 
Sarbecker  v.' State,  65  Wis.  171";'  1107;  •19  Ky.L.  Rep.  1045;  Harpe* 
26' N.  W.  541;-  56  Am.::Rep.  624;  v..  State  <Ark.),  121  S.  W.  738; 
Bj^vchwold  y,  |People,  21  111.  Apj.  ,  Moore,,, v,  ..State^  126  Ga.  41^;.  55 
iii;   State  v.  Carl,  43.  Ark.  353;^.    'S.   E.  ,327!   ,  ' 

51  Am.  Rep.  565;  Hirsch  v.  State,  In    some   jurisdiclions,'  wtiether 

Sb  Tex.  Cir.  App.  If  96  S.  W.  40;  '  th^re 'was ' a  sale  coiisuiilinateii  at 
MfeElroy  V.  St!ate,'49  Teid.'  Cr.  App.  thepltoC'  of  desMnatiOH  or  at  ithe 
604;  95  S.  W.  539;  Carthage  v.  place  of  shipment,  is  a  question 
Duvall,  202  III.  234;  66  ■  N.  E.  for  the  jury,  where  the  .intent  of 
■1099;  Croak  vi  .Cowans  64  N.  C.  the  parties  cont^-ol;  but. in  ■Qie  ab- 
743;  Carthage  v.  Munsell,  203  III.  sence  of  a  finding  of  that  intent, 
474;  67  N.  E..'831;  affirming  W5  it  is;,a  jquestion.gf  law, ..,  State,  v. 
111.  App.  119;  Ew  parte  HackSey  Shields,  up  La»  547;  34  .go.  673. 
.(Tex.  Cr.  App.),  92  S.,  W.   1092;  Propft  of  shipment  fnom.A^kan- 

^0!  p»rte 'Massey  (Te.x.  Cr.  Appri):,      3as  to  Missouri- h^is  been  heI4  not 
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carrier  is  required  to  ctUeet  the  price  of  the  liquor  before 
delivering  it  to  the  purchaser  or  consignee.®^  The  express 
agent  delivering  the  liquor  cannot  be  held  to  have  made  a 
sale.""  And  even  though  the  vendor  enter  the  other  county 
and  there  collect  the  amount  to  be  paid  for  the  liquor  he  does 
not  make  a  sale  in  such  cousty.**  B,  a  trader  in  Truro,  Nova 
Scotia,  ordered  goods  from  a  company  in  Glasgow,  Scotland, 
through  its  agents  in  Halifax,  of  the  former  country,  whose 
authority  was  limited  to  receiving  and  transmitting  such 
orders  to  Glasgow  for  acceptance.  B's  order  was  sent  to  and 
accepted  by  the  company  and  the  goods  delivered  to  a  carrier 
in  Glasgow  to  be  forwarded  to  B  in  Nova  Scotia.  It  was 
held  that  the  contract  of  sale  was  made  and  completed  in 
Scotland."'*  An  owner  of  liquor  in  North  Carolina  resided 
within  two  miles  of  a  church,  and  within  that  distance  from 
the  church  liquors  could  not  be  sold.  He  received  an  order 
for  whisky  from  South  Carolina,  which  he  filled  and  shipped 
by  express.  It  was  held  that  he  had  violated  the  statute."* 
The  fact  that  the  agent  receives  a  commission'  on  the  sales 
made  on  orders  he  takes  does  not  make  the  transactions  sales 

to  be   proof  of   sale  in  Arkansas.  9  Atl.  829;  59  Am.  Rep.  706.   But 

Henry  v.  State,  64  Ark.  496;    43  there   are   cases   which   hold   that. 

S.  W.  498.  the  place  of  actual  delivery  to  the 

62  State  V.  Carl,  43  Ark.  353 ;  purchaser  is  the  place  of  the  sale. 
51  Am.  Rep.  565;  Herron  v.  State,  See  also  Southern  Express  Co.  v. 
51  Ark.  133;  10  S.  W.  25;  Bryant  State,  114.  Ga.  226;  39  S.  E.  899. 
V.  State,  89  Tenn.  581;  15  S.  W.  «*  Sarbecker  v.  State,  65  Wis. 
253;  Weldon  v.  State,  36  Tex.  Cr.  171;  26  N.  W.  541;  56  Am.  Rep. 
Rep.  34;  35  S.  W.  176;  State  v.  624;  State  v.  Hughes,  22'  W-  Va. 
Flanagan,  38  W.  Va.  53;  17  S.  E.  753;  Fowler  v.  Morton  [1905], 
792;  22  L.  R.  A.  430;  45  Am.  St.  Vict.  L.  R.  76;  26  Aust.  L.  T.  143; 
832;  Lynch  v.  O'Donnell,  127  Mass.  10  Aust.  L.  Eep.  267. 

311.  «j  Bigelow     V.      Crerquellochie, 

63  Carthage  v.  Munsell,  203  III.  etc.,  Co.,  37  Can.  S.  C.  55;  affirm- 
474;  67  N.  E.  831;  affirming  105  ing  37  N.  S.  482;  Fowler  v.-Mor- 
111.  App.  119.  ton    [1005],   Vict.  L.   R.   76;    26 

Contra,    where    he    knows    the  Aust.  L.  T.  143;  10  Aust.  L.  Eep. 

package   contains   liquors.      Crabb  267. 

V.  State,  88  Ga.  584;  15  S.  E.  455;  88  State   v.   Groves,   121   N.   0. 

Knight  V.  State,  88  6a.  584;  15  S.  632;  28  8.  B.  403. 
E.  456;  State  v.  Goss,  59  Vt.  266; 
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at  the  place  the  orders  are  taken.*'  If  the  consignee  of  liquor, 
on  its  reaching  its  destination,  gives  an  order  on  the  carrier 
to  deliver  it  to  his  purchaser,  a  sale  is  consummated  as  soon 
as  the  carrier  delivers  it  to  such  consignee's  purchaser.**  If 
liquor  be  sold  on  approval  at  its  destination,  and  it  is  also  sent 
C.  0.  D.  upon  an  order  to  be  approved  by  the  consignor,  the 
shipment  to  be  made  at  the  risk  of  the  consignee,  the  sale 
takes  place  at  the  point  of  shipment  and  not  at  the  point  of 
destination."'  And  this  is  true  though  such  sale  is  made  a 
criminal  offense  at  such  place  of  destination,  and  the  seller  is 
not  guilty  of  selling  liquor  in  a  prohibitory  locality.'"'  Thus, 
where  a  minor  in  one  State  sent  an  order  to  a  liquor  dealer  in 
another  State  to  ship  him  liquor  by  common  carrier,  which 
the  dealer  did,  it  was  held  that  he  had  committed  an  offense 
against  the  statute  of  the  latter  State  forbidding  sales  to 


Sec.  760.    Place  of  order  taken  deemed  place  of  sale. 

But  there  are  a  number  of  cases  which  refuse  to  follow 
the  rule  that  when  the  liquor  is  delivered  to  a  common  carrier 
to  be  carried  into  another  county  or  State  that  the  sale  is 
then  complete  though  sent  C.  0.  D.  It  is  considered  that 
whether  or  not  the  sale  is  completed  when  delivered  to  the 
carrier  is  a  question  of  intent,  and  the  fact  that  the  liquor 
was  sent  to  be  delivered  on  payment  of  its  purchase  price 
shows  that  the  seller  had  no  intention  to  part  with  his  goods 
or  the  title  to  it  until  he  actually  received  pay  therefor — 
when  the  express  or  carrier's  agent  received  the  purchase 
price  and  turned  over  the  liquor.  Such  being  the  case  the 
sale  is  not  completed  until  then,  and  whatever  offense  is 
committed  is  committed  at  the  place  the  purchaser  acquires 
actual  physical  possession  of  the  property  and  pays  the  pur- 

87  Donley  v.  State,  48  Tex.  Cr.  to  Otto  v.  State  (Tex.  Cr.  App.), 

App.  574;  89  S.  W.  554.  87  S.  W.  698;  Sims  v.  State  (Tex. 

68 Parks  V.   State    (Ky.),  96   S.  Cr.  App.),  87  S.  W.  689. 

W.   328.  "Harper  v.   State    'Ark.),   121 

89Novich    (Tex.   Cr.   Add.),   86  S.  W.  738. 
S.  W.  338. 
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chase  price."  In  some  of  tKese  transactions  the  ease  is  made 
to  hinge  upon  the  fact  that  the  order  taken  by  the  agent  in  a 
prohibition  territory  was  not  subject  to  acceptance  or  rejection 
by  his  principal.'^  Thus,  in  Iowa,  where  it  had  been  held 
that  the  sale  was  consummated  at  the  purchaser's  residence, 
it  was  held  the  sale  took  place  where  the  order  was  approved 
by  the  principal  and  the  liquor  shipped."  Of  course,  if  there 
be  no  delivery  there  is  no  sale.''" 

Sec.  761.    Place  order  taJsen  made  place  of  sale. 

Statutes  not  infrequently  make  the  place  where  the  order 
is  taken  or  given  the  place  of  sale.  Thus,  where  a  statute 
imposed  a  fine  upon  "any  person  who,  without  a  license  there- 
for, shall,  by  sample,  by  soliciting  or  procuring  orders,  or 
otherwise,  sell"  intoxicating  liquors,  a  traveling  agent  solicit- 
ing orders  for  a  non-resident  dealer,  which  orders  he  transmits 
to  his  principal,  who  fills  them  and  ships  the  liquors  to  the 
purchaser,  violates  its  provisions.'"  And  statutes  have  been 
enacted  which  expressly  make  the  place  of  actual  delivery  by 

72  State  V.   O'Neil,  58  Vt.   140;  's  Taylor    v.    Pichet,    52    Iowa, 

2    Atl.    586;    56    Am.    Rep.    557;  467;  3  N.  W.  514;  Commonwealtli 

State  V.  Goss,  59  Vt.  206;   9  Atl.  v.   Eggleston,    128   Mass.   408    (In 

829;    59    Am.    Kep.    706;    United  this  case  tlie  agent  had  complete 

States    V.    Cline,     26     Fed.     515;  control  over  the  entire  transaction, 

United  States  v.  Shriver,  23  Fed.  and  sent  his  employer's  wagon  with 

134;    31   Alb.   L.   Jr.    163;    Baker  the   liquor   from  Rhode  Island  to 

V.  Boueicault,   1  Daly,  23;   Crabb  Massachusetts,  the  State  in  which 

V.  State,  88  Ga.  584;  15  S.  E.  455;  the    unlawful    sale    was    charged. 

Knight  V.   State,   88   Ga.  590;    15  Commonwealth   v.    Hess,    148    Pa. 

S.  E.   457;    Southern  Exp.  Co.  v.  98;   23  Atl.  977. 

State,  114  Ga.  226;  39  S.  E.  899;  7*  Gross  v.  Scarr,  71  Iowa,  656; 

Commonwealth    v.    Hess,    148    Pa.  33  N.  W.  223. 

98;    23   Atl.  977;    Tigler  v.   Ship-  ra  White   v.    State;   47   Tex.   Cr. 

man,  33  Iowa,  194;  State  v.  United  App.  551;   85  S.  W.  9. 

States  Exp.  Co.,  7(f  Iowa,  271;  30  ?«  State  v.  Ascher,  54  Conn.  299; 

N.  W.  508;  State  v.  Wingfield,  115  7  Atl.  822;   Southern  Exp.  Co.  v. 

Mo.  428;    22   S.  W.  363;    37  Am.  State,  114  Ga.  226;  39  S.  E.  899, 
St.  406;  Commonwealth  v.  Gttja, 
28  Pa.  Super.  Ct.  58. 
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a  common  carritr  to  the  purchaser  the  place  of  sale.''    Bnt  a 
sale  not  followed  by  a  delivery  is  no  offense.'* 

Sec.  762.    Sale  by  agent  subject  to  approval  by  principal. 

If  an  agent  take  an  ortier  in  prohibition  territory  and 
transmit  it  to  his  principal  in  a  territory  where  sales  may  be 
made,  and  the  order  is  subject  to  the  principal's  approval, 
then  the  sale  is  made,  where  shipped  by  carrier  from  the  place 
"of  approval  in  the  non-prohibition  territory.  This  is  even 
held  in  those  States  where  it  is  held  that  the  place  of  actual 
delivery  is  the  place  of  sale.'*  But  if  the  sale  is  absolute,  the 
principal  having  resigned  his  power  to  reject  the  order,  and 
the  liquor  is  delivered  pursuant  to  the  order,  then  in  these 
States  the  sale  is  considered  to  have  been  consummated  in 
the  place  where  the  agent  took  the  order.'"  But  if  the  prin- 
cipal may  reject  the  order  of  his  agent,  then  the  agent  cannot 
be  convicted,  under  these  cases,  upon  unlawful  sale,  although 
the  order  be  fiUed.*"^ 

Sec.  763.    Seller  taking  orders  without  bnt  delivering  liq- 
uors within  prohibited  district. 

Since  the  place  of  delivery  is  the  place  where  the  sale  is 
completed,  therefore,  if  the  seller  take  an  order  for  liquor  in 
a  county  where  its  sale  is  not  forbidden,  or  he  has  a  license  to 
there  sell,  and  even  there  receive  pay  for  it,  and  then  in 
person  or  by  agent  (who  is  not  a  common  carrier)  delivers  it 
in  a  county  where  its  sale  is  forbidden,  or  in  which  he  has  no 

77  Sinclair  v.  State,  45  Tex.  Cr.  79  Gross  v.  Scarr,  71  Iowa,  656; 
App.  487;  77  S.  W.  621;  Williams  33  N.  W.  223;  Frank  v.  Hoey,  12il 
V.  State  (Tex.  Cr.  App.),  77  S.  W.  Mass.  263;  Bigelow  v.  Crerquello- 
215;  McGovern  v.  State,  49  Tex.  chie,  etc.,  Co.,  37  Can.  S.  C.  55; 
Cr.  App.  35 ;  90  S;  W.  502.  affirming  37  N.  S.  482. 

Telephoning  orders  is   not   soli-  8o  Commonw,ealtli    v.    Eggleston, 

citing.     Moore   v.  State,   126   Ga.  128  Mass.  408. 

414;     55    S.    E.    327;    People    v.  si  Garbrecht    v.   Commohwealth, 

Ybung,    237    111.    196;    86    N.    E.  96    Pa.    449;    42    Am.    Eeji,    550; 

589.  Newman   v.    State,    88    Ala.'   115; 

78  White  V.  State,  47  Tex.  Cr.  11  So.  762;  Pearson  v.  State,  66 
App.  551;  85  S.  W,  9,  Miss.  510;  6  So.  243. 
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license,  the  sale  is  in  the  latter  county,  and  he  is  liable  to  the 
penalty  of  a  statute  forbidding  sale  there  or  forbidding  a 
sale  without  a  license.'^  Thus,  A  owned  a  store  in  B  county, 
and  there  took  an  order  for  liquor  to  be  filled  at  a  store  in 
which  he  had  a  joint  interest  in  C  county.  He  went  to  the 
store  in  C  county,  there  obtained  it  and  brought  it  to  B 
county  and  delivered  it  to  the  purchaser.  It  was  held  thai 
the  sale  had  taken  place  in  B,  county,  and  a  sale  there  being 
prohibited,  A  was  convicted  of  having  violated  the  statute 
forbidding  sales  there.'^  And  so  where  a  defendant  in  a  pro- 
hibition county  sent  an  order  to  a  county  where  liquor  could 
be  sold,  and  the  liquor  ordered  was  there  put  in  a  bottle 
labeled  with  the  purchaser's  name  and  sent  to  the  defendant, 
who  delivered  it  to  the  purchaser,  it  was  held  that  he  had 
violated  the  statute.'*  So  where  defendant  received  an  order 
for  whisky  in  A  county,  and  this  order  he  sent  to  his  saloon 
in  B  county,  where  the  amount  of  whisky  ordered  was  put 
in  a  jug  and  labeled  with  the  purchaser's  name,  and  a  clerk 
of  the  defendant  then  took  it  by  public  conveyance  to  A  county 
and  there  delivered  it  to  the  purchaser,  it  was  held  that  the 

82  Brooks  V.  state,  105  Ala.  133;  Cocher  v.  McMullen,  81  L.  T.  784; 

16   So.   698;    Yowell   v.   State,   41  64  J.  P.  245;   Guild  v.   Freeman, 

Ark.   355;   Blackwell  v.   State,  42  35  Sc.  L.  R.  6;  Montclair  v.  State 

Ark.  275;  Davidson  v.  State  (Tex.  (N.  J.  L.),  69  Atl.  451;   Shuster 

Cr.  App.),  73  S.  W.  808;   Berger  v.  State,  62  N.  J.  L.  521;  41  Atl. 

V.  State,  50  Ark.  20;  6  S.  W.  15;  701    (driver   of  wagon   indicted); 

Bagby  v.  State,  82  Ga.  786;   9  S.  State  v.  Johnston,  139  N.  C.  640; 

E.  721;  Doster  v.  State,  93  Ga.  43;  52  S.  E.  273;  George  H.  Goodman 

18   S.   E.   997;    Spring  Valley   v.  Co.   v.   Commonwealth    (Ky.),   99 

Henning,  42  HI.  App.   159;   State  S.  W.  252;   30  Ky.  L.  Eep.  519; 

V.  Houts,  36  Mo.  App.  265;   Peo-  Mcllveney  v.  Whittingham,  25  N. 

pie  V.  Copen,  26  Hun,  377;   State  Z.  29;  Mackenzie  v.  Whittingham, 

V.  Sykes,  104  N.  C.  694;   10  S.  E.  23   N.   Z.   857;    Teal   v.   Common- 

191;    Commonwealth    v.   Holstine,  wealth    (Ky.),  57   S.  W.  464;   22 

132  Pa.  357;    19  Atl.  273;   25  W.  Ky.  L.  Rep.  350. 
N.     C.     423 ;     Commonwealth     v.  '3  Brooks  v.  State,  105  Ala.  133; 

Greenfield,   121   Mass.  40;   Curtiss  16  So.  698. 

V.    State,   52   Tex.   Cr.   App.    606;  84  Berger  v.  State,  50  Ark.  20; 

108   S.  W.  380;   Bryant  v.  State,  6    S.    W.    15;    Commonwealth    v. 

89  Tenn.  581;  15  S.  W.  353;  King  Greenfield,  121  Mass.  40;  State  v. 

V.  Bigelow,  9  Can.  Cr.  Cas.  322;  Houts,  36  Mo.  App.  265. 
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sale  took  place  in  A  county."  If  an  agent  take  orders  for 
liquors  which  are  shipped  to  him  to  deliver,  the  place  of  the 
delivery  is  the  place  of  sale.'*  So  if  liquor  be  sent  C.  0.  D.  to 
A  county  and  the  person  to  whom  sent  gave  an  order  in 
B  county  on  the  express  company  to  deliver  the  liquor  to  C, 
C  having  purchased  it,  which  was  done,  a  sale  was  con- 
summated in  B  couaty  to  C.^^  The  fact  that  the  seller  main- 
tains a  telephone  in  the  prohibition  county  so  his  customers 
can  telphone  him  orders  for  liquors,  does  not  make  an  order  a 
sale  there  which  he  fills  and  ships  by  carrier  into  such  county.'* 
But  where  a  statute  provided  that  no  trick,  device,  subterfuge 
or  pretense  should  be  allowed  to  evade  or  defeat  the  local 
option  law  in  force  in  a  county,  and  a  brewing  company's 
agent  resided  in  a  local  option  county  where  he  took  an  order 
for  beer  and  forwarded  it  to  a  non-local  option  county  to  the 
brewing  company 's  place  of  business,  and  the  beer  was  shipped 
to  the  purchaser  by  common  carrier  and  he  paid  the  agent  for 
it,  the  company  having  the  right  to  reject  orders  he  sent  in, 
but  never  did  if  the  person  ordering  was  financially  respon- 
sible, and  the  company  mailed  the  agent  a  copy  of  the  bill 
of  lading  for  the  beer  shipped,  and  he  gathered  up  the  empty 
beer  bottles  and  returned  them  to  the  company,  it  was  held 
that  the  transaction  was  within  the  prohibition  of  the  statute, 
being  a  mere  device  to  evade  the  local  option  statute.'" 
Where  a  servant  of  a  licensee  in  A  county  carried  liquors  into 
B  county,  delivering  them  pursuant  to  orders  and  making 
sales  from  the  wagons  as  to  others,  it  was  held  that  he  had 
committed  an  offense  in  B  county.*"'     In  Australia  a  brewer 

80  Bryant  V.  State,  89  Tenn.  581;  monwealth    (Ky.),  96  S.  W.  474; 

15   S.  W.   253 ;    Lafferty  v.   State  29  Ky.  L.  Rep.  750.    Contra,  Swift 

(Tex.  Cr.  App.),  35  S.  W.  374.  v.  State,  108  Tenn.  610;  69  S.  W. 

88  People  V.  DeGroot,  111  Mich.  326. 

245;   69  N.  W.  248.  89  George    Wiedemann    Brewing 

87McElroy    v.    State,    49    Tex.  Co.   v.   Commonwealth  "( Ky. ) ,    90 

Cr.  App.  604;  95  S.  W.  539;  Caton  S.  W.  834;   29  Ky.  L.  Rep.   1026. 

V.  State  (Tex.  Cr.  App.),  95  S.  W.  »»  State  v.  Shuster,  63  N.  J.  L. 

540;   White  v.  State,  47  Tex.  Cr.  355;     46    Atl.    1101;     Shuster    v. 

App.  551;  85  S.  W.  9.  State,   62   N.   J.   L.   521;    41   Atl. 

ss  Moore  v.  State,  126  Ga.  414;  701. 
03  S.  E.  327 ;  McDermott'  v.  (Jom- 
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carried  on  his  business  in  a  no-license  district.  On  a  sale 
of  liquor  of  his  own  manufacture,  at  the  request  of  the  pur- 
chaser made  at  the  time  of  the  sale,  he  undertook  to  hand  the 
liquor  to  a  person  who  agreed  to  deliver  it  outside  the  no- 
license  district.  It  was  held  that  the  brewer  sold  liquor  to 
be  delivered  "beyond  the  limits  of  such  district"  in  violation 
of  a  statute  forbidding  such  a  sale.^* 

Sec.   764.    Seller  retaining  title  until  purchaser  actually 
receives  the  liquors. 

If  by  agreement  the  seller  is  to  retain  the  title  until  the 
liquor  actually  reaches  the  purchaser,  then  the  sale  is  not 
completed  until  that  event  takes  place.  Thus,  where  the  seller 
agreed  that  if  the  beer  sold  should  be  lost  or  sour  he  would 
furnish  beer  to  take  its  place,  and  the  beer  was  to  remain  his 
until  it  should  be  received  by  the  purchaser,  it  was  held  that 
the  sale  was  not  consummated  until  the  purchaser  actually 
received  the  beer  at  the  end  of  its  destination.*^  A  very 
similar  instance  was  where  the  seller  living  in  New  Hamp- 
shire sent  a  barrel  of  brandy  to  Vermont,  and  while  it  lay  at 
the  railroad  station  he  permitted  a  person  in  Vermont  to  take 
it  from  the  station  house,  take  out  such  as  he  wanted  and 
return  the  cask  to  the  seller 's  store  in  the  former  State ;  it  was 
held  that  the  seller  had  violated  the  Vermont  statute.*' 

Sec.  765.     Seller   taking   order   in   but   delivering   liquors 
without  prohibited  territory. 

If  a  person  within  a  prohibited  territory  take  an  order  for 
liquor,  or  enter  into  a  contract  for  its  sale,  but  he  deliver  it 

91  Mackenzie  v.  Whittingham,  2i  but  it  was  held  that  the  transac- 

N.  Z.  620;  Mellveney  v.  Whitting-  tion   was    not    a    violation   of    its 

ham,  25  N.  Z.  29.  terms;  for  if  any  offense  had  been 

In  Arkansas  a  minor  gave  the  committed,  it  had  been  committed 

defendant  money  to  buy  liquor  for  in  Texas.     Anderson  v.   State,  82 

him  in  Texas,  which  the  defendant  Ark.  405;  101  S.  W.  1152:  Ford  v. 

did  and  delivered  the  liquor  to  the  State,    82    Ark.    603 ;    102    S.    W. 

minor  on  his  return  to  Arkansas.  1196. 

The   statute   of  Arkansas   forbade  92  Bruce     v.     State      (Tex.     Cr. 

any   one    selling,    giving   away   or  App.),  35  S.  W.  383. 
being    interested    in    the    sale    or  ss  state    v.    Commonwealth,    28 

giving  of   liquor    in   that    Staite;  Vt.  508. 
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without  such  territory,  where  liquor  may  be  sold,  he  commits 
no  offense.'* 

Sec.  766.    Soliciting  or  taking  orders  by  agent. 

But  although  a  licensee's  license  requires  him  to  sell  in  a 
particular  city,  town  or  county,  or  even  at  a  particular  place 
or  on  particular  premises  in  such  city,  town  or  county,  that 
does  not  prevent  his  sending  out  agents  through  the  State  to 
solicit  and  take  orders,  and  he  is  nOt  required  to  have  a  license 
in  each  city,  town  or  county  in  which  he  thus  solicits  and 
takes  orders.  Merely  soliciting  orders,  and  even  receiving  pay 
for  the  liquor  to  be  furnished  is  not  a  sale,  delivery  being 
essential  to  complete  the  transaction.®'  And  it  is  ridt  an 
offense  to  accept  an  order  over  a  telephone  maintained  by 
the  seller  in  a  prohibition  county  so  as  to  receive  thereby 
orders  in  a  non-prohibition  county.'" 

Sec.  767.  Liquors  shipped  into  prohibition  territory  with- 
out order  taken. 
To  escape  liability  by  reason  of  the  fact  that  the  liquor  is 
delivered  to  a  common  carrier  outside  of  prohibition  territory, 
there  must  be  an  order  given  and  accepted  before  the  liquor 
is  shipped,  for  if  the  liquor  is  shipped  to  a  prospective  pur- 
chaser without  such  an  order,  and  on  its  arrival  at  its  destina- 
tion the  consignee  takes  the  liquor  out  of  the  possession  of 
the  carrier  and  pays  for  it  (and  possibly  it  is  not  necessary 
to  pay  for  it),  the  sale  takes  place  where  the  liquor  is  so 
received  by  the  purchaser  or  consignee.'^     A  statute  which 

9*  United  States  v.  Lackey,  120  Commonwealth       v.       McDermott 

Ted.  577.  (Ky.),  96   S.  W.  475;   29  Ky.  L. 

95  Newman  v.  State,  88  Ala.  115;  Rep.  752. 

6  So.  762;  Heron  v.  State,  51  Ark.  se  Moore  v.  State,  126  Ga.  414; 

133;   10  S..W.  25;  Smith  v.  State  55  S.  E.  327. 

(Ark.),   16  S.  W.-2;   Boothby  v.  »' American  Express  Co.  v.  Com- 

Plaisted,    51    N.   H.   436;    Gill   v.  monwealth    (Ky.),  97  S.  W.  807; 

Kaufman,   16  Kan.  571;   Hang  v.  30  Ky.  L.  Rep.  207;  Weil  v.  State, 

Gillett,  14  Kan.  140;  Williams  v.  48  Tex.   Cr.   App.   603;   90   S.   W. 

Feriman,   14  Kan.  248;    Gillen  v.  644;  Ingram  v.  State,  49  Tex.  Cr. 

Riley,  27  Neb.  148;  42  N.  W.  1054;  App.  117;  90  S.  W.  1098;  Otto  v. 
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attempts  to  hold  a  carrier  or  its  agent  liable  for  carrying 
liquor  from  one  State  to  another  and  there  delivering  it  to  the 
consignee  who  has  not  in  good  faith  ordered  the  liquor  for  his 
own  use,  is  unconstitutional.®* 


Sec.  768.    Sale  of  liquors  to  be  drunk  on  premises — ^Amer- 
ican decisions. 

Statutes  rare  common  which  forbid  a  sale  of  liquor  to  be 
drunk  or  consumed  on  the  premises.  These  statutes,  of  course, 
relate  to  the  retailing  of  liquors.  The  essence  of  the  offense 
is  the  sale  for  that  purpose,  and  whether  actually  drunk  upon 
the  premises  is  immaterial.  Of  course,  there  must  be  a  sale 
with  the  intention  that  it  be  consumed  on  the  premises  where 
sold.""  If  the  sale  is  not  made  for  the  purpose  of  being  con- 
sumed on  the  premises  no  offense  is  committed,  although  the 
purchaser  has  a  secret  purpose  to  there  drink  the  liquor,  and 


State  (Tex.  Cr.  App.),  87  S.  W. 
698. 

In  this  Kentucky  case  the  court 
of  appeals  went  upon  the  assump- 
tion that  there  was  no  previous 
order.  On  appeal  to  the  Supreme 
Court  of  the  United  States  the 
attorney  general  admitted  that  the 
record  showed  a  previous  order; 
and  the  case  was  thereupon  re- 
versed, because  the  shipment  be- 
ing from  another  State  the  stat- 
ute making  the  place  of  actual 
delivery  to  the  purchaser  the  place 
of  sale  was  void,  and  holding  the 
express  company  liable,  on  the 
ground  that  it  was  an  interference 
with  interstate  commerce.  Amer- 
ican Express  Co.  v;  Kentucky,  206 
U.  S.  139;  27  Sup.  Ct.  609;  51  L. 
Ed.  993. 

The  United  States  Supreme 
Court  said  in  a  similar  case  that 
if  a  carrier  knowingly  carried  liq- 
uor consigned  to  a  person  who  had 


not  ordered  it;  and  then  deliv- 
ered it  to  the  consignee,  collected 
the  amount  due  and  remitted  it 
to  the  seller,  this  would  be  evi- 
dence to  show  that  the  carrier  was 
engaged  in  the  liquor  traffic. 
Adams  Express  Co.  v.  Kentucky, 
206  U.  S.  129;  27  Sup.  Ct.  606; 
51  L.  Ed.  — ;  reversing  (Ky.); 
96  S.  W.  1104;  29  Ky.  L.  Rep. 
947;  see  Cincinnati,  etc.,  R.  Co. 
V.  Commonwealth,  126  Ky.  563; 
104  S.  W.  394;  31  Ky.  L.  Rep.  954. 

On  the  question  of  interstate 
commerce  see  also  Vance  v.  Van- 
dercook,  170  U.  S.  438;  18  Sup. 
Ct.  674. 

"8  Crescent  Liquor  Co.  v.  Piatt, 
148  Fed.  894. 

99  Commonwealth  v.  Ludy,  143 
Mass.  563;  10  N.  E.  448;  Wrock- 
lege  V.  State,  1  Clarke  (la.),  167; 
State  V.  McAnally  (Mo.  App.), 
79  S.  W.  990. 
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does  so  drink  it.'  Of  course,  a  statute  of  this  kind  does  not 
prohibit  a  sale  where  the  liquor  is  to  be  taken  away  from  the 
premises  and  drunk.^  But  a  person  selling  liquor  cannot 
passively  remain  quiet  when  the  purchaser  proceeds  to  drink 
it  on  the  premises,  else  the  presumption  will  be  raised  that 
the  sale  was  with  the  intent  that  it  was  to  be  there  consumed,* 
and  he  must  take  ^etive,  though  not  violent,  steps,  to  prevent 
it.*  Of  course,  the  liquor  must  be  shown  to  be  intoxicating,^ 
and  it  has  been  held  that  it  was  a  good  defense  to  show  the 
liquor  was  sold  under  an  honest  belief  that  it  was  not  intoxi- 
cating," though  in  some  jurisdictions  it  would  probably  be 
held  that  the  seller  is  charged  with  a  knowledge  that  the 
liquor  was  intoxicating.  By  the  word  "premises"  is  meant 
a  place  over  which  the  seller  has  legal  control.''  Thus,  a  sale 
in  a  house  and  the  taking  of  the  liquor  fifteen  or  twenty  steps 
therefrom  to  a  bench  in  a  mill  yard  owned  by  the  seller  was 
held  to  be  a  sale  of  liquor  to  be  consumed  on  the  premises, 
the  liquor  having  been  consumed  at  the  bench.*  So  where  the 
liquor  was  passed  through  the  window  of  the  house  to  be  con- 
sumed on  the  back  steps,  it  was  held  that  a  statute  forbidding 
a  sale  without  a  license  "to  be  drunk  or  suffered  to  be  drunk 
in  his  house,  outhouse,  yard,  garden,  or  the  appurtenances 
thereunto  belonging,"  had  been  violated.'  So  proof  that  the 
liquor  was  drunk  on  the  lot  on  which  defendant's  shop  was 
situated,  out  of  a  glass  furnished  by  him,  and  that  the  place 
was  used  for  drinking  by  the  defendant's  customers,  with  his 
knowledge  and  consent,  shows  a  sale  of  liquor  to  be  consumed 

1  Taylor    v.    Pickett,    52    Iowa.  e  Farrell   v.   State,   32   Ohio   St. 

467;  3  N.  W.  514;  People  t.  Van  456;  30  Am.  Rep.  614. 

Aylstane  (Mich.),  122  N.  W.  193;  7  Swan    v.    State,    11    Ala.   594; 

16  Det.  L.  N.  392.  Downman  v.   State,   14   Ala.   242; 

=  State  V.  Pratt,  52  N.  J.  L.  306;  Daly  v.  State,  33  Ala.  431. 

19  Atl.  607.  sSwan    v.    State,    11   Ala.   594; 

3  Cochran  v.  State,  26  Tex.  678.  Varble    v.    Commonwealth,    3    Ky. 

*  Christian    v.    State,    40    Ala.  L.  Rep.   (abstract)   694:  People  v. 

376.  Van  Aylstane   (Mich.)    122  X.  W. 

5  State  V.  Chambers,  2  Ohio  Dec.  193:   16  Det.  L.  N.  392. 

647.  »  Stockwell  v.  State,  85  Ind.  522. 
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upon-  the  premises,  and  is  a  violation  of  the  statute  quoted.'" 
It  is,  of  course,  a  question  of  fact  what  constitutes  the  prem- 
ises and  whether  or  not  the  place  at  which  the  liquor  was 
consumed  constituted  a  part  of  such  premises.  Thus,  where 
the  defendant  furnished  the  glasses  for  the  purchaser  and  his 
companion  to  drink  the  beer,  and  they  drank  it  a  few  feet 
from  the  back  door  of  the  saloon,  and  then  returned  to  the 
saloon  the  emptj'  bottle  and  glasses,  it  was  held  that  there 
was  evidence  from  which  it  might  be  found  there  had  been  a 
sale  of  liquor  to  be  consumed  on  the  premises.'*  But  where 
the  evidence  showed  the  accused  sold  a  bottle  of  beer,  which 
was  taken  by  the  purchaser  to  a  shed  from  fifteen  to  twenty 
feet  distant  from  the  seller's  premises,  and  there  drunk,  and 
there  was  no  understanding  or  agreement  between  the  buyer 
and  seller  as  to  where  the  liquor  was  to  be  drunk,  it  was  held 
that  the  statute  had  not  been  violated.  "The  shed  where  the 
liquor  was  drunk,"  said  the  court,  "was  not  adjoining  to  or 
connected  with  the  place  where  the  liquor  was  sold.  The 
appellant  had  no  control  over  the  shed.  It  was  out  in  a  public 
street,  fifteen  or  twenty  feet  from  the  place  where  the  liquor 
was  sold,  and  was  used  by  another  person. ' "-  In  another 
case  under  this  same  statute  the  court  made  these  observations : 
"It  does  not  sufficiently  appear  that  the  appellant  sold  the 
bottle  of  beer  with  the  purpose,  expectation  or  understanding, 
express  or  implied,  that  the  purchaser  was  to  drink  it  while 
sitting  in  his  wagon  close  to  the  door  of  the  saloon.  If  the 
appellant  sold  the  bottle  of  beer  with  the  understanding  that 
it  was  to  be  taken  away  and  drunk  elsewhere  he  was  guilty 
of  no  offense.  The  offense  consists  in  selling  liquor  to  be 
drunk  in,  upon  or  about  the  house  or  premises  where  sold. 
A  court  or  jury  may  infer  from  all  the  facts  or  circumstances 
surrounding  a  transaction  that  the  liquor  was  sold  to  be  drunk 
in,  upon  or  about  the  house  or  premises,  or  in  a  room,  build- 
ing or  premises,  adjoining  to  or  connected  with  the  place 
where  it  was  sold,  although  there  was  no  express  understand- 

10  Shields  v.  State,  95  Ind.  299;  "Stout  v.  State,  93  Ind.   150. 

State    V.    Morgan    (Mo.),    115    S.  12  O'Connor    v.    State,    45    Ind. 

W.  491.  847, 
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ing  in  reference  thereto  between  the  vendor  or  purchaser..  If 
a  person  goes  into  a  saloon  and  calls  for.  a  glass  of  beer,  or 
drink  of  liquor,  and  the  beer  is  drawn  and  handed  in  a 
tumbler,  or  a  bottle  of  liquor  and  tumblers  are  placed  upon 
the  counter,  the  presumption  might  be  indulged  that  it  was 
intended  that  the  beer  or  liquor  was  sold  to  be  drunk  in  the 
saloon.  If  to  thi^  was  added  proof  that  the  proprietor  or 
bartender  stood  by  and  permitted,  without  objection,. the  beer 
or  liquor  to  be  drunk,  the  presumption  would  be  greatly 
strengthened,  if  not  rendered  .eonelusiy?.  If  the  appellant  had 
handed  Mr.  Burger  and  Mr.  Lalley  beer  in  tumblers,  while 
sitting  in  the  wagon,  close  to  the  door,  the  presumption  might 
be  indulged  in  that  it  was  sold  with  the  understanding  that  it 
was  to  be  drunk  there.  If,  in  additiqn  to  this,  it  was  shown 
that  the  appellant  stood  by  and  permitted  them  to  drink  the 
beer,  without  objection,  and  then  received  the  pay  and 
tumblers,  a  pretty  strong  presumptio;^  would  arise  that  the 
liquor  was  sold  to  be  drunk  in  the  place  where  such  persons 
then  were.  But  such  are  not  the  facts  or  circumstances  of  the 
present  case.  For  aught  that  appears  in  the  evidence,  the 
appellant  sold  the  bottles  of  beer  with  the  expectation  or  under- 
standing that  it  was  to  be  taken  away  and;  drunk  elsewheire. 
It  is  not  shown  that  the  appellant  was  present  when  the  beer 
was  drunk,  or  that  he  even  knew  it  was  drunk  in  the  wagon, 
close  to  his  door ;  nor  is  it  shown  what  was  done  with  the 
bottle  after  the  beer  was  drunk, ,  or  whether  it  was  paid  for 
before  or  after  it  was  drunk. .  In  our  opinioin  the  verdict  is 
not  supported  by  sufficient  evidence. ' '  ^'  The  fact  that  the 
seller  positively  ordered  the  purchaser  not  to  drink  the  liquor 
on  the  premises  will  not  avail  him  if  it  appears  from  all  the 
evidence  that  the  seller  expected  or  intended  the  liquor  to  be 
drunk  upon  the  premises.^*  If  the  house  where  the  liquor  was 
sold  was  under  the  immediate  possession  and  exclusive  control 
of  a  third  person  there  can  be  no  conviction.^"    A  sale  from  a 

18  O'Connor    v.    State,    45    Ind.  i*  Wood   v.   State,   9   Ind.   App. 

347;  Eisenman  v.  State,  49  Ind.  42;  36  N.  E.  158;  Eisenman  v. 
507.  State,  49  Ind.  507. 

i5P]unket  V.  State,  69  Ind.  68. 
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wagon  in  a  public  highway  or  at  a  picnic,  though  sold  tp  be 
immediately  consumed,  is  not  a  sale  of  liquor  to  be  drunk  upon 
the  premises.'"  But  where  the  statute  forbids  a  sale  of  liquor 
to  be  driink  "on  or  about  the  premises,"  a  sale  of  liquor  to 
be  drunk  in  the  highway  a  few  feet  away  from  the  store  where 
sold  is  a  violation  of  its  provisions,^'  and  the  court  may  so 
instruct  the  jury  that  the  facts  proven  show  a  violation  of 
such  statute.''  Under  a  statute  of  this  kind  where  the  sale 
was  to  ditchers  working  a  mile  away  from  the  house  but  on 
the  plantation  on  which  the  work  was  being  done,  and  the  sale 
was  intended  for  the  purchasers  to  drink  where  they  were 
ditching,  it  was  held  that  the  statute  was  violated.'"  So  it 
was  held  under  the  same  statute  that  a  sale  from  a  buggy  at 
a. public  vendue  of  property,  to  be  there  drunk,  was  a  viola- 
tion of- its  provisions'.^"  Where  a  license  forbade  the  sale  of 
liquor  to  be  drunk  "on  the  premises  *  *  *  or. in  any  out- 
building, yard,  or  booth  or  garden  appertaining  thereto,  or 
connected"  with  the  licensed  premises,  a  sale  of  liquors  to  be 
drunk  on  the  piazza  of  the  house,  the  premises  consisting  of  a 
two-story  building,  the  piazza  being  set  ,back  into  the  lower 
story  and  the  .upper  story  serving  as  a  roof,  the  place  of  busi- 
ness being  immediately  back  of  the  piazza,  it  was  held  that 
the  terms  of  the  license  had  been  violated.^'  Proof  of  what 
was  said  or  done  before  or  at  the  time  of  the  sale  is  admissible 
to  show  whether  the  liquor'  was  sold  to  be  drunk  upon  the 
premises.^^ 

16  Schilling   v.   State,    116    Ind.  In   Hawaii   it  was   said:     "Any 

200;    18  N.   E.   682;   O'Connell   v.  room   under   the    same    roof   with 

Larkins,  5  N.  S.  W.  L.  R.  8.  the  saloon  and  used  in  carrying  on 

i^Whaley  v.  State,  87  Ala.  83;  the  saloon  business   is  to  be  con- 

6    So.    380;    Easterling    v.    State,  sidered   as   a   part   of   the    sajoon 

30   Ala.   46;    Patterson   v.    State,  premises."       Territory     v.     Wong 

36  Ala.  297.  Feast,  17  Hawaii,  353. 

18  Brown  v.  State,  31  Ala.  353.  It   is   not  enough   the   jury  be- 

19  Powell  V.  State,  63  Ala.  177.  lieves  that  the  defendant  had 
20Pearce  v.  State,  40  Ala.  720.  knowledge  of  the  drinking  on  hi^ 
2i/«.  re  Lyman,  25  N.  Y.  Misc.  premises;   but   they  must  find  he 

Rep.   638;   56  N.  Y.   Supp.  359.  consented    thereto;    but   this    con- 
2=  People   V.    Shuler,    136   Mich;  sent   may   be    shown   by    evidence 
101;    98   N.   W.    980;    10    Detroit  that    knowing    that    others     pro- 
Leg.  N.  1004.  posed  to   drink  beer  at  his  place 
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Sec.  769.    Sale  of  liquor  to  be  consumed  on  premises — ^Eng- 
lish decisions. 

A  statute  of  England  provides  that  ' '  if  any  purchaser  of 
any  intoxicating  liquor  from  a  person  who  is  not  licensed  to 
sell  the  same  to  be  drunk  on  the  premises  drinks  such 
liquor  on  the  premises  where  the  same  is  sold,  or  on 
any  highway  adjoining  or  near  such  premises,  the  seller 
of  such  liquor  shall,  if  it  shall  appear  that  such  drinking 
was  with  his  privity  or  consent,"  be  subject  to  certain  penal- 
ties, and  the  phrase  "premises  where  the  same  is  sold"  in- 
cludes "any  premises  adjoining  or  near  the  premises  where 
the  liquor  is  sold,  if  belonging  to  the  seller  of  the  liquor  or 
under  his  control,  or  used  by  his  permission."  -^  A  local  work 
of  authority  construes  this  statute  as  follows  :-*  "  The  present 
section  is  confined  entirely  to  the  circumstances  described  in 
the  first  four  lines  [that  part  above  quoted] ,  which  collectively 
constitute  a  condition  precedent  to  the  offense :  (1)  The  prem- 
ises on  which  the  liquor  is  drunk  must  be  premises  on  which 
the  person  selling  has  no  license  to  sell  the  same  in  order  to 
be  drunk  on  such  premises;  (2)  the  sale  must  be  on  such 
premises;  and  (3)  the  liquor  must  also  be  drunk  on  the 
premises,  or  on  a  highway  near  such  premises  or  in  a  third 

he  failed  to  object.     State  v.  Mor-  L.  T.  143;    16  W.  E.  77;   8  B.  & 

gan    (Mo.),   115   S.  W.  491.  S.  760. 

An  ordinance  regulating  the  sale  "The    word    'not'    was    probably 

of  "near-beer,''  forbidding  its  sale  intended    to    be    put    before    the 

on  the  premises,  is  valid.     Camp-  phrase   'to   be   drunk.'     A   person 

bell  V.   Thomasville    (Ga.),   64   S.  'not  licensed  to  sell  liquor  to  be 

E.   815.  drunk  on  the  premises'  may  mean 

23  35     and     36     Vict.     94,     §  5,  either    a    person   who    has    no    li- 

Earlier  Statutes  were  4  and  5,  Will  cense  at  all  of  any  kind,  or  who 

4  c.   85,   §  4 ;    32   and  33   Vict.   e.  has  a   license   to   sell   liquor,   but 

27,    §  14 ;    33   and  34  Vict.   c.   29,  only   'liquor   not  to   be   drunk   on 

§  6.     C!onstruetion  of  earlier  stat-  the     premises.'     '  The     enactment 

utes    can    be    found    in    Cross    v.  seems    to    have    been    intended    to 

Watts,  13  C.  B.  (N.  S.)  239;  27  J.  meet   this    latter    case    only,    and 

P.  7 ;  32  L.  J.  M.  C.  73 ;  7  L.  T.  hence  the  word  'not'  is  misplaced." 

463;    11  W.  R.  210;   and  in  Deal  Patterson's  Licensing   Acts    (19th 

V.   Schofield,  L.  R.  3  Q.  B.  8;   32  ed.)   350. 

J.  P.  181;   27  L.  J.  M.  C.  15;   17  2*  Patterson's      Licensing      Acts 

(19th  ed.)    351. 
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party's  premises  adjoining  or  near,  i£  under  the  seller's  con- 
trol. These  conditions  existing,  the  seller  of  such  liquor  is  to 
be  liable  to  penalties,  but  only  if  he  is  privy  or  consenting  to 
such  drinking.  If  the  liquor  is  taken  to  neighboring  premises 
(not  being  the  seller's),  a  few  yards  distant  and  drunk  on 
such  premises  and  partly  on  the  highway,  this  cannot  be 
treated  as  an  offense  with  the  seller's  privity.  'The  word 
"knowledge"  is  not  used  in  the  act.  *  *  *  If  the  evidence 
had  clearly  shown  that  the  appellant  was  conniving  at  the 
drinking  on  the  highway  near  her  premises,  the  conviction 
might  have  been  sustained.  But  I  am  by  no  means  satisfied 
that  it  does  so.  There  is  nothing  to  show  that  she  knew  what 
was  to  be  done  with  the  beer.  If  it  could  have  been  shown 
that  she  knew  it  was  to  be  drunk  on  the  highway  "near  to  or 
adjoining  her  premises,"  and  willfully  shut  her  eyes  to  the 
fact,  then  it  might  be  said  to  have  been  done  with  her  ' '  privity 
or  consent, ' '  and  a  conviction  might  have  been  sustained. '  -^ 
The  consent  or  privity  must  refer  to  some  premises  as  to  which 
the  seller's  consent  would  be  matter  of  legal  right,  for  he 
could  not  be  said  to  consent  to  something  he  cannot  prevent  or 
control.  Hence,  if,  for  example,  the  field  of  a  third  person 
adjoins  the  house,  and  if  the  seller  has  no  interest  in  it,  and 
the  purchaser  gets  into  the  field  and  there  drinks  the  liquor,  it 
will  be  difficult  to  hold  that  he  did  so  with  the  privity  or  eon- 
sent  or  permission  of  the  seller  since  the  seller  will  not  be  able 
to  give  or  take  away  the  permission  to  go  into  another's  field. 
*  *  *  Another  difficulty  may  arise  when  the  man  who  pur- 
chases the  liquor  does  not  drink  it  himself  but  hands  it  over 
to  a  third  person,  who  drinks  it  on  the  premises  or  near  them ; 
the  penalty  seems  not  to  apply  in  such  case.  The  justices  may, 
however,  in  such  a  ease,  hold  the  real  purchaser  was  the  one 
who  drank  the  liquors,  and  the  other,  or  nominal  purchaser, 
was  his  agent,  if  the  facts  warrant  the  inference,  for,  under 
Section  62  fa  subsequent  section]  the  consumer  is  prima  facie 
a  purchaser. ' '  ^' 

25  Justice    Lindley    in    Batli    v.  -^  Citing  Seatchard  v.   Johnson, 

White.  Z  C.  P.  Div.  175;  42  J.  P.  52  J.  P.  389;  57  L.  J.  M.  C.  41; 
375;   26   W.  E.  617.  Evans    v.    Hemingway,    52    J.    P. 

134. 
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Sec.  770.    Sale  of  liquor  to  be  drunk  "about"  the  premises. 

Where  a  statute  forbids  the  sale  of  liquor  "to  be  drunk 
about  the  premises"  of  the  seller,  it  is  usually  a  question  of 
fact  whether  proof  of  the  place  where  they  were  drunk  bears 
out  the  charge.  But  where  the  evidence  showed  the  liquor  was 
drunk  in  the  public  road,  in  front  of  the  store  wherein  it  was 
sold,  in  full  view  thereof  from  the  front  entrance,  about  fifteen 
or  twenty  steps  away,  it  was  held  that  tlie  court  could  say  to 
the  jury  that  the  liquor  was  drunk  "about  the  premises."" 
Yet  where  the  liquor  was  drunk  in  an  alley,  five  or  six  feet 
wide,  between  the  seller's  house  and  the  next  adjoining  one, 
over  which  the  seller  had  no  control,  and  he  could  not  see  the 
place  where  it  was  drunk  from  his  front  door,  no  window  of 
his  store  opening  into  the  alley,  and  the  alley  did  not  lead 
into  his  back  yard,  it  was  held  that  the  court  could  not  say  to 
th6  jury  that  the  liquor  was  drunk  "about  the  premises,"  that 
being  a  question  for  them  to  determine;^* 

Sec.  771.    Refreshment  saloon  or  restaurant. 

A  statute  permitting  sales  to  be  made  in  a  refreshment  saloon 
ot"' restaurant  does  not  apply  to  a  shop  used  for  the  manufac- 
tiire  and  sale  of  cigars,  tobacco  or  snuff. ^^  As  to  the  question 
what  is  a  "  refreshment  house, "  it  "  must  always  be  one  of  more 
or  less  difficulty,  and  the  facts  of  each  particular  case  must 
be  looked  to  as  they  arise. ' ' '"  Thus,  where  a  shop  consisting 
of  one  room  provided  lemonade  and  ginger  beer,  having  no 
accommodations  for  visitors  to  sit  down,  and  nothing  but  a 
table  or  counter  at  which  they  stood  only  for  a  few  minutes, 
this  was  held  to  be  a  refreshment  house.^^  And  the  same  wa^ 
held  where  only  coffee  and  cigars  were  providfed,^^  and  like- 

27  Brown  v.  State-,  31  Ala.  353.        Keay,  L.  E.  10  Q.  B.  599;   40  J. 

28  Daly  V.  State,  33  Ark.  431.  T..   694;    44  L.  J.  M.   C.   143:    £3 

29  State  V.  Hogan,  30  N.  H.  268.       W.  E.  700;   41  J.  P.  423. 

In  this  ease  the  prohibition  was  *i  Howes  v.  Inland    Eevenue,    1 

against  the  manufacture  and  sale  Exch.  Div.  385;   41  J.  P.  423;   40 

of  "intoxicating"   liquor;   but  the  L.  J.  M.  C.  15;   35  L.  T.  584;  24 

liquor  sold  was  "strong  beer;"  and  W.  E.  897. 

jt   was  held   no   offense   had  been  32Muir  v.  Keay  L.  E.  10  Q.  B. 

committed.  599;  40  J.  P.  694;  46  L.  J.  M.  C. 

so  Justice  Blackburn  in  Muir  v.  143;   23  W.  E.  700;  41  J.  P.  423. 
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wise  where  tripe  was  supplied  on  plates  in  a  shop  having 
neithel"  seats,  knives  nor  forks.'""  If  the  refreshments  are  not 
kept  in  the  house  to  be^  supplied  to  visitors,  but  are  merely- 
sent  for  at  the  request  of  and  for  behoof  of  visitors  as  required, 
it  would  seem  that  such  a  place  is  not  a  refreshment  house.^* 
In  England  what  are  known  as  temperance  hotels,  not  selling 
intoxicating  liquors,  but  supplying  ordinary  refreshments,  are 
nevertheless  refreshment  houses." 

Sec.  772.    Sale  at  hotel. 

In  a  few  States  sales  may  be  made  at  hotels,  and  usually 
what  constitutes  a  hotel  is  statutorily  defiUed.  "When  the 
statute  defines  what  shall  be  necessary  to  make  a  hotel,  then 
a  sale  in  a  building  not  coming  up  to  the  requirements  of  the 
statute  is  not  protected.'"  Thus,  where  the  building  called  a 
hotel  was  required  to  contain  not  less  than  ten  bedrooms,  a 
dining-room  with  at  least  three  hundred  square  feet  of  floor 
area,  and  a  kitchen  of  sufficient  size  and  capacity  to. provide 
bona  fide  meals  for  twenty  guests  at  once,  it  was  held  that  a 
house  having  twenty-four  bedrooms,  the  requisite  dinijig-room, 
and  with  adequate  kitchen  facilities,  and  which  harbored  at 
least  .thirty  people,  came  within  the  statutory  requirements.^'' 
A  "summer"  hotel  may  come  within  the  statutory  require- 
ments, although  only  used  a  part  of  the  year.'*  A  hotel  must 
be  furnished  to  accommodate  the  public  who  may  desire  to 
use  it,  and  not  merely  foi;  drinking  purposes.  A  kitchen  is 
not  a  room  for  public  accommodation.  The  hotel  must  be 
accessible  tfl  the  general  public  and  not  merely  to  inmates  of 
the  house.'"     Thus,  where  a  hotel  was  required  to  have  "at 

33  Cooper   V.    Dickinson,   an   un-  se  /«.  re  Schuyler,  63  N.  Y.  App. 
reported    English    case,    January,  Div.  206;    71  N.   Y.   Supp.  437. 
1877.  3'/«.  re  Cullinan,  93  App.  Div. 

34  Baron  Bromwell  in  Taylor  v.  427;  87  N.  Y.  Supp.  660;  affirm- 
Oran,  1  H.  &  C.  370;  27  J.  P.  8;  ing  41  N.  Y.  Misc.  Eep.  3;  83  N. 
31  L.  J.  M.  C.  252;    7  L.  T.  58;  Y.  Supp.  581. 

10  W.  R.  800.  38  Appeal    of    Burns,    76    Conn. 

35Kelleway  v.  Macdougal,  45  J.      395;  56  Atl.  611. 
P.  207.  89  Penney  v.  Warren,  22  N.   Z. 

602. 
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least  two  moderate  sized  sitting  rooms  and  four  sleeping  rooms 
constantly  ready  and  fit  for  public  accommodation, ' '  and  one 
T,  having  a  terrace  of  five  houses,  made  a  door  between  each 
house  and  then  obtained  a  license  for  the  premises  (which  in 
all  had  thirty-two  rooms),  and  he  closed  the  accommodations 
between  the  houses  and  sublet  the  rooms  to  various  tenants, 
and  in  some  cases  the  rooms  were  unfurnished,  and  in  others 
the  tenants  cooked  their  own  food  and  supplied  their  own  fuel, 
it  was  held  that  his  place  was  not  a  hotel  and  his  license  was 
declared  forfeited.*" 

Sec.  773.    Sale  at  military  canteen. 

A  military  officer  cannot  establish  a  canteen  at  a  military 
camp  and  authorize  sales  of  liquors  at  it,  unless  some  statute 
expressly  authorizes  him  to  do  so.  Such  a  place  must  have  a 
license  under  the  State  law." 

Sec.  774.    Sales  at  theaters. 

Where  a  statute  prohibited  a  sale  at  a  "theater''  or  "place 
of  amusement,"  it  was  held  that  whether  or  not  a  place  was 
a  theater  was  a  question  of  fact  and  not  of  law.*^  But  in  this 
same  case  it  was  held  that  a  hall  which  had  a  stage,  on  which 
a  nightly  programme  of  music  and  dancing  was  rendered,  was 
a  "place  of  amusement,"  though  no  fee  for  admission  was 
charged.  Where  a  statute  forbade  the  furnishing  of  liquor 
inside  any  place  of  amusement  or  "any  apartment  opening 
into  the  same,"  and  a  proprietor  gave  persons  tickets  to  an 
adjoining  wine  room  in  adjoining  building,  which  could  be 
reached  by  a  stairway  from  the  barroom,  whence  drinks  were 

*o  Bremmer  v.  Thompson,  15  N.  license.      Regina   v.    Surry,   52    J. 

S.  W.  L.  K.  345.  P.  423. 

In  England  it  is  held  that  a  con-  ^i  Commonwealth    v.    Joyce,    22 

fectioner  who  has  held  a  wine  li-  Pa.  Co.  Ct.   Rep.  397;    30  Pittsb. 

cense  for  consumption  of  wine  on  Leg.  J.   (N.  S.)  28. 

the    premises,    and    who    supplies  *2  In  re  Gartenstein  &   Sindel's 

luncheons,  is  an  inn-keeper  within  License,  15  Pa.  Co.  Ct.  Rep.  612; 

the  meaning  of  the  statute  allow-  4  Pa.  Diat.  Rep.  37. 
ing  an  inn-keeper  to  take  out  a 
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sent,  it  was  held  that  the  statute  applied  to  such  wine  room 
and  prevented  its  maintenance.*''  A  statute  prohibited  an  ' '  in- 
ternal communication"  between  a  theater  and  a  saloon.  A 
hotel  and  a  theater  adjoined  each  other,  but  were  under  dif- 
ferent roofs.  The  dress  circle  of  the  theater  was  approached 
along  a  passage  covered  by  the  main  roof  of  the  building,  and 
a  flight  of  stairs  led  from  this  passage  to  the  dress  circle  of 
the  theater.  A  door  from  a  landing  on  the  stairs  led  up  two 
other  flights  of  stairs  to  a  room  in  the  hotel  in  which  liquor 
was  sold.  It  was  held  that  there  was  an  ' '  internal  communica- 
tion" between  the  theater  and  the  hotel,  such  as  the  statute 
forbade.** 

Sec.  775.    Sales  at  dwelling  house, 

A  statute  permitting  the  giving  away  of  liquor  at  private 
dwellings,  which  have  not  become  places  of  public  resort,  a 
gift  of  liquor  in  a  room  wherein  no  business  is  transacted, 
but  not  in  a  dwelling  house,  does  not  come  within  the  per- 
mission of  such  statute.*"  And  a  gift  within  a  barn  or  granary 
near  the  house  is  not  permitted.*' 

Sec.  776.    Sales  on  boat. 

In  Louisiana  it  is  held  that  the  owner  of  a  saloon  on  a  river 
steamboat  running  between  two  towns  can  only  be  required  to. 
take  out  a  license  for  his  saloon  at  the  home  port,  and  if  he 
does  that  sales  are  legal  at  the  other  port.*'  In  Kentucky  a 
sale  at  any  place  on  the  Ohio  River  opposite  that  State,  with- 
out a  license,  is  a  sale  in  the  county  opposite  to  which  the  sale 

♦3  State  V.  White,  7  Baxt.  158;  92;   21  Q.  B.  Div.'569;   59  L.  T. 

see  Smith   v.  McCormick,   2  Vict.  378;  36  W.  E.  692;  52  J.  P.  390. 

L.  R.  93.  *=  State  v.  Danforth,  62  Vt.  188 ; 

**  Ex  parte  Dickson,  3  N.  S.  W.  19  Atl.  229. 

L.  E.  358.  "State   v.  Camp,   64  Vt.   295; 

A  statute  authorizing  the  grant-  24  Atl.   1114. 

ing   pf   a    license    to    a   "theater"  *''  State  v.  Dennie,  51  La.  Ann. 

will  not  authorize  the  granting  of  608;    25   So.   394;    State  v.   Frap- 

one    to   a    "music   hall."     Regina  port,  31  La.  Ann.  340. 
V.  Commissioners,  57  L.  J-  M.  C. 
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took  place,*'  and  the  same  rule  applies  to  sales  in  Canada  on 
Lake  Huron.*'  A  vessel  on  this  lake  plying  between  Canada 
and  the  United  States  must  have  a  Canadian  license  to  sell 
liquor  in  Canada  until  it  has  passed  the  international  bound- 
ary line.""  In  New  Zealand  a  license  authorizing  sales 
to  passengers  on  the  boat  during  its  passage  from  one  point  to 
another  does  not  a»uthorize  a  sale  at  the  end  of  the  journey, 
although  the  passenger  remain  aboard  intending  to  return  on 
the  same  steamer  on  the  same  day,  to  his  starting  point.°^  A 
license  issued  for  the  home  port  will  not  authorize  sales  at  the 
point  of  destination."^  Where  sales  of  liquor  within  a  certain 
distance  of  a  school  is  prohibited,  a  sale  upon  a  boat  within 
that  distance,  running  on  a  river,  is  a  violation  of  its  provi- 
sions."^ 

Sec.  777.    Sales  of  native  wine  in  barroom. 

In  Georgia  a  statute  permitted  the  manufacture  and  sale  of 
domestic  wines  or  cider  or  the  sale  of  wines  for  sacramental 
purposes,  but  provided  that  "such  wines  or  cider  should  not 
be  sold  in  barrooms  by  retail."  In  the  construction  of  the 
word  "barroom"  it  was  held  to  mean  a  place  where  intoxi- 
cating liquors  were  sold  at  retail  for  consumption  upon  the 
premises."* 

dec.  778.    Sales  at  public  place. 

A  la,w  in  Georgia "°  forbade  the  keeping  or  furnishing  in- 
toxicating liquors  at  any,  public  place..  The  term  "public 
place"  was  said  to  have  a  relative  meaning,  for  at  one  time  a 

*8  Commonwealth   v.,  Louisville,  52  state  v.  Bland,  101  Mo.  App. 

etc.,  Co.,   117  Ky.  936;   80  S.  W,  618;  74  S.  W.  3. 

154;  25  Ky.  L.  Eep.  2098.  Evidence  of  reputation  of  ferry 

isEex  V.  Meikleham  [1906],  11  boat  tkbls   held   admissible.      Gook 

Ont.  App.  L.  E.  366;   10  Can.  Cr.  v.    State,    81    Miss.    146;,   32  jSo. 

Cas.   382;    Ex  parte  McWilliams,  312. 

1  Leg.  News   (Can.)    66;   see  also  5s  Boyd  v.  State,  12  Lea, '687. 

Wright  v.  Harris,  49  J.  P.  628.  54  Beiser  v.   State,  79   6a.  326; 

50  Eex  V.  Meikleham,  supra.  4  S.  E.  257. 

51  Norwood  v.  Stuart,  23  N.  Z.  b5  Laws  1907,  p.  81. 
473,  1108. 


1301  SALES  AT  PEOHIBITED  PLACES.  §  778 

place  may  be  a  "public  place"  and  at  another  time  be  not  a 
"public  place."  A  town  guardhouse  having  only  two  pris- 
oners in  it  was  not  considered  to  be  a  public  place  where 
liquor  was  furnished  one  of  the  prisoners.  It  was  held  that  a 
"public  place"  was  a  place  where  the  general  public  fre- 
quented, or  where  they  might  be  expected  to  gather  as  a 
matter  of  common  right.  Even  though  privately  owned  or 
controlled,  a  place  might  be  a  "public  place"  if  a  number  of 
persons  there  assembled  by  common  usage  or  by  general  or 
indiscriminate  invitation,  and  this  invitation  might  be  either 
express  or  implied.  Public  places  devoted  to  private  use  and 
not  open  to  the  public  were  not  embraced  within  the  term, 
nor  were  places  privately  owned  from  which  the  indiscriminate 
public  is  generally  excluded,  although  at  a  certain  time  a 
number  of  persons  may  there  have  assembled  upon  a  special 
invitation  for  the  occasion  alone.""  A  place  of  public  resort 
may  be  any  ordinary  shop;  it  may  be  an  auction  room,  or  a 
private  house  where  a  sale  by  auction  is  for  the  time  being 
held;  °'  or  a  cricket  ground  or  recreation  ground;  °*  or  a  rail- 
way platform.  ^^ 

56Toohe   V.    state,    4   Ga.    App.  ss  Turnbull   v.    Appleton,    45    .J. 

495;   61  S.  E.  917.  P.  469. 

BTScwell  V.  Taylor,  7  C.  B.   (N.  ^»  Em  parte  Davis,   2   H.   &   N. 

S.)    160;   23   J.  P.  792;   29  L.  J.  149;  26  L.  J.  M.  C.  178;  5  W.  E. 

M.  C.  50;  1  L.  T.  37.  522;  21  J.  P.  280. 


CHAPTER  XXIV. 
SALES  AND  GIFTS  AT  PROHIBITED  TIMES. 

SECTION.  SECTION. 

779.    Public  policy.  785.     TraflSoking     in     liquors'    on 
,780.     Sunday,    election    and    holi-  Sunday. 

day  violations.  786.     Sales  on  prohibited  hours. 

781.     Sales  or  gifts  on  Sundays.  787.     Supplying  liquors  to  private 
.782.     Facts    sufficient    to   show    a  friends    and    lodges   after 

sale  on  Sunday.  closing  hours. 

783.  Sunday     sales     or     gifts —  788.     Sales  on  holidays. 

Guests.  789.     Election   days. 

784.  Sales  at  hotels  and  restau-      790.     Under  what  statute  prosecu- 

rants.  tions  for  sales  at  prohib- 

ited times  brought. 

Sec.  779.    Public  policy. 

Experience  has  demonstrated  the  necessity  of  limiting  the 
liquor  traffic  with  respect  to  the  times  when  sales  may  be 
made.  Jt  has  been  found  necessary,  more  or  less,  to  prohibit 
sales  of  intoxicating  liquors  during  certain  hours  of  the 
nighttime,  in  order  to  suppress  and  keep  down  crime  and 
as  a  restraint  upon  immorality,  when  dissolute  and  criminal 
characters  are  wont  to  assemble  in  drinking  places  and  plot 
crimes  and  the  like,  and  when  detection  is  rendered  more  diffi- 
cult by  reason  of  the  darkness.  These  statutes  in  their 
provisions  are  half  compromises,  by  allowing  sales  during 
practically  the  first  half  of  the  night  and  prohibiting  them 
during  the  last  half.  So  it  has  been  found,  as  a  matter  of 
policy,  that  sales  should  be  prohibited  on  Sundays,  or  on 
Sabbaths,  for  on  these  days  men  are  at  leisure  and  their 
tendencies  are  to  gather  in  drinking  places  and  indulge  their 
appetites.  Drinking  to  excess  then  are  their  natural  ten- 
dencies, resulting  in  detriment  to  their  health  and  tendi'^  : 
to  bring  about  quarrels  and  breaches  of  the  peace.     Then  i  i 

1302 
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also  in  these  statutes  a  concession  made  to  the  religious 
elements  of  the  country,  who  demand  that  these  days  shall  be 
held  sacred,  shall  be  observed,  the  quiet  of  the  day  not  dis- 
turbed by  boisterous  conduct,  and  religious  assemblies  not  dis- 
turbed in  their  worship.  So  on  occasion  of  holidays  the  same 
tendencies  to  assemble  and  carouse  exists,  and  like  reasons 
exist  for  the  prohibition  of  sales  and  gifts.  So  in  the  instances 
of  election  days,  which  are  often  half  holidays,  when  the  pas- 
sions of  men  run  high  over  political  discussions  and  struggles, 
it  has  been  deemed  best  that  the  further  excitement  of  intoxi- 
cating liquors  should  not  be  added  to  their  often  already  over- 
wrought imaginations  and  feelings.  These  and  perhaps  other 
reasons  exist  for  the  enactment  of  statutes  of  this  kind,  and 
experience  has  shown  that  they  are  beneficial,  and  while  in  a 
measure  they  are  not  a  fulfillment  of  the  expectations  of  the 
Legislatures  or  those  urging  their  enactment,  yet  in  a  very 
large  measure  they  prevent  crime  and  acts  of  immorality  that 
would  otherwise  take  place.  It  will  be  found  convenient  in 
this  connection  to  also  extend  the  discussion  to  other  instances 
connected  with  the  liquor  traffic  upon  these  days,  such  as  keep- 
ing drinking  places  closed  and  the  like.  Such  laws  are  valid. ^ 
And  it  has  even  been  held  that  a  city  might  adopt  an  ordi- 
nance prohibiting  the  proprietor  of  a  saloon  from  being  in  it 
during  the  time  it  is  by  law  required  to  be  closed.^ 

Sec.  780.    Sunday,  election  and  holiday  violations. 

It  is  competent  for  a  legislature  to  prohibit,  as  a  police  regula- 
tion, under  penalties,  the  sale  of  intoxicating  liquors  on  Sunday,^ 

1  Thomasson  v.  State,  15  Ind.  Liebold  v.  People,  86  111.  33 ; 
449;  Heddriek  v.  State,  101  Ind.  Thomasson  v.  State,  15  Ind.  449; 
564;  1  N.  E.  47;  51  Am.  Eep.  768;  Heddriek  v.  State,  101  Ind.  564; 
Bertholf  v.  O'Reilly,  74  N.  Y.  500;  State  v.  Fearson,  2  Md.  310;  Com- 
30  Am.  Eep.  323;  State  v.  Callo-  monwealth  v.  Moore,  145  Mass. 
way,   11   Idaho,   719;    84  Pac.   27.  244;  13  N.  E.  893;  People  v.  Cum- 

2  State  V.  Calloway,  ll  Idaho,  merford,  58  Mich.  328;  25  N.  W. 
719;   84  Pac.  27.  203;  State  v.  Burnett,  77  Mo.  570; 

3  State  V.  McMahon,  53  Conn.  State  v.  Sinnott,  15  Neb.  472 ; 
4075  Hall  V.  State,  4  Harr.  (Del.)  Houtsch  v.  Jersey  City,  29  N.  J. 
132;  Sanders  v.  State,  74  Ga.  82;  L.  316;  Pulling  v.  People,  8  Barb. 
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as  well  as  upon  election  *  and  other  public  days "  on 
which  increased  danger  of  drunkenness  and  rioting  and  public 
disturbance  exists,  and  a  person  who  is  prosecuted  for  the 
violation  of  a  law  enacted  for  such  purpose  cannot  success- 
fully defend  himself  by  showing  that  he  is  a  licensed  vendor 
of  such  liquor."  A  license  or  permit  to  sell  intoxicating  liquors 
is  a  permit  to  establish  and  maintain  a  tippling  or  public 
drinking  house,  ^t  does  not  authorize  the  holder  of  it  to 
violate  the  law ;  the  privilege  conferred  by  it  must  be  exercised 
in  conformity  with  the  laws  of  the  State.  If,  however,  the 
statute  does  not  provide  a  penalty  for  sales  of  liquor  made  on 
Sunday,  or  other  public  days,  by  a  person  having  a  license  to 
sell,  and  hence,  though  the  license  does  not  extend  to  sales 
made  on  such  days,  no  prosecution  will  lie  for  such  sales.' 
But  if  there  .be  two  statutes  upon  the  subject,  the  one  making 
it  a  misdemeanor  to  sell  intoxicating  liquors  without  a  license, 
and  the  other  a  misdemeanor  to  sell  on  Sunday  or  other  public 
days  with  or  without  a  license,  a  general  indictment  under  the 
first  will  be  supported  by  proof  under  the  second,  of  a  sale, 
made  on  Sunday  or  other  public  day.*  And  if  a  statute  pro- 
hibits the  sale  of  such  liquors  on  Sunday  or  other  public  days 
by  "any  druggist  or  druggist's  clerk,"  except  on  the  written 
prescription  of  a  regular  practicing  physician,  a  druggist  who 

N.  Y.  384;   State  v.  Wool,  86  N.  (N.   Y.)    130;    Wooster   v.   State, 

C.  708;   Commonwealth  v.  Naylor.  6    Bact.     (Tenn.)    533;    Smith    v. 

34  Pa.  St.   86;    State  v.   Sharrer,  State,  18  Tex.  App.  454. 

2  Coldw.    (Tenn.)    323;    Kellsr   v.  » Euge   v.    State,   62    Ind.    388; 

State,  23  Tex.  App.  259;  Thon  v.  State  v.  Atkinson,   139  Ind.  426; 

Commonwealth,    31    Gratt.    (Va.)  39  N.  E.  51;   Reithmiller  v.  Peo- 

887;    State    v.    Wacker,    71    Wis.  pie,  44  Mich.  280;   0  N.  W.  667; 

672;    38    N.    W.    189;    Ex    parte  People   v.   Minter,   59   Mich.   557; 

Wright    (Tex.),    120   S.   W.    868;  26  N.  W.  701. 

State  V.  Wahl    (Mo.),   119   S.  W.  « Thomasson    v.    State,    15    Ind. 

453;  Francis  v.  State   (Tex.),  119  449;   State  v.  Ambs,  20  Mo.  214; 

S.  W.  97.  Commonwealth  v.  Ged.koh,  101  Pa. 

*  State  V.    Cady,   47    Conn.    44 ;  St.  354 ;   Sif red  v.  Commonwealth, 

State  V.  Kidd,  74  Ind.  554;  State  104  Pa.  St.  179. 

V.  Hirsch,  125  Ind.  207;  24  N.  E.  7  Hingle  v.  State,  24  Ind.   154; 

1062;    Cearfoss   y.   State,   42   Md.  Parker  v.  State,  27  Ind.  393. 

403;  State  V.  Sinnott,  15  Neb.  472;  8  People   v.    Krank,    110    N.   Y. 

People  V.  Murphy,  5  Park.  Cr.  Co.  488;  18  N.  E.  242. 
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on  Sunday  or  other  public  day  without  such  a  pre- 
scription, even  though  a  physician  himself,  is  liable  to  prosecu- 
tion." In  so  deciding  the  court  said:  "The  intention  is  to 
prohibit  the  sale  on  such  days  except  in  case  of  sickness.  And 
in  order  that  this  intention  shall  not  be  thwarted  by  feigned 
sickness  the  prescription  is  required,  and  that  there  may  be 
no  imposition  the  physician  must  be  a  regular  practicing 
physician;  and,  still  further,  to  guard  against  imposition  the 
physician  must  be  of  the  county  where  the  liquor  is  to  be  sold, 
so  that  the  druggist  and  the  authorities  may  the  more  likely 
have  a  personal  acquaintance  with  him.  The  condition  is  the 
barrier  erected  about  the  sale  by  druggists  on  those  days. '  •  ^° 
And  when  such  prescription  is  required  to  justify  the  sale  a 
licensed  dealer  is  indictable  for  making  a  Sunday  sale  without 
it  although  the  liquor  was  bought  for  the  use  of  a  sick  person, 
and  the  vendor  was  so  informed  at  the  time  of  the  sale.^^ 

Sec.  781.    Sales  or  gifts  on  Sundays. 

It  is  no  offense  to  sell  or  give  away  liquors  on  Sunday  unless 
some  statute  specifically  prohibits  it.^^  But  it  has  been  held 
that  a  seller  of  liquor  on  Sunday  may  be  prosecuted  for  having 
violated  the  statute  forbidding  labor  on  that  day  or  under 

»Tilford  V.  State,  109  Ind.  359;  gether    to    get    a    saloon    keeper 

10  N.  E.  170;  Shepler  V.  State,  114  to     give     them     liquor     on     Sun- 

Ind.  194;   16  N.  E.  521;   Edwards  day,     in    order     that     they     may 

V.  State,  121  Ind.  450;   23  N.  B.  prosecute  him  and  get  the  penalty 

277.  allowed  by  statute,  are  not  guilty 

10  Barton  v.  State,  99  Ind.  89.  of  a  conspiracy.     Hazen  v.   Cora- 

11  Barton  v.   State,  99  Ind.  89;  monwealth,  23  Pa.  St.  355. 
State  V.  Wool,  86  N.  Car.  708.  12  State  V.  Crabtree,  27  Mo.  232 

Under  an  indictment  for  selling  Rosenbaum  v.  State,  4  Ind.  599 

liquor  by  the  glass,  to  be  drank  State  v.  Huffschmidt,  47  Mo.  73 

on  the  premises,  without  a  license,  State  v.  Burnett,  77  Mo.  520    (a 

a  conviction  can  not  be  had   for  statute  rendered  the  license  of  the 

selling    on    Sunday.      People    v.  offender    subject    to    revocation). 

Brown,    6   Parker   Cr.   Rep.   666;  See  early  practice  in  New   York. 

Baer  v.  Commonwealth,  13  Ky.  L.  People  v.   Osmer,   24   How.   Prac. 

Kep.   (abstract)   396.  431. 

Persons     who     confederate     to- 
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the  liquor  statute  forbidding  sales  on  that  day.^*  Upon  a 
charge  of  a  sale  or  gift  on  Sunday  the  amount  sold  or  given 
away  is  immaterial,  even  though  a  general  statute  requires  a 
license  only  for  those  selling  at  retail  not  to  exceed  a  certain 
amount."  The  lack  of  an  intention  to  violate  the  Sunday 
law  is  immaterial,  for  it  is  the  making  of  the  sale  or  gift  that 
was  intentionally  njpde  that  the  law  punishes.^^  If  the  statute 
requires  a  prescription  for  the  sale  of  liquors  on  that  day, 
then  a  sale  without  one  is  illeeal,'"  although  made  for  medical 
purposes  in  good  faith."  It  has  been  held  that  the  giving  of 
liquor  in  one's  own  dwelling  house  on  an  election  day  was  an 
offense,^*  and  the  same  rule  would  apply  to  a  gift  on  a  Sunday. 
But  we  apprehend  a  gift  to  one  who  was  at  the  time  a 
bona  fide  guest  of  the  giver  would  not  be  construed  an  illegal 
act.  If  the  sale  be  made  by  the  bartender  of  the  defendant 
against  his  express  orders  not  to  sell  on  that  day,  then  he  is 
not  liable.^^  A  Jew  cannot  insist  that  he  should  not  be  re- 
quired to  obey  or  observe  the  statute  forbidding  sales  on 
Sunday  because  he  conscientiously  observes  the  seventh  day  of 
the  week  as  the  Sabbath.^''  Where  a  statute  forbade  sales  on 
Sunday  and  a  town  ordinance  forbade  sales  on  ceitain  hours 
of  a  Sunday,  it  was  held  that  there  might  be  a  conviction 

13  Commonwealth  v.  Harrison,  11  i"  Marimoht  v.  State,  48  Ind.  21. 
Gray,  310;  Commonwealth  v.  is  Barton  v.  State,  99  Ind.  89; 
Trickey,  13  Allen,  559.                           Tilford  v.  State,  109  Ind.  359;   10 

A  statute  against  peddling  and  N.  E.  107. 

one    against    selling    liquors    are  i'  Edwards    v.    State,    121    Ind. 

both  violated  by  a  sale  of  liquor  450 ;  23  N.  E.  277 ;  State  v.  Wool, 

by  a  peddler.     Commonwealth   v.  86  N.  C.  708. 

McConnell,    11     Gray,    204.      See  "  Cearfoss  v.  State,  42  Md.  403. 

United    States   v.   Morin,   4   Blss.  lo  Minder  v.  Silverstein,  36  La. 

93.  Ann.  912.     But  this  question  falls 

14  Schlict  V.  State,  31  Ind.  246:  more  properly  under  the  subject 
State  V.  Eskridge,  1  Swan,  413;  of  Sales  by  agents;  and  the  chap- 
State  V.  Barker,  4  Sneed,  554.  ter  on  that  subject  should  be  con- 

Contra,  only  sale  at  retail  for-  suited, 

bidden.      State   v.    Thomasson,    19  -"  Commonwealth    v.    Hyneman", 

Ind.   99;   Wood  v.   State,  21   Ind.  101  Mass.  30. 
276. 


1307  SALES   AND   GIFTS   AT   PROHIBITED  TIMES.  §  781 

under  the  statute  for  a  sale  at  any  hour  of  that  day.*^  But 
where  a  general  statute  required  barrooms  to  be  closed  on 
Sundays,  and  a  city  charter  authorized  the  city  to  close  them 
on  those  days,  and  the  ordinance  prohibited  barter  and  traflSe 
of  liquors  between  9  a.  m.  and  4  p.  m.  on  Sundays,  it  was  held 
that  a  sale  on  Sunday  in  the  city  at  any  other  hour  of  that 
day  was  valid.-^  There  is  no  conflict  between  a  statute 
prohibiting  sales  on  Sunday  and  an  ordinance  requiring  bar- 
rooms to  be  closed  on  that  day,  and  although  the  statute 
provides  that  its  provisions  shall  not  apply  to  any  city  having 
police  regulations  on  the  subject  of  sales  on  Sunday,  yet  it  is 
not  affected  by  such  an  ordinance,  and  a  prosecution  may  be 
sustained  for  sales  on  that  day.^^  Where  a  statute  pro- 
hibited the  furnishing  by  sale,  gift  "or  otherwise"  of  liquor 
on  Sunday,  it  was  held  that  a  person  riding  around  in  a 
township  on  Sunday  with  a  flask  of  whisky  in  his  pocket,  out 
of  which  he  gave  drinks  to  persons  on  whom  he  called,  making 
no  charge  therefor,  solely  to  engender  a  good  feeling,  had  not 
violated  its  terms.^*  If  a  sale  may  be  made  without  a  license 
for  medical  purposes,  it  may  be  made  on  Sunday  also.^° 
Where  a  section  of  a  statute  imposes  a  penalty  for  sales  with- 
out a  license,  and  another  section  for  sales  on  Sunday,  for  a 
sale  on  Sunday  there  can  be  no  prosecution  under  the  first 
section.-"    Of  course,  a  license  to  sell  intoxicating  liquors  is  no 

2iAngenhoffer  v.  State,  15  Tex.  449;   Sohn  v.  State,  18  Ind.  389; 

App.  613.  and  State  v.  Tliomasson,   19   Ind. 

22Craddoch    v.    State,    18    Tex.  99);  Hingle  v.  State,  24  Ind.  35; 

App.  567.  State    v.    Drischel,    26    Ind.    154, 

23Thon    V.    Commonwealth,    31  180;  Parker  v.  State,  27  Ind.  393. 

Gratt.  887.  25  Morris  v.  State,  47  Ind.  503 ; 

24  Commonwealth  v.  Heckler,  168  Beardsley  v.  State,  49  Ind.  210. 

Pa.   St.   575;    32   Atl.   52;    36   W.  26  People   v.   Krank,    110   N.   Y. 

N.   C.   363;    reversing   14   Pa.   Co.  488;    18  N.  E.   242;   reversing  46 

Ct.  Rep.  465.  Hun,  632. 

A  number  of  early  Indiana  cases  As  to  repeal  of  certain  Pennsyl- 

held  that  sales  by  a  licensed  per-  vania  statutes  permitting  the  sale 

son    on    Sunday    was    not    illegal,  of   liquors    on    Sunday,    see    Com- 

although  it  was"  for  ar(  unlicensed  monwealth    v.    Gedikoh,    101    Pa. 

person.    The  statute  was  defective.  354;  Sifred  v.  Commonwealth,  104 

Single  V.  State,  22  Ind.  462  (over-  Pa.    179;    and   Commonwealth    v. 

ruling  Thomasson  v.  State,  15  Ind.  Sassaman,   2    Del.    Co.    Rep.   333. 
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permit  to  sell  at  times  forbidden  by  a  statute,^'  but  a  sale  on 
Sunday  by  an  unlicensed  salesman  renders  him  subject  to 
indictment  for  having  made  a  sale  without  a  license.^*  A 
license  by  a  city  is  no  defense  when  the  charge,  is  a  sale  on 
Sunday  brought  under  the  State  statute.^*  A  statute  pro- 
viding that  "no  housekeeper"  shall  sell  liquor  on  Sunday 
applies  to  sales  by  a  tavern  keeper,^"  The  words  "other 
person"  in  a  phrase  "any  tavern  keeper  or  other  person"  iji  a 
statute  forbidding  sales  by  them  on  Sunday  means  a  person 
engaged  in  the  liquor  business.  ^^ 

Sec.  782.    Facts  sufficient  to  show  a  sale  on  Sunday. 

What  facts  show  a  sale  on  Sunday  and  what  do  not  is 
always  a  separate  question  in  each  case.  No  rule  can  here  be 
laid  down  beyond  the  general  rules  on  sales.  But  we  add  a  few 
illustrations.  Thus,  a  person  was  seen  to  go  into  a  saloon  on 
Sunday  and  in  a  quarter  of  an  hour  come  out  with  a  bottle 
of  whisky  in  his  possession,  concealed  in  his  pocket.  Two 
hours  later  the  defendant  was  found  in  his  barroom.  On  the 
trial  the  alleged  purchaser  could  not  be  found,  iajid  it  was 
shown  that  the  defendant  had  said  he  would  spend  his  last 
one  hundred  dollars  to  keep  him  away.  This  was  held  suffi- 
cient to  show  a  sale."-    And  where  the  officers  on  entering  a 

27  State  V.  Ambs,  20  Mo.  214;  Usually  statutes  specifically  des- 
Sifred  v.  Commonwealth,  104  Pa.  ignate  what  liquors  shall  not  be 
St.  179;  Commonwealth  v.  Gedi-  sold  on  Sunday.  No  special  rules 
koh,  101  Pa.  St.  354;  Morris  v.  are  here  applicable;  but  only  gen- 
State,  47  Ind.  503;  Parker  v.  eral  rules.  State  v.  Baden,  37 
State,  27  Ind.  393;  State  v.  Minn.  212;  34  N.  W.  24. 
Drisehel,  26  Ind.  154;  Hingle  v.  In  Massachusetts  while  an  inn- 
State,  24  Ind.  35.  keeper  may  supply  his  guests  with 

28  People  V.  Krank,  110  N.  Y.  liquor,  he  can  not  do  so  between 
488;    18  N.  E.  242.  11   P.   M.   and   6  A.  M.     Common- 

2»  Heinesen    v.    State,    14    Colo.  wealth  v.  Kelly,    177   Mass.   221 ; 

228;    23   Pac.   995.  58   N.  B.   691. 

30  State  V.  Fearson,  2  Md.  110.  32  Comomnwealth  v.  Stevens,  153 

31  Jensen  v.  State,  60  Wis.  677;  Mass.  4;  26  N.  E.  96.  It  is  safe 
19  N.  W.  374.  to  say  that  in  many  States  this 

As  to  early  statute  in  Missouri,  would  not  be  considered  sufficient 
see  State  v.  Crabtree,  27  Mo.  232.      evidence  of  a  sale.     The  transac- 
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saloon  found  buckets  of  freshly  drawn  beer  on  the  bar,  as 
well  as  a  bottle  of  whislcy  and  a  glass,  and  there  were  also 
two  barkeepers  in  their  shirt  sleeves  and  several  persons,  it  was 
held  that  the  defendant  was  rightly  convicted  of  keeping 
liquor  for  sale  on  Sunday. ^^  So  where  the  evidence  showed 
that  the  front  door  of  the  ^saloon  was  closed,  the  back  door 
open,  several  persons  in  the  saloon,  and  a  sale  was  made  by 
the  barkeeper  to  two  persons  who  went  in  the  back  door  and 
purchased  two  glasses  of  beer,  the  conviction  was  sustained, 
although  both  the  defendant  and  barkeeper  testified  he  had 
orders  to  keep  the  saloon  closed  on  Sunday  and  not  sell  on 
that  day  and  that  he  went  there  merely  to  clean  up  the  bar.'* 
But  evidence  that  defendant  was  behind  his  bar  with  his 
sleeves  rolled  up  and  an  apron  on,  the  doors  being  fastened, 
that  back  of  the  bar  were  all  the  usual  equipment  of  a  saloon, 
that  on  the  bar  stood  two  glasses  filled  with  some  kind  of 
liquor,  which  were  taken  away  before  the  witness  could  reach 
them,  and  that  three  strangers  were  in  the  barroom,  was  held 
not  sufficient  to  show  a  sale  or  gift  or  even  an  exposure  of 
liquor  for  sale  on  Sunday.^^ 

Sec.  783.    Sunday  sales  or  gifts — Guests. 

It  is  not  an  offense  against  the  laws  requiring  an  observance 
of  the  Sabbath  or  Sunday  for  an  innkeeper  to  sell  to  his  guests 
intoxicating  liquors,  for  by  law  he  is  required  to  keep  his  inn 
open  at  all  times,  regardless  of  the  days,'"  and  this  has  also 

tion  might   have  been   a  gift;    or  See  also  a  very  similar  case.    City 

the  alleged  purchaser  might  have  Council  v.   Talck,   3  Rich.   L.    (S. 

taken  the  liquors  into  the  defend-  C.)    299. 

ant's  bar-room,  although  a  remote  ^^  Hall  v.  State  4  Harr.   ( Del. ) 

possibility.  132;  Commonwealth  v.  Naylor,  34 

33  Commonwealth     v.     McNeese,  Pa.  86;  In  re  Breslin,  45  Hun,  210 

156  Mass.   231;    30   S.   E.1021.  (sales  "as  a  beverage"  prohibited 

3*  State  V.  Meagher,  49  Mo,  App.  only).     But  see  In  re  Breslin,   7 

571.  N.   Y.    St.   Rep.   764;    see    Savage 

35  People   V.    Owens,   148   N.   Y.  v.  State  (Tex.  Or.  App.),  88  S.  W. 

648;    43    N.    E.   71;    affirming   91  351. 
Hun,   344;    36   N.   Y.   Supp.   755. 
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been  held  with  reference  to  sales  on  the  premises  to  be  there 
consumed  to  persons  not  lodgers  or  travelers.^^  But,  of  course, 
these  statutes  turn  upon  the  phraseology  of  each  one  of  them, 
and  general  rules  cannot  be  deduced  from  the  decisions  with 
any  degree  of  accuracy  for  the  interpretation  of  other  statutes. 
Even  in  the  same  State  from  which  the  last  citation  was  made 
it  has  been  held  an  offense  for  an  innkeeper  to  sell  or  give 
away  liquor  on  Sunday,^'  and  it  has  been  also  held  that  such 
an  act  was  a  violation  of  the  general  law  requiring  an  observa- 
tion of  Sunday  and  forbidding  labor  and  traflSc  thereon.'® 
Under  a  statute  permitting  an  innkeeper  to  sell  to  "guests 
who  have  resorted  to  his  house  for  food  or  lodging,"  the 
defendant  has  the  burden  to  show  the  persons  he  sold  liquor 
to  on  Sunday  were  in  fact  his  guests.*"  If  the  persons  resorted 
to  his  inn  simply  for  the  purpose  of  securing  intoxicating 
liquors  they  are  not  guests,*^  and  the  fact  that  the  keeper  re- 
quires them  to  eat  a  cold  lunch  before  receiving  the  liquor  they 
order  does  not  make  them  guests.*^  Sales  by  a  club  on  Sunday 
are  prohibited  by  a  general  statute  forbidding  the  retail  of  in- 
toxicating liquors  on  that  day.*'  A  barkeeper  who  sells  liquor 
on  Sunday,  or  assists  his  principal  in  making  a  sale,  violates 
the  statute.**  If  the  sale  be  on  a  week  day,  but  the  delivery 
is  on  Sunday,  there  is  an  offense  committed,  though  the  saloon 

37  Van  Zant  v.  People,  2  Parker  *2  Commonwealth  v.  Hagan,  140 
Cr.  Rep.    (N.  Y.)    168.  Mass.   289;    3   N.   E.   207;    In   re 

38  People  v.  Murphy,  5  Parker  Lyman,  28  Misc.  Eep.  408;  59  N. 
Cr.  Eep.    (N.  Y.)    130.  Y.    Supp.    968;    Queen   v.    Sutton, 

39  Omit  V.  Commonwealth,  9  10  Juta,  273;  In  re  CuUinan,  93 
Harris  (Pa.)  426;  Commonwealth  N.  Y.  App.  Div.  427;  87  N.  Y. 
V.  Naylor,  34  Pa.  86;  State  v.  Supp.  660;  41  N.  Y.  Misc.  Rep. 
Crabtree,  27  Mo.  232.  3;   83  N.  Y.  Supp.  581. 

40  Commonwealth  v.  Molter,  142  *s  State  v.  Maryland  Club,  105 
Mass.  533;  8  N.  E.  428;  Common-  Md.  585;   66  Atl.  607. 

wealth  V.   Francis,   152  Ind.   508;  Contra,     Cullinan     v.      Trolley 

25  N.   E.   836;    Commonwealth  v.  Club,  65  N.  Y.  App.  Div.  202;   72 

Shaw,    152  Mass.   510;    25   N.   E.  N.  Y.  Supp.  629. 

837;    Ryland   v.   Foley,    16   N.   Z.  44  Burnett  v.  State,  42  Tex.  Cr. 

L.  R.  670.  App.),  8»  S.  W.  1073. 

*i  Commonwealth  v.  Moore,  145 
Mass.  244;   13  N.  E.  893. 
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keeper  kept  it  under  an  arrangement  with  the  purchaser  in 
his  ice  chest  so  it  would  be  in  a  suitable  condition  for  drink- 
ing.*°  If  a  person  casually  find  liquor  on  Sunday  and  on 
that  day  give  some  of  it  to  a  friend  he  violates  the  statute.** 
If  one  voluntarily,  at  the  request  of  a  saloon  keeper,  serve 
liquor  in  the  latter 's  saloon  on  Sunday  he  may  be  convicted 
of  making  sales  on  that  day.*'  If  a  sale  may  be  made  to  a 
guest  on  Sunday,  at  a  hotel,  such  person  must  be  a  bona  fide 
guest,  and  the  court  may  so  charge  the  jury.*'  A  sale  to  a 
police  officer,  with  his  consent,  is  a  violation  of  the  statute, 
though  purchased  for  the  purpose  of  prosecuting  the  seller.*" 
A  sale  to  his  barkeeper  cannot  be  made  by  a  saloon  keeper  on 
Sunday. °''  To  treat  one  on  Sunday  in  the  giver's  own  private 
room  has  been  held  a  violation  of  a  statute  prohibiting  a  sale 
or  "other  disposal"  of  liquors,  but  it  may  well  be  doubted  if 
this  case  rests  upon  a  solid  basis.°^  Where  a  statute  made  the 
presence  of  two  or  more  persons  on  the  licensed  premises  on 
Sunday  prima  facie  evidence  that  a  sale  of  liquor  had  taken 
place,  and  sales  were  permitted  to  bona  fide  lodgers,  boarders 
and  travelers,  it  was  held  that  it  must  be  proven  that  the 
persons  on  the  premises  were  not  lodgers,  boarders  or  travelers, 
and,  in  addition  thereto,  that  they  were  not  servants  or  in- 
mates of  the  premises.''^  Where  two  special  agents  of  the 
excise  department  of  the  State  in  disguise  visited  a  hotel  and 
ordered  the  drinks,  but  were  told  they  could  not  have  any 
unless  they  ordered  something  to  eat,  and  they  said  they  did 
not  want  anything,  but  ordered  two  sandwiches,  saying  they 

*5WaIlis    V.     state     (Tex.     Cr.  of   Columbia    v.    Eeuter,    15    App. 

App.),    78    S.    W.    231;    but    see  D.  C.  237. 

Crawford     v.     State      (Tex.     Cr.  4"  Borch  v.  State   ( Ala. ) ,  39  So. 

App.),  89  S.  W.  1079.  580;   Hazen  v.  Commonwealth,  23 

restate    v.    Gibson,    121    N.    C.  Pa.  355. 

680;    28   S.  E.  487;    Brownlow  v.  so  Regina  v.  Southwiek,  21  Ont. 

State,  112  Ga.  405;  37  S.  E.  7'33;  Rep.  670. 

Hegina  v.  Walsh,  29  Ont.  Rep.  '36.  =i  Regina  v.  Walsh,  29  Ont.  Rep. 

4'Pigford    V.    State     (Tex.    Cr.  36. 

App.),  74  S.  W.  323.  oaCahill  v.  Millett  [1907],  Vict. 

48  Lehman  v.  District  of  Colum-  L.   R.   605;    29   Austr.   L.   T.    16; 

bia,   19  App.  D.  C.  217;   District  Biggs  v.  Cunningham  [1907],  Vict. 

L.  R.  344;  29  Austr.  L.  T.  14. 
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were  not  obliged  to  eat  them,  the  sale  was  held  to  be  illegal, 
not  having  been  made  in  good  faith.'" 

Sec.  784.    Sales  at  hotels  and  restaurants. 

Where  statutes  prohibited  sales  to  guests  at  restaurants  and 
hotels,  the  restaurants  and  hotels  must  be  restaurants  and 
hotels  in  fact  and^iot  mere  shams,  and  the  guests  must  also 
be  guests  in  fact.  Any'thing  short  of  these  qualifications  will 
■not  protect  the  person  makirig  the  sales.  The  application  for 
a  lieeiise'will  control  if  there  be  a  variance  between  it  and  the 
license,  especially  if  the  latter  be  broader  than  the  former.'* 
So  far  as  the  guest  is  concerned  he  must  be  an  actual  bona  fide 
guest."  If  a  statute  provides  that  a  hotel  keeper  may  supply 
liquor  to  "guests  who  have  resorted  to  his  house  for  food  or 
lodging, ' '  the  persons  supplied  must  be  actual  guests,  and  his 
belief  that  the  customers  are  guests  is  not  sufficient  to'  exempt 
him  from  the  penalty  of  selling  to  persons  not  guests.'"  Where 
a  statute  defined  a  guest  to  be  "a  person  who  during  the 
hours  when  meals  are  regularly  served  therein  resorts  to  the 
hotel  for  the  purpose  of  obtaining,  .and  actually  orders  and 
obtains,  at  siieh  time  and  in  good  faith,  a  iheal  therein,"  it 
was  held  that  a  sale  of  liquor  to  a  person  who  did  not  desire  a 
meal  but  desired  to  procure  liquor  was  not  a  sale  to  a  guest, 
although  he  purchased  some  trifling  refreshments  which  were 
carried  away  by  the  waiters  untasted.'^  Where  a  customer 
asked  for  beer  but  was  refused  and  told  he  could  not  have  it 

;  ■ 

63  In  re  Cullinan,  93  N.  Y.  App.  37 ;   In  re  Schuyler,  63  App.  Biv. 

App.    Div.   427;    87   W.   Y.    Supp.  206;    71   N.  Y.   Supp.  437;   In  re 

660;   affirming  41  N.  Y.  Misc.  3;  Cullinan,  41  N.  Y.  Misc.  Eep.  3; 

83  N.  Y.  Supp.  581.  83   N.   Y.   Supp.   581;    Clement  v. 

=*/«  re  Smith,   48  N.   Y.  App.  Beers,  110  N.  Y.  Supp.  99;   In  re 

Div.  423;   63  N.  Y.  Supp.  255.  Cullinan,  45  N.  Y.  Misc.  Bep.  497; 

53  Lehman  v.  District  of  Colum-  92  N.  Y.  Supp.   802.     The  above 

bia,  19  App.  D.  C.  217.  were  cases  where  a  sandwich  was 

58  Commonwealth  v.  Eegan,  182  served  with  the  liquors;  and  this 

Mass.  22;  64  N.  E.  407.  was  held  not  a  serving  of  liquors 

57  Cullinan  v.  O'Connor,   100  N.  with  a  meal. 
Y.  App.  Div.  142;  91  N.  Y.  Supp.  See  also  Queen  v.  Sauer,  3  B.  C, 

628;    Clement  v.   Martin,   117   N.  Rep.  308;   1  Can.  Cr.  Cas.  317. 
Y.  App.  Div.  5;    102  N.  Y.  Supp. 
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unless  he  ordered  a  meal,  and  he  then  ordered  crackers  and 
cheese  ior  which  no  extra  charge  was  made,  it  was  held  that 
he  had  not  ordered  a  "meal,"  for  that  word  applies  to  food 
eaten  to  satisfy  the  requirements  of  hunger,  and  the  cracker 
and  cheese  were  a  mere  excuse  to  enable  the  defendant  to  sell 
liquor.^^  Where  sales  could  be  made  to  a  "lodger,"  it  was 
held  that  in  ordinary  cases  a  man  who  hires  a  bedroom  in  a 
hotel  is  not,  unless  he  sleeps  there,  a  lodger  within  the  meaning 
of  the  statute.^®  A  servant  cannot  be  regarded  as  a  lodger."" 
Where  sales  could  be  made  to  a  lodger  a  sale  to  such  an  one 
who  calls  for  the  drinks  for  himself  and  others,  and  pays  for 
them,  is  a  sale  of  the  entire  number  of  drinks  to  the  lodger, 
and  the  sale  is  not  a  violation  of  the  statute."^  When  charged 
with  and  proven  to  have  made  a  sale  the  burden  is  on  the 
defendant  to  show  that  the  sale  was  made  under  proper  cir- 
cumstances to  a  proper  person,  to  an  actual  guest  or  lodger."^ 
Under  an  act  of  Congress  requiring  "anyone  engaged  in  the 
sale  of  intoxicating  liquors"  to  have  a  license,  a  boarding 
house  keeper  cannot  furnish  his  boarders  liquors  with  their 
meals  without  it  being  specifically  called  or  contracted  for. 
The  transaction  in  so  furnishing  liquors  is  a  sale.°^  A  licensee 
may  entertain  his  "private  friends,"  but  a  strict  interpreta- 
tion is  usually  pvit  upon  this  term  sufficient  to  prevent  an  easy 
evasion  of  the  law.** 

Sec.  785.    Trafficking  in  liquors  on  Sunday. 

Where  a  statute  makes  it  unlawful  to  "traffic"  in  liquors 
on  Sunday,  a  sale  or  barter  is  not  necessary  to  commit  the 

ssRegina  v.  Sauer,  3  B.  C.  Rep.       57  L.  J.  M.  C.  41  distinguished)  ; 
308:  Brewer  v.  Stagpoole,  13  N.  Z.  L. 

59  Knott  V.  Miller,   12  N.  Z.  L.       R.  134. 

R.  397;  Leslie  v.  Clarke,  22  N.  Z.  62  Cullinan  v.  O'Connor,  100  N. 

967.  Y.  App.  Div.  142;  91  N.  Y.  Supp. 

60  Rodericks  v.  Jones,  3  W.  N.      628. 

C.    (N.  S.  W.)    116.  6sLauer   v.    District  of   Colum- 

61  White  V.  Nestor,  13  N.  Z.  L.      bia,  11  App.  D.  C.  453. 

R.  751    (Pine  v.  Barnes,  20  Q.  B.  64  Corbett  v.  Haigh,  5  C.  P.  Div. 

Div.  221;  57  L.  J.  M.  C.  28;  fol-      50. 
lowed  and  Scatchard  v.  Johnson, 
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offense.*"  Two  men  called  on  Sunday  at  a  hotel  and  each 
asked  for  a  glass  of  beer,  and  one  of  the  men  said  something 
about  waiting  for  dinner,  but  before  they  had  finished  drink- 
ing the  beer  the  police  arrived  and  the  men  then  left  without 
paying  for  the  drinks.  It  was  held  that  these  facts  showed 
a  "trafficking"  on  Sunday."'  The  evidence  in  a  case  showed 
that  a  man  entered  a  hotel  on  Sunday  with  something  that 
looked  like  a  botfte  imder  his  coat,  and  shortly  afterwards 
came  out  with  a  bottle  of  beer  which  appeared  to  have  been 
freshly  drawn.  He  denied  having  purchased  the  beer  on 
Sunday,  stating  that  he  had  bought  it  on  the  premises  the  night 
before,  had  left  it  under  a  seat,  and  had  called  on  Sunday 
to  get  it.  It  was  held  that  what  had  taken  place  on  Sunday 
amounted  to  "traffic,"  but  whether  it  was  a  sale  or  barter  was 
left  undeeided."'^  It  is  said  that  this  same  statute  relates  to 
"traffic"  in  liquor  in  general,  and  the  information  or  indict- 
ment should  not  allege  a  traffic  with  a  particular  person.'' 
Under  such  a  statute  a  prosecution  for  a  sale  on  Sunday  is 
no  bar  to  a  subsequent  prosecution  for  a  sale  of  the  same 
liquor  without  a  license,  as  the  prosecution,  in  order  to  convict, 
must  make  proof  of  a  different  state  of  facts  under  the  first 
statute  from  that  under  the  second.'"  Opening  a  saloon  on 
Sunday  is  not  a  trafficking  in  liquors  on  that  day  withiij  the 
meanin^j  of  a  statute  forl)idding  trafficking  on  Sunday.™ 

Sec.  786.    Sales  on  prohibited  hours. 

A  statute  prohibiting  sales  or  gifts  of  liquors  on  certain 
hours  of  the  day — as  from  11  p.  m.  to  5  a.  m.— is  valid,^^ 

85  Irwin  V.  Panytz,  20  Vict.  L.  was  sufficient  to  constitute  traffick- 

K.  282;   16  Austr.  L.  T.  18.  ing. 

00  Regina  v.  Spiers,  4  Austr.  L.  «9  Arrington   v.    Commonwealth, 

R.   (C.  N.)   93.  87  Va.  96;  12  S.  E.  224;  10  L.  R. 

87  Devine  v.  Fallon,  3  Austr.  L.  A.  242. 

R.   (C.  N.)  42.  '"People  v.  Chase,  41  N.  Y.  App. 

osMolyneux    v.    McPherson,    23  Div.  12;   58  N.  Y.  Supp.  292. 

Austr.  L.  R.  228;  8  Austr.  L.  R.  "Hedderiek  v.   State,  101   Ind. 

120.  It  was  made  a  quaere  whether  564;  1  N.  E.  47;  51  Aip.  Rep.  768. 
a  single   sale  of  a  glass  of  heer 
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and  so  is  one  requiring  the  saloon  to  be  closed  on  those  hours/^ 
And  so  is  an  ordinance  forbidding  sales  on  certain  hours.'* 
If  there  be  a  conflict  between  a  statute  and  an  ordinance  as 
to  when  liquors  may  be  sold  the  former  controls.'*  But 
where  an  ordinance  forbade  the  keeping  open  of  a  saloon  after 
10 :  30  p.  M.,  and  a  subsequently  enacted  statute  providing 
for  the  licensing  of  persons  to  sell  liquors  forbade  sales  be- 
tween midnight  and  5  A.  m.,  repealing  all  inconsistent  statutes, 
it  was  held  that  the  ordinance  still  applied  to  unlicensed 
persons,  though  not  to  licensed  persons."*  "Where  a  statute 
provided  that  no  sale  of  liquor  should  be  made  between 
11  p.  M.  and  5  a.  m.,  except  that  "the  towns  or  the  municipal 
authorities  of  any  city,  borough,  or  tovTn"  might  fix  the  closing 
hour  at  12  o'clock  at  night,  and  the  selectman  of  a  town 
which  embraced  an  incorporated  city,  where  no  action  on  the 
subject  had  been  taken,  extended  the  time  of  closing  saloons 
until  12  o'clock  at  night,  it  was  held  that  saloons  within  such 
city  could  lawfully  keep  open  until  midnight.""  A  city  ordi- 
nance provided  that  "all  sales  of  every  description"  and  "all 
places  where  intoxicating  liquors  are  sold"  should  be  kept 
closed  after  11  p.  m.  Subsequently  a  statute  was  adopted  pro- 
hibiting throughout  the  State  the  sale  of  intoxicating  liquors. 
It  was  held  that  so  far  as  the  ordinance  regulated  sales  it  was 
void,  but  under  a  general  welfare  clause  in  a  statute  empower- 
ing a  city  to  enact  ordinances  for  the  safety  and  morals  of 
its  inhabitants,  it  was  still  valid  as  to  a  place  "commonly 
known  as  a  saloon,  where  intoxicating  liquors  were  sold,"  and 
a  saloon  keeper  who  kept  open  after  11  p.  m.  could  be  con- 
victed of  a  violation  of  the  ordinance.'"  "Where  a  statute 
prohibits  sales  or  gifts  "between  the  hours  of  11  o'clock  p.  m. 
and  5  o'clock  a.  m.,"  the  time  is  reckoned  by  following  the 
hours  forward,  and  is  so  reckoned  as  to  make  the  period 
a  consecutive  one,  so  that  the  phrase  quoted  means  the  period 

72  State  V.  Gerhardt,  145  Ind.  74  State  v.  Brady,  41  Conn.  58S. 
439;  44  N.  E.  469;  33  L.  E.  A.  75  State  v.  Brady,  41  Conn.  588. 
313.  78  State   v.    Hellman,   56    Conn. 

73  Decker  v.  Sargeant,   125   Ind.  190;    14  Atl.  806. 

404;  25  N.  E.  458;  Davis  V.  Fasig,  77  Clinton    v.     Gruesendorf,     80 

128  Ind.  271;  27  N.  E.  726.  Iowa,  117;  45  N.  W.  407. 
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between  11  o'clock  night  and  5  o'clock  in  the  morning  of  the 
succeeding  day.'*  An  ordinance  requiring  all  saloons  to  close 
at  dark  and  not  open  until  daylight  is  a  reasonable  one  and 
valid,  though  immediately  adjacent  to  the  town  in  which  it 
is  adopted,  across  the  State  line,  is  another  town  upon  which 
no  restriction  is  placed  on  the  sale  of  liquors  and  which  will 
have  the  effect  to  ruin  the  liquor  business  in  the  former  town.'* 
If  a  statute  prohibits  sales  during  certain  hours,  it  does  not 
prohibit  the  drinking  of  liquors  during  those  hours,  so  that 
if  liquor  be  sold  during  hours  it  may  be  sold,  and  the  sales  be 
in  all  things  completed,  then  no  offense  is  committed  by  the 
purchaser  consuming  it  on  the  premises  during  closing  hours.*" 
But  a  statute  may  even  prevent  liquor  being  consumed  on  the 
premises  during  the  closing  period,  though  it  had  been  pre- 
viously bought.*^  The  prosecution  has  the  burden  to  show  that 
the  sale  was  made  out  of  hours,  and  this  it  must  prove  by 
£ome  watch  or  clock  whose  time  is  to  be  depended  upon,  and 
not  by  the  evidence  of  clocks  or  watches-  shown  to  be  very 
irregular  and  erratic.'^ 

Sec.  787.    Suppljdng  liquors  to  private  friends  aad  lodgers 
after  closing  hours. 

By  express  terms  of  a  statute  the  keeper  of  a  licensed  public 
house  in  England  may  supply  "intoxicating  liquors,  after 
the   hours   of   closing,  to   private   friends   bona  fide    enter- 

TSHedderick  v.  State,   101   Ind.  si  Batt  v.   Cullen,    16   N.   Z.   L. 

■564;  1  N.  E.  47;  51  Am.  Eep.  768.  E.  17. 

79  Bradford  v.  Jellico,  1  Tenn.  82  Eegina  v.  Pearson,  9  Juta, 
Ch.  App.  700.  261. 

In  Manitoba  only  licensed  deal-  Proof  that  people  are  seen  going 

ers  can  be  prosecuted  for  sales  out  in  and  out  of  a  hotel  full  of  resi- 

of  hours.     Eegina  v.  Williams,   S  dential  guests  is  not  a  reasonable 

Manitoba,  342;   Eegina  v.  Adams,  ground    for    suspecting    a    breach 

5  Manitoba,  153.  of  the  law  by  selling  liquors  after 

80  Pine  V.  Barnes,  20  Q.  B.  Div.  the  hours  of  closing.  Hendrey  v. 
221;  57  L.  J.  M.  C.  28;  Cope  v.  Eolleston,  22  N.  Z.  321.  Nor  is 
Landles,  13  T.  L.  R.  18;  White  the  fact  that  a  boy  was  seen  leav- 
V.  Nestor,  13  N.  Z.  L.  E.  751;  ing  with  a  bottle  of  beer  after 
Queen  v.  Pilkington,  10  Juta,  132.  midnight.      McDonough    v.    Cava- 

nagh,  22  W.  N.  C.  (N.  S.  W.)  151. 
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tained  by  him  at  his  own  expense.'"'  In  construing  this 
section  an  English  writer  of  authority  '*  has  said :  ' '  This 
section  recognizes  as  law  that  which  was  already  in  effect  de- 
clared by  the  'courts  to  be  the  law  under  the  previous  acts. 
The  words  'private  friends'  seem  to  include  those  who  are  not 
in  the  relative  situation  of  customers.  The  justices  have 
nothing  to  do  with  the  occasion  of  the  entertainment,  except 
as  throwing  light  on  the  fact  whether  the  friends  were  pre- 
tended friends  only  and  really  paid  for  their  entertainment 
in  some  substantial  way,  by  exchange  or  otherwise,  in  the 
nature  of  a  sale,  as  defined  by  the  licensing  act.''  The  license 
holder,  it  is  true,  cannot  obtain  the  benefit  of  this  enactment 
by  saying  to  the  ordinary  customers  when  the  hour  of  closing 
.arrives  that  if  they  stay  he  will  treat  them  as  private  friends, 
as  this  may  be  an  evasion  of  the  act.'*  And  where  a  lodger 
of  the  house  has  invited  friends  and  entertains  them  at  his 
own  expense,  the  license  holder  is  not  liable  "  merely  because 
liquor  is  supplied  to  and  consumed  by  the  friends  after  closing 
hours.''  'I  agree  that  justices  should  closely  scrutinize  the 
cases  before  them,  because,  unless  they  do  so  the  act  might  be 
evaded.  But  if,  on  scrutinizing  the  evidence,  as  they  seem  to 
have  done  in  the  present  case,  they  come  to  the  conclusion 
that  the  ease  is  bona  fide,  and  the  publican  honestly  sells  and 
the  lodger  honestly  buys  liquors  after  closing  hours,  and  it  is 
consumed  by  the  bona  fide  guests  of  the  lodger,  I  see  no  reason 
why  the  justices  should  not  find  those  facts  and  refuse  to 
convict. ' '"  The  entertainment  must  be  in  the  licensed  prem- 
ises. Though  the '  private  friends  may  be  lawfully  on  the 
premises  '"'iring  closing  hours,  yet  the  license  holder  will 

83  37  and  38  Vict.  c.  49,  |  30.  ss  Citing  Pine  v.  Barnes,  20  Q. 

84  Patterson's  Licensing  Acts  B.  Div.  221;  52  J.  P.  199;  57  L. 
(19th  ed.),  p.  535.  J.  M.  C.  28;  58  L.  T.  520;  36  W. 

85  35  and  36  Vict.  c.  94,  §  62.  E.  473. 

86  Citing  Corbett  v.  Haigh,  5  C.  89  Hawkins,  J.,  in  Pine  v. 
P.  Div.  50;  44  J.  P.  39;  42  L.  T.  Barnes,  supra.  See  also  Cope  v. 
185;  28  W.  R.  430.  Landles,  13  T.  L.  R.  18;  Oliver  v. 

87  Under  the  act  forbidding  sales  London,  60  J.  P.  248. 
or    keeping    open    during    closing 

hours. 


§  788  TRAFFIC   IN  INTOXICATING  LIQUORS.  1318 

commit  an  offense  if  he  allow  them  to  carry  on  gaming,  and 
it  has  been  doubted  whether  the  friends  themselves  can  be 
convicted  of  aiding  in  the  offense.'"  And  for  a  like  reason  he 
will  be  liable  if  he  allows  his  friends  to  play  billiards.'"^ 

Sec.  788.    Sales  on  holidays. 

Statutes  often  mike  it  an  offense  to  sell  liquors  on  holidays. 
Sometimes  the  term  "legal  holiday"  is  used,  but  more  fre-' 
quently  the  holidays  are  specifically  named,  as  Christmas, 
New  Tear's  Day,  Decoration  Day,  Thanksgiving  Day,  or 
Fourth  of  July.  Where  a  statute  declared  that  it  should  be 
unlawful  to  give  or  sell  liquor  upon  ' '  any  legal  holiday, ' '  an 
indictment  charging  a  sale  upon  the  Fourth  of  July,  it  was  held 
insufficient,  for  no  statute  made  it  a  "legal  holiday,"  and  a 
statute  providing  that  "for  all  purposes  of  presenting  for 
payment  or  acceptance  upon  the  maturity  and  protest,  and 
giving  notice  for  the  dishonor  of  bills  of  exchange  *  *  * 
falling  due  or  maturing  on"  a  l^al  holiday  should  not  be 
due  until  the  day  thereafter,  and  the  Fourth  of  July  was 
enumerated  as  a  -holiday,  had  no  application.®^  The  same 
ruling  was  made  with  reference  to  Memorial  Day.'^  It  was 
considered  that  the  statute  only  related  to  the  maturity  of 
commercial  paper.  But  where  a  statute  defined  what  should 
be  "legal  holidays,"  it  was  construed  in  pari  materia  with  a 
liquor  statute  making  it  an  offense  to  sell  liquors  on  "legal 
holidays,"  passed  at  the  same  session  of  the  Legislature;  and 
as  that  statute  declared  that  "Labor  Day  "should  be  a  "legal 
holiday,"  a  sale  on  that  day  was  prohibited."*    Where  a  statute 

30  Citing  Hare  v.  Osborne,  34  L.  »2  Euge   v.   State,   62   Ind.   388 ; 

T.  294;   40   J.  P.   759;   Cooper  v.  see  also  Brennan  v.   Roberts,   125 

Osborne,  35  L.   T.  347;    40  J.  P.  Iowa,  615;  101  S.  W.  460;  Johnson 

759.  V.  State  (Iowa),  10  N.  W.  1131. 

91  Citing   Ovenden   v.   Eaylnond,  »3  State    v.    Atkinson,    139    Ind. 

40  J.  P.  727;   34  L.  T.  698.  426;  39  N.  E.  51;  Hadley  v.  Mus- 

As  to  what  is  a  sale  by  a  res-  selman,  104  Ind.  459;  3  N.  E.  122. 

taurant    keeper,    see    Pasquier    v.  »*  State  v.  Shelton,  38  Ind.  App. 

Ncale,  71  L.  J.  K.  B.  835  [1902];  80;  77  S.  E.  1052;  Commonwealth 

2  K.  B.  287;  87  L.  T.  230;  51  W.  v.  Francis,  152  Mass.  508;  25  N. 

E.  92;   67  J.  P.  49;   20  Cox  C.  C.  E.   836;    Commonwealth  v.   Shaw, 

350.  152    Mass.    510;    25    N.    E.    837; 


1319  SALES   AND   GIFTS   AT   PROHIBITED   TIMES.  §  789 

required  saloons  to  be  closed  on  all  "legal  holidays,"  and 
another  statute  provided  that  New  Year's  Day  "and  any  day 
appointed  or  recommended  by  the  governor  *  »  *  or 
President  *  *  *  as  a  day  of  fasting  and  prayer  or  thanks- 
giving," should  be  holidays,  it  was  held  that  a  sale  on  a  day 
especially  set  apart  and  recommended  by  the  goveriJor  of  the 
State  as  a  day  of  general  "thanksgiving  and  praise  to 
Almighty  God"  was  illegal  because  the  day  was  a  legal  holi- 
day.'^  Where  a  statute  provides  that  if  the  Fourth  of  July 
falls  on  Sunday,  then  the  following  Monday  shall  be  a  holi- 
day, a  statute  requiring  saloons  to  be  closed  on  legal  holidays 
requires  them  in  such  an  instance  to  be  closed  on  such 
Monday.'* 

Sec.  789.    Election  days. 

Under  these  statutes  it  is  immaterial  that  the  liquor  sold 
or  given-  away  had  no  reference  to  the  election,  when  the 
statutes  make  no  exception  in  that  connection.'^  A  statute 
prohibiting  sales  "during  the  entire  day  of  any  election" 
means  from  midnight  to  midnight,  and  not  merely  while  the 
polls" are  open.'*    A  statute  prohibiting  sales  on  "municipal 

Eathmiller    v.    People,    44    Mich.  July  when  sales  can  not  be  made, 

280;  6  N.  W.  667.     This  was  also  see  Nelson  v.  State,  17  Ind.  App. 

held   true   where   Labor   Day  was  403;  46  N.  E.  941. 

declared  to  be  a  holiday  aiter  the  98  People  v.  Thielman,  115  Mich. 

Sunday     closing     act     had     been  66;    72  N.  W.   1102;   39  L.  R.  A. 

adopted.      People   v.    Kriesel,    138  218. 

Mich.  80;   98  N.  W.  850;    10  De-  »7  Wolf  v.   State,  59  Ark.   297; 

troit  Leg.  N.  972.  27  S.  W.  77;   43  Am.  St.  34. 

»5  People  V-.  Ackerman,  80  Mich.  »8Kane    v.    Commonwealth,    89 

588 ;  45  N.  W.  367.  Pa.  522 ;  33  Am.  Rep.  787 ;  Hainos 

A  statute  closing  "saloons"  on  v.    State,   7   Tex.   App.   30;    Law- 

"legal  holidays"  relates  to  the  sale  rence  v.   State,  7  Tex.  App.   192; 

of  liquors  on  holidays  in  places  of  Commonwealth  v.  Murphy,  95  Ky. 

resort    for    refreshments.      People  38 ;  23  S.  W.  655 ;  State  v.  Meagher, 

V.  Hobson,  48  Mich.  27;   11  N.  W.  124    Mo.    App.    333;    101    S.    W. 

771.  634;  Shuch  v.  State,  50  Ohio,  493; 

Aa    to    the    requirements    of    a  34  N.   E.   663;   Commonwealth  v. 

statute   requiring  an   exposure   to  Rogers,  1  Del.  C.  Rep.   (Pa.)   517; 

view  of  the  bar-room  on  Fourth  of  Janks  v.  State,  29  Tex.  App.  233; 
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election"  days  applies  to  an  election  held  to  determine  whether 
the  city  would  construct  waterworks  under  a  statute  author- 
izing the  holding  of  an  election  on  that  subject,'"  and  so  a 
statute  prohibiting  the  sale  "upon  the  day  of  any  election  in" 
a  city  "where  the  same  may  be  held"  forbids  the  sale  upon 
an  election  in  only  one  ward  of  a  city,  called  to  elect  a  council- 
man therein,  in  anj^part  of  the  city.^  Under  a  statute  pro- 
viding that  no  liquors  should  be  sold  on  the  "day  of  any 
election,"  it  was  held  that  a  sale  on  a  day  of  a  "primary 
election,"  held  by  a  political  party  to  select  candidates,  was 
an  offense.^  A  saloon  keeper  cannot  justify  the  sale  of  liquor 
after  the  polls  have  closed  on  the  ground  that  a  police  ofiScer 
told  him  such  a  sale  was  not  forbidden  by  the  statute.'  In 
prosecutions  for  a  violation  of  the  statute  the  validity  of  the 


15  S.  W.  815;  Aimo  v.  People, 
122  111.  App.  398;  Jones  v.  State, 

32  Tex.  Cr.  Rep.  533;  25  S.  W. 
124;  State  v.  Cady,  47  Conn.  44; 
Keith  V.  State,  37  Tex.  Cr.  Rep. 
678;   Rose  v.  State,  107  Ga.  697; 

33  S.  E.  439.  Contra,  where  stat- 
ute defined  "election  day  from  sun- 
rise to  sunset."  Wooster  v.  State. 
6  Baxt.  633. 

99  State   V.   Kidd,    74   Ind.   554. 

Contra,  Smith  v.  State,  18  Tex. 
App.  454;  In  re  Liquor  Dealers, 
19  Pa.  Co.  Ct.  Rep.  329. 

1  Quolter  v.  State,  120  Ind.  92; 
22  N.  E.  100. 

Contra,  In  re  Tenth  Ward  Elec- 
tion, 5  Pa.  Dist.  Rep.  287.  See 
Reuter  v.  State,  43  Tex.  Cr.  App. 
572;  67  S.  W.  505;  Thweat  v. 
State  (Tex.  Cr.  App),  95  S.  W. 
517;  In  re  Liquor  Dealers,  6  Pa. 
Dist.  Rep.  723;  28  Pittsb.  L.  T. 
(N.  S.)  16;  Miller  v.  State,  44 
Tex.  Cr.  App.  99;   69  S.  W.  522. 

2  In  this  case  the  court  resorted 
to  another  section  of  the  same  act 
for  a  construction  of  the  words 
"any  election"   wherein    druggists 


were  prohibited  from  selling  liquor 
on  the  "day  of  any  State,  county, 
township,  primary  or  municipal 
election."  State  v.  Hirsch,  125 
Ind.  207;  24  N.  E.  1062;  9  L. 
R.  A,  170.  Inasmuch  as  at  that 
time  no  statute  provided  for  a 
"primary  election,"  and  all  such 
elections  were  purely  voluntary, 
the  construction  given  to  the 
words  "any  election"  was  certainly 
a,  very  strained  one. 

In  Arkansas  it  was  held  that  the 
statute  did  not  apply  to  the  elec- 
tion of  school  directors.  Stout  v. 
S-taAe,  43  Ark.  413;  but  in  Iowa 
it  is  held  it  does  under  a  statute 
using  the  words  "any  election 
day."  Hammond  v.  King,  137 
Iowa,  i54S ;  1 14  N.  W.  1062.  So  held 
in  Kentucky.  Ford  v.  Moss,  124 
Ky.  288;  98  S.  W.  1015;  30  Ky. 
L.  Rep.  428.  An  election  held  to 
elect  constables  requires  saloons 
to  be  closed.  Rose  v.  State,  107 
Ga.  697;  33  S.  E.  439;  Long  v. 
State,  127  Ga.  285;  56  S.  E.  424. 

s  Jones  v.  State,  32  Tex.  Cr. 
App.  533;  25  S.  W.  124. 
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election  cannot  be  collaterally  attacked,  even  though  the 
election  was  held  on  a  wrong  day.*  It  is  immaterial  that  the 
sale  or  gift  of  liquor  has  no  reference  to  the  election,  where 
the  statute  says  nothing  on  that  question. '  The  giving  of 
liquor  in  a  private  house  on  election  day  as  an  act  of  hos- 
pitality has  been  held  to  be  a  violation  of  a  statute  forbidding 
a  gift  of  liquor  on  election  days."  If  one  casually  find  liquor 
on  an  election  day  and  give  it  to  a  friend  he  violates  the 
statute ; '  and  the  same  is  true  if  one  sell  or  give  away 
another's  intoxicating  liquor,  even  without  being  his  agent.* 
Where  a  statute  provided  that  "if  any  person  shall  find  and 
take  possession  of  any  intoxicating  liquors  at  or  near  a  polling 
place,  or  inform  another  of  the  whereabouts  of  the  said  in- 
toxicating liquors,  he  shall  be  fined,"  and  a  person  went  into 
a  saloon  on  an  election  day  and  picked  up  one  of  two  bottles 
in  the  rear,  and  as  he  was  starting  to  drink  from  it  the 
defendant  said,  "That  bottle  is  negro  whisky;  drink  out  of 
the  other  one, ' '  whereupon  such  person  set  down  the  bottle  and 
drank  from  the  other,  it  was  he]d  that  the  evidence  did  not 
show  a  violation  of  the  statute."  A  sale  to  a  person  not  living 
in  the  territory  where  the  election  is  held  is  a  violation  of  the 
statute.^"  The  oflPense  is  committed  by  giving  another  liquor, 
though  the  giver  did  not  own  it,  and  it  is  no  defense  that  it 
was  not  given  with  an  intent  to  influence  the  election.^^ 

4  Wear  v.  State  (Tex.  Cr.  App.),  405;  37  S.  E.  733;  State  v.  Gib- 
29  S.  W.  1082.  But  it  may  be  son  (Ga.),  28  S.  E.  487;  Keith 
shown  that  no  election  could  then  v.  State,  38  Tex.  Cr.  App.  678;  44 
be  legally  held,  because  the  order  S.  W.   847. 

for  it  was  void.    Neimann  v.  State  *  Brownlow  v.  State,  supra. 

(Tex.   Cr.   App.),   74   S.   W.   558;  » Anthony  v.  State,  41  Tex.  Cr. 

or  that  no  statute  authorized  the  App.  393;  55  S.  W.  61. 

election.     Renter  v.  State,  43  Tex.  lo  Farwell  v.  Brown,  12  Can.  L. 

Cr.  App.  572;  67  S.  W.  505.  Jr.  216;   Widdlesfield  v.  Metcalfe, 

But   mere    irregularities   in   the  12  Up.  Can.  247;   affirmed  8  Can. 

election   notice   can   not  be   taken  L.  Jr.  74;  In  re  Metcalfe,  12  C.  P. 

advantage  of.     Sadler  v.  State,  48  (Can.)    411. 

Tex.  Cr.  App.  507 ;  89  S.  W.  974.  "  Keith   v.    State,   38    Tex.    Cr. 

5  Wolf  V.  State,  59  Ark.  297;  App.  678;  44  S.  W.  847.  In  this 
27  S.  W.  77;  43  Am.  St.  34.  case   it   was  held  that   the   donee 

sCearfoss'v.  State,  42  Md.  203.       was   not   an    accomplice   with   the 
1  Brownlow    v.    State,    1 12    Ga.      giver  in  a  violation  of  the  statute. 
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Sec.  790.  Under  what  statute  prosecutions  for  sales  at 
prohibited  times  brought. 
Under  a  statute  forbidding  sales  of  liquors  on  Sundaj'  it 
was  held  that  a  conviction  for  that  oflEense  was  no  bar  to  an 
action  brought  for  sale  without  a  license  which  covered  the 
same  transaction,  because,  in  order  to  convict  under  the  first 
statute  the  prosecution  must  make  proof  of  a  different  state  of 
facts  from  that  under  the  second.^^  So  it  has  been  held  that 
prosecuting  one's  regular  business  on  a  Sunday,  where  a 
statute  forbids  it,  is  a  distinct  offense  from  a  sale  on  Sunday 
where  another  statute  forbids  such  a  sale.'''  In  some  juris- 
dictions it  must  be  averred  that  the  defendant  had  a  license  at 
the  time  of  the  sale.'*  Under  a  statute  forbidding  a  sale  of 
liquors  and  keeping  open  on  Sunday  it  has  been  held  that 
there  can  be  only  one  prosecution,  not  two.'°  Where  a  statute 
provided  that  a  seller  of  liquor  must  have  a  license  in  ordef 
to  sell,  and  if  he  sold  on  Sunday  he  should  be  deemed  guilty 
of  selling  without  a  license,  the  penalty  was  held  not  for  sell- 
ing on  Sunday  but  for  selling  in  violation  of  his  license.'* 
So  a  sale  on  Sunday  violates  a  statute  forbidding  the  keeping 
open  of  a  tippling  house  on  that  day,  the  act  being  a  commis- 
sion of  two  offenses.''  And  where  the  evidence  showed  de- 
fendant furnished  beer  from  his.  bar  to  customers  on  Sunday, 

12  Arrington  v.  Commonwealth,  testify  against  himself.  Begina  v. 
87  Va.  96;  12  S.  E.  224;  10  L.  E.  Eoddy,  41  U.  C.  291;  In  re  Ask- 
A.  242;  Weaver  v.  Mt.  Vernon,  with,  31  Ont.  150;  Eegir,ji  v. 
6   Ohio  Dec.  436.  Nurse,  2   Can.  Cr.  Cas.   57.     And 

13  State  V.  Bearden,  94  Mo.  App.  it  must  be  shown  that  the  liquor 
1.34;  67  S.  W.  973;  State  v.  Lueas,  sold  was  not  for  medicinal  pur- 
94  Mo.  App.  117;  67  S.  W.  971;  poses.  Eegina  v.  White,  21  Can. 
Weaver    v.    Mt.    Vernon,    6    Ohio  Pr.  354. 

Dec.  436.  is  Dorrian  v.  McHugh  [1907],  2 

1*  Eegina   v.   French,    34   U.    C.  Irish  Rep.  564. 
403;    Eegina  v.  Eadwell,  50   Ont.  i«  Schiller  v.  State,  49  Fla.  25; 

186;  Eegina  V.  Duquette,  9U.C.C.  38  So.  706;  Williams  v.  Augusta, 

P.  (Can.)  28;  Eegina  v.  Williams,  111  Ga.  849;  36  S.  E.  607;  Crabb 

8  Man.  Eep.  342;    12   Can.  L.  T.  v.  State,  47  Fla.  24;  36  So.  169. 
282.  17  Shuler  v.  State,  125  Ga.  778; 

In  these  cases  in  CaAada  a  de-  64  S.  E.  689. 
fendant  can  not  be   compelled  to 
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it  was  held  that  he  might  be  convicted  of  the  offense  of  selling 
merchandise  on  Sunday  as  a  dealer.^'  Where  a  statute  made 
it  an  offense  to  expose  for  sale  any  goods,  wares,  or  mer- 
chandise, or  to  keep  open  any  ale  or  porter  house,  tippling 
shop,  grocery,  or  to  sell  or  retail  liquor,  on  Sunday,  it  was  held 
that  a  person  who  sold  liquor  on  that  day  violated  the  statute, 
although  the  sale  was  not  made  in  continuation  of  his  regular 
business  during  the  other  week  days,  and  it  was  not  necessary 
to  prove  that  the  sale  was  made  in  the  pursuance  of  such  busi- 
ness.*'' Of  course,  a  license  to  sell  liauor  does  not  susnend  the 
Sunday  law  forbidding  sales  on  that  day.^"  snd  each  sale  is  a 
separate  violation.''*  It  has  also  been  held  that  in  a  prosecu- 
tion for  a  sale  on  Sunday  the  defense  cannot  insist  that  the. 
sale  was  a  violation  of  the  law  preventiuT  a  desec^ration  of 
the  Sabbath,  and  thereby  escape  punishment  under  the  statute 
of  limitations  which  had  run  aaainst  a  prosecution  for  such 
desecration  but  not  against  the  liqiior  statute  making  the  sale 
unlawful  against  which  the  statute  of  limitations  had  not 
run.^^  It  has  been  held  that  a  sale  of  liquor  on  Sunday  may 
be  prosecuted  under  a  statute  forbidding  labor  on  that  day.^^ 

IS  Savage    v.    State     (Tex.     Cr.  22  Shepler  v.  State,  114  Ind.  194; 

App.),  88  S.  W.  351;  93  S.  W.  114.       16  N.  E.  521;    State  v.  Popp,  45 

19  State  V.  Lucas,  94  Mo.  App.      Md.  432. 

117;     67    S.    W.     971;     State    v.  23  Commonwealth  v.  Harrison,  13 

Bearden,  94  Mo.  App.  134;  67  S.  Allen,  559. 

W.  973.  A  statute  affainst  peddling  and 

20  Bennett  v.  State,  49  Tex.  Cr.  one  against  selling  liquors  are 
App.  294;  92  S.  W.  415;  McHugh  both  violated  by  a  sale  by  a  ped- 
V.  Pollard,  28  Vict.  L.  E.  581;  24  dler.  Commonwealth  v.  McCon- 
Austr.  L.  T.  149;  9  Austr.  L.  K.  hell,  11  Gray,  204.  See  United 
50.  States  v.  Morin,  4  Biss.  93. 

21  State  v.  Heard,   107  La.  60; 
31  So.  384. 
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Sec.  791.    Incorporated   clubs — Cases   holding   must   have 
license. 

A  distinction  should  be  borne  in  mind  in  the  examination 
of  a  liability  to  the  statutes  requiring  licenses  for  "sales"  of 
intoxicating  liquors  between  sales  by  an  incorporated  and  an 
unincorporated  club.  "When  the  sale  is  made  by  an  incor- 
porated club  to  one  of  its  members  or  stockholders  it  is  as 
much  a  sale  as  if  made  to  a  stranger.  The  corporation  owns 
the  liquor — ^the  title  thereto  is  vested  in  it — and  not  the 
member  or  stockholder,  and  although  no  intention  exists  to 
make  a  profit  out  of  the  transaction,  the  sale  being  at  actual 
cost,  that  fact  does  not  change  the  character  of  the  transaction. . 
So  that  it  would  seem  to  be  a  reasonable  proposition  that  all 
incorporated  clubs  must  have  licenses  in  order  to  sell  intoxi- 
cating liquors  to  their  members,  unless  some  statute  especially 
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exempt  them  from  the  requirements  of  the  general  licensing 
aets.^ 

Sec.  792.    Incorporated  clubs — Cases  holding  need  not  have 
license — Transactions  not  sales. 

Notwithstanding  what  has  been  said  in  the  previous  section, 
the  greater  number  of  cases  hold  that  certain  social  incor- 
porated clubs  are  not  required  to  have  a  license  in  order  to 
sell  to  their  members.  Such  is  the  holding  in  New  York, 
although  at  one  time,  and  a  number  of  cases  so  held,^  it  was 
understood  that  such  incorporated  clubs  must  have  a  license 
to  sell  to  their  members.  The  statute  in  that  State  provided 
that,  "Any  person  who,  without  having  a  license  granted  to 
him  in  pursuance  of  a  law  of  this  State  permitting  him  to 
sell  either  strong  or  spirituous  liquors,  wines,  ale,  or  beer,  shall 
sell  strong  or  spirituous  liquors,  wines,  ale  or  beer  in  quantities 
less  than  five  gallons  at  a  time,  or  shall  sell  any  strong  or 
spirituous  liquor,  wine,  ale  or  beer  in  quantities  of  five  gallons 
or  more  at  a  time  to  be  drunk  or  used  on  the  premises  where 
the  same  shall  be  sold,  or  in  any  garden  or  enclosure  communi- 
cating with  such  premises,  or  in  any  public  street  or  place 
contiguous  thereto,  shall  be  guilty  of  a  misdemeanor."     A 

1  Chesapeake   Club  v.   State,   63  tion  is  not  liable  for  liquors  pur- 

Md.   446 ;    State  v.   Easton   Social  chased  by  the  proprietor  and  secre- 

Club,  73  Md.  97;  20  Atl.  783;   10  tary  of  the  club  who  took  all  the 

h.  R.  A.  64;   State  v.  Essex  Club,  profits.      Chisholm   v.    Strickland, 

53  N.  J.  L.  99;  20  Atl.  769;  South  9  N.   S.  W.  L.  E.   391.     But  the 

Shore  Country  Club  v.  People,  228  directors    and    managers,    as    well 

111.  74;  81  N.  E.  805;  12  L.  E.  A.  as  the  bartenders   actually  making 

(N.  S.)    519;   People  v.  Law  and  the  sale  are  liable.   Lloyd  v.  Canon 

Order  Club,  203  111.  127;  67  N.  E.  City   (Colo.),  103  Pac.  288. 
855;    62   L.   E.   A.   884;   State  v.  2  People  v.  Andrews,   115  N.  Y. 

Mudie    (S.  D.),    115  N.  W.   107;  427;    22   N.   E.   358;    6  L.   R.   A. 

State  V.  Minnesota  Club   (Minn.),  128;    reversing    50    Hun,    591;    3 

119  N.  W.  494;. Spokane  v.  Baugh-  N.  Y.  Supp.  508;  People  v.  Sinell, 

man      (Wash.),      103      Pac.      14;  12  N.  Y.  Supp.  40;   34  N.  Y.  Ct. 

Lloyd  V.  Canon  City   (Colo.),  103  R.  898;   People  v.  Bradley,  33  K 

Pac.   288    (Elks'   Club)  ;    Army  &  Y.  St.  R.  562;  11  N.  Y.  Supp.  594; 

Navy  Club  v.   District  of  Colum-  Donald  v.  Scott,  76  Fed.  554;  Peo- 

bia,  8  App.  D.  S.  544.  pie   v.  Luhrs,  7  N.  Y.  Misc.  Rep. 

A  member  of  such  an  organiza-  503;  28  N.  Y.  Supp.  498. 
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social  club  in  Albany  was  indicted  for  having  sold  intoxicating 
liquor  to  one  of  its  members  without  a  license.    This  member 
made  a  written  order  upon  a  piece  of  paper  for  five  glasses  of 
liquor,  and  delivered  it  to  the  steward,  who  filled  it  from  the 
stock  of  liquors  belonging  to  the  club.    This  liquor  was  served 
to  this  member  and  his  associates,  who  drank  it  upon  the 
premises.     They  were  all  members  of  the  club.     The  next 
evening  this  memblS-  paid  the  steward  for  the  liquor,  and  the 
money  went  into  the  club's  treasury.     The  club  was  incor- 
porated as  a  social  club,  to  establish  and  maintain  a  library, 
reading  and  assembly  rooms,  and  to  promote  social  intercourse 
among  its  members.    It  was  managed  by  a  board  of  trustees 
with  a  membership  limited  to  one  hundred  and  fifty  persons 
of  full  age  and  residents  of  the  city  of  Albany.     A  person 
could  be  admitted  as  a  member  only  when  proposed  by  some 
member  to  whom  he  was  personally  known,  and  upon  the 
recommendation  of  the  board  of  trustees,  and  by  an  election 
by  the  members  at  a  regular  meeting  of  the  club  by  a  two- 
thirds  vote.     There  were  initiation  fees  and  annual  dues  of 
more  than  a  nominal  amount.     The  club  maintained  a  club 
house  in  Albany,  in  which  were  parlors,  a  ballroom,  dining- 
room,  kitchen,  library,  card  rooms,  biUiard,  pool  and  store 
rooms,  with  apartments  for  the  janitor.     Meals,  cigars  and 
liquors  were  served  to  members  of  the  club  upon  their  written 
orders  at  a  price  fixed  therefor  by  the  house  committee  which 
was  charged  to  the  member,  who  paid  therefor  monthly.    The 
money  so  paid  in  by  the  members,  together  with  the  annual 
dues,  was  used  in  defraying  the  general  expenses  of  the  club, 
its  library,  reading  rooms,  servants,  lights  and  fuel",  and  in 
keeping  up  its  stock  of  provisions,  cigars  and  liquors.     Its 
business  was  conducted  solely  for  the  totertaimnent  and  rec- 
reation of  its  members,  and  not  for  the  purpose  of  deriving  a 
profit  beyond  the  defraying  of  its  expenses.     Residents  of 
Albany  might  be  introduced  to  the  club  by  any  of  its  members 
once  a  year.     Non-residents  might  in  like  manner  be  intro- 
duced, not  to  exceed  ten  times  a  year.    A  member  introducing 
a  visitor  was  required  to  register  his  name  in  a  book  kept 
for  that  purpose,  and  to  be  responsible  for  his  conduct  while 
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in  the  elub  house.  From  ten  to  twelve  entertainments — social, 
literary,  musical  and  dramatic — ^were  given  annually,  to  which 
the  female  friends  of  its  members  were  invited.  Upon  these 
facts  the  court  held  that  the  club  was  not  liable  for  having 
sold  the  liquor  illegally,  and  that  it  did  not  require  a  license. 
The  statute  did  not  authorize  the  issuance  of  a  license  to  such 
a  club.  "As  we  have  seen, ' '  said  the  Court  of  Appeals,  ' ' the 
defendant  is  a  social  elub  organized  under  the  statute  for  a 
legitimate  purpose,  to  which  the  furnishing  of  liquors  to  its 
members  is  merely  incidental  and  is  not  unlike  the  supplying 
of  dinners  or  articles  which  the  members  may  desire  for  his 
own  comfort  and  entertainment.  The  defendant  has  a  limited 
and  selected  membership.  And  while  the  property  and 
supplies  are  technically  owned  by  the  club,  each  member  is,  in 
equity,  an  equal  owner  in  common.  It  was  not  organized  for 
the  purpose  of  engaging  in  a  business  for  profit,  or  for  the 
traffic  in  liquors.  It  engages  in  no  business  other  than  that 
which  pertains  to  the  maintenance  of  its  library,  reading 
rooms,  and  the  social  intercourse  and  comfort  of  its  members. 
Liquors,  as  well  as  other  supplies,  are  distributed  to  its 
members  upon  the  written  order  of  the  member  at  a  price 
fixed  by  the  officers  of  the  club  designed  to  cover  the  purchase 
price  and  disbursements  in  serving.  These  orders  pass  to  the 
steward  or  treasurer  of  the  club  and  are  charged  against  the 
member,  who  settles  therefor  monthly.  We  think  that  the  trans- 
action with  Stark  did  not  amount  to  a  sale  within  the 
meaning  of  the  statute.  It  was  but  a  distribution  among  the 
members  of  the  club  of  the  property  that  belonged  to  them. 
The  fact  that  a  payment  was  made  does  not  change  the  char- 
acter of  the  act,  for  it  was  but  the  means  adopted  by  which 
each  member  could  recover  his  own  and  not  that  belonging  to 
his  fellow  member.  The  payment  went  into  the  treasury  to 
ultimately  restore  that  which  he  had  taken.  "^  In  passing 
upon  the  case  the  court  quoted  from  an  English  ease,  as  do 
nearly  all  the  cases  holding  similar  views.  "The  Legislature 
have  come  to  the  conclusion  that  it  is  unadvisable  that  in- 

» People    V.    Adolphi    Club,    149      A.  510;  52  Am.  St.  700;  affirming 
N.  Y.  5;   43  N.  E.  410;   31  L.  E.       79  Hun,  415;  29  N.  Y.  Supp.  789. 
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toxicating  liquors  should  be  sold  anywhere  without  a  license. 
The  enactment  is  limited  to  'sales'  of  intoxicating  liquors,  and 
only  seemed  aimed  at  sales  by  retail  traders  because  the  whole- 
sale trade  is  not  touched.  The  question  here  is,  Did  Graff, 
the  manager,  who  supplied  the  liquors  to  Poster,  effect  a 
'sale'  by  retail?  I  think  not.  I  think  Foster  was  an  owner 
of  the  property,  together  with  all  other  members  of  the  club. 
Any  member  was  entitled  to  obtain  the  goods  on  payment  of 
the  price.  A  sale  involves  the  element  of  a  bargain.  There 
was  no  bargain  here  nor  any  contract  with  Graff  with  respect 
to  the  goods.  Foster  was  acting  upon  his  rights  as  a  member 
of  the  club,  not  by  reason  of  any  new  contract,  but  under  his 
old  contract  of  association,  by  which  he  subscribed  a  sum  to 
the  funds  of  the  club  and  became  entitled  to  have  ale  and 
whisky  supplied  to  him  as  a  member  at  a  certain  price.  I 
cannot  conceive  it  possible  that  Graff  could  have  sued  him  for 
the  price  as  the  price  of  goods  sold  and  delivered.  There  was 
no  contract  between  two  persons,  because  Foster  was  vendor 
as  well  as  buyer.  Taking  the  transaction  to  be  a  purchase  by 
Foster  of  all  the  other  members'  shares  in  the  goods,  Foster 
was  as  much  a  co-owner  as  the  vendor.  I  think  it  was  a 
transfer  of  a  special  property  in  the  goods  to  Foster,  which 
was  not  a  sale  within  the  meaning  of  the  section."  *  So  where 
a  limited  company  kept  a  club  for  the  use  of  the  shareholders 
of  the  company  and  the  directors  purchased  liquor  and 
directed  the  manager  or  servant  to  distribute  it  among  the 
shareholders  according  to  a  fixed  tariff,  the  court  held  that 
what  he  did  was  not  a  sale  within  the  meaning  of  the  statute.^ 
In  Missouri  the  question  under  consideration  was  discussed  at 

4  Graflf  V.   Evans,   8  Q.  B.   Div.  action,  though   resembling  a   sale, 

373;  46  J.  P.  202;  51  L.  J.  M.  C.  is  not  a  sale  within  the  meaning 

25;  46  L.  T.  347;  30  W.  E.  380.  of  the  licensing  acts.    In  substance 

6  Newell  V.  Hemingway,  53  J.  P.  the  member  is  consuming  his  own 

324 ;  58  L.  J.  M.  C.  46 ;   60  L.  T.  property,  and  the  mode  of  payment 

544.  is   a   matter   of   internal   arraign- 

"Where       intoxicating       liquor,  ment  regulated  by  the  rules  of  the 

which  is  bona  fide  the  property  of  club."     Chalmers'   Sale  of   Goods 

a  club,  is  supplied  to  a  member  of  (6th  ed.),  p.  10. 
the  club  who  pays  f O'-  it,  the  trans- 
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length,  and  the  following  conclusion  reached:  "We  think  that 
where  a  social  club,  as  in  this  ease,  is  clearly  a  bona  fide 
organization  with  a  limited  membership,  and  admission  into  it 
cannot  be  obtained  by  any  person  at  his  pleasure,  and  its 
property  is  actually  owned  in  common  by  its  members,  a  dis- 
tribution of  wine  or  other  liquors  belonging  to  such  a  club 
among  its  several  members  is  not  a  sale  by  retail  or  in  original 
packages  within  the  meaning  and  purview  of  our  dramshop 
act,  although  technically  the  act  does  amount  to  a  sale  for 
some  purposes.  The  bona  fi.des  of  the  organization  are  in  each 
case  a  question  for  the  court  or  jury  under  proper  instructions 
of  the  court. ' ' "  There  are  many  other  cases  holding  to  the 
same  rule;  Thus,  an  unincorporated  club  was  organized  with 
a  select,  limited  number  of  members,  duly  elected  officers,  the 
purpose  being  to  furnish  refreshments  to  those  who  belonged 
to  it.  A  salaried  steward  was  employed.  One  dollar  was 
charged  for  admission  and  checks  were  sold  at  five  cents  apiece. 
It  was  held  that  buying  the  liquor  and  distributing  it 
among  the  members  was  no  violation  of  the  statute.'' 
In  a  Maryland  ease  the  Supreme  Court  of  that  State 
said:  "After  careful  consideration  of  the  facts  set  out 
in  the  general  statement,  we  are  of  the  opinion  that  the  trans- 
action was  not  a  'sale'  of  beer  within  the  intent  and  meaning 
of  the  Act  of  1866.  It  will  be  observed  that  the  license  laws 
which  forbid  the  sale  or  barter  of  spirituous  liquors  have  never 
been  construed  as  applicable  to  social  clubs,  where  liquors  are 
procured  for  the  use  of  the  members  and  are  furnished  to 
them  in  the  manner  described  in  the  present  case,  and  we 
think  it  very  clear  that  no  license  is  required  for  the  reason 
that  such  a  transaction  is  not  a  'sale'  within  the  meaning  of 

« State   V.   St.   Louis    Club,    125  ways  is  whether  the  organization 

Mo.  308;   28  S.  W.  604;  26  L.  E.  is  hona  fide  a  club,  with  limited 

A.  573.     In  this  case  the  attfempt  membership,  into  which  admission 

was  to  forfeit  the  charter  of  the  can  not  be  obtained  by  any  person 

club,   because   of   its   violation    of  at  his  pleasure,  and  in  which  the 

the  liquor   statute.  property    is     actually     owned     in 

7  Commonwealth    v.     Pomphret,  common  with  the  other  members." 

137  Mass.  564;   50  Am.  Rep.  340.  The  court. followed  Commonwealth 

"One  inquiry,"  says  the  court,  "al-  v.  Smith,  102  Mass.  144. 
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the  license  acts ;  and,  hy  parity  of  reasoning,  we  conclude  that 
the  members  of  such  associations,  who  obtain  refreshments  and 
liquors  at  the  club  by  paying  into  the  common  fund  the  price 
fixed  by  the  regulation  of  the  society,  cannot  be  said  in  any 
sense  to  buy  from  the  corporation,  nor  can  the  corporation  be 
said  to  sell  to  the  members  within  the  meaning  of  the  Act  of 
1866.  The  society^  is  not  an  ordinary  corporation,  but  a 
voluntarj'  association  or  club,  united  for  voluntary  purposes. 
Each  member  must  be  elected,  and  each  is  joint  owner  of  the 
property  and  assets  and  entitled  to  the  privileges  of  the 
society  so  long  as  he  remains  a  member.  Among  these  priv- 
ileges is  the  partaking  of  the  provisions  and  refreshments 
provided  for  the  use  of  the  members.  These  are  not 
sold  to  him  by  the  corporation,  but  furnished  to  him 
by  the  steward  upon  his  paying  into  the  common  fund  what 
is  equivalent  to  the  cost  of  the  article  furnished,  and  what  is 
so  paid  is  expended  in  keeping  up  the  supply  for  the  use  of 
the  members.  Such  a  transaction  is  not  a  barter  or  sale  in 
the  way  of  trade,  and,  therefore,  not  within  the  purview  or 
meaning  of  the  Act  of  1866." ' 

sSeim    v.    State,    55    Md.    566;  v.   Peflferman,    12    Pa.    Super.    Ct. 

39  Am.  Rep.  419.  202;  Winter  v.  State,  33  Tex.  Cr. 

To  the  same  effect  are  Tennessee  Rep.  395 ;  26  S.  W.  839 ;  Ward  v. 

Club  V.   Dwyer,    11   Lea,   452;    t7  State     (Tex.),    116    S.    W.    1154; 

Am.  Rep.  298;   Piedmont  Club  v.  Commonwealth    v.    Smith,    2    Pa. 

Commonwealth,  87  Va.  541;   12  S.  Super.  Ct.  474;  39  W.  N.  C.  181; 

E.  963;   State  v.  McMaster,  35  S.  Newell   v.    Hemingway,    53    J.    P. 

C.   1;   28  Am.  St.   826;    14   S.   E.  324;  58  L.  J.  M.  C.  46;   60  L.  T. 

290;   Borden  v.  Montana  Club,  10  544;   16  Cox  C.  C.  604. 
Mont.  330;  25  Pac.  1042;  11  L.  R.  "The  condition  of  the  bond,  re- 

A.  593;  24  Am.  St.  27;  Koenig  v.  quiring    the    obligee    to    keep    an 

State,   33   Tex.   Cr.   Rep.   367;    26  open,  quiet,  and  orderly  house  or 

S.  W.  835;  47  Am.  St.  35;  Klein  place   for   the   sale   of   spirituous, 

V.    Livingston   Club,    177    Pa.    St.  vinous   or   malt   liquors,   together 

224;  35  Atl.  606;  34  L.  R.  A.  94;  With  the  provisions  of  the  statute 

S5  Am.   St.   717;    State  v.  Austin  defining  what  are  open  and  quiet 

Club,  89  Tex.  20;  30  L.  R.  A.  500;  houses,  and  the  further  provision 

33   S.  W.   113;    Commonwealth  v.  requiring  the  posting  of  the  license 

Smith,  2  Pa.  Super.  Ct.  474  {con-  in    a    public    place,    indicate    that 

tra.  Commonwealth  v.  Steffner,  2  the  Legislature  intended  that  the 

Pa.Dist.Rep.  152) ;  Commonwealth  business  of  selling  spirituous,  vin- 
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Sec.  793.    Club  in  existence  when  licensing  act  adopted. 

In  two  cases  at  least  weight  was  given  to  the  fact  that  the 
clubs  in  controversy  had  been  in  existence  before  the  licensing 


ous,  or  malt  liquors  should  be 
conducted  in  a  public  place,  open 
to  all  persons  to  enter  therein, 
to  the  observation  of  those  pass- 
ing by  such  place,  and  guarding 
against  all  of  those  things  which 
would  be  calculated  to  lure  the 
unsuspecting  into  such  places,  or 
to  offend  or  corrupt  those  who 
might  visit  them.  These  provi- 
sions are  inconsistent  with  the  idea 
that  the  Legislature  was  attempt-, 
ing  to  regulate  the  dispensing  of 
liquors  in  the  private  manner 
shown  by  the  facts  of  this  case, 
but  shows  that  the  business,  as 
expressed  in  the  article  quoted 
['any  person  who  shall  pursue  or 
follow  any  occupation,  calling  or 
profession,  or  do  any  act  taxed  by 
law,  without  first  obtaining  a  li- 
cense therefor,  shall  be  fined,' 
etc.],  was  intended  to  be  a.  busi- 
ness conducted  in  a  public  man- 
ner, and  in  a  place  to  which  the 
public  would  have  free  access  as 
stated  above.  We  think  thisrtends 
very  strongly  to  support  the  posi- 
tion taken  by  the  appellee  in  this 
rase,  that  the  language  of  the 
statute  does  not  embrace  the  busi 
ness  as  transacted  by  this  club. 
Under  the  conditions  of  the  bond 
required  of  persons,  engaged  in 
ehe  business  of  selling  liquors  and 
the  provisions  of  the  statute  regu 
Jating  the  manner  of  conducting 
It,  no  license  could  be  obtained  to 
iiell  spirituous  liquors  in  the  privata 
manner  that  it  was  done  by  this 
club  and  has  been  done  by  many 


other  clubs  in  the  State  yf or  many 
years.  The  conclusion  must  be 
drawn  that  the  Legislature  either 
did  not  intend  that  such  business 
as  that  conducted  by  the  Austin 
Club  should  be  embraced  in  the 
terms  of  the  statute,  or  it  did 
Intend  that  all.  sales  of  a  private 
character  should  be  absolutely 
prohibited.  We  do  not  think  that 
the  latter  conclusion  can  be  drawn 
from  this  and  other  provisions  of 
the  Penal  Code  upon  the  subject 
of  selling  spirituous  liquors.  The 
Penal  Code  prohibits  the  sale  of 
liquors  under  various  other  cir- 
cumstances, as  for  instance,  '  all 
sales  to  Indians,  to  minors,'  and 
in  local  option  districts,  without 
regard  to  whether  the  person  sell- 
ing has  a  license  therefor  or  not; 
and  if  the  Legislature  intendied  to 
prohibit  this  class  of ■  business,  if 
it  be  termed  a  business,  it  might 
easily  have  done  so  in  plain  and 
unambiguous  language,  as  it  has 
done  with  reference  to  the  prohib- 
ited sales  above  stated."  State  v. 
Austin  Club,  89  Tex.  20;  33  S.  W. 
113;  30  L.  R.  A.  500. 

A  sale  to  a  person  not  a  member 
of  the  club,  however,  is  illegal. 
Stevens  v.  Wood,  54  J.  P.  742; 
Queen  v.  Langford,  55  J.  P.  484; 
Pendennis  Club  v.  Louisville,  7 
Ky.  L.  Rep.  (abstract)  831;  Rp- 
gina  V.  Austin,  17  Out,  Rep.  743; 
King  V.  Lightburne,  4  Can.  Cr. 
Cas.  358. 

As  to  validity  of  sales  to  mem- 
bers   when    valid,    see    Queen    v. 
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statute  had  been  adopted.  "But  it  seems  to  us  that  inasmuch 
as  this  elufe  has  been  organized  as  such  since  1878,"  said  the 
Supreme  Court  of  Missouri  in  1894,  "it  is  not  created  for 
profit,  and  that  the  Legislature  must  have  been  cognizant  that 
many  similar  organizations  had  been  created  under  the  same 
statute;  and,  if  it  had  been  the  intention  to  require  them  to 
take  out  a  liquor  l^pense,  it  would  have  made  some  provision 
for  it,  or  provided  a  license  tax  suitable  to  the  case,  as  they 
cannot  under  the  dramshop  act  exercise  their  other  corporate 
rights.  The  club  has  pursued  this  method  of  providing  refresh- 
ments for  some  fifteen'  years.  Its  right  seems  never  to  have 
been  challenged  before,  although  the  dramshop  act  has  re- 
mained substantially  the  same  all  these  years.  Where  the 
meaning  of  the  law  is  thus  seriously  doubted,  a  proceeding  in 
the  nature  of  a  criminal  prosecution,  which  proposes  to  forfeit 
defendant's  charter,  ought  to  be  strictly  construed."  ° 

Sec.  794.    Statute  expressly  applying  to  clubs. 

All  cases  of  this  character  must  be  carefully  distinguished 
from  those  eases  where  the  statute  is  made  in  terms  directly 
applicable  to  clubs  or  associations  and  prohibiting  their  making 
s^les  or  furnishing  liquors.  In  such  instances  there  is  no  room 
for  constriiction.^"     Such  was  the  case  where  a  statute  .pro- 

Walsh,  2p  Nov.  Seo.  521;   revers-  A  city  may  be  enjoined  for  at- 

ing   19  Nov,  iSco.  336 ;   Regina  v.  tempting    to    close    a    social    club 

Slattery,    26   Ont.   Eep.    148;    Ee-  whose  operations  do  not  violate  an 

gina  V.  Charles,  24  Ont.  432;  Ee-  ordinance     of     the     city.       Canon 

gina    V.    Hodgis,    24     Ont.     433;  City   v.   Manning,    43    Colo.    144; 

Eegina  v.  Hughes,  2  Can.  Cr.  Cas.  95  Pac.  537. 

5;    Queen   v.   Harrell,   1    Can.   Cr.  9  State   v.    St.   Louis    Club,    125 

Cas.  510;  Victoria  v.  Union  Club,  Mo.  308;   28  S.  W.  604;   26  L.  E. 

3   B.   C.   363;    Davie^   v,  Burnett,  A.  573;  Klein  v.  Livingston  Club, 

71  L.  J.  K.  B.  355   [1902];   1  K.  177  Pa.  224;    35  Atl.   606;   34  L. 

B.  666;   86  L.  T.  565;    50  W.  E.  E.  A.   94;   55  Am.  St.   Eep.   717; 

391;    66  J.  P.   406;    Eureka  Club  State  v.  Austin  Club,  89  Tex.  20; 

v.    Commonwealth,    105    Va.    564;  33  S.  W.  113;  30  L.  R.  A.  500.      ' 

54  S.  E.  470 ;  Canon  City  v.  Man-  lo  State  v.  Maryland  Club,   105 

ning,  43  Colo.   144;   95  Pac.  537;  Md.   585;    66   Atl.    667;    Sta,te  ;v.- 

Eegina    v.    Austin;    17    Ont;    Eep.  Shumate,  48  W.  Va.  490;  29' S.  E. 

743.  1001. 
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vided  that  ' '  every  place  where  intoxieating'  liquors  are  sold 
to  be  drunk  on  the  premises  shall,  for  the  purposes  of  this  act, 
be  regarded  and  considered  a  barroom,  and  the  possession-  of 
liquors  and  the  selling  or  disposing  of  the  same  to  "be  drunk 
on  the  premises  shall  constitute  and  make  th6  place  a  ba-r- 
room,"  and  also  provided  that  the  "excise  board  may,'  in  its 
discretion,  issue  a  license  to  any  duly  incorporated  club  on  the 
petition  of  the  ofiScers  of  the  club."-^*  ■ -So' whei*fe'a  statute 
forbade  the  retailing  of  liquor  in  the  way  of  "business  as  v/ell 
as  retailing  not  in  the  way  of  business,  it  was  held  that  the 
furnishing  of  liquor  by  a  club  to-  its  members  was  a  violation 
of  its  provisions.^^  Where  an  ordinance  provided  that ' '  every 
club  house  and  club  room  and  other  places  of  resort  generally 
known  as  such,  wherein  spirituous  liquors  are  sold  at  retail, 
shall  pay  a  license,"  it  was  held  that  social  clubs  must  have 
licenses.^'  '  •  ' 

Sec.    795.    Club    required   to    have    a   liceiose — ^DraHishop 
defined. 

Not  by  any  means  are  the  decisions  uniform  with  respect  to 
the  question  under  consideration.  This  statement  is  well  ex- 
emplified by  the  cases  in  Illinois.  In  one  case  the  State 
brought  suit  to  forfeit  the  charter  of  a  social  club  and  the 
facts  involved  were  prccented  by  a  plea  in  defense.  The  court 
in  its  opinion  holding  the  plea  insufficient  sets  out  the  facts  as 
follows :  ' '  Appellant  is  a  corporation  not  for  pecuniary  profit, 
and  its  objects,  as  stated  in  its  charter,  are  pleasure,  social 

11  Army  and  Navy  Club  v.  Dis-  Beauvoir  Club  v.  State,  148  Ala. 
trict  of  Columbia,  8  App.  D.  C.  544.  643;  42  So.  1040. 

12  Martin  v.  State,  59  Ala.  34.  See  generally  Wright  v.  Macon 

13  Kentucky,  etc.,  Club,  92  Ky.  (Ga.),  64  S.  E.  807;  University 
309.  See  also  State  v.  Boston  Club  v.  Louisville,  11  Ky.  L.  Rep. 
Club,    45    La.    Ann.    585;    12    So.  902. 

895;  20  L.  R.  A.  185.  A  club  may  be  declared  by  stat- 

A  statute  which  exempts  a  par-  ute   to   be   a   nuisance.      State   v. 

ticular  club  by  name  from  the  pro-  Kapresky     (Me.),    73     Atl.    830: 

visions    of    the    general    licensing  State  v.  Johns  (Iowa),  118  N.  W. 

statutes    is    unconstitutional,    be-  29S. 
cause    it    ia     special    legislation. 
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recreation,  and  the  promotion  of  outdoor  sports.  The  number 
of  resident  members  is  limited  to  two  thousand  and  non- 
resident members  to  two  hundred  and  fifty.  An  applicant  for 
membership  must  be  recommended  in  writing  by  at  least  two 
resident  members,  and  applications  are  referred  to  and  acted 
upon  by  a  board  of  governors.  The  vote  upon  admission  is 
by  secret  ballot,  twe  negative  votes  excluding,  and  the  entrance 
fee  is  $200  and  annual  dues  $50,  payable  semi-annually. 
Membership  is  terminated  by  resignation,  failure  to  pay  dues, 
or  conduct  at  variance  with  the  purpose  of  the  corporation 
or  the  house  rules.  Each  member  is  given  a  certificate  evi- 
dencing his  respective  share  in  the  club  and  his  right  to  its 
privileges.  Appellant  owns  a  club  house  and  property  in 
Chicago  in  that  portion  of  the  city  which  was  formerly  the 
village  of  Hyde  Park,  wherein  no  license  can  be  issued  to 
anyone  to  keep  a  dramshop,  and  the  club  property  represents 
an  expenditure  of  $250,000.  In  addition  to  the  club  house, 
appellant  has  tennis  courts,  polo  grounds,  golf  courses,  stables 
and  other  buildings,  and  the  club  house  is  an  elaborate  one, 
including  a  library,  reading  rooms,  card  and  billiard  rooms,  a 
dining-room,  restaurant,  and  other  facilities.  It  maintains  a 
riding  school,  with  horses  and  equipment,  and  employs  a  riding 
master  and  teachers.  It  holds  regular  receptions,  lectures, 
musical  and  literary  entertainments,  and  the  library  and  read- 
ing room  is  well  stocked,  and  it  serves  lunches  and  dinners. 
The  purpose  of  the  club  is  the  physical  and  mental  improver 
ment  of  its  members,  and,  to  that  end,  physical  and  athletic 
exercises  are  provided  for  the  improvement  of  the  bodily  and 
mental  health  of  the  members  and  their  families.  All  the 
members  share  equally  in  the  use  of  the  house,  grounds, 
library,  literature  and  entertainments,  but  members  are 
charged  and  pay  for  meals  and  liquors,  and  for  the  services 
of  caddies,  boatmen  and  teachers,  and  for  horses,  golf  supplies, 
and  special  services.  There  are  about  fifty  servants,  including 
cooks,  stewards,  porters,  waiters,  hostlers,  and  other  help,  and 
the  membership  includes  many  of  the  best  known  and  most 
respectable  men  in  the  social  and  professional  world  in  the 
city  of  Chicago.     Appellant  keeps  a  stock  of  intoxicating 
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liquors  in  its  club  house  which  it  furnishes  only  to  its  members 
and  their  guests  accompanying  them,  upon  a  member 's  written 
order  therefor.  It  maintains  a  steward's  room,  used  exelu^ 
sively  by  the  club  steward  for  preparing  and  dispensing 
liquors.  The  member  ordering  liquor  is  charged  with  it,  and 
the  charges  are  paid  upon  bills  rendered  semi-monthly.  The 
charge  is  no  more  than  the  amount  paid  by  the  appellant  for 
the  liquor  and  the  service,  but  the  charge  is  greater  than  the 
charge  for  similar  supplies  in  places  patronized  by  the  public. 
The  club  has  obtained  a  United  States  retail  liquor  dealer's 
license,  but  the  plea  avers  that  it  was  done  unadvisedly  and 
was  not  necessary."  This  plea  was  held  insufficient  as  a 
defense  by  the  lower  court  and  that  decision  was  affirmed  on 
appeal.  The  statute  of  Illinois  provided  that  whoever,  not 
having  a  license  to  keep  a  dramshop,  shall  sell  any  intoxicating 
liquor  in  less  quantity  than  one  gallon,  or  in  any  quantity,  to 
be  drunk  upon  the  ptemises,  should  be  punished  by  fine  or 
imprisonment,  or  both.  "Counsel  for  appellant,"  said  the 
court,  "admits  that  the  letter  of  the  statute  requires  any  and 
every  one,  without  exception,  who  sells  intoxicating  liquors  in 
less  quantity  than  one  gallon,  or  in  any  quantity,  to  be  drunk 
upon  the  premises,  to  take  out  a  license  to  do  so,  and  he  fully 
appreciates  that  the  definition  of  a  dramshop  adopted  by  the 
Legislature  is  broad  enough  to  include  any  place  where  in- 
toxicating liquors  are  retailed  in  less  quantity  than  one  gallon; 
but  he  says  that  appellant  contests  the  right  to  demand  a 
license  because  it  refuses  to  have  its  club  house  considered  a 
dramshop,  or  to  be  regarded  as  a  dramshop  keeper.  The 
argument  is  that  the  court  should  not  take  the  language  of  the 
statute  literally,  and  that  the  general  intent  and  spirit  of  the 
act  do  not  require  that  it  should  be  so  taken.  A  dramshop, 
as  defined  by  the  statute,  is  a  place  where  spirituous,  or  vinous, 
or  malt  liquors  are  retailed  by  less  quantity  than  one  gallon, 
and  it  is  true  that  the  term  has,  in  popular  acceptation,  a 
more  restricted  meaning.  It  is  commonly  used  to  designate 
a  place  where  intoxicating  liquor  is  sold  at  a  public  .bar 
frequented  by  the  public  without  restriction,  and,  if  the  Legis- 
lature had.  failed  to  define:  .what  was  intended  by  the  term 
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'dramshop,'  it  would  be  reasonable  to  presume  that  it  was 
used  in  the  ordinary  and  popular  sense;  but,  of  course,  the 
Legislature  had  a  right  to  define  what  was  meant  by  the  term 
as  used  in  the  act,  and  the  courts  are  bound  by  the  definition. 
The  argument  is  the  sahie  as  that  of  the  druggist,  Wright,  who 
felt  himself  aggrieved  that  his 'drug  store  should  be  brought 
within  the  definitiqji  of  a  dramshop  by  the  sale  in  good  faith 
of  liquor  for  purely  medical  purposes;  His  chief  business  was 
the 'sale  of  drugs  and  medicines,  and  he  did  not  even  sell  in- 
toxicating liquors  as  a  bevBrage,  as  the-  appellant  does.  The 
court  put  in  the  background  the  popular  idea  of  the  dramshop, 
saying  -that  undue  importance  was  given  to  that  term,  and 
enforced  the  law -according  to  its  literal  meaning.  The  court 
said:  'The  only  safe  course  is  to  enforce  the  law  as  the 
Legislature  has  made  it,  and  not  ■  defeat  its  execution  upon 
some  hypothetical  theory  of  public  policy  that  finds  no  place 
or  r'eeognition  in  the  act  itself.  "*  Appellant's  club  house 
TiflOuld  be  no  more  nor  less  a  dramshop  with  the  license  than 
without  it,  and,  if  the  facts  bring  it  within  the  definition 
Adopted  by  the  Legislature,  it  must  be  held  to  be  a  dramshop, 
whether  the  definition  accords  with  the  popular  understanding 
or  not."  "It  is  undoubtedly  equitable,"  continued  the  court, 
''as  said  in  the  Pennsylvania  case,'^  that  members  of  a  club 
who  drink  the  liquor  should  pay  for  it,  and  that  those  who  do 
not  touch  it  should  not  pay  anything;  but  we  do  not  see  how 
it  can  be  said  that  the  transaction  is  merely  an  equitable 
distribution  between  the  members  of  property  belonging  to 
them  in  equal  shares.  The  liquor  belongs  to  the  corporation 
as  a  legal  entity;  and  no  member  owns  any  share  of  the  liquor, 
as  a  tenant  in  common  with  the  other  members  or  otherwise. 
An  association  organized  merely  for  social,  literary,  scientific, 
or  political  purposes,  although  not  incorporated,  is  not  a 
partnership.  A  member  of  such  association  has  no  individual 
right  or  interest  in  the  property  and  owns  no  share  of  it,  but 
only  has  a  right  to  the  joint  use  so  long  as  he  continues  to  be 


"Wright    V.    People,    101    111.      ston  Club,   177  Pa.   224;   35  Atl. 
126.  606;   34  ^     R.  A.  94;   55  Am.  St. 

15  Referring  to  Klein  v.  Living-      717. 
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a  member.  Even  if  they  were  tenants  in  common,  a  transfer 
of  a  specific  part  of  the  property  to  one  for  a  stipulated  price 
would  be  a  sale.^°  Appellant,  however,  is  incorporated,  and 
its  stockholders  are  not  tenants  in  common  of  its  property, 
but  the  title  is  in  the  corporation.  The  right  of  a  stockholder 
is  to  participate,  according  »to  the  amount  of  his  stock,  in  the 
profits,  and,  upon  the  dissolution  of  the  corporation,  to  share 
in  the  assets  remaining  after  the  payment  of  debts.  If  a 
member  should  clandestinely  enter  the  club  house  and  with- 
draw from  what  is '  called  the  'common  property'  as  much 
liquor  as  would  be  represented  by  his  interest  as  a  member,  it 
would  hardly  be  contended  that  the  act  would  not  be  larceny. 
The  argument  presented  to  show  that  the  dispensing  of  liquors 
for  fixed  prices  paid  by  the  members  is  not  a  sale,  if  applied 
to  the  case  supposed  or  any  other  conceivable  transaction, 
would  certainly  be  unique.  We  agree  with  the  views  expressed 
in  State  v.  Easton  Social,  Literary  and  Musical  Club  "  that 
there  is  no  occasion  to  be  astute  and  to  indulge  in  questionable 
refinements  in  order  to  relieve  these  corporations  of  ■  the  .just 
consequences  of  their  acts,  or  to  endeavor  by  artificial  or 
fictitious  reasonings  to  permit  persons  in  combinations  to  do 
what  individuals  without  combination  could  not  do.  The  fact 
that  there  is  no  profit  in  a  sale  does  not  deprive  the  transaction 
of  its  character  as  a  sale,  and  surely  it  makes  no  difference 
that  the  sale  of  the  liquor  is  only  incidental  to  the  main  pur- 
pose of  the  club.'*  The  sale  of  liquor  is  but  an  incident  to  the  ' 
business  of  a  drug  store  or  a  restaurant.  It  is  certainly  but  a 
trifling  incident  to  the  business  of  a  large  hotel.  The  business 
is  carried  on  in  department  stores,  where  it  is  but  a  minor 
and  incidental  branch  of  the  whole  business.'"  It  is  immaterial 
whether  the  main  purpose  of  a  corporation  is  social,  pleasure, 
or  money-making' by  the  sale  of  merchandise,  if  intoxicating 
liquor  is  sold  at  retail  as  an  incident  of  the  main  purpose  or 

16  See    this   argument    in    effect  is  Citing  Mohrman  v.  State,  10.5 

applied  to  a  partnership  in  Mar-  Ga.  709;  32  S.  E.  143;  70  Am. 
mont  V.  State,  48  Ind.  21..  St.  74;  43  L.  E.  A.  398. 

1^73  Md.  97;   20  Atl.  783;    10  lo  Citing  Chicago  v.  Nitcher,  183 

L.  K.  A.  64.  III.  104;   55  N.  E.  707;   48  L.  R. 

A.  261;  75  Am.  St.  93. 
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otherwise;  and  neither  is  the  fact  that  the  public  generally 
are  not  admitted."  ^° 

Sec.  796.    Club's  liability  for  occupation  tax. 

If  clubs,  organized  along  the  lines  described  in  these 
seetions-and  following  such  practices,  are  not  required  to  take 
out  licenses  to  se^l  liquors  to  their  members,  it  is  equally 
clear  that  they  are  not  liable  to  an  occupation  or  other  tax 
imposed  upon  dramshops  or  saloons.  A  club  room  is  not  "a 
house  for  retailing  spirituous  liquors."  "We  are  of  opinion 
that,  upon  authority  and  reason,  it  must  be  held,  under  the 
facts  of  the  present  case,  the  transaction  was  not  the  sale  of 
the  liquor  in  the  way  of  trade,  and  that  neither  the  associa- 
tion, its  members,  nor  its  steward,  were  engaged  in  the  occupa- 
tion of  selling  liquors.  If  this  be  true,  was  the  club  room  a 
place  for  retailing  liquors?  It  is  very  clear,  both  from  the 
decisions  we  have  cited  and  our  statutes  that,  the  club,  its' 
members,  or  steward,  are  not  engaged  in  the  occupation  of 
selling  liquors  in  less  quantities  than  one  quart. ' '  ^^ 

20  South  Shore  Club  v.  People,  225;  12  L.  R.  A.  412;  People  v. 
228  111.  74;  81  N.  E.  805;  12  L.  Soule,  74  Mich.  250  (N.  W.)  ;  2  L. 
E.  A.  (N.  S.)  519.  The  court  R.  A.  494;  United  States  v.  Wit- 
fully  approves  People  v.  Law  and  tig,  2  Low  Dec.  4<M);  Territory  v. 
Order  Club,  203  111.  127;  67  N.  E.  Pacific  Club,  16  Hawaii,  517;  Man- 
855;  62  L.  R.  A.  884;  and  disap-  ning  v.  Canon  City  (Colo.),  101 
proves  Klein  v.  Livingston  Club,  Pac.  978;  Spokane  v.  Baughman 
177  Pa.  224;  35  Atl.  606;  34  L.  (Wash.),  103  Pac.  14. 
E.  A.  94;  55  Am.  Rep.  717;  and  21  Koenig  v.  State,  33  Tex.  Cr. 
State  V.  St.  Louis  Club,  125  Mo.  App.  367;  26  S.  W.  835;  State  v. 
308;  28  S.  W.  604;  26  L.  R.  A.  Austin  Club,  89  Tex.  20;  33.  S. 
573.  W.  113;  30  L.  R.  A.  500;  Tennes- 

Other    cases    in    harmony    with  see  Club  v.  Dyyer,  II  Lea,  452;  47 

this  Illinois  case  are  Mohrman  v.  Am.  Rep.  298. 

State,  105  Ga.  709 ;  32  S.  E.  143 ;  Under   an   ordinance   taxing   so- 

43  L.  R.  A.  398;   70  Am.  St.  74;  cial   clubs    the   burden    is    on    the 

Beauvoir  Club  v.   State,   148   Ala.  city  to  show  the  defendant  club  is 

613;   42  So.   1040;   State  v.  Essex  within  the  provisions  of  the  ordi- 

Club,  53  N.  J.  L.  99;  20  Atl.  769;  nance  imposing  the  tax.   Manaases 

Martin  v.  State,  59  Ala.  24;  State  Club  v.  Mobile,  121  Ala.  561;   25 

V.  Neiss,  108  N.  C.  787;   13  S.  E.  So.  628.           '            , 
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Sec.  797.    Club  sales  in  prohibition  taritory. 

When  we  come  to  deal  with  club  sales  or  the  keeping  of 
intoxicating  liquors  in  prohibition  districts,  a  very  different 
question  is  presented  from  those  discussed  in  other  sections  of 
this  chapter.  This  was  the  turning  point  in  a  Maryland  case 
which  the  court  distinguished  from  an  earlier  case  in  the  same 
State,--  in  passing  upon  a  statute  not  in  force  when  the  earlier 
case  was  decided.  The  statute  absolutely  forbade  the  sale  of 
liquors  within  a  local  option  prohibition  district,  and  this  was 
held  to  prevent  the  furnishing  of  liquors  by  the  steward  or 
manager  of  an  incorporated  social  club  to  its  members,  upon 
the  payment  of  prices  fixed  by  the  regulations  of  the  club. 
The  transaction  was  held  to  be  a  sale  within  the  meaning  of 
the  local  option  statute.''^ 

Sec.  798.    Schemes  to  evade  the  statute — Bona  fides  of  in- 
corporation. 

But  the  courts  have  held  uniformly  that  if  the  method 
selected  to  sell  liquor  to  members  of  the  club  is  a  mere  device 
to  evade  the  statute  requiring  licenses,  then  the  fact  of  there 
having  been  a  sale  by  the  cliib,  whether  incorporated  or  not, 
to  one  of  its  members  will  not  prevent  a  criminal  prosecution 
for  the  violation  of  the  statute.  Thus,'  where  a  club,  having  a 
treasurer  and  other  officers,  met  every  Sunday,  and  each 
person  on  becoming  a  member  paid  certain  periodic  assess- 
ments so  long  as  he  was  a  member  to  form  a  fund  to  pay 
expenses  and  for  relief,  and  the  treasurer  pursuant  to  the 
club 's  order,  on  each  Saturday  evening  purchased  for  the  club 
a  keg  of  beer,  which  he  placed  in  the  hall  where  the  meetings 

22  Seim  V.  State,  55  Md.  566 ;  Krnavek  v.  State,  38  Tex.  Cr.  Rep, 
39  Am.  Rep.  410.  44;   41  S.  W.  612    (distinguishing 

23  State  V.  Eas'ton  Social,  etc.,  State  v.  Austin  Club,  89  Tex.  20; 
Club,  73  Md.  97;  20  Atl.  783;  10  33  S.  W.  113;  30  L.  R.  A.  500)  ; 
L.  E.  A.  64;  Chesapeake  Club  v.  State  v.  Neis,  108  X.  C.  787;  13 
State,  63  Md;  446  (an  equally  di-  S.  E.  225;  12  L.  R.  A.  412;  State 
vided  decision)  ;  St.ite  v.  Horaeek,  v.  Kline  (Ore.),  93  Pac.  237;  Cole- 
41  Kan.  87;  21  Pac.  204;  3  L.  man  v.  State,  53  lex..  Cr.  App. 
R.  A.  687;   State  v.  Lockyear,  95  578;   111  S.  W.  1011. 

N.    C.    633;     59    Am.    Rep.    287; 
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of  the  club  were  held;  and  on  Sunday,  whenByer  a  membe^ 
desired  a  glass  of  beer  he  got  it,  drank  it  on  the  premises,  and 
paid  to  the  treasurer  five  cents,  which  that  official  placed  with 
the  club's  funds  to  pay  expenses  and  for  relief  for  sickness 
and  other  mishaps  to  its  members,  it  was  held  that  the  scheme 
was  a  mere  device  to  evade  the  statute  and  that  each  sale  of  a 
glass  was  a  distinct  violation  of  its  provisions.  ' '  If  the  trans- 
action," said  the  court,  "be  not  an  evasion  and  violation  of 
the  law,  then  a  number  of  persons,  may  do  that  lawfully 
which,  if  done  by  one  person,  would  be  unlawful.  It  would 
be  a  reproach  to  the  law  and  its  administration  if  a  combina- 
tion of  persons  could,  by  such  an  arrangement,  evade  the  law 
and  thwart  the  legislative  will."  =*  In  an  early  Massachusetts 
case  the  divergent  lines  in  eases  of  this  kind  were  plainly  put  in 
this  way :  "If  the  liquors  really  belonged  to  the  members  of  the 
club,  and  had  been  previously  purchased  by  them,  or  on  their 
account,  of  some  person  other  than  the  defendant,  and  if  he 
merely  kept  the  liquors  for  them,  and  to  be  divided  among 
them  according  to  a  previously  arranged  system,  these  facts 
would  not  justify  the  jury  in  finding  that  he  kept  and  main- 
tained a  nuisance  within  the  meaning  of  the  statute  under 
which  he  is  indicted.  There  would  be  neither  selling  nor  keep- 
ing for  sale.  On  the  other  hand,  if  the  whole  ari:angement 
were  a  mere  evasion,  and  the  substance  of  the  transaction  were 
a  lending  of  money  to  the  defendant  that  he  might  buy  in- 
toxicating liquors  to  be  afterward  sold  and  charged  to  the 
associates,  or  if  he  was  authorized  to  sell,  or  did  sell,  or  keep 
any  of  the  liquors  with  intent  to  sell,  to  any  person  not 
members  of  the  club,  he  might  well  be  convicted.  This,  how- 
ever, would  be  a  question  not  of  law  but  of  fact,  and. would 
fall  wholly  within  the  province  of  the  jury.""  In  Massa- 
chusetts it  was  shown  that  the  club  in  question  had  four 

2*  Marmont  v.  State,  48  Ind.  21.  the  court  held  the  statute  forbade. 

The  court  really  rested  its  opin-  Followed  in  Haggard  v.  State,  26 

ion  upon   the   fact   that  the   club  Ind.  App.  695;   59  N.  E.  1135. 

was  only  a  partnership,  and  that  25  Commonwealth  v.  Smith,  102 

each  sale  was  a  sale  by  the  part-  Mass.  144. 
nership  to  a  member  of  it.     This 
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hundred  members,  officers,  a  steward,  one  dollar  initiation  fee. 
A  card  of  admission  was  given  to  each  member.  The 
proceeds  were  used  in  buying  liquor  in  the  name  and  as  the 
property  of  the  club.  Zinc  checks  were  given  the  members  on 
their  paying  for  them,  which  were  received  for  the  liquors. 
Members  only  were  admitted  to  the  club  rooms,  and  no  others 
permitted  to  partake.  Money  never  passed  for  liquor  but 
cheeks  only.  It  was  the  steward's  duty' to  furnish  liquor  for 
cheeks.  One  became  a  member  only-after  "proposal  of  name 
and  being  voted  on."  Three  votes  rejected.  On  joining  the 
members  signed  the  constitution  and  paid  a  membership  fee. 
Applicants  had  been  rejected.  Records  of  the  club,  with  con- 
stitution, by-laws,  minutes  of  meetings,  and  signatures  of 
members,  treasurer's  accounts,  were  offered  in  evidence,  and 
the  zinc  cheeks.  ITpon  these  facts  the  court  in  substance 
instructed  the  jury:  "First.  If  the  club  was  bona  fide,  and 
the  liquor  owned  by  it,  the  distribution  among  the  members 
did  not  constitute  a  'sale'  within  the  meaning  of  the  statute. 
Second,  If  two  or  more  united  in  buying  intoxicating  liquor, 
and  then  distributed  it  among  themselves,  they  do  not  violate 
thg^.statute,  aiid  the  intent  with  which  they  do  this  is  imma- 
terial. If  they  intend  in  this  manner  to  obtain  intoxicating 
liquor  to  drink  without  thereby  subjecting  any  person  to  the 
penalties  of  the  statute,  they  still  act  with  impunity.  It  is 
not  a  violation  of  the  law  if  they  united  in  good  faith  in 
dividing  it.  If  two  persons  buy  a  gallon  of  liquor  and  divide 
it  among  themselves  they  act  with  impunity,  but  if  this  is  a 
mere  device  to  cheat  the  Government  out  of  its  license  fee 
and  prevent  the  due  execution  of  law,  it  is  not  a  protection 
and  the  defendant  does  not  act  with  impunity.'"'" 

26  Common-wealth  v.  Ewing,  145  Tex.  Cr.  App.  524;  95  S.  W.  509; 

Mass.  121;  13  N.  E.  369i"-To  same  Rickert  v.  People,  79  111.  85;  State 

effect  is  State  v.  Mercer,  32  Iowa,  v.  Tindall,  40  Mo.  App.  271;  Soth- 

405,  except  that  the  court  held  that  man  v.  State,  66  Neb.  302;  92  N. 

the  facts   sho-wed  a   mere   evasion  W.  303.     If  the  facts  are  clearly 

of  the  law.    State  v.  Sutton  ( Tex.  made  out,   it  is  the  duty  of   the 

Cr.   App.),   40   S.   W.   501;    Feige  court  to  instruct  the  jury  that  the 

V.  State,  49  Tex.  Cr.  App.  13 ;   95  defense  was  not  a,  valid  one.    Com- 

S.   W.   506;    Adkins   v.    State,   49  monwealth  v.  Tierney,  148  Pa.  St. 


§799 


TRAFFIC   IN  INTOXICATING  LIQUORS. 


1342 


Sec.  799.    Quasi  club  sales. 

There  is  a  kind  of  quasi  club  transactions  that  cannot  be 
classified  under  any  other  head  better  than  the  one  we  have 


552;  24  Atl.  64;  Commonwealth  v. 
Brem,  5  Pa.  Super.  Ct.  104;  Com- 
monwealth V.  Alpa,  24  Super.  Ct. 
454;  State  v.  LockyeaK,  95  N.  C. 
633 ;  59  Am.  Rep.  287 ;  State  v. 
Xeis,  108  N.  C.  787;  13  S. 
E.  225;  12  L.  E.  A.  412; 
People  V.  Andrews,  115  N.  Y. 
427;  6  L.  R.  A.  128;  22  N.  E.  358; 
reversing  50  Hun,  591;  3  N.  Y. 
Supp.  508;  State  v.  Horaeek,  41 
Kan.  87;  3  L.  R.  A.  687;  State  v. 
Bacon  Club,  44  Mo.  App.  86 ;  Stew- 
art V.  Waterloo  Turn  Verein,  71 
Iowa,  226;  60  Am.  Rep.  786;  State 
V.  Kline  (Ore.),  93  Pac.  237. 

In  Pennsylvania  the  court  re- 
fused to  approve  an  incorporation 
of  a  club  where  it  did  not  appear 
that  any  necessity  existed  except 
for  the  disbursing  of  liquor  to  the 
members  of  the  club,  although  it 
purported  to  be  "to  encourage  so- 
sial  intercourse  among  its  mem- 
bers, to  establish  and  maintain  a 
well-regulated  club  house  for  the 
exercise  of  innocent  and  lawful 
amusements  and  the  cultivation 
of  literary  attainments."  In  re 
East  End  Social  Club,  8  Pa.  Dist. 
Rep.  272. 

Where  several  persons  clubbed 
together  and  appointed  one  of  their 
number  to  purchase  liquor  in  bulk 
for  them,  each  member  reimburs- 
ing him  monthly  for  the  cost  of 
the  liquor  he  consumes,  and  the 
person  so  purchasing  for  the  club 
acquired  the  right  of  property  in 
the  stock  of  liquors  and  lept  pos- 
session of  them,  it  was  held  that 


he  might  be  convicted  of  "keeping 
for  sale"  liquors,  although  he  made 
no  profit  on  the  transaction.  King 
v.  Carvech,  8  Can.  C'r.  Cas.  78; 
King  V.  Lighthouse,  4  Can.  Cr.  Cas. 
358;  Bowyer  v.  Pearcy  Supper 
Club  Co.  [1893],  2  Q.  B.  156;  Ad- 
kins  V.  State,  49  Tex.  Cr.  App. 
524;  95  S.  W.  506;  Feige  v.  State, 

49  Tex.  Cr.  App.  13;  95  S.  W. 
506;  Sothman  v.  State,  66  Neb. 
302;  92  N.  W.  303;  Regina  v.  Aus- 
tin, 17  Out.  Rep.  743;  In  re  Ly- 
man," 28  N.  Y.  App.  Div.  209 ;  50 
N.  Y.  Supp.  898;  Krnavck  v. 
State,  38  Tex.  Cr.  App.  44;  41  S. 
W.  612;  Sutton  v:  State  (Tex.  Cr. 
App.),  40  S.  W.  996;  Pendennis  v. 
Louisville,  7  Ky.  L.  Rep.  (ab- 
stract) 831;  Mueller  &  Co.  v.  Com- 
monwealth (Ky.),  116  S.  W.  336; 
Wathan,  etc.,  Co.  v.  Commonwealth 
(Ky.),  116  S.  W.  239. 

If  a,  permit  be  issued  to  an  il- 
legal club,  it  may  be  revoked  under 
a  statute  authorizing  the  revoca- 
tion of  licenses  or  permits.  In  re 
Lyman,  28  N.  Y.  App.  Div.  209; 

50  N;  Y.  Supp.  898. 

A  person  selling  liquor  to  a  cer- 
tain number  of  men  who  pay  liim 
for  it  in  a  lump  sum  is  not  guilty 
of  making  a  sale  to  each  of  them 
of  the  quantity  given  each  On  their 
distribution  of  it  among  them- 
selves, even  though  his  servant, 
without  his  knowledge  or  consent, 
assists  in  making  the  distribution. 
Mueller,  etc..  Co.  v.  Commonwealth 
(Ky.),  116  S.  W.  336. 
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here  adopted.  They  are  instances  where  men  masquerade 
under  the  ostensible  form  of  a  club,  and  yet  are  in  fact  mere 
associations  to  evade  the  liquor  law.  Perhaps  these  trans- 
actions fall  under  the  section  relating  to  schemes  to  evade  the 
law,  but  they  are  of  a  more  temporary  character  than  the  clubs 
there  considered.  ITsually  the  dues  in  these  clubs  are  merely 
nominal  and  the  club  is  praeticallj'^  one  only  in  name.  Thus, 
where  the  testimony  showed  that  the  steward  ordered  beer 
for  the  club  members  and  placed  it  in  the  club  room  for  them, 
that  each  member  paid  one  dollar  for  membership  and  received 
tickets  for  his  interest  in  the  beer  ordered,  and  when  he 
desired  a  glass  of  beer  one  of  these  tickets  was  put  in  a  box 
and  a  glass  of  beer  drawn  for  him,  and  that  the  keg  of  beer 
was  ordered  by  the  steward  for  the  purchasers  of  the  ticfeets 
and  was  paid  for  by  him,  it  was  held  that  he  had  made  a  sale 
of  the  beer  and  was  liable,  and  that  the  makeshift  device  of 
a  club  transaction  did  not  protect  him.'''  But  where  several 
persons  contributed  to  a  fund  and  sent  one  of  their  number  to 
purchase  the  liquor,  which  he  did,  and  they  consumed  it  to- 
gether, it  was  held  that  there  was  no  violation  of  the  statute 
nor  an  illegal  sale.-'    So  a  foreman  of  a  gang  of  laborers  who 

sTAdkins  v.   State,  49  Tex.  Cr.  (Tex.  Cr.  App.),  64  S.  W.   1047; 

App.  524;  m  S.  W.  506;  Feige  v.  Sothman  v.  State,  66  Neb.  302;  92 

State,   49   Tex.   Cr.  App.   S13;    95  N.  W.  303;   Cullinan  v.  Criterion 
S.   W.    50C.     In   the   last   case   it   ■  Club,  39  N.  Y.  Misc.  Eep.  270;  79 

should  be  remarked  that  the  court  N.  Y.  App.  482;  Commonwealth  v. 

lield  that  when  the  members  parted  Brem,  5  Pa.  Super.  Ct.  104. 
with,  their  money  it  went  into  the  Those  belonging  to  such  a  club 

club's  treasury,  became  the  club's  are  not  liable  for  purchases  made 

money;   so  that  when  it  took  the  by    its    proprietor    and    secretary 

money  and   went  out  to   buy  the  who  take  all  the  profits.    Chisholm 

beer,  ii  bought  it  on  its  own  be-  v.  Strickland,  9  N.  S.  W.  L.  R.  391. 

half,  and  therefore  when  the  man-  Contra,   State   v.   Mudie    (S.   D.), 

ager  sold  it  he  became  liable.  115  N.  W.  107. 

On  a  trial  for  violation  of  the  28  Hogg  v.  People,   15  111.  App. 

local  option  laws,  evidence  of  other  288 ;  Ball  v.  Commonwealth  ( Ky. ) , 

clubs  cannot  be  given.    Coleman  v.  01    Z.   W.    1123;    28   Ky.   L.   Eep. 

State,  53  Tex.  Cr.  App.  578;    111  1344;   Dean  v.  State,  49  Tex.  Cr. 

S.  W.  1011.  App.  249;  92  S.  W.  38;  Wilson  v. 

Cases  on  the  subject  of  the  teyt  Commonwealth    (Ky.),   76    S.    W. 

in   the  section   are  Bills  v.   State  1077;   25  Ky.  L.  Rep.  1085. 
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sells  liquor  to  them,  taking  payment  in  cash  or  deducting  the 
amount  of ,  their  purchases  from  their  wages,  no  one  of  the 
laborers  having  any  interest  in  the  liquors,  is  guilty  of  an 
illegal  sale  and  cannot  claim  immunity  from  the  penalty  of 
the  statute.^'  It  may  be  stated  generally  that  if  the  sale  is 
merely  incidental  to  the  formation  of  the  club,  no  offense  is 
committed ;  but  if  it  is  the  main  object  of  the  incorporation 
or  formation  it  is.""  Such  was  held,  however,  not  to  be  the 
case  where  the  club  consisted  of  one  person  who  owned  a 
barroom,  organized  for  the  purpose  of  violating  the  law,  to 
which  anyone  could  become  a  member  on  paying  a  few  cents, 
and  it  had  no  by-laws  or  meetings  of  its  members,  they  having 
no  interest  in  the  club 's  property  or  voice  in  its  management.*^ 
So  if  a  club  be  properly  organized  for  social,  recreation,  or 
similar  purposes,  and  it  so  changes  the  object  of  its  organiza- 
tion that  it  exists  for  the  purpose  of  furnishing  liquors,  its 
license  may  be  revoked.*^ 

Sec.  800.    Sales  to  non-members. 

Of  course,  no  sales  can  be  made  to  persons  who  are  not 
members  of  the  club,  even  directly  or  indirectly,  as  where  the 
purchaser  pays  through  a  member  of  the  club,*'  or  to  the  wife 

29  Commonwealth  V.  Alpa,  24  Pa.  Sutton  v.  State    (Tex.  Cr.  App.), 

Super.  Ct.  454;   Commonwealth  v.  40  S.  W.  501. 

Hurst    (Ky.),  62  S.  W.   1024;   23  S2  Lyman   v.   Young  Men's  Cos- 

Ky.  L.  Rep.  365 ;  Wathan,  etc.,  Co.  mopolltan  Club,  28  N.  Y.  App.  Div. 

V.    Commonwealth    (Ky.),    116    S.  127;  50  N.  Y.  Supp.  979;  Lyman 

W.  239 ;  Mueller  &  Co.  v.  Common-  v.  Gramercy  Club,  39  N.  Y.  App. 

wealth,  116  S.  W.  336.  Div.  661;  57  N.  Y.  Supp.  376.   The 

If  there  be  a  doubt  whether  the  license  of  the  club  involved  in  the 

money  paid  was  for  initiation  into  previous    case    was    also    revoked, 

the   club   or   for   the   purchase   of  Cullinan  v.  Trolley  Club,  65  N.  Y. 

liquor,  the   question  must,  be  left  App.  Div.  202 ;  72  N.  Y.  Supp.  629. 

to    the    jury.      Commonwealth    v.  A  loan  or  sale  by  a  member  of 

Hurst    (Ky.),  62  S.  W.   1024;   23  the  club  of  his  own  liquors  on  the 

Ky.  L.  Rep.  365.  club   premises   cannot  be   used   to 

80  Eegina  v.  Austin,  17  Ont.  Eep.  convict  the  club  of  an  illegal  sale. 

743.    A  gun  club;  and  there  was  a  Hardy  v.  State,  48  Tex.  Cr.  App. 

conviction.  298;  87  S.  W.  1038. 

31  In  re  Lyman,  28  N.  Y.  App.  33  Stevens  v.  Wood,  54  J.  P.  742; 

Div.    209;    50    N.    Y.    Supp.    898;  Queen  v.  Langford,  55  J.  P.  484; 
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of  a  member  for  him.^*  In  the  case  of  a  joint  stock  company, 
incorporated  for  the  purpose  of  carrying  on  the  club,  and  non- 
members  could  hold  shares  of  stock,  and  a  sale  was  made  to  a 
person  who  had  inherited  a  share  of  stock,  but  who  was  not  a 
member,  it.  was  held  that  a  sale  to  such  a  stockholder  was 
illegal.'^  A  limited  company  carrying  on  a  proprietary  club 
had  no  license;  the  election  of  members  was  in  the  hands  of  a 
committee.  Liquor  was  supplied  by  the  company  and  paid  for 
by  a  person  who  had  been  elected  an  "honorary  member," 
pending  inquiries  concerning  him  and  pending  his  election  as  a 
member,  and  after  he  had  paid  his  subscription.  He  was  sub- 
sequently rejected  as  a  member,  and  his  subscription  was  re- 
turned. It  was  held  that  there  was  a  sail  by  retail  by  the  com- 
pany for  which  it  had  incurred  a  penalty,  though  if  the  sale 
had  been  to  a  member  it  would  not  have  incurred  it.""  But  if 
the  steward  of  the  club  sell  liquors  in  violation  of  his  in- 
structions from  the  governing  body,  the  club  will  not  be 
liable  because  of  his  act,  if  the  sale  be  a  violation  of  the 
law."' 

Sec.  801.     Steward  or  servajit  of  club  liable. 

If  the  club  violates  the  law  in  selling  oj"  dispensing  of  the 
liquor,  the  steward  or  servant  of  the  club  who  participates  in 

Creighton  v.  People,  36  Colo.  315;  man's  subscription  club,  by  one  of 

83    Pac.    10S7.      See    also    In    re  the   rules   of  which   visitors   were 

City  Tattersall's  Club,  29  Vict.  L.  forbidden  to  pay  money  direct  to 

E.    257;    25    Austr.   L.    T.    85;    9  the  manager.     W.,  a  member,  en- 

Austr.  L.  E.  165 ;  State  v.  Warcho-  tered    the    stranger's    name    as    a 

lik,   80    Conn.   351;    68    Atl.   379;  visitor.      The    stranger    then    put 

Pendennls  v.  Louisville,  7  Ky.  L.  down    some   small   change,   asking 

Eep.  (abstract)   831.  for  two  pints  of  beer.    W..  received 

3*  Woodley  v.   Simmonds,   60   J.  the  money   and  the  ale   was   sup- 

P.   150.  plied  the   stranger.     It  was   held 

35  National     Sporting     Club     v.  that    W.    sold    the    liquor    to    the 

Cope,  82  L.  T.  352 ;  48  W.  E.  446 ;  stranger,  and  having  sold  without 

64  J.  P.  310;   19  Cox  C.  C.  485.  a.  license,  had  violated  the  statute. 

30  Bowyer  v.  Percy  Supply  Club  Stevens  v.  Wood,  54  J.  P.  742. 
[1893],  2  Q.  B.  154;  5  E.  472;  69  3r]Sl'ewman   v.    Jones,    17    Q.   B. 

L.  T.  447;   42  W.  E.  29;    17  Cok  Div.  132;   55  L.  J.  M.  C.  113;   55 

C.  C.  669;  57  J.  P.  470.  L.  T.  327;  50  J.  P.  373. 

A  stranger  entered  a  working- 


§  801         TRAFFIC  IN  INTOXICATING  LIQUOKS.  1346 

the  sale  violates  its  provisions ;  ^'  but  such  is  not  the  ease  it 
would  seem,  where  the  club  is  incorporated ;  ^°  although  eases 
hold  otherwise.*"  But  if  he  sells  to  persons  not  members, 
even  though  they  go  through  the  form  of  paying  through 
a  member,  he  is  liable  for  an  illegal  sale  and  the  mem- 
ber is  liable  for  aiding  and  abetting  the  sale.^^  But  if  the 
plan  of  the  club  is  legal  the  manager  commits  no  offense  in 
furnishing  members  of  the  club  liquors  pursuant  to  their 
rules.*^  "Where  a  manager  received  all  the  club  members' 
fees  and  carried  it  on  "at  his  own  expense"  after  the  club 
had  failed,  and  sold  beer  to  a  member,  it  was  held  that  he 
had  violated  the  statute.*^  So  where  a  steward  of  a  club  sold 
liquor  to  the  wife  of  a  club  member,  first  asking  her  if  it 
was  her  husband,  it  was  held  that  he  was  guilty  of  selling 
to  a  person  not  a  member  of  the  club.**  So  if  a  manager  sell 
liquor  in  violation  of  his  instructions,  and  his  act  is  a  violation 
of  the  law,  he  can  not  shield  himself  by  saying  he  made  the 
sale  on  behajf  of  the  club.*''  And  where  a  manager  con- 
ducted the  dub  and  consented  to  an  illegal  method  of  dis- 
posing of  its  liquors  to  its  members,  he  was  held  liable  for 
sales  made  in  his  absence  by  servants  of  the  club  pursuant 

38  Eco  parte  Coulson,  33  N.  B.  *^  Newell  v.  Hemingway,  54  J. 
141;  1  Can.  Or.  Cas.  31;  Krna-  P.  134;  58  L.  J.  M.  C.  46;  Stevens 
vek  V.  State,  38  Tex.  Cr.  App.  44;  v.  Wood,  54  J.  P.  742;  Queen  v. 
41  S.  W.  612;  King  v.  Caveich,  S  Walsh,  29  Nov.  Sco.  521;  reversing 
Can.     Cr.     Oas.     78;     Eegina     v.  19  Nov.  Sco.  336. 

Hughes,  29  Ont.  Rep.  179;  Regina  As  to  what  is  a  sale  by  a  stew- 

V.  Slattery,  20  Ont.  Rep.   148.  ard,  see  Adkins  v.  State,  49  Tex. 

39  Eegina  v.  Slattery,  20  Ont.  Cr.  App.  524 ;  95  S.  W.  506 ;  Feige 
"Rep^  148;  Kegina  v.  Charles,  24  v.  State,  59  Tex.  Cr.  App.  513;  95 
Ont.  432;    Eegina  v.  Hodgins,   24  S.  W.  506. 

Oafa  433;  Graflf  v.  Evans,  8  Q.  B.  43  Lyman  v.   O'Reilly   [1898],  2 

DIt.  373;  51  L.  J.  M.  C.  25.  Irish  Rep.  48. 

*o  Qu^en  V.  Hughes,  2  Can.  Cr  **  Woodley  v.  Simmons,  60  J.  P. 

Cas,  5;   Queen  v.  Harrell.  1   Can.  150. 

Cr,  C*B.  510.  *5  Newman  v.   Jones,    17   Q.   B. 

« Stevens   V.    Wood,    54    J.    P.  Div.  132;  55  L.  J.  M.  C.  113;  55 

742;  Queen  v.  Langford.  55  J.  P.  L.  T.  327;  50  J.  P.  373. 
484.         •'   , 
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to  such  method.**     But  a  sale  to  members*'  in  the  ordinary 
way  in  which  liquors  are  sold  in  clubs  is  a  sale  of  liquor  under 
a  statute  permitting  the  formation  of  such  clubs.*'     So  if  a 
servant  sell  liquor  to  one  not  a  member  of  the  club,  believing 
iona  fide  that  he  is  a  member,  and  not  being  guilty  of  negli- 
gence in  ascertaining  whether  or  not  he  was  a  member,  he  is  not 
guilty  of  an  illegal  sale  nor  is  the  club  or  its  managing  board.*" 
Yet  an  oiRcer  of  a  club  must  be  taken  to  know  its  members; 
and  if  he  serves  liquor  to  a  stranger  on  the  premises  who  is 
not  a  member,  it  is  prima  facie  evidence  that  when  he  sold 
the  liquor  the  stranger  did  not  occupy  the  premises  hona  fide 
as  a  member,  and  he  may  be  convicted  of  selling  liquors  with- 
out a  license;  and  he  cannot  excuse  himself  by  showing 
that  he  was  a  servant  or  officer  of  the  club,  unless  he  sells 
in  accordance  with  the  "terms  of  the  license  of  the  club.'" 
Where  the  statute  provided  that  a  club  could  only  sell  liq- 
uor to  be  drunk  on  the  premises,  and  its  steward  sold  a  bottle 
of  wine  to  a  member,  who  took  it  off  the  premises  and  drank 
it;  and  there  was  no  evidence  that  the  steward  knew  or  in- 
tended that  it  was  to  be  taken  away,  it  was  held  that  he 
was  not  guilty  of  a  violation  of  the  statute  in  making  a 
sale  of  liquor  to  be  taken  off  the  premises.'^     If  the  law  re- 
quires the  club  to  sell  the  liquor  in  its  club  house,  it  can 
have  only  one  club  house ;  and  a  sale  at  a  place  not  the  proper 
club  house  will  render  the  servant  or  officer  making  it  liable 
under  the  statute."^ 

46Feige    v.    State,    49   Tex.    Cr.  State  v.  Warcholik,  80  Conn.  351; 

App.  513;  95  S.  W.  506.  68  Atl.  379. 

*' And   to  guests   of   a   club   in  oi  Owen  v.   Geyer,   9  Juta,    (H. 

New  Zealand.  C.)    162. 

*8  Plank   V.   Mellvenney,    21    N.  '2  Eegina    v.    Charles,    24    Ont. 

Z.  508;   Davis  v.  Burnett   [1902],  Eep.  432. 

1   K.   B.   666;    18   T.   L.   E.   354;  A  manager,  who  is  an  officer  of 

Newell  V.  Hemingway,  58  L.  J.  M.  a  club,  having  a  general  superin- 

C.  46;  60  L.  T.  544;  16  Cox  C.  C.  tendency  over   its   aiTairg,   includ-' 

604;  53  J.  P.  324.  ing    its   bar,    from   which    liquors 

*9  Graves    v.    Williams    [1905],  are  purchased,  has  been  held  guilty 

Viet.  L.  R.  215 ;   26  Austr.  L.  T.  of  keeping  a  tippling  house  open  • 

189;  11  Austr.  L.  E.  98.  on  Sunday,  where  he  sold  liquors 

50  O'Connor   v.    Price,    14    Vict.  on  that  day.     Mohrman  v.  State, 

L.  R.  946;   10  Austr.  L.  T.  155;  105  Ga.  709;  32  S.  E.  143. 
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Sec.  802.  Agent  directed  to  make  sales  that  are  unlawful. 
If  a,  master  or  principal  employ  a  servant  or  agent  to  per- 
form an  unlawful  act  such  master  or  principal  will  be  liable 
for  the  servant's  or  agent's  act  if  the  act  be  forbidden  by 
the  statute  and  a  penalty  be  provided  for  the  violation  of 
the  statute  in  the  particular  instance.  Such  is  the  case  where 
the  master  expressly  authorizes  his  servant  to  make  an  illegal 
sale.^    Such  an  instance  is  where  he  employs  a  person  to  sell 


1  Lewis  V.  State,  21  Ark.  209 ;  Ed- 
gar'V.  State,  45  Ark.  356;  Schmidt 


V.  State,  14  Mo.  137;  State  v.  Basi- 
serman,  54  Conn.  88;   6  Atl.  185; 
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liquor  for  him  without  having  a  license  so  to  do."  If  the 
servant  has  general  authority  to  sell  unlawfully,  a  single  sale 
by  him  in  pursuance  of  that  authority  will  render  the  master 
criminally  liable.'  If  the  fact  of  agency  be  established  the 
prosecution  is  not  required  to  show  that  the  servant  had  no 
permit  to  make  the  partieiilar  sale,"  for  even  thoiigh  he  had, 
and  yet  acted  as  the  servant  of  the  master,  the  latter  would 
be  liable.'  So  an  illegal  sale  of  liquor  by  a  servant  pursuant 
to  the  directions  of  his  licensed  master,  or  even  with  his  assent, 
renders  the  latter  liable."  So  a  sale  in  violation  of  the  local 
option  law  by  a  master  through  his  servant  renders  the  latter 
liable.'  If  a  master  knows  his  servant  contemplates  making  a 
sale  in  violation  of  law,  and  takes  no  steps  to  prevent  him, 
having  the  ability  to  do  so,  the  sale  is  the  same  as  if  he  had 
authorized  it.*     Of  course,  to  hold  the  master  it  must  be 


Thompson  v.  State,  5  Humph.  138 ; 
Kinnebrew  v.  State,  80  Ga.  232; 
5  S.  E.  56;  Commonwealth  v.  Ma- 
jor, 6  Dana,  293;  State  v.  Wiggin, 
20  N.  H.  449;  State  v.  Falk,  51 
Kan.  298;  32  Pac.  1122;  State  v. 
Potter,  125  Mo.  App.  465;  102  S. 
W.  668;  State  v.  Gilmore,  80  Vt. 
514;  68  Atl.  658. 

2  Schmidt  v.  State,  14  Mo.  137 ; 
Cagle  V.  State,  87  Ala.  38,  93;  fi 
So.  300;  United  States  v.  Voss, 
1  Cranch  C.  C.  101 ;  Fed.  Gas. 
No.  16628;  Noecker  v.  People,  91 
111.  494;  Commonwealth  v.  Hur- 
ley, 160  Mass.  10;  35  N.  E.  89,- 
Forrester  v.  State,  63  Ga.  349; 
State  V.  Skinner,  34  Kan.  256;  8 
Pac.  420;  State  v.  Falk,  51  Kan. 
298;  32  Pac.  1122;  Commonwealth 
V.  Nichols,  10  Met.  259;  43  Am.  Deo. 
432;  Noecker  v.  People,  91  111. 
494;  Johnson  v.  State,  37  Ark. 
98;  State  v.  Keith,  37  Ark.  96; 
Lane  y.  State,  37  Ark.  272 ;  Dun- 
ning V.  Owen,  76  L.  J.  K.  B.  796 
[1907];    2   K.   B.    237;    97   L.    T. 


241;  71  J.  P.  383;  23  T.  L.  K.  494. 

3  Kinnebrew  v.  State,  80  Ga. 
232;  5  S.  E.  56;  Edgar  v.  State, 
45  Ark.  356;  State  v.  Basserman, 
54  Conn.  88;  6  Atl.  185;  Snider 
y.  State,  81  Ga.  753;  7  S.  E.  631; 
12  Am.  St.  Rep.. 350. 

*  State  V.  Skinner,  34  Kan.  256;' 
8  Pac.  420. 

5  Dunning  v.  Owen  [1907],  2  K. 
B.  237;  71  J.  P.  383;  76  L.  .J. 
K.  B.  796. 

8  State  .  V.  Wiggin,  20  N.  H. 
449;  McGovern  v.  State,  49  Tex. 
Cr.  App.  35;  90  S.  W.  502;  State 
V.  Curtiss,  69  Conn.  86;  36  Atl. 
1014;  State  v.  Skinner,  34  Kan. 
256;  8  Pac.  420;  Zeigler  v.  Com- 
monwealth (Pa.),  14  Atl.  237; 
Commonwealth  v.  Major,  6  Dana, 
293. 

7  Roberts  v.  State,  52  Tex.  Cr. 
App.  355;    107  S.  W.  59. 

8  Lambie  v.  State,  151  Ala,.  86 ; 
44  So.  51. 

A  sale  on  licensed  premises  by 
one  not  the   agent  or   servant  of 
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shown  that  the  person  making  the  sale  was  his  agent  at  the 
time  of  the  sale."  The  fact  of  agency  must  be  determined  by 
the  real  understanding  between  the  accused  and  his  alleged 


agent.^" 


the  licensee,  is  unlawful;  and  if 
the  licensee  permit  thfi  sale,  he  is 
guilty  of  aiding  and  abetting  such 
sale.  Peekover  v.  Defries,  95  L. 
T.  883;  71  J.  P.  38;  21  Cox  C.  C. 
323;   23  T.  L.  E.  20. 

9  Southern  Express  Co.  v.  State, 
1  Ga.  App.  700;  58  S.  E.  67; 
State  V.  Midkiff,  125  Mo.  App. 
397;  102  S.  W.  590.  See  State  v. 
Madeira,  125  Mo.  App.  508;  102 
S.  W.  1046. 

10  Anderson  V.  State,  22  Ohio  St. 
805.  A  liquor  dealer  is  responsible 
for  actionable  injuries  caused  by 
sales  of  liquor  made  by  his  agents 
or  servants,  and  it  is  no  defense 
that  such  sale  was  made  without 
his  knowledge  or  against  his  ex- 
press orders.  He  cannot  avoid 
such  liability  by  leaving  a  compe- 
tent and  careful  bartender  and  giv- 
ing him  instructions  to  obey  the 
law.  The  proposition  that  one 
engaged  in  the  sale  of  intoxicat- 
ing liquors  shall  be  held  respon- 
sible for  the  acts  of  his  servants 
in  that  business,  even  though  in 
the  particular  transaction  he  dis- 
obeyed his  instructions,  is  in 
strict  accord  with  the  general  rules 
governing  the  relation  of  ma;ster 
and  servant.  No  man  can  be  ex- 
cused from  responding  for  the  neg- 
ligent conduct  of  his  servant  be- 
cause of  having  instructed  him  to 
be  careful,  or  for  his  frauds  be- 
cause of  having  told  him  to  be 
honest.  He  must,  in  addition,  use 
proper   care  and   diligence   to   see 


that  the  business  is  carried  on,  by 
whomsoever  he  employs,  in  the 
manner  required  by  law,  and 
whether  he  has  exercised  such  dili- 
gence is  a  fact  to  be  determined 
by  a  jury.  It  is  the  exclusive 
province  of  the  jury  to  say  what 
weight  the  facts  proven  in  such 
case  shall  have  in  determining 
whether  a  liquor  dealer  has  exer- 
cised such  diligence.  While  he  is 
not  liable  'for  wrongs  which  his 
agent  or  servant  may  step  aside 
from  his  employment  to  commit, 
he  is  fully  responsible  for  the  man- 
ner in  which  his  business  is  con- 
ducted, and  if  he  gives  proper  di- 
rection for  the  conducting  of  his 
business,  he  must  take  upon  him- 
self the  risk  of  their  being  obeyed. 
Barnaby  v.  Wood,  50  Ind.  405; 
Pelly  V.  Wills,  141  Ind.  688;  41 
N.  E.  354;  Keedy  v.  Howe,  72  111. 
133;  Fentz  v.  Meadows,  72  111. 
540;  Worley  v.  Spurgeon,  38  la. 
465;  George  v.  Gobey,  128  Mass. 
289;  35  Am.  Rep.  376;  Kreiter 
V.  Nichols,  28  Mich.  496;  Kehrig 
v.  Peters,  41  Mich.  475;  2  N.  W. 
801 ;  Gullikon  v.  Gjourd,  82  Mich. 
■503;  46  N.  W.  723;  Bodge  v. 
Hughes,  53  N.  H.  614;  Smith  v. 
Eeynolds,  8  Hun  (N.  Y.),  128. 
And  where  a  statute  provides  that 
"any  person  or  persons  who  shall, 
by  selling,  etc.,  have  caused  the 
intoxication,  in  whole  qt  in  part, 
of  such .  person''  shall  be  liable  in 
damages,  the  person  who  actually 
makes  the  sale  of  liquors  is  per- 
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Sec.  803.    Agent's  authority. 

There  is  no  difficulty  in  holding  a  principal  or  master 
liable  for  his  agent's  or  servant's  illegal  act  where  the  latter 
had  from  the  former  an  express  authority  to  do  that  act,  but 
there  is  difficulty  in  determining  whether  the  former  is  liable 
in  the  absence  of  proof  of  an  express  authority  or  direction 
to  do  such  act.  And  in  the  examination  of  this  question  care 
should  be  taken  to  distinguish  tho  cases  proceeding  upon  the 
common  law  liability  of  a  master  for  his  servant's  acts  from 
those  governed  by  the  express  provision  of  some  statute  modi- 
fying or  changing  the  rule  of  that  law.  The  rule  at  common 
law  is  that  a  master  is  not  liable  for  the  unauthorized  criminal 
•  act  of  his  servant.  "The  general  rule  is,"  said  Judge  Black- 
ford of  Indiana,  "that  a  master  is  liable  in  a  civil  suit  for 
the  negligence  or  unskillfulness  of  his  servant  when  he  is  act- 
ing in  the  employment  of  his  master,  but  that  he  is  not  subject 
to  be  punished  by  indictment  for  the  offenses  of  his  servant 
unless  they  are  committed  by  his  command,  or  with  his 
assent. "  ^^  If  the  act  performed  by  the  servant  is  authorized 
by  the  master  there  is  no  doubt  but  what  the  latter  is  liable, 
especially  in  cases  of  illegal  sales."  Proof  that  the  illegal  sale 
took  place  in  the  defendant's  saloon,  in  his  absence,  without 
any  showing  that  the  sale  by  his  barkeeper,  although  by  a 
person  behind  the  bar,  will  not  support  a  conviction  of  an 
illegal  sale  by  him.^'  Of  course,  the  saloon  keeper  may 
always  show,  in  ease  of  an  illegal  sale,  that  the  person  selling 
the  liquor  was  not  hLs  agent  for  the  purpose  of  making  sales, 
as  where  his  porter  made  the  sale.^*    To  bind  the  master  by 

Bonally    liable    for    the    injurious  gins,  2  Lord  Reym,  1574,  where  a 

consequences  which  result,  whether  deputy  warden  kept  a  prisoner  in 

he   be   the   owner    himself    of   the  an  unhealthy  jail  in  the  absence  of 

liquor  sold,  or  the  clerk,  servant  knowledge  on  the  part  of  his  su- 

or  agent  of  such  owner.     Bamaby  perior,  the  defendant. 

V.  Wood,  50  Ind.   405 ;   Worley  v.  "  Molihan  v.  State,  30  Ind.  266. 

Spurgeon,  38  la.  465.  isWreidt  v.  State,  48  Ind.  580. 

"Hipp  V.  State,  5  Blackf.  149;  i^  Minden  v.  Silverstein,  36  La. 

C3  Am.  Dec.  463;  a  case  of  unlaw-  Ann.  912;  Jull  v.  Treesnor,  14  N. 

ful  sale' of  liquors  by  a  wife  in  the  Z.  L.  R.  513.     But  see  Collins  v. 

absence  of  her  husband,  the  defend-  State,  34  Tex.  Cr.  App.  95 ;  29  S. 

ant,  and  relying  on  Rex  v.  Hug-  W.  274. 
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the  servant 's  act  the  sale  must  be  made  by  him  in  the  ordinary 
course  of  his  business,  and  the  master  will  not  be  bound  if 
the  sale  is  an  isolated  one,  wholly  unauthorized.^"  But  if  the 
illegal  sale  is  within  the  scope  of  the  agent's  employment  the 
tendency  is  to  hold  his  principal  liable.'" 


isBegina  v.  King,  C.  P.  (Can.) 
246;  Hugill  v.  Meirifiefe,  12  C.  P. 
(Can.)  269;  Austin  v.  Davis,  7 
Ont.  Kep.  478. 

But  he  would  be  liable  if  he 
knew  of  isolated  sales  and  kept  the 
servant.  Hogg  v.  Davidson,  3  F. 
(Just.  Gas.)   49. 

An  agent  cannot  authorize  a  per- 
son to  sell  his  principal's  liquor 
illegally  and  thereby  render  the 
principal  liable.  Kittrell  v.  State, 
89  Miss.  666;  42  So.  609;  Queen 
V.  Major,  9  East.  Dist.  Ct.  Rep. 
186. 

i«Mahoney  v.  L«Page,  21  Austr. 
L.  T.  200 ;  6  Austr.  L.  E.  23 ;  Com- 
missioners v.  Cartman  [1896],  1 
Q.  B.  655;  60  J.  P.  357;  65  L.  J. 
M.  C.  113;  74  L.  T.  726;  44  W.  E. 
637;  12  T.  L.  R.  334;  Coppen  v. 
Moore  No.  2  [1898],  2  Q.  B.  306; 
62  J.  P.  453;  67  L.  J.  Q.  B.  689; 
78  L.  T.  520;  46  W.  E,  620;  14 
T.  L.  R.  414;  Newman  v.  Jones, 
17  Q.  B.  Div.  132;  50  J.  P.  373; 
55  L.  J.  M.  C.  113;  55  L.  T.  327; 
Regina  v.  Gilroys,  4  Sc.  Sess.  Cas. 
3rd  Sess.  656;  Boyle  v.  Smith 
[1906],  1  K.  B.  432;  70  J.  P.  115; 
75  L.  J.  K.  B.  282;  94  L.  T.  30; 
64  W.  R.  519;  22  T.  L.  E.  200; 
Humphries  v.  Commonwealth,  6 
Ky.  L.  E.  (abstract)  594. 

The  general  rule  is  that  a  prin- 
cipal or  master  is  liable  in  a  civil 
suit  for  the  acts  of  his  agent  or 
servant  when  he  is  acting  in  his 
employment,   but  that   he   is   not 


subject  to  be  punished  by  indict- 
ment for  the  oflfenses  of  his  agent 
or  servant,  unless  they  were  com- 
mitted by  his  command  or  with 
his  assent.  Men  must  not  be  held 
responsible  for  crimes  committed 
by  others,  without  some  proof  that 
they  either  procured,  counseled  or 
advised  their  perpetration.  Hipp 
V.  State,  5  Blackf.  (Ind.)  149; 
Lauer  v.  State,  24  Ind.  131 ;  Han- 
son V.  State,  43  Ind.  550.  Accord- 
ingly it  lias  been  held  that  wh^re, 
on  the  trial  of  an  indictment  for 
selling  intoxicating  liquors  to  a 
minor,  the  evidence  showed  that 
the  person  who  sold  th^  liquor  was, 
at  the  time  of  the  sale,  behind  the 
counter  of  the  saloon  of  a  defend-' 
ant,  acting  as  barkeeper,  but  did 
not  also  show  that  such  person 
was  the  agent  of  the  defendant,  or 
was  employed  by  him,  or  that  the 
defendant  had  any  knowledge  of 
the  sale  that  the  evidence  was  in- 
sufficient to  show  the  guilt  of  the 
defendant.  Lauer  v.  State,  24  Ind. 
131;  Anderson  v.  State,  39  Ind. 
553 ;  Hanson  v.  State,  43  Ind.  550 : 
Thompson  v.  State,  45  Ind.  495; 
State  V.  Leach,  17  Ind.  App.  174; 
46  N.  E.  549.  Also,  that  under 
an  indictment  against  a  saloon 
keeper  for  selling  intoxicating 
liquors  to  one  known  to  be  in  the 
habit  of  becoming  intoxicated,  the 
defendant  was  not  liable  where  the 
sale  was  made  in  his  absence,  by 
his  bartender,  without  his  knowl- 
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Sec.  804.    Agent  in  charge  of  premises — Barkeeper. 

Sales  by  agents  in  general  charge  of  the  premises — an  agent 
who  is  something  more  than  a  mere  barkeeper — is  presump- 
tively a  sale  by  the  master's  authority  and  the  latter  will  be 
liable,  but  he  may  show  that  the  sale  was  without  his  authority 


edge  or  consent,  and  against  bis 
express  direction.     Hipp  v.  State.. 

5  Blackf.  (Ind.)  149;  O'Leary  v. 
State,  44  Ind.  91;  ]..athrope  v. 
State,  51  Ind.  192.  Also,  that  a 
saloon  keeper  was  not  criminally 
liable  for  the  sale  of  intoxicating 
liquors  on  Sunday  by  his  barkeeper 
where  the  saloon  keeper  had  in- 
structed him  that  he  must  not  sell 
on  Sunday,  under  penalty  of  dis- 
charge, and  in  violation  of  his  in- 
structions and  without  the  knowl- 
edge or  consent  of  his  principal 
he  did  make  a  sale  on  Sunday. 
Kosenbaum  v.  State,  24  Ind.  App. 
510;  57  N.  E.  1050.  See  People  v. 
Blake,  52  Mich.  566;  People  v. 
Robey,  52  Mich.  577 ;  50  Am.  Eep. 
270.  A  licensee,  to  sell  intoxicat- 
ing liquors,  is  bound  at  his  peril  to 
see  that  the  conditions  of  has 
license  'are  complied  with  by  his 
agents  or  servants.  Rex  v.  Dixon, 
3  Maule  &  S.  11;   Rex  v.  Medley, 

6  Car.  &  P.  292;  McOutcheon  v. 
People,  69  111.  601;  Mollihan  v. 
State,  30  Ind.  266 ;  State  v.  Went- 
worth,  65  Me.  234;  20  Am.  Rep. 
688;  Commonwealth  v.  Park,  67 
Mass.  (1  Gray)  553;  Common- 
wealth v.  Emmons,  98  Mass.  6; 
Commonwealth  v.  Uhrig,  138  Mass. 
492;  Commonwealth  v.  Barnes,  138 
Mass.  511;  Commonwealth  v. 
Kelly,  140  Mass.  441;  5  N.  E.  834; 
Murphy  v.  McNulty,  145  Mass. 
464;   14  N.  E.  532;  State  v.  Dur- 


kem,  23  Mo.  App.  387;  State  v. 
Reiley,  75  Mo.  521;  American  v. 
Kali,  34  Hun  (N.  Y.),  126;  State 
v.  Dow,  21  Vt.  484.  But  to  render 
a  defendant  liable  for  sales  made 
by  his  agent  or  servant,  knowledge 
or  consent  must  be  shown.  Metz- 
ler  v.  State,  18  Ind.  35;  Wreidt  v. 
State,  48  Ind.  579 ;  Goods  v.  State, 
3  Green  (la.),  566;  Taylor  v.  Pick- 
ett, 52  la.  467;  3  N.  W.  514;  Min- 
deu  v.  Silverstein,  30  La.  Ann.  912; 
Commonwealth  v.  Putnam,  70 
Mass.  (4  Gray)  16;  Gaiocchio  v. 
State,  9  Tex.  App.  387. 

If  a  sale  is  made  by  an  agent  or 
servant  in  disobedience  of  orders, 
the  master  is  not  liable.  Rosen- 
baum  V.  State,  24  Ind.  App.  510; 
57  N.  E.  1050;  Commonwealth  v. 
Nichols,  51  Mass.  (10  Mete.)  259; 
Commonwealth  v.  Wachendorf,  141 
Mass.  270;  4.N.  E.  817;  Kirkwood 
V.  Auntenreith,  21  Mo.  App.  73; 
State  V.  Shorten,  93  Mo.  123.  But 
in  some  cases  it  has  been  held  that 
a  general  authority  by  an  employer 
to  his  agent  or  servant  to  sell 
without  restriction  will  render  him 
answerable  criminally  for  any  sin- 
gle sale  made  by  such  agent  or 
servant.  Forrester  v.  State,  63  la. 
349;  Kinnebrew  v.  State,  80  Ga. 
232 ;  5  S.  E.  56 ;  Mohhan  v.  State, 
30  Ind.  266;  Hofner  v.  State,  94 
Ind.  84;,  Hall  v.  MoKechnie,  22 
Barb.  (N.  Y.)  244. 
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and  against  his  express  directions.^^  Of  course,  in  all  such 
instances  the  good  faith  of  the  defendant  in  giving  the  orders 
not  to  sell  is  a  question  for  the  jury,  for  if  they  were  a  mere 
cloak  to  cover  up  the  real  fact  of  authorization,  and  to 
enable  him  to  escape  punishment,  and  still  reap  the  benefit 
of  the  sale,  his  orders  will  not  protect  him.''  And  the  same 
rule  applies  in  case  of  a  violation  of  the  statute  prohibiting 
music  in  the  saloon.^'  Where  a  contractor  opened  a  store 
at  his  works,  he  not  residing  there,  and  placed  a  shopman  in 
charge  of  it,  and  the  manager  of  the  works  took  temporary 
charge  of  the  store  at  the  request  of  the  shopman,  and  in  the 
latter 's  absence  the  manager  sold  liquor  in  the  store,  which 
was  an  unlicensed  place,  it  was  held  that  the  contractor  was 
not  liable.^"  An  English  statute  ^^  provides  that,  "If  any 
licensed  person  permits  drunkenness  or  any  violent,  quarrel- 
some or  riotous  conduct  to  take  place  on  his  premises,  or  sells 
any  intoxicating  liquor  to  any  drunken  man,  he  shall  be  liable 
to"  a  named  penalty.  It  is  held  that  acts  of  the  master's 
servants  will  render  him  liable  in  all  cases  where  they  act 
within  the  scope  of  their  employment,  although  in  breach  of 

i^Kirkwood    v.    Autenreith,    21  v.  Merifleld,  12  C.  P.   (Can.)   262; 

Mo.  App.   73;   Anderson  v.   State,  Austin  v.  Davis,  7  Ont.  App.  478; 

22  Ohio  St.  305;  State  v.  Dow,  21  State  v.  Pierce,  111  Mo.  App.  216; 
Vt.  484;  Johnson  v.  State,  83  Ga.  85  S.  W.  663;  Commonwealth  v. 
553;  10  S.  E.  207;  Commonwealth  Coughlin,  182  Mass.  558;  6*6  N.  E. 
V.  Merriam,  148  Mass.  425;  19  N.  207. 

B.  405;  Kittrell  v.  State,  89  Miss.  is  State  v.  Barnett,  110  Mo.  App. 

666;   42  So.  609;  Ex  parte  Norris,  584;   85  S.  W.  615. 

23  N.  S.  W.  27,-  6  S.  E.  (N.  S.  20  Queen  v.  Miiybe,  9  East.  Dist. 
W.)  47;  Commonwealth  v.  Holmes,  Ct.  Eep.  186. 

119  Mass.  195;  State  v.  Burchinal,  The  burden  is  usually  on  the 
2  Harr.  (Del.)  528;  Anderson  v.  saloon  keeper  to  show  his  bar- 
State,  22  Ohio  St.  305 ;  Common-  keeper  made  the  illegal  sale  in  vio- 
wealth  V.  Lafayette,  148  Mass.  lation  of  his  orders.  Anderson  v. 
130;  19  N.  E.  26.  State,  22  Ohio  St.  305;  State  v. 
IS  Commonwealth  v.  Rooks,  150^  Fagan  ( Del. ) ,  74  Atl.  692;  Ollre  v. 
Mass.  59;  22  N.  E.  436;  Common-  State  (Tex.  Cr.  App.),  123  S.  W. 
wealth  V.Stevens,  153  Mass.  421;  26  1116. 

N.  E.  992 ;  State  v.  Wentworth,  65  21  35  and  36  Viet.  c.  94,  §  13. 
Me.  234;  20  Am.  Eep.  688;  Hugill 
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express  general  instructions.^^  But  he  is  not  liable  for  their 
acts  outside  the  scope  of  their  employment.-''  "The  courts 
hold  this  to  be  one  of  the  excepted  cases — where  the  master  is 
responsible  criminally  for  the  act  of  his  servant  or  manager; 
if  it  be  held  otherwise,  the  statute  may  be  very  easily  evaded. 
It  may  be  reasonably  assumed  that  the  law  requires  some 
responsible  person  to  be  always  on  such  premises,  and  in 
charge  of  them,  who  represents  the  master  in  the  conduct  of 
the  house,  and  though  a  master  is  not  usually  responsible  for 
the  crimes  of  his  agent  this  may  well  be  deemed  an  ex- 
ception."-* Thus,  where  a  defendant  "was  licensed  to  sell 
by  retail,  at  his  brewery,  beer  for  consumption  on  the  prem- 
ises, employed  a  drayman  to  deliver  beer  to  customers  only 
who  had  previously  given  orders  for  it,  and  he  had  been 
expressly  ordered  not  to  sell  or  deliver  beer  to  other  persons, 
and  to  bring  back  to  the  brewery  any  beer  which  he  was 
unable  to  deliver.  The  drayman  sold  and  delivered  some 
bottled  beer  from  his  van  to  persons  in  a  street  who  had  not 
previously  ordered  it.  It  was  held  that  the  respondent  [de- 
fendant] was  not  liable  to  conviction. ' '  ^^  But  where  the 
master  knew  his  servant  had  made  several  such  sales  he  was 
held  liable.^"  Sales  by  barmaids  are  generally  held  not  to 
bind  the  keeper  of  the  house." 

22  Commissioners      v.     Cartman  23  Eegina  v.  Gilroys,  4  Sc.  Sess. 

[1896],  1  Q.  B.  655;  60  J.  P.  357;  Cas.    3rd    series,    656;     Boyle    v. 

65  L.  J.  M.  C.  113;  74  L.  T.  726;  Smith,    [1906],   1   K.   B.   432;    70 

44  W.  E.   637;    12   T.   L.   R.   3.34;  J.  P.  115;   75  L.  J.  K.  B.  282;   94 

Coppen  V.  Moore   (No.  2)    [1898],  L.  T.  30;  54  W.  R.  519;  22  T.  L. 

2  Q.  B.  306 ;  62  J.  P.  453 ;  67  I>.  J.  R.  200 ;   Mullins  v.  Collins,  43  L. 

Q.  B.  689;  78  L.  T.  520;  46  W.  R.  J.  M.  C.  67;   L.  R.  9  Q.  B.  292; 

620;   14  T.  L.  E.  414;  Newman  v.  29  L.  T.  838;   22  W.  E.  297. 

Jones,  17  Q.  B.  Div.  132 ;  50  J.  P.  ,  -*  Patterson's      Licensing     Acts 

373;  55  L.  J.  M.  C.  113;  55  L.  T.  (19th  Ed.),  p.  366. 

327;  Greig  V.  Macleod   [1908],  Sc.  25  Patterson's      Licensing     Acts 

C.  J.   14.     See  Emery  v.  NoUoth  (19th   Ed.),   p.   342,   citing  Boyle 

[1903],  2  K.  B.  264;   72  L.  J.  K.  v.  Smith,  supra. 

B.  620;   89   L.  T.   100;   52  W.  E.  20  Hogg  v.  Davidson,  3  F.  (Just. 

107;   67  J.  P.  354;   20  Cox  C.  C.  Cas.)   49. 

507;  Conlon  v.  Muldowney  [1904],  27McKenna  v.  Harding,  69  J.  T. 

2  Irish  Eep  498;  Groom  v.  Grimes,  354;  Allchorn  v.  Hopkins,  69  J.  P. 

89   L.   T.   129;    67   J.   P.   345;    20  355. 
Cox  C.  C.  515. 
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Sec.  805.    Evidence  must  show  authority  to  bind  master — 
Sales  by  bartender. 

The  cases  turn  largely  upon  questions  of  evidence:  what 
is  and  what  is  not  sufficient  to  bind  the  master,  for  all  the 
cases  agree  that  the  evidence,  to  convict  the  master,  must 
show  that  the  criminal  act  of  the  servant  was  authorized — and 
an  assent  thereto  is* the  same — by  the  master.  "We  must  not 
hold  men  responsible  for  crimes  committed  by  others  without 
some  proof  that  they  either  procured,  counseled  or  advised 
their  perpetration.  We  know  full  well-  that  in  this  class  of 
cases  the  gfiilty  may  sometimes  escape  for  a  failure  of  this 
proof,  and  that  it  may  sometimes  be  impossible  to  produce  it 
in  eases  where  it  exists.  But  these  considerations  are  also 
applicable  to  every  other  class  of  crimes."^'  "The  section 
on  which  the  indictment  is  founded  makes  it  penal  if  the 
defendant,  by  himself  or  his  agent,  sold  to  the  minor.  But 
can  we  assume  that  the  defendant,  when  he  left  his  bartender 
in  charge  of  the  bar,  made  him  his  agent  to  sell  to  a  minor,  an 
act  which  would  be  in  violation  of  the  law?  There  is  no 
evidence  that  he  authorized  any  such  sale.  If  that  fact  can 
be  found  it  must  result  as  an  inference  from  the  fact  that  the 
bartender  was  left  in  charge  of  the  bar.  We  think  that  no 
such  inference,  from  that  fact  alone,  can  arise.  If  it  had  been 
shown  that  the  defendant  had  authorized  and  instructed  his 
barkeeper  to  sell  to  the  infant  in  question,  or  to  infants 
generally,  or  if  he  had  been  present  authorizing  or  assenting 
to  the  sale  to  the  minor,  the  case  would  be  different.  As  the 
evidence  does  not  show  that  the  bartender  was  the  agent  of 
the  defendant  to  make  the  sale  in  question,  we  thinlj  that,  on 
this  point  in  the  case,  it  was  not  sufficient  to  justify  the  finding 

28  Lauer  v.  State,  24  Ind.   131 ;  premises,  he  shall  be  liable   to   a 

State   V.  Hayes,  67  Iowa,  27;   24  fine,  a  saloon  keeper  is  not  liable 

N.  W.  575.  to  the  fine  when  his  barkeeper  per- 

Under  a  statute  providing  that  mitted     it    without    his    master's 

"if  any  person  having  a  license  to  knowledge,    and    contrary    to    his 

keep  a  dramshop  shall  knowingly  orders.     Wilson  v.  State,  6*  Ark 

permit  any  person  to  play  at  any  586;  43  S.  W.  972. 
game   of   cards"    on    the    licensed 
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of  the  court. ' '  ^^  This  and  many  other  eases  hold  that  mere 
proqf  that  the  barkeeper  of  the  defendant  sold  liquor  to  a 
person  to  whom  a  statute  forbade  the  sale  was  not  sufilcient 
proof  of  a  sale  by  authority  of  the  defendant.'"  But  proof 
of  a  sale  by  an  agent  of  the  defendant,  or  of  one  in  charge  of 
the  place,  is  sufficient  evidence  to  submit  the  case  to  the  jury.'^ 
However,  the  evidence  must  connect  the  defendant  with  the 
sale  or  he  cannot  be  convicted.^^ 


Sec.  806.     Statute  maJdng  master  liable  for  illegal  sale  by 
his  servant. 

Statutes  are  in  force  in  many  States  which  make  the  master 
liable  for  illegal  sales  made  by  his  servant,  regardless  of  the 
fact  that  the  sales  were  unauthorized,^'  and  often  regardless 


29  Hanson  v.  State,  43  Ind.  550; 
O'Leary  v.  State,  44  Ind.  91. 

so  Anderson  v.  State,  39  Ind. 
553 ;  Wetzler  v.  State,  18  Ind.  35 ; 
Wreidt  v.  State,  48  Ind.  579;  Lath- 
rope  V.  State,  51  lad.  192;  Thomp- 
son V.  State,  45  Ind.  495;  Zeller 
V.  State,  46  Ind.  304;  Freedman 
V.  State,  37  Tex.  Cr.  App.  115; 
38  S.  W.  993. 

31  Locke  V.  Commonwealth,  113 
Ky.  864;  69  S.  W.  763;  24  Ky.  L. 
Kep.  654;  Commonwealth  v.  La- 
fayette, 148  Mass.  130;  19  S.  E. 
26. 

32  Sweeney  v.  State,  49  Tex.  Cr. 
App.  226;  91  S.  W.  575;  Freedman 
V.  State,  37  Tex.  Cr.  App.  115;  38 
S.  W.  993. 

Where  the  owner  of  the  saloon 
had  not  delegated  to  his  barman 
charge  or  control  of  the  house  or 
business  in  ft,  and  the  barman, ' 
without  his  knowledge,  sold  liquors 
to  a  minor,  the  owner  was  held 
not  guilty.  Emery  v.  Nolloth,  72 
L.  J.  K.  B.  620  [1903],  2  K.  B. 
264;  89  L.  T.  100;  52  W.  K.  107"; 


67  J.  P.  354;  20  Cox  C.  C.  507; 
ponlon  V.  Muldowney  [1904],  2 
Irish  "Rep.  498 ;  Groom  v.  Grimes, 
89  L.  T.  129;  67  J.  P.  345;  20  Cox 
C.  C.  515. 

Instructions  to  clerk  about  sales 
are  admissible  evidence  to  show 
authority.  State  v.  Lewis,  86 
Minn.  174;   90  N.  W.  318. 

33Loeb  v.  State,  75  Ga.  258; 
State  V.  Stockman,  9  Kan.  App. 
888;  58  Pac.  1006;  People  v. 
Hughes,  86  Mich.  180;  48  N.  W. 
945 ;  Snider  v.  State,  «1  Ga.  753 ;  7 
S.  E.  631;  12  Am.  St.  350;  Mc- 
Cutcheon  v.  People,  69  111.  601; 
Cloud  V.  State,  36  Ark.  151;  State 
V.  Stewart,  31  Me.  515;  Mogler  v. 
State,  47  Ark.  109 ;  14  S.  W.  473 ; 
Rex  V.  Parsons,  20  Juta,  140; 
Boatright  v.  State,  77  Ga.  717; 
State  V.  Constantine,  43  Wash. 
102;  86  Pae.  384;  State  v.  Mc- 
Guiness,  38  Mo.  App.  15;  Queen 
V.  Derringer,  9  East.  Dist.  Ct.  Rep. 
168;  State  v.  Webber,  111  Mo. 
204;  20  S.  W.  33;  Rex  v.  Wynne, 
21   Juta,   679;    State   v.    Kittelle, 
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of  what  his  instructions  to  him  may  have  been.^*  Thus, 
where  a  statute  imposes  a  penalty  upon  one  who  shall  sell  by 
himself  or  another,  it  is  construed  that  it  was  the  intention 
of  the  Legislature  that  if  a  principal  made  a  sale  by  his 
agent  he  should  be  liable,  and  this  intention  was  derivable 
from  the  fact  that  the  phrase  "by  another"  had  been  used.^' 
And  a  like  decision  was  made  under  a  statute  making  it  an 
offense  in  "any  person  who  may  own  or  have  any  interest 
in  liquor  sold  contrary  to"  its  provisions.^"  Where  a  statute 
provided  that  "no  person  or  persons,  by  himself  or  another, 
shall  sell,  or  cause  to  be  sold,  or  furnished,  or  permit  any 
other  person  or  persons  in  his  employ"  to  sell  liquors  to 
minors,  it  was  held  that  a  sale  in  violation  of  the  principal's 
instructions  laid  him  liable  to  its  penalty.^' 


110  N.  C.  560;  15  S.  E.  103;  28 
Am.  St.  Rep.  698;  15  L.  R.  A. 
694;  State  V.  McConnell,  90>  Iowa,' 
197;  57  N.  W.  707;  Mulllnix  v. 
People,  76  111.  211;  State  v.  Gil- 
more,  80  Vt.  514;  68  Atl.  658; 
Rex  V.  Weddell,  22  Juta,  261. 

34Noeeker  v.  People,  91  111.  494; 
George  v.  Gobey,   128  Mass.  289; 

35  Am.  Rep.  376;  Edwards  v. 
Brown,  67  Mo.  377;  State  v.  Kit- 
telle,  supra;  Paducah  v.  Jones,  126 
Ky.  829;  104  S.  W.  971;  31  Ky. 
L.  Rep.  1203;  State  v.  Webber, 
supra;  Carroll  v.  State,  63  Md. 
551;  3  Atl.  29;  State  v.  Gilmore, 
80  Vt.  514;  68  Atl.  658;  Riley  v. 
State,  43  Miss.  397;  Gathings  v. 
State,  44  Miss.  343;  State  v.  Dur- 
kem,  23  Mo.  App.  387;  Greene  Co. 
V.  Wilhite,  29  Mo.  App.  459;  Dra- 
per V.  Fitzgerald,  30  Mo.  App.  518. 

35  State  V.   Denoon,   31   W.   Va. 
122;  5  S.  E.  315;  Cloud  v.  State, 

36  Ark.  151;  People  v.  Ix)ngwell, 
120  Mich.  311;  79  N.  W.  484;  Ha- 
mer  V.  Eldridge,  171  Mass.  250; 
50  N.  E.  611. 


30  Fahey  v.  State,  62  Miss.  402 ; 
Mogler  V.  State,  47  Ark.  109;  14 
S.  W.  473;  Teasdale  v.  State 
(Miss.),  3  So.  245. 

37  Snider  v.  State,  81  Ga.  753; 
7  S.  E.  631;  Lqeb  v.  State,  75  Ga. 
258. 

Where  a  statute  made  the  per- 
son liable  for  a  sale  who  was  in 
possession  of  the  house,  a  sale  by 
his  clerk,  even  in  violation  of  or- 
ders, made  the  person  in  posses- 
sion liable.  Locke  v.  Common- 
wealth '(Ky.),  69  S.  W.  763;  24 
Ky.  L.  Rep.  654.  If  the  statute 
makes  the  person  in  possession  of 
the  premises  liable  for  the  sale 
of  his  clerk,  unless  unauthorized, 
the  oath  of  such  person  that  ho 
did  not  authorize  the  sale  may  be 
disregarded.  King  v.  Conrad.  5 
Can.  Cr.  Cas.  414. 

Upon  the  trial  under  an  indict- 
ment for  selling  liquor,  the  only 
witness  for  the  commonwealth  tes- 
tified that  he  bought  a  pint  of 
whisky  at  defendant's  storehouse 
from   defendant's   clerk;    that   he 
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Sec.  807.    Sale  by*  bartender  to  minors,  intoxicated  person 
or  habitual  drunkard. 

"While  a  master  or  saloon  keeper  is  liable  for  sales  by.  his 
barkeeper  to  minors,  intoxicated  persons  or  habitual  drunkards 
the  same  as  if  he  himself  had  made  them,'"'  yet  he  is  not 
liable  if  he  did  not  authorize  or  assent  to  them;  and  mere 
proof  that  his  bartender  made  them,  in  his  absence,  is  not 
sufiflcient  proof,  according  to  one  line  of  cases,  that  the  act  was 
authorized  or  assented  to  by  the  master  or  saloon  keeper.^' 
Evidence,  however,  of  sales  to  infants  on  other  occasions  by 
the  barkeeper,  with  the  defendant's  knowledge,  and  that  the 
latter  made  no  objection,  or  still  continued  the  barkeeper  in 


had  never  bought  any  whisky  or 
other  liquor  from  defendant,  and 
never,  except  on  this  occasion,  had 
bought  any  at  his  house,  and  that 
he  did  not  know  whether  defend- 
ant kept  whisky  for  sale  at  his 
house  or  not.  It  was  held  that, 
as  it  did  not  appear  that  the 
whisky  sold  was  defendant's 
whisky,  or  that  defendant  kept 
whisky  for  sale,  the  court  should 
have  given  a  peremptory  instruc- 
tion to  find  for  defendant.  Good 
v.  Commonwealth,  12  Ky.  Law 
Eep.    ( abstract )   468. 

38  Commonwealth  v.  Joslin,  158 
Mass.  482;  33  N.  E.  653;  21  L. 
E.  A.  449;  Ex  parte  Baird,  34  N. 
B.  213;  Crampton  v.  Starr,  24 
Vict.  L.  E.  537;  5  Austr.  L.  E.  2; 
Esc  parte  McKeen,  32  N.  B.  84. 

If  the  evidence  show  that  the 
sales  were  made  by  one  for  whose 
act  the  defendant  is  liable,  it  is 
not  necessary  to  define  tp  the  jury 
the  terms  of  ''agency''  and  "em- 
ploye." Geo.  Scalpi  &  Co.  v.  State 
(Tex.  Civ.  App.),  73  S.  W.  441; 
74  S.  W.  754. 

What  is  a  sale  by  agent.     Ex 


parte  Bamke,  1  S.  C.  N.  S.  W.  177. 
A  corporation  selling  liquor  ille- 
gally through  its  agent  may  be 
convicted.  Southern  Express  Co. 
V.  State,  1  Ga.  App.  700;  58  S.  E. 
67. 

aoLauer  v.  State,  24  Ind.  131; 
O'Leary  v.  State,  44  Ind.  91;  Han- 
son V.  State,  43  Ind.  550;  Wreidt 
V.  State,  48  Ind.  579;  Lathrope  v. 
State,  51  Ind.  192;  Thompson  v. 
State,  45  Ind.  495 ;  Zeller  v.  State, 
46  Ind.  304;  Commonwealth  v. 
Putnam,  4  Gray,  16;  Johnson  v. 
State,  83  Ga.  553;  10  S.  E.  207; 
State  V.  Hayes,  67  Iowa,  27;  24 
N.  W.  574;  People  v.  Hughes,  86 
Mich.  180;  48  N.  W.  945;  People 
V.  Parks,  49  Mich.  333;  13  N.  W. 
618;  State  v.  Shortell,  93  Mo.  123; 
5  S.  W.  691;  State  v.  Eeily,  75 
Mo.  521;  State  v.  McGrath,  73 
Mo.  181;  Gaiocchio  v.  State,  9 
Tex.  App.  387 ;  State  v.  Carron,  73 
N.  H.  434;  62  Atl.  1044;  Daniel 
v.  State,  149  Ala.  44;  43  So.  22; 
Mahoney  v.  LePage,  21  Austr.  L. 
T.  200;  6  Austr.  L.  E.  23;  People 
V.  Metzger,  95  Mich.  121;  54  N. 
W.  639. 
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his  employment,  is  admissible,  and  from  this  the  jury  may 
draw  the  inference  that  the  sale  was  authorized  or  assented  to 
by  .the  principal.*"  If  a  saloon  keeper  instruct  his  bai^keeper 
not  to  sell  to  minors,  but  leaves  it  to  him  to  determine  whether 
or  not  the  purchaser  is  a  minor,  he  is  not  liable  if  his  bar- 
keeper make  an  honest  mistake  as  to  the  age  of  the  purchaser.*^ 

Sec.  808.    Sale  out  of  hours  or  at  prohibited  times. 

A  sale  by  a  barkeeper  out  of  hours  or  at  prohibited  times 
will  not  render  his  principal  liable  unless  he  was  authorized 
to  make  the  sale  at  that  time,  or  it  was  made  with  his  prin- 
cipal's assent,  and  the  mere  proof  of  the  sale  will  not  justify 


*oLauer  v.  State,  24  Ind.  131. 
But  it  was  held  error  to  instruct 
the  jury,  on  a  charge  of  an  illegal 
sale  to  a  slave  by  a  clerk,  "that  if 
the  defendant  had  previously  sanc- 
tioned the  acts  of  his  clerk  in  sell- 
ing liquor  to  salves  under  similar 
orders,  and  if  they  believed  that 
the  defendant,  if  he  had  been  pres- 
ent. Would  have  done  as  his  clerk 
•did,  they  were  authorized  to  find 
him  guilty."  Patterson  v.  State, 
21  Ala.  571. 

*i  Commonwealth  v.  Stevens,  153 
Mass.  421;  26  N.  E.  992;  25  Am. 
St.  647;  11  L.  R.  A.  357;  Com- 
monwealth V.  Joslin,  158  Mass. 
482;  33  N.  E.  653;  21  L.  R.  A. 
449. 

It  may  be  remarked,  however, 
that  under  the  facts  in  the  Mas- 
sachusetts case,  if  the  sale  had 
been  by  the  saloon  keeper,  he  hav- 
ing no  more  knowledge  than  his 
barkeeper  concerning  the  age  of 
the  purchaser,  he  could  not  have 
been  convicted  under  the  rule  in 
that  State  concerning  sales  to 
minors  appearing  and  Supposed  to 
be  of  full  age. 


Where  a  barmaid  sold  liquors 
after  hours,  on  evidence  of  permis- 
sion from  him,  the  master  was 
held  liable.  Crampton  v.  Starr,  24 
Vict.  L.  R.  537;  5  Austr.  L.  R.  2. 
But  where  a  servant  of  the  licensee 
knocked  at  the  door  of  her  mas- 
ter's hotel  on  Sunday,  whereupon 
something  was  handed  out  to  her, 
which  she  took  to  a  neighboring 
house,  and  shortly  afterwards  she 
returned  to  the  hotel,  and,  after 
remaining  inside  a  few  minutes, 
came  out  again  with  something  un- 
del-  her  cloak,  with  which  she  went 
in  the  direction  of  the  same  house, 
and,  as  she  was  entering  the  door, 
the  police  stopped  her  and  took  a, 
bottle  of  beer  from  under  lier  cloak, 
it  was  held  that  there  was  no  evi- 
dence of  a  sale  of  beer  by  the 
licensee  through  his  servant.  Ex 
parte  McCarthy,  24  N.  S.  W.  137. 

The  mere  act  of  a  servant  com- 
plying with  a  request  of  a  stranger 
to  go  out  and  purchase  liquor  for 
him  with  money  then  handed  to 
him  is  not  a  sale  by  his  master. 
King  V.  Rogers,  11  Can.  Cr.  Cas. 
257. 
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a  conviction."'^  BUt  if  it  be  shown  that  the  master's  barkeeper 
was  behind  the  bar  when  the  sale  was  made,  even  if  made  by 
the  porter,  that  is  sufficient  evidence  to  sustain  a  conviction 
of  the  master,  it  being  taken  that  the  circumstances  were 
sufficient  to  show  that  the  master  authorized  the  sale.*^ 

Sec.  809.     Evidence  sufficient  to  show  illegal  sale  was  au- 
thorized. 

The  evidence,  to  convict  the  principal,  must  be  such  as  to 
raise  a  prima  facie  case  that  the  act  of  the  servant  in  making 
the  sale  was  the  authorized  act  of  the  principal.  This  is 
.usually  done  by  showing  that  the  sale  took  place  in  the 
principal's  place  of  business  by  one  who  was  his  agent  or 
barkeeper  or  clerk.  This  raises  a  presumption  that  the  sale 
was  authorized.^*  In  such  an  instance  it  is  not  error  to  charge 
the  jury  that  "nothing  to  the  contrary  appearing,  evidence  of 
a  sale  by  a  servant  in  his  master's  shop  of  his  master's  goods 
there  kept  for  sale  would,  if  believed,  warrant  the  jury  in 
finding  the  sale  was  authorized  by  the  master,  and  this  would 
be  so  although  the  defendant  was  not  on  the  premises  at  the' 
time  the  sale  was  made. "  *^  Of  course,  proof  of  sales,  under 
the  circumstances  stated,   does  not  preclude  the  defendant 

*2  Commonwealth  v.  Wachendorf,  **  State   v.   Wcntworth,    65   Me. 

141  Mass.  270;   4  N.  E.  817;   Ex  234;   20  Am.  Rep.  688;   Common- 

parte  Broadhead,  23  N.  S.  W.  46.  wealth  v.   Hurley,   160  Mass.   10; 

43  Collins  v.  State,  34  Tex.  Cr.  35   N.  E.   89;    Fullwood  v.  State, 

App.  95;   29  S.  W.  274.     But  see  67  Miss.  554;   7  So.  432;   State  v. 

another  case  of  a  porter  making  Eeiley,  75  Mo.  521 ;  State  v.  Dur- 

a  sale.     Minden  v.  Silversteln,  36  liam,  23  Mo.  387;   State  v.  Quinn, 

La.  Ann;  912.     In  Missouri  a.  sale  40  Mo.  App.  627;  Martin  v.  State, 

on  Sunday  by  a  barkeeper  is  pre-  30  Neb.  507;  46  N.  W.  621;  Com- 

sumptive    evidence    that    the    sale  monwealth  v.  Nichols,  10  Met.  259 ; 

was     authorized    by    his    master.  43  Am.  Dec.  432;    Commonwealth 

State  V.  Terry,  104  Mo.  App.  400;  v.  Perry,  148  Mass.  160;   19  N.  E. 

79  S   W.  477.  212;    Molihan    v.    State,    30    Ind, 

It    is   a    question   for    the   jury  266. 
whether    instructions    to    a    bar-  *^  Commonwealth   v.  Houle,   147 

keeper  not  to  sell  on  Sunday  were  Mass.  380;  17  N.  E.  ,896. 
given    in    good    faith.   .  Moore    v.  ,    ..  .. 

State,  64  Neb.  557;  90  N.  W.  553. 
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from  showing  that  the  sale  was  not  authorized,  by  proving 
that  it  was  made  without  his  knowledge,  or  without  his 
express  or  implied  assent,  or  against  his  express  orders.*"  To 
rebut  this  evidence  it  is  proper  for  the  prosecution  to  show 
that  he  was  present  when  the  sale  was  made.  That  fact  is 
simply  one  for  the  jury  to  consider  and  is' not  conclusive  that 
the  defendant  authqfized  the  sale."  The  defendant  may  show 
that  the  sale  took  place  in  direct  violation  of  his  particular 
instructions  given  to  his  barkeeper,*"  but  it  will  avail  him 
nothing  if  he  was  present  and  knew  or  consented  to  the  sale.*'  • 
Of  course,  it  must  be  shown  that  the  person  making  the  sale 
sustained  the  relation  of  agent  or  servant  to  the  defendant, 
for  if  he  did  not  there  can  be  no  conviction,  and  mere  proof 
that  some  one  behind  the  defendant's  bar  sold  the  liquors  has 
been  held  not  sufficient  to  show  that  the  salesman  was  the 
agent  of  the  defendant.'"  "Whether,  or  not  the  facts  proven 
show  knowledge  of  the  sale  or  consent  thereto  by  the  defendant 
is  a  question  for  the  jury.°^ 

Sec.  810.    Keeping  saloon  open. 

A  saloon  keeper,  where  a  statute  requires  it,  is  bound  to 
close  his  saloon  and  see  that  it  is. kept  closed  during  closing 
hours.    If,  therefore,  his  barkeeper,  opens  it  or  keeps  it  open 

*«  Klug  V.  State,  77  Ga.  734.  of  a  saloon,  or  in  his  saloon.  Stat« 

*7  People   V.   Bauman,   52   Mich.  v.  Williams,  3  Hill  L.   (S.  C.)   01. 

584;  18  N.  W.  369 ;  Commonwealth  <8  Commonwealth  v.  Rooks,   150 

V.  Rooks,  150  Mass.  59;  22  N.  E.  Mass.  59;  22  N.  E.  436;  Common-/ 

436.    In  this  last  case  it  was  held  wealth  v.  Stevens,  153  Mass.  421 ; 

that  it  was  not  necessary  to  prove  26  N.  E.  992. 

the  principal's  consent  to  a  general  *9  State    v.    Mueller,    38    Minn. 

violation  of  the   law   in  order   to  497;  38  N.  W.  691. 

establish  his  consent  in  the  particu-  'o  Anderson    v.    State,    39    Ind. 

lar  instance.  553;  Wreidt  v.  State,  48  Ind.  579; 

It  has  been  held  that  proof  of  a  Commonwealth  v.  Hagan,  152  Mass. 

single  sale  is  not  sufficient.    State  565;    26N.  E.  95  ( a  sale  by  a  scrub- 

V.  Mahoney,  23  Minn.  181;  but  It  bing  woman  in  the  saloon). 

certainly  would  if  shown  to  have  ii  Neideiser    v.    State,    6    Baxt. 

taken  place  on  the  accused's  prem-  699;  Hugill  v.  Merifield,  12  C.  P. 

ises,  where  was  all  the  outfitting       (Can.)    262;    Austin   v.   Davis,   7 

Ont.  App.  478. 
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during  such  hours,  his  employer  will  be  liable  under  the 
statute.'^  And  this  is  true  even  though  he  keeps  the  saloon 
open  in  violation  of  express  orders  to  close  it."*  On  a  charge 
that  the  owner  kept  the  saloon  open,  proof  that  he  did  it  by 
agent  may  be  given."*  But  it  has  been  held  that  if  the  bar- 
tender kept  the  saloon  open  in  violation  of  his  principal's 
orders  then  the  principal  is  not  liable."" 

Sec.  811.    Neglect  of  servant  to  keep  records. 

In  Massachusetts  a  statute  requires  all  express  companies 
or  carriers  receiving  beer  for  delivery  in  "dry"  towns  to  keep 
a  record  of  it,  to  be  inserted  in  a  book  for  that  purpose,  show- 
ing the  date  of  its  reception  and  a  correct  copy  of  the  directions 
on  the  vessel,  cask  or  bottles.  In  a  prosecution  against  a 
person  for  a  failure  to  keep  such  a  record  it  was  held  not 
sufficient  to  sustain  a  conviction  to  merely  show  acts  done  by 
his  servant  in  the  course  of  his  employment  which  were  a 
violation  of  the  statute ;  but  it  must  be  shown  that  the  master 
participated  in  the  servant's  act  or  countenanced  it  or  other- 
wise approved  of  it."° 

Sec.  812.    Permitting  persons  on  premises. 

Where  a  statute  made  it  unlawful  for  the  proprietor  of  a 
saloon  to  permit  any  person  or  persons  other  than  the 
members  of  his  family  to  go  into  the  room  and  place  where 
intoxicating  liquors  were  sold  upon  such  days  and  hours  when 
the  sale  of  such  liquors  was  prohibited  by  law,  it  was  held  that 
evidence  to  the  effect  that  the  bartender,  who  was  in  charge 

52  People  V.  Lundell,  136  Mich.  (evidence  of  keeping  open  on  other 
303;  99  N.  W.  12;  11  Detroit  Leg.      days  admitted). 

N.  1.  5*  People  V.  Possing,  137  Mich. 

53  Lehman  v.  District  of  Colum-  303;  100  N.  W.  396;  11  Detroit 
bia,  19  App.  D.  C.  217;  Garland  v.      Leg.  N.  249. 

Derir,   20  W.   N.    (N.    S.   W.)    1.  bs  Jones  v.  Padueah    (Ky.),  115 

Contra,  Blaylock  v.  State,  108  Tenn.      S.  W.  801. 

185;   65  S.  W.  398;   State  v.  So-  5«  Commonwealth   v.    Riley,    196 

dini,  84  Minn.  444;  87  N.  W.  1130      Mass.  60;  81  N.  B.  881;   10  L.  R. 

A.  (N.  S.)  1122. 
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of  the  saloon  during  the  absence  of  the  proprietor  from  the 
eity,  entered  the  saloon  at  a  prohibited  time,  and  against  his 
positive  instructions  not  to  enter  it  on  days  and  hours  pro- 
hibited by  law,  was  not  sufficient  to  justify  a  conviction  of 
the  proprietor  for  such  act  of  his  bartender."' 


Sec.  813.    Sales  b;^  partner. 

If  a  firm  of  partners  be  licensed  to  sell  liquors,  a  sale  by 
any  member  of  the  firm  or  by  any  one  of  the  partners^  pur- 
suant to  the  license,  is  valid."'  But  a  license  for  one  firm  or 
partnership  does  not  empower  another  firm  of  which  a  member 
of  the  licensed  firm  is  a  partner  to  sell  without  a  license,"® 
and  a  license  to  one  member  of  a  partnership  will  not  authorize 
his  co-partner  to  sell  liquor.""'  If  one  partner  buy  out  the 
other  he  may  continue  the  sales  at  the  licensed  place."^  If 
one'  of  the  partners  make  an  illegal  sale  in  the  course  of  the 


57  Wilson  V.  State,  19  Ind.  App. 
389;  46  N.  E.  1050.  The  ease 
was  made  to  turn  upon  the  word 
"permit"  used  in  the  statute.  "If 
the  mere  fact  that  a  person  other 
than  the  proprietor  or  some  mem- 
ber of  his  family  is  seen  to  enter 
or  be  within  a  place  where  intoxi- 
cants are  sold  under  this  act  made 
the  person  so  entering  or  being 
therein  guilty  of  a  crime  for  such 
entry  and  presence  therein,  tlien 
the  abuses  complained  of  by  ap- 
pellee's counsel  could  not  exist. 
We  are  not  inclined  to  hold  ap- 
pellant responsible  for  alleged  de- 
fects in  the  law.  If  we  permit 
this  judgment  to  stand,  we  cannot 
see  how  honest-meaning  dealers 
can  be  protected,  nor  do  we  wish  to 
place  generally  in  the  criminal  law 
of  the  State  such  a  principal  as 
that  a  man  may  be  held  guilty  of 
a  cr.ime  caused  by  the  act  of  an- 
other when  that  act  was  done  in 
his  absence,  and  against  his  express 


command.  Nowhere  have  we  been 
able  to  find  where  the  courts  com- 
pelled a  man  involuntarily  and 
against  his  will  to  be  guilty  of  a 
crime,  against  the  commission  of 
which  he  protested,  was  not  pres- 
ent when  it  was  committed,  and 
the  evidence  showed  he  tried  to 
prevent  it."  See  Gregory  '  v. 
United  States,  17  Blatchf.  325. 

68  Shaw  V.  State,  56  Ind.  188; 
Keiser  v.  State,  58  Ind.  379. 

59  Wharton  v.  King,  69  Ala. 
365;  Scott  v.  State,  46  Tex.  Cr. 
App.  176;  82  S.  W.  656. 

60  Shaw  V.  State,  56  Ind.  188. 
(He  cannot  claim  protection  as 
agent  of  the  licensed  member.) 
State  V.  McConnell,  90  Iowa,  197; 
57  N.  W.  707. 

61  Commonwealth  v.  James,  98 
Ky.  30;  32  S^  W.  219;  State  v. 
Gerhard,  48  N.  C.  178 :  In  re  Korn- 
man,  13  Pa.  Co.  Ct.  Eep.  147;  23 
Pittsb.  L.  J.  (N.  S.)  476. 
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partnership  business — as  a  sale  to  a  minor — the  other  partner 
may  be  convicted  of  having  made  an  illegal  sale,  although  he 
■*as  not  present  when  it  was  made  and  had  no  knowledge  that 
it  was  made  and  in  no  way  assented  thereto."^  This  is 
especially  true  if  the  convicted  partner  is  present  and  consents 
to  the  sale,"*  or  the  sale  is  made  through  their  authorized 
a^ent  or  clerk."*  They  may  be  indicted  jointly  for  the  illegal 
sale.*"*  If  one  member  of  the  firm  violate  the  statute  forbidding 
the  keeping  of  the  saloon  open  on  Sundays  he  may  be  indicted 
as  an  individual  and  be  convicted.""  If  only  one  member  of 
a  firm  hold  a  license  he  cannot  sell  the  partnerahip  liquors,"' 
and  if  he  do  the  firm  cannot  recover  the  price  of  the  liquor 
sold.** 


62  Robinson  v.  State,  38  Ark'. 
641;  Walter  v.  State,  38  Ark.  656; 
Whitton  V.  State,  37  Miss.  379; 
State  V.  Bierman,  1  Strob.  (S.  C.) 
256;  €ommonwealtli  v.  Smith,  127 
Ky.  171;  105  S.  W.  397;  32  Ky. 
L.  Eep.  35.  See  People  v.  Bron- 
ner,  145  Mich.  399;  108  S.  W.  672. 
Contra,  Acree  v.  Commonwealth, 
13  Bush,  353.  Both  may  be  con- 
victed. Ellison  V.  Commonwealth 
(Ky.),  69  S.'w.  765;  24  Ky.  L. 
Rep.  657. 

63  State  V.  Neal,  27  N.  H.  131; 
State  V.  Simmons,  66  N.  C.  622; 
State  V.  Sterns,  28  Kan.  154 ;  State 
V.  Wadaworth,  30  Conn.  55;  Tracy 
V.  Perry,  5  N.  H.  504. 

6*  State  V.  Scroggins,  107  N.  C. 
959;  12  S.  E.  59;  10  L.  R.  A.  542. 

A  joint  illegal  transaction  by 
two,  whether  there  be  a  partner- 
ship or  not,  in  pursuance  of  a  com- 
mon design,  renders  both  parties 
liable.  Phillips  v.  State,  95  Ga. 
478;  20  S.  E.  270. 

«5  State  V.  Simmons,  66  N.  C. 
622;  Mullins  v.v  Bellemore,  7  Low. 
Can.  228;  see  State  v.  Edwards, 
60  Mo.  490. 


There  may  be  a  several  convic- 
tion according  to  the  Canadian 
case. 

60  Morris  v.  State,  48  Tex.  Cr 
App.  562;  89  S.  W.  832. 

67  Plisson  V.  Skinner,  4  Terr.  Ic 
E.   (Can.)    391. 

08  Brown  v.  Moore,  32  S.  C.  R. 
(Can.)  93;  Plisson  v.  Skinner.  4 
Terr.  L.  R.  (Can.)   391. 

T.  &  Co.  carried  on  the  liquor 
business  at  Knysue,  South  Africa, 
and  had  a  branch  business  at  Mill- 
wood, of  which  M.  was  the  man- 
ager. M.  had  a  license  to  sell  liq- 
uor ;  T.  &  Co.  had  not.  All  liquors 
required  by  M.  was  ordered 
through  T.  &  Co.  from  Europe; 
and  it  was  charged  against  the 
Millwood  business  at  cost  price, 
the  business  at  Knysue  making  no 
profit  on  these  orders,  though  those 
running  it  made  themselves  liable 
for  the  price  to  the  sellers  in  Eu- 
rope. T.  was  convicted  of  selling 
without  a  license;  and  it  was  said 
that  the  conviction  was  right;  for 
even  if  T.  &  Co.  were  partners  in 
the  Millwood  business,  they  acted 
merely  as  agents  in  ordering  the 
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Sec.  814.    Sale  by  member  of  defendant's  family. 

Where  the  defendant's  son,  a  boy  of  twelve  years,  sold 
liquor  on  Sunday  on  his  father's  premises,  but  it  was  not 


liquors  from  Europe.  Queen  v. 
Thesen,  6  Juta  68. 

A  statute  provided  that  "not 
more  than  one  Iicens#  under  this 
act  shall  be  assessed  against  or 
collected  from  partners  trading  or 
business  done  under  a  firm  name." 
It  was  held  that  this  did  not  apply 
to  an  individual  engaged  in  selling 
liquors;  but  did  apply  to  a  part- 
nership conducting  a  business  un- 
der one  license.  Mobile  v.  Phill- 
ips,  146  Ala.   158;  40  So.  826. 

If  two  principals  make  a  sale 
they  are  jointly  liable.  Wilson  v. 
State,  53  Tex.  Cr.  App.  556;  110 
S.  W.  904. 

As  a  general  rule  of  law,  a  part- 
ner is  not  liable  criminally  for  the 
criminal  acts  of  his  co-partner,  or 
his  agent  employed  to  do  his  legal 
business,  and  in  Kentucky  it  has 
been  held  that  if  one  partner  sells 
intoxicating  liquors  unlawfully,  in 
the  absence  and  without  the  knowl- 
edge or  consent  of  the  other,  the 
latter  is  not  liable.  Acree  v.  Com- 
monwealth, ]3  Bush    (Ky.),  353. 

In  some  States,  a  new  rule  of 
evidence,  affecting  the  responsibil- 
ity of  parties  so  situated,  has  been 
established  by  statute.  For  in- 
stance, the  statute  in  Mississippi 
prohibits,  among  other  things,  the 
sale  of  any  vinous  or  spirituous 
liquors  by  any  person  having  li- 
cense to  retail  the  same,  to  any 
intoxicated  person,  and  that  "the 
person  so  offending  (and  also  any 
person  who  may  own,  or  have  any 
interest  in,  any  vinous  or  spiritu- 


ous liquors  sold  contrary  to  this 
act),  shall  be  liable  to  indict- 
ment, etc.  Rev.  Code,  199,  art.  9. 
Under  this  statute  it  has  been  held 
that  one  partner  may  be  indicted 
and  convicted  for  a  sale  of  such 
liquor  to  an  intoxicated  person  by 
his  associate,  though  he  was  not 
present  and  did  not  consent  there- 
to. Whitton  V.  State,  37  Miss 
379. 

In  Arkansas  like  decisions  were 
made  under  a  statute  which  made 
it  a  misdemeanor  for  "any  person, 
who  shall  sell,  either  for  himself 
or  another,"  or  he  interested  in  the 
sale  of  any  "intoxicating  Kquors" 
to  any  minor  "without  the  written 
consent  or  order  of  the  parent." 
Robinson  v.  State,  38  Ark.  641; 
Waller  v.  State,  38  Ark.  656. 

In  other  States,  however,  the 
criminal  liability  is  'made  to  hinge 
upon  the  fact  that  the  unlawful 
sale  was  made  for  the  joint  benefit 
of ,  the  parties.  For  instance,  in 
Michigan  it  was  held  that  if  the 
defendant,  a  partner,  participates 
in  the  profits,  the  act  of  one  was 
the  act  of  the  other  and  either 
of  them  might  be  prosecuted  un- 
der the  law.  Smith  v.  Adrian,  1 
Mich.  495. 

And  to  the  same  effect  was  the 
decision  of  the  Supreme  Court  in 
New  Hampshire.  State  v.  Neal, 
27  N.  H.  131. 

In  Georgia  it  has  been  held  that, 
where  one  by  the  use  of  his  capi- 
tal cr  credit,  aids  in  procuring 
and  furnishing  whisky  to  another 
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proven  that  the  boy  was  in  his  father 's  employment,  it  was  held 
that  the  onus  of  proof  that  the  boy  was  not  authorized  to 
sell  lay  upon  the  defendant.  "Had  the  sale  been  made,"  said 
the  court,  "by  a  barman  or  the  publican's  wife  it  would 
undoubtedly  have  been  made  by  an  authorized  person." 
In  this  ease  liquor  could  be  sold  to  lodgers  and  bona  fide 
travelers.*"  Where  the  sale  was  by  the  licensee's  son  who 
lived  with  him,  it  was  held  that  it  was  a  sale  by  a  person 
"suffered  to  be  or  remain"  on  the  premises,  and  the  burden 
was  on  the  defendant  to  show  that  it  was  made  without  his 
authority."  And  where  the  defendant's  sister  lived  with  him 
in  his  house,  not  paying  board,  and  she  there  sold  liquor  con- 
trary to  the  statute,  and  he  swore  she  kept  the  shop  with  his 
permission  in  his  house,  and  that  he  was  not  interested  in  the 
shop  business  and  derived  no  profit  at  all  from  it,  and  she 
gave  no  evidence,  his  conviction  of  an  illegal  sale  was  upheld.^^ 

Sec.  815.    Sales  by  wife  of  husband's  liquors. 

A  husband  who  is  a  saloon  keeper  is  not  liable  for  un- 
authorized sales  by  his  wife  in  his  absence,  but  he  may  be 
if  he  authorized  sales  the  same  as  if  made  by  his  authorized 
agent.^^  Of  course,  sales  made  by  her  by  his  command,  or  with 
his  knowledge  and  consent,  or  even  in  his  presence,  if  not 
contrary  to  his  express  orders,  are  his  sales,  and  he  is  liable 

for  the  purpose  of  being  unlaw-  sold  unlawfully  in  the  presence  of 
fully  sold  by  the  latter,  and  it  is  partners  by  their  clerks  both  part- 
sold,  and  the  former,  by  the  agree-  ners  are  liable  to  be  indicted  for 
ment  for  conducting  the  business,  the  oflFense.  State  v.  Scoggins,  107 
is  to  receive,  and  does  actually  N.  Car.  859;  12  S.  E.  Rep.  59. 
receive,  a  given  per  cent,  on  the  89  Henry  v.  Fulton,  8  N.  Z.  L. 
cost  of  all  the  whisky  so  furnished  R.  551. 

and  sold,  they  are  both  guilty  of  '">  King  v.  Conrad,  35  Nov.  Sco, 

selling      the      liquor      unlawfully  79. 

whether  under  the   terms  of  such  'i  Ex  parte  McCormack,   32   N. 

agreement  a  technical  partnership  W.  272. 

between  them  existed  or  not.    Phil-  '2  State  v.  Baker,  71   Mo.  475; 

ips  V.  State,  95  Ga.  478;  20  S.  E.  Seibert  v.  State,  40  Ala.  60;  Com- 

270.  monwealth   v.    Costello,    1    Wilcox 

And   in   Xorth   Carolina   it   has  (Pa.),    182;    Henry   v.    Fulton,    8 

been   held   that   if   ^uch   liquor   is  N.  Z.  L.  R.  551. 
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therefor/*  Unless  it  be  shown  that  the  wife  is  the  agent  of 
her  husband,  then,  to  bind  him,  the  sale  must  be  shown  to 
have  taken  place  in  his  presence,  so  near  that  she  acts  under 
his  immediate  influence  and  control  ''*  and  thus  becomes  his 
agent/^  A  sale  by  her  in  his  absence  and  not  in  his  line  of 
business,  does  not  necessarily  show  a  sale  by  him,"  but  it  may 
be  shown,  of  course^  that  it  was  made  for  him.  To  prove 
this  it  may  be  shown  that  the  sale  was  at  his  store  and  that 
she  had  frequently  made  sales  there. '^  If'  she  sell  liquor 
under  such  circumstances  as  authorizes  the  inference  that  it 
was  with  his  consent,  he  being,  absent,  he  will  be  liable  the 
same  as  if  the  sale  had  been  made  by  any  of  his  servants  under 
like  circumstances.''' 

Siec.  816.    Husbajid's  liability  for  sale  of  wife's  liquors. 

If  a  wife  keep  liquors  in  her  husband's  house  unlawfully, 
with  his  knowledge,  and  unlawfully  sells  them,  or  if  he  assists 
her  in  keeping  and  selling  them,  he  is  liable  for  her  act,  for 
it  is  presumed  she  acted  under  his  coercion. ''''  This  is  true 
although  she  hold  a  license  to  sell,  for  her  illegal  acts  are 
attributed  to  his  coercion.*"  While  it  has  been  held  that  the 
husband  is  liable  for  his  wife's  illegal  act  known  to  him,  on 

73  Commonwealth    v.    Reynolds,  Contra,  Ex  parte  Ryan,  1  W.  X. 

114  Mass.  306;   Commonwealth  v.  C.   (N.  S.  W.)   122. 

Barry,  115  Mass.  146;  Geurlng  v.  ^s  Commonwealth  v.  Newhard,  3 

State,    1    McGord     (S.    C),    573;  Pa.  Super.  Ct.  215;  Henry  v.  Ful- 

State  V.  Leonard,  72  Vt.   102;   47  ton,  8  N.  Z.  L.  R.  551;   Common- 

Atl.  395.  wealth  v.  Lafayette,  148  Mass.  130; 

7*  Commonwealth     v.     Flaherty,  19  N.  E.  26. 

140  Mass.  454;  5  N.  E.  258;  Com-  7»  Faircloth  v.  State,  73  Ga.  426; 

monwealth  v.  Gormley,  133  Mass.  Commonwealth    v.    Kennedy,    119 

580;   Commonwealth  v.  Lafayette,  Mass.  211;  Commonwealth  v.  Car- 

148  Mass.  130;   19  N.  E.  26.  roll,  124  Mass.  30;  Commonwealth 

75  Commonwealth  v.  Hyland,  155  v.  Pratt,  126  Mass.  462 ;  Common- 
Mass.  7;  28  N.  E.  1055.  wealth   v.    Daley,    148    Mass.    11; 

78  Hettenbach  v.  Isley,  7  Vict.  L.  18  N.  E.  579. 

R.   104;   Allen  v.  Lamb,  57  J.  P.  so  Commonwealth  v.  Barry,  115 

377.  Mass.  146. 

77  Guaereno   v.   State,-   148  Ala. 
637;  42  So.  833. 
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the  theory  that  he  had  the  power  to  prevent  it,  and  it  was 
his  duty  to  do  so,*^  yet  the  more  rational  view  is  that  if  he 
took  reasonable  steps  to  prevent  her  conduct,  by  protesting 
against  it  and  urging  her  to  quit  it,  he  will  not  be  liable,  the 
courts  evidently  being  unwilling  to  impose  upon  him  a  line 
of  conduct  or  action  that  -will  probably  disrupt  his  marital 
relations.  "We  are  aware,"  said  the  Supreme  Court  of  Massa- 
chusetts, "that  in  some  of' the  decisions  expressions  have  been 
used  which  indicate  that  it  is  a  substantive  part  of  the  law 
that,  to  excuse  himself,  the  husband  must  show  that  he  has 
used  all  reasonable  and  practicable  means  to  restrain  his  wife, 
but,  taking  all  the  decisions  together,  we  think  it  appears  that 
his  whole  conduct,  including  what  he  did  and  said,  as  well 
as  what  he  could  reasonably  have  done  and  did  do,  is  admitted 
as  evidence  only  for  the  purpose  of  proving  or  disproving  his 
consent  in  fact  to  the  acts  done  by  his  wife.'"^  And  where 
the  sales  were  by  her  in  her  own  rented  house,  and  she  refused 
to  stop  selling  upon  his  request,  it  was  held  that  he  could  not 
be  convicted  of  her  illegal  sale.*'  It  is  no  defense  for  the 
husband  that  the  wife  owned  the  tavern  in  which  he  sold  the 
liquor,  and  thathe  acted  as  her  agent,  unless  she  had  a  license 
to  sell  liquor  there.'* 

Sec.  817.    Liability  of  wife. 

When  a  wife  sells  out  of  the  presence  of  her  husband,  so 
that  it  cannot  be  said  she  was  under  his  coercion  or  control, 
of  her  own  free  will,  she  commits  an  offense,  is  liable  to  con- 
viction, and  he  does  not  commit  one  and  is  not  liable.'"    And 

81  State  V.  McDaniel,  1  Houst.  If  a  wife  be  indicted  jointly  with 
Crim.    (Del.)    506.  her  husband,  what  the  agent  run- 

82  Commonwealth  v.  Hill,  145  ning  the  business  said  is  not  ad- 
Mass.  305;    14  N.  E.   124.  missible   in   evidence   against  her. 

83  Bailey  v.  Commonwealth  State  v.  Fertig,  98  Iowa,  139 ;  67 
(Ky.)    92   8.  W.  545;    29  Ky.  L,  N.  W.  87. 

Rep.   105.  80  State  v.  Haines,  35  N.  H.  207 ; 

84  Orange  Co.  v.  Dougherty,  55  Pennybaker  v.  State,  2  Blackf. 
Barb.  332.  But  this  case  rests  484;  Commonwealth  v.  Daley,  148 
upon  the  principle  that  an  agent  Mass.  11;  18  N.  E.  579;  Common- 
can  not  claim  immunity  from  lia-  wealth  v.  Burk,  11  Gray,  437; 
bility  where  his  principal  has  no  Commonwealth  v.  Murphy,  2  Gray, 
license.  560. 
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where  the  sale  was  even  made  in  his  presence  by  her,  but  she 
was  the  active  party  and  the  occupant  of  the  house  in  which 
the  sale  took  place,  it  was  held  that  she  was  guilty,  the  pre- 
sumption of  her  coercion  being  overcome  by  these  facts.'" 
Where  the  husband  was  in  jail  and  while  there  she  made  the 
sale,  it  was  held  that  she  could  be  convicted  of  a  sale  without 
a  license."'  And  ijjhere  a  wife  sold  grog  on  her  husband's 
premises  the  court  had  no  difficulty  in  finding  her  guilty.** 
Where  the  wife  was  lessee  of  the  premises  in  which  her 
husband  sold  liquor  in  her  presence  without  a  license,  con- 
trary to  a  statute  making  the  owner  or  lessee  liable  for  liquor 
sold  thereon  without  a  license,  it  was  held  that  she  was  liable 
to  a  fine.**  But  she  is  not  liable  for  illegal  sales  made  by  her 
husband,  though  he  be  the  manager  of  her  store,  when  made 
without  her  knowledge  or  consent.'"  A  conviction  of  the  wife 
of  an  illegal  sale  is  not  a  bar  to  a  conviction  of  her  husband 
for  a  sale  made  by  her  in  his  presence,  unless  the  sales  were 
one  and  the  same.®^  Under  a  charge  of  being  a  common  seller 
she  may  be  convicted,  although  her  husband  provided  the 
liquor  she  unlawfully  sold,  she  at  the  time  not  acting  under 
his  coercion."^  Under  the  modern  woman's  acts  she  is  liable 
for  an  illegal  sale  if  her  liquor  is  sold  by  her  husband 
in  her  presence,  he  acting  as  her  clerk.®°  If  a  husband  make 
an  illegal  sale  of  liquor,  and  she,  in  his  absence,  deliver  the 

80  Begina  v.  McGregor,  20  Ont.  8^  Eegina    v.    Campbell,    2    Pac. 

Eep.  115,  distinguishing  Eegina  v.  Eep.    (Can.)    55.     The   same   was 

Williams,   42  Up.   <J!an.  462.     See  held  where  the  husband  sold  her 

Eegina  v.  McAuley,  14  Ont.  Eep.  liquors  off  the   licensed  premises. 

463.  Seagar  v.  White,  48  J.  P.  436;  51 

8T  Eegina    v.    Williams,    42    Up.  L.  T.  261. 

Can.  462.           ,  so  Thurman   v.   Adams    (Miss.), 

ssEx  parte   Eyan,   1   W.  K.   C.  33  So.  944. 

(N.  S.  W.)  122.    Often  so  decided,  s>i  State  v.  Leonard,  72  Vt.  102; 

said  the  judge.     See  also  State  v.  47  Atl.  395. 

Jordan,  87  Mo.  App.  466;    Smith  92  Commonwealth    v.    Welch,    97 

V.  Commonwealth  (Ky.),  48  S.  W.  Mass.  593. 

1081.     In  all  three  of  these  cases  ss  City  Council  v.  Van  Eoven,  2 

the  wife  was  convicted  of  selling  McCord  (S.  C),  465. 
her  husband's  liquor. 
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liquor,  she  thereby  commits  an  offense  against  the  statute  for- 
bidding the  sale.** 

Sec.  818.    Joint  liability  of  husband  and  wife. 

If  a  wife  and  her  husband  participate  as  principals  in  an 
unlawful  sale  of  liquor,  and  it  be  shown  she  was  not  under 
his  coercion,  they  may  be  jointly  indicted  and  convicted."" 
And  the  same  is  true  if  they  jointly  maintain  a  liquor 
nuisance.'® 

Sec.  819.  Liability  of  ag'ent  for  sales  who  is  unprotected 
by  a  license. 
The  principal's  license  protects  his  servant  making  a  sale 
for  him,  in  an  otherwise  lawful  manner,  from  the  charge  of 
an  illegal  sale,  and  if  indicted  for  having  made  an  unlawful 
sale  he  may  show  (and  he  has  the  burden  to  do  so)  "  that  he 
acted  as  the  agent  of  his  licensed  principal,  as  a  complete 
defense."*  And  a  licensee  selling  liquors  of  another  in  the 
former 's  licensed  premises,  as  his  agent,  is  not  liable  to  a 
prosecution  for  selling  without  a  license.""    But  if  neither  the 

9*  Commonwealth  v.  Whalen,  16  ing  in  sale  to  a.  minor  where  he 

Gray,  25.  made  change  for  the  sale.     John- 

95  Commonwealth    v.    Hamor,    8  son  v.  People,  83  111.  431. 
Gratt.  698.  But  see  Black  v.  State,  112  Ga. 

96  Commonwealth  v.  Tryon,  99  29;  37  S.  E.  108  (defendant  was 
Mass.  442;  State  v.  Fertig,  98  medium  of  passing  money  from 
Iowa,  139;  67  N.  W.  87.  purchaser  to  seller). 

97  Eana  v.  State,  51  Ark.  481;  The  agent  must  ascertain  at  his 
11  S.  W.  692.  peril    that   his    principal    holds    a 

98  State  V.  Hunt,  29  Kan.  762;  license.  Tardiff  v.  State,  23  Tex. 
Johnson  v.  State,  37  Ark.  98;  .169;  Witherspoon  v.  State,  39 
Lane  v.  State,  37  Ark.  272;  State  Tex.  Cr.  App.  65;  44  S.  W.  164, 
V.   Keith,    37    Ark.    96;    State    v.  1096. 

Hammack,  93  Mo.  App.  521   (clerk  A  volunteer  cannot  thus  defend, 

to    a   licensed    pharmacist    selling  Ex  parte  Benoth,   1   S.  C.    (N.   S. 

liquors    on     prescription)  ;     Com-  W. )  22;  see  Ex  parte  Dudley,  1  S. 

monwealth    v.    Johnston,    5    Pa.  C.   (N.  S.  W.)   63. 

Super.   Ct.   585;    28   Pittsb.  L.   J.  99  State   v.   Keith,   37   Ark.   90; 

(TSr.  S.)    141;   44  W.  N.  C.  92.  Johnson  v.  State,  37  Ark.  98. 

A   person  whose   duty   it   is   to  Contra,    Plisson    v.    Skinner.    4 

make  change  for  his  employer  has  Terr.  L.  E.   (Can.)   391. 
been  convicted  as  aiding  and  assist- 
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principal  nor  the  agent  hold  a  license  to  retail  liquors,  then 
all  sales  made  by  him  as  such  agent  are  illegal.  "If  the 
respondent  justify  the  act  of  selling  under  H  as  his  principal, 
he  must  show  an  authority  in  his  principal  to  sell.  The  agent 
Tyho  does  the  act  can  stand  in  no  better  situation  than  his 
principal.  He  justifies  under  him,  and  if  the  principal  had 
no  authority  to  sell,4he  agent  could  have  none." '  This  rule 
extends  to  the  agent  of  a  brewing  company  selling  liquors  at 


1  State  V.  Bugbee,  22  Vt.  32; 
Abel  V.  State,  90  Ala.  631;  8  So. 
760;  Baird  v.  State,  52  Ark.  326; 
12  S.  W.  566;  Menken  v.  Atlanta, 
78  Ga.  668;  2  S.  E.  559;  State  v. 
Fiftan,  10  Iowa,  19;  State  v. 
Stucker,  33  Iowa,  395  (by  stat- 
ute) ;  State  V.  Kreichbaum,  81 
Iowa,  633;  47  N.  W.  872  (by  stat- 
ute) ;    Commonwealth    v.    Hadley, 

II  Met.  66;  Commonwealth  v. 
Sinclair,  138  Mass.  493;  People  v. 
Lester,  80  Mich.  643;  45  N.  W. 
492;  People  v.  Rice,  103  Mich.  350; 
61  N.  W.  540;  People  v.  DeGroot, 

III  Mich.  245;  69N.  W.248;  Hays 
V.  State,  13  Mo.  246;  State  v.  Bry- 
ant, 14  Mo.  340;  State  v.  Morton, 
42  Mo.  App.  64;  State  v.  O'Con- 
nor, 65  Mo.  App.  324;  Wason  v. 
Underbill,  2  N.  H.  505;  State  v. 
McGuire,  64  N.  H.  529;  15  Atl. 
213;  French  v.  People,  3  Parker 
Cr.  Rep.  114;  State  v.  Chastain, 
19  Or.  176;  23  Pac.  963;  State 
V.  Hoxsie,  15  R.  I.  1;  22  Atl. 
1059;  2  Am.  St.  838;  Tardiff  v. 
State,  23  Tex.  169;  La  Norris  v. 
State,  13  Tex.  App.  33;  44  Am. 
Rep.  699;  Davidson  v.  State, 
27  Tex.  App.  262;  11  S.  W.  371; 
Commissioners  v.  Daugherty,  55 
Barb.  332 ;  Rana  v.  State,  51  Ark. 
481;  11  S.  W.  692;  Berning  v. 
State,  51  Ark.  550;  11  S.  W.  882; 
State    V.    Deevers,    38    Ark.    517; 


Cloud  V.  State,  36  Ark.  151;  Peo- 
ple V.  Drennan,  86  Mich.  445;  49 
N.  W.  215;  State  v.  Delemater, 
20  S.  D.  23;  104  N.  W.  537; 
Barnes  v.  State  (Tex.  Cr.  App.), 
88  S.  W.  804;  Webster  v.  State, 
110  Tenn.  491;  82  S.  W.  179; 
Fields  V.  State  (Tex.  Cr.  App.), 
98  S.  W.  867;  Butler  v.  A^gusta, 
100  Ga.  370;  28  S.  E.  164;  Hall 
V.  State,  125  Ga.  31;  53  S.  E.  807; 
Dunning  v.  Owen  [1907],  2  K.  B. 
237;  76  L.  J.  K.  B.  79«;  97  L.  T. 
241;  71  J.  P.  383;  21  Cox  C.  C. 
485;  23  T.  L.  R.  494;  Regina  v. 
Howard,  45  Up.  Can.  346;  Regina 
V.  Breen,  36  Up.  Can.  84;  Regina 
V.  Williams,  42  Up.  Can.  462; 
Lambe  v.  Jobin,  12  L.  N.  (Can.) 
407;  State  v.  Brown,  93  Mo.  App. 
543;  67  S.  W.  711;  State  v.  Bar- 
nett.  111  Mo.  App.  552;  86  S. 
W.  460;  Shuster  v.  State  (N.  J. 
L.),  41  Atl.  70  (a  sale  off  prem- 
ises); State  V.  Russell  (Del.),  69 
Atl.  839;  Barnes  v.  State  (Tex. 
Cr.  App.),  88  S.  W.  804  (employe 
exchanged  his  employer's  brandy 
for  peaches)  ;  Cantwell  v.  State, 
47  Tex.  Cr.  App.  511;  85  S.  W.  19. 
Contra,  United  States  v.  Pax- 
ton,  1  Cranch  C.  C.  44;  Fed.  Cas. 
No.  16013;  United  States  v. 
Shuck,  1  Cranch  56;  Fed.  Cas. 
No.  16285. 
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a  place  not  covered  by  a  license,^  and  to  a  Pullman  car  con- 
ductor.' One  who  is  a  mere  volunteer  in  the  illegal  sale  of 
another 's  liquor,  without  compensation,  cannot  deny  his  agency 
and  escape  punishment.*  So  where  a  statute  made  it  an 
offense  to  sell  liquors  without  first  taking  an  oath  not  to 
adulterate  them,  and  give  a  bond  to  that  effect,  a  sale  by  an 
agent  of  a  person  who  has  not  complied  with  the  statute 
renders  him  liable  to  punishment.*  A  sale  by  an  agent  under 
his  principal's  forfeited  license  is  no  defense."  In  the  prosecu- 
tion of  an  agent  for  having  made  a  sale  without  his  principal 
being  licensed  he  may  be  charged  as  having  made  the  sale 
without  a  license,  and  it  is  not  necessary  to  charge  that  he 
made  it  as  agent  for  an  unlicensed  principal,  at  least  if  a 
statute  provides  that  all  persons  participating  in  an  illegal 


2Peitz  V.  State,  68  Wis.-  538; 
32  X.  W.  763 ;  Mayer  v.  State,  83 
Wis.  339;  53  X.  W.  444. 

3  La  Xorris  v.  State,  13  Tex 
App.  33 ;  44  Am.  Eep.  699. 

Speaking  of  a  sale  by  an  agent 
wliose  principal  was  unlicensed,  the 
Supreme  Court  of  Oregon  said: 
"As  statutes  of  this  character  bind 
the  party  to  know  the  facts  and 
to  keep  them  at  his  peril,  neither 
the  motives  nor  the  intent  of  the 
defendant  can  relieve  him,  when 
the  sale  is  made  without  a  license. 
The  intent  is  immaterial  where  the 
statute  makes  the  act  indictable 
irrespective  of  guilty  knowledge ; 
and  in  such  case  ignorance  of  fact, 
no  matter  how  sincere,  can  be  no 
defense.  It  is  enough  that  under 
the  statute  the  commission  of  the 
act  prohibited  constitutes  the  of- 
fense, irrespective  of  the  motives 
or  knowledge  of  the  defendant, 
and  as  his  principal  had  no  license 
to  sell,  the  defendant  must  stand 
for  him,  so  far  as  appertains  to  his 
prosecution."  State  v.  Chastain, 
19  Or.  176;   23  Pac.  963. 


*Hiers  v.  State,  52  Fla.  25;  41 
So.  881;  Peckover  v.  Defries,  95 
L.  T.  883;  71  J.  P.  38;  23  T.  L. 
E.  20;  21  Cox  C.  C.  323;  Winter 
v.  State,  133  Ala.  176;  31  So.  717. 

5  State  v.  Brown,  93  Mo.  App. 
543;   67  S.  W:  711. 

«  State  V.  Barnett,  111  Mo.  App. 
552;    86  S.  W.  460. 

Where  a  vine-grower  sold  his 
wine  through  an  unlicensed  agent, 
at  a  place  elsewhere  than  at  his 
vineyard  where  it  was  made,  it 
was  held  that  the  agent  was  not 
guilty  of  an  illegal  sale.  Miis- 
grove  V.  Graham,  4  S.  R.  ( N.  S. 
W.)  475;  21  W.  N.  C.  (N.  S.  W.) 
149. 

Although  a  statute  makes  it 
prima  facie  evidence  that  the  person 
selling  the  liquor  is  the  owner  of 
it,  yet  the  "seller  may  show  that 
he  was  not  the  owner  of  it  nor  of 
the  money  received  for  it,  and  also 
that  he  was  not  acting  as  the 
agent  of  the  owner  in  making  the 
sale.  Hiers  v.  State,  52  Fla.  25; 
41  So.  881;  HuflFman  v.  Walter- 
house,  19  Ont.  Rep.  186. 
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sale  are  liable  as  principals.'  But  it  has  been  held  that  under 
a  charge  of  selling  liquor,  an  agent  selling  his  principal's  liquor 
cannot  be  convicted.* 


Sec.  820.    Liability  of  agent  for  acts  in  violation  of  law. 

If  a  servant  or  agent  makes  an  unlawful  sale  his  master's 
or  principal's  license  will  not  protect  him.  His  master  cannot 
authorize  him  to  viol^e  the  law.  So,  too,  if  he  performs  any 
other  act,  in  the  line  of  his  duty,  that  is  a  violation  of  the 
statute  he  will  be  liable,  even  though  his  master  be  not.  He 
cannot  shield  himself  behind  the  fact  that  he  performed  the 
act  in  the  service  of  another.®  Thus,  if  he  sell  liquor  to  a 
minor  he  is  liable,  although  the  liquors  sold  were  those  of  his 
principal  and  he  made  the  sale  for  him.'"  And  where  a  statute 
provided  that  all  servants  and  agents  selling  liquor  unlaw- 
fully might  be  charged  and  convicted  as  principals,  and  other 
sections  provided  that  whoever  should  "erect  or  establish,  con- 
tinue, or  use  any  building"  for  selling  liquor,  "should  be 


'People  V.  Soule,  74  Mich.  250; 
41  N.  W.  908;  Johnson  v.  People, 
83  111.  431. 

8  Campbell  v.  State,  79  Ala.  271. 

A  statute  forbade  the  employ- 
ment of  an  unlicensed  person,  not 
a  servant,  to  sell  liquors.  W.  sold 
his  interest  in  an  inn  to  M.,  and, 
pending  the  transfer  of  the  license, 
ostensibly  employed  him  as  bar- 
man. It  was  held  that  he  was 
not  guilty;  as  the  actual  owner 
could   not   be    said   to    have   bjen. 

•"employed"     to     sell.      Ex    parte 
Ward,  2  Sel.  Cas.  N.  S.  W.  872. 

9  Commonwealth  v.  Merriam,  148 
Mass.  425;  19  N.  E.  405;  Schultz 
V.  State,  32  Ohio  St.  276;  Thomp- 
son V.  State,  5  Humph.  138;  Mar- 
shall V.  State,  49  Ala.  21 :  Moore  v. 
State,  64  Neb.  557;  90  N.  W.  553; 
Commonwealth  v.  Brown,  154 
Mass.  55;  27  N.  E.  776;  13  L.  R. 
A.  195;   State  v.  Finan,  10  Iowa, 


19;  Roberts  v.  O'Connor,  33  Me. 
496;  Wolfe  v.  State,  38  Tex.  Cr. 
App.  537;  43  S.  W.  997;  State  v. 
Lucas,  94  Mo.  App.  117;  67  S.  W. 
971;  Pigford  v.  State  (Tex.  Cr. 
App.),  74  S.  W.  323;  State  v. 
Barnett,  111  Mo.  App.  688;  86  S. 
W.  572;  Newman  v.  Jones,  17  Q. 
B.  Div.  132-  50  J.  P.  373;  55  L. 
J.  M.  C.  113;  55  L.  P.  327;  State 
V.  Gallagher,  126  Mo.  App.  729; 
10«  S.  W.  Ill;  State  v.  Collins, 
28  R.  I.  439;   67  Atl.  796. 

Whatever  is  a  defense  for  the 
master  (except  that  the  agent's 
act  was  unauthorized)  is  a  defense 
for  the  servant.  Commonwealth  v. 
Mahoney,  152  Mass.  493;  25  N.  E. 
833. 

10  Marshall  v.  State,  49  Ala.  21 ; 
Butler  V.  Augusta,  100  6a.  370; 
28  S.  E.  164;  State  v.  Gallagher, 
126  Mo.  App.  729;  106  S.  W.  Ill, 
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deemed  guilty  of  a  nuisance,"  a  barkeeper  in  the  saloon  was 
held  liable  to  be  convicted  of  maintaining  a  nuisance."  The 
same  ruling  was  made  under  a  similar  statute  in  Maine  ^^  and 
in  Massachusetts  on  proof  of  mere  sales  ^*  or  on  proof  of 
assisting  in  keeping  the  premises.^*  Under  an  indictment  for 
illegally  keeping  liquor  the  barkeeper  of  the  owner  in  charge 
there  may  be  convicted.^'  So  a  barkeeper  assisting  his 
employer  in  illegally  keeping  the  saloon  open  on  election  day 
or  any  other  prohibited  time,  is  equally  liable  with  his 
employer.^*  In  the  instances  of  keeping  a  nuisance,  if  the 
master  be  present  directing  and  controlling  the  sales,  or  is 
present  so  that  in  law  the  act  is  his  and  he  is  liable  therefor, 
the  servant  is  not  liable.^'  It  is  otherwise  if  the  sales  that 
constitute  the  nuisance  are  made  in  the  absence  of  the  prin- 
cipal or  owner,  or  where  the  agent  or  barkeeper  assumes  con- 
trol, although  only  temporary,  over  the  premises."  Acting, 
however,  as  a  mere  messenger  in  carrying  the  liquor  to  the 
buyer  and  carrying  back  to  the  seller  the  money  for  its  sale  is 
not  an  offense  in  the  messenger ;  ^^  but  if  he  carries  it  into  a 
prohibition  territory,  knowing  or  having  good  reason  to  know 
that  the  sale  is  in  violation  of  the  statute  of  that  territory,  he 

"  State  V.  Stucker,  33  Iowa,  395.  The  presumption  is  that  the  li- 

12  State  V.  Sullivan,  83  Me.  417 ;  censee  is  the  owner  of  the  premises, 
22  Atl.  381.  but  it  may  be   shown  he  is  unly 

13  Commonwealth  v.  Dowling,  the  agent.  Huffman  v.  Walter- 
114  Mass.  259;  Commonwealth  v.  house,  19  Ont.  App.  186. 
Hadley,  1 1  Met.  66 ;  Common-  "  Commonwealth  v.  Galligan 
wealth  V.  Kimball,  105  Mass.  465;  144  Mass.  171;  10  N.  E.  788;  State 
Commonwealth  v.  Maroney,  105  v.  Russell  (Mo.  App.),  73  G.  W. 
Mass.  467;  State  v.  Hoxsie,  15  E.  297;  Casey  v.  State  (Tex.  Cr. 
I.  1;  22  Atl.  1059;  2  Am.  St.  838.  App.),  67  S.  W.  415. 

11  Commonwealth  v.  Burke,   114  is  Commonwealth     v.     Brady, 

Mass.    261;    People    v.    Rice,    103  147    Mass.    583;     18    N.    E.    568; 

Mich.  350;  61  N.  W.  540;  State  V.  Commonwealth    v.     Sinclair,     138 

McGuire,   64  N.  H.   529;    15   Atl.  Mass.     493;     Barnes     v.     People 

213.  (Mich.),  71  N.  W.  504. 

IS  State  V.  McGuire,   64   N.   H.  lo  Commonwealth  v.  Williams,  4 

529;  15  Atl.  213.  Allen,    587.      But    see    Burnett   v. 

lajanks  v.  State,  29  Tex.  App.  State,  42  Tex.   Cr.  App.   600;    62 

233;    15  S.  W.  815.  S.  W.  1063. 
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is  liable  to  the  penalty  of  the  statute.^"  An  employe  may  also 
by  his  conduct  put  himself  without  the  protection  of  his 
master's  license,  although  the  sale  was  ostensibly  made  under 
its  provisions.  Thus,  where  an  employe,  in  direct  violation 
of  his  master's  directions,  made  a  sale,  it  was  held  that  he 
could  not  set  up  his  master's  license  as  a  defense,  because  he 
had  no  authority  ^om  his  master  to  make  the  sale,  having 
been  deprived  of  his  general  power  to  sell  in  that  particular 
instance  by  specific  instructions  not  to  make  the  sale.  In  law, 
the  sale  was  the  employe's  and  not  the  employer 's.^^  If  a 
corporation  is  regularly  engaged  in  unlawfully  keeping  liquors, 
then  its  president  (and  perhaps  its  directors)  is  criminally 
liable,  and  cannot  avoid  liability  because  he  acts  merely  as  its 
agent.^^ 

Sec.  821.    Joint  or  several  liability  of  principal  and  agent. 

If  an  agent  or  servant  aids  his  principal  or  master  in 
unlawfully  keeping  a  saloon  open,  both  are  liable,  and  while 
the  principal  might  be  convicted  because  his  servant  with  his 
authority  kept  the  saloon  open,  he  cannot  be  convicted  more 
than  once  for  the  keeping  it  open  on  any  one  day,  even  though 
two  or  more  servants  jointly  kept  it  open.  He  can  be  punished 
only  once  for  their  joint  illegal  act.  And  the  conviction  of 
the  master  is  no  bar  to  a  Conviction  of  the  servant,  or  vice  versa- 
"All  engaged  in  the  selling  of  liquor  in  an  open  saloon  on  an 
interdicted  day  are  made  principals  by, the  law,  and  the  courts 
are  not  concerned  with,  and  will  not  inquire  into,  the  question 
of  principal  or  agent,  and  all  may  be- punished  for  the  viola- 

20  Shuster  v.  State  (N.  J.  L.),  that*  person  of  making  the  same 
41  Atl.  701;  State  v.  Delamater,  sale  Is  admissible  to  show  that  the 
20  S.  D.  23 ;  104  N.  W.  537 ;  State  business  in  which  the  defendant 
V.  Clow  (Mo.  App.),  110  S.  W.  was  engaged  belonged  to  the  prin- 
632;  State  v.  Russell,  Penne.  eipal.  Bradley  v.  State  (Tex.  Cr. 
(Del.),  69  Atl.  839.  App.),    75    S.   W.    32.      (See   this. 

21  Butler  V.  Augusta,  100  Ga.  case  also  as  to  what  is  sufficient 
370;  28  S.  E.  169.  proof     that     defendant    was     the 

If  the  charge  is  that  the  defend-       agent.) 
ant  of  a  certain  named. person  sold  22  state  v.  Collins,  28  R.  I.  439;. 

the  liquor,  then  the  conviction  of      67  Atl.  796. 
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tion  of  the  statute  if  proceeded  against  and  convicted.  Nor 
will  it  matter  who  opened  the  door.  Those  who  are  selling 
behind  the  bar,  or  waiting  upon  customers  in  any  part  of  the 
saloon,  are  equally  guilty  of  keeping  it  open.  There  is  no 
injustice  in  this  holding.  The  respondent  was  not  obliged  to 
be  in  the  saloon  on  that  day,  and  must  be  considered  to  have 
known  the  law,  and  that  his  acts  were  unlawful."  "One  con- 
viction would  be  a  bar  to  any  other  for  the  same  offense  upon 
the  same  day.  But  this  does  not  preclude  the  arrest  and  con- 
viction of  each  of  his  three  clerks  for  the  same  offense,  for  a 
transaction  in  which  they  aided,  and  are  made  principals  by 
the  statute.  Any  number  of  persons  concerned  therein  may 
be  convicted  of  the  same  offense  if  their  acts  in  law  made 
them  principals,  and  the  conviction  of  one  is  no  bar  to  the 
conviction  of  the  others."  "^  So  both  the  principal  and  agent 
are  equally  guilty  where -the  latter  has  unlawful  possession, 
by  the  authority  of  the  former,  of  intoxicating  liquors ;  '*  and 
if  the  principal  give  into  the  control  of  his  agent  his  business, 
and  the  latter  violate  the  law  in  the  conduct  of  it,  both  are 
equally  liable.^^  "If  one  procure  the  spirits  for  the  purpose 
of  retailing,  and  hire  another  to  attend  to  the  bar  as  his 
servant,  and  he  retails,  both  are  guilty,"  and  they  may  be 
prosecuted  jointly.^' 

23  People  V.  Aekerman,  80  Mich.  In   New   Brunswick    it   is   held 

588;  45  N.  W.  367;   Thompson  v.  that  both  the  agent  and  principal 

State,  5   Humph.    138;    French   v.  are  liable  for  the  former's  illegal 

People,    3     Park.     Cr.     Cas.     114.  sale,  but  they  can  not  be   prose- 

They   may  be   indicted   as   princi-  cuted  jointly.     Eae  parte  Kelly,  32 

pals.      Janks    v.    State,    29    Tex.  N.   B.   261;    and   in   Canada   that 

App.  233;   15  S.  W.  815;  Bradley  both  cannot  be  convicted  on  proof 

V.   State    (Tex.    Cr.  App.),   75    S.  of  only  one  sale.     Rex  v.  Boomer 

W.    32;     Webster     v.    State,     110  [1908],    15    Ont.    App.    321;    and 

Tenn.  491;  82  S.  W.  179;  Webster  the  same  is  held  in  South  Africa. 

V.  State  (Tenn.),  75  8.  W.'l020.  Queen  v.  Nokitshini,  13  Juta  413. 

2*  Menken    v.    Atlanta,    78    Ga.  If  the  defendant  be  indicted  as 

668;  2  S.  E.  559.  agent    of    B.,    the    record    of    B.'s 

25  Commonwealth     v.     Merriam,  conviction    is   admissible   to   show 
148  Mass.  425;    19  N.  E.  405.  that  such  defendant  was  engaged 

26  State   V.    Caswell,    2    Humph.  in  B.'s  business.     Bradley  v.  State 
399;     State     v.     Wadsworth,     30  (Tex.  Cr.  App.),  75  S.  W.  32. 
Conn.  55 ;  Commonwealth  v.  Major, 

6  Dana.  293. 
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Sec.  822.    Sale  by  agents  in  local  option  territory. 

If  a  liquor  dealer  send  his  agent  into  local  option  territory, 
or  into  a  territory  where  the  sale  of  intoxicating  liquor  is 
interdicted,  to  solicit  orders,  and  these  orders  he  fills,  the 
statutes  usually  make  the  dealer  liable  for  a  sale  of  liquor  at 
a  place  where  its  sale  is  prohibited.'''  And  the  statutes  some- 
times even  go  so  tag  as  to  make  the  agent  liable  who  merely 
takes  the  order  and  transmits  it  to  his  principal,  where  the 
latter  accepts  it  and  ships  the  liquor  there,  though  the  price 
is  payable  at  the  point  of  shipment  outside  of  the  territory.^* 
Where' an  agent  solicited  orders  in  a  town,  forwarded  an  order 
to  his 'principal  in  another  town  and  upon  it  his  principal 
shipped  the  liquors  so  ordered,  which  the  agent  received,  de- 
livered and  collected  the  price  therefor,  it  was  held  that  he  had 
sold  the  liquor  in  such  town  and  was  liable.^®  If  the  prin- 
cipal refuse  to  sell  the  liquor  on  credit,  and  requires  the  agent 
to  return  the  purchase  price  or  the  liquor,  the  agent  taking 
the  order  does  not  violate  the  law  making  the  seller  liable  by 
reason  of  the  fact  that  he  received  the  purchase^  price  from 
the  vendee  and  delivered  the  liquor  to  him.^°  Where  a  statute 
required  an  agent  selling  or  offering  for  sale  liquor  in  any 
county  of  the  State  to  have  a  license  issued  for  such  county 
to  make  such  sales  of  intoxicating  liquors  therein,  it  was  held 
not  only  constitutional  as  to  non-resident  agents  but  also  that 
the  statute  forbade  the  soliciting  of  an  order  within  the  State 
conditioned  that  it  was  to  be  forwarded  to  his  principal  and 

27  state    V.    McAdams,    106    La.  as  Bogel     v.     State      (Tex.     Cr. 

720;  31  So.  187;  Oldham  v.  State,  App.),   55   S.   W.   830;    Doores   v. 

52  Tex.  Cr.  App.  516;    108  S.  W.  Commonwealth  (Ky.),  76  S.  W.  2; 

667;    Goad  v.   State,   52  Tex.   Cr.  25   Ky.    L.   Rep.   459;    Ingram  v. 

App.  444;  loss.  W.  680;  Schwulst  State,   49   Tex.  Cr.   App.    117;    90 

V.  State,  52  Tex.  Cr.  App.  426;  108  S.  W.  1098. 

S.  W.  698;   Stovall  v.  State   (Tex.  29  Popel    v.    Monmouth,    81    111. 

Cr.  App.),  97  S.  W.  92;  Green  v.  App.   512;    see   Barnes  v.   People, 

State,  54  Tex.  Cr.  App.  3;   111  S.  113   Mich.    213;    71    N.    W.    504; 

W.  933 ;  Rose  v.  State,  4  Ga.  App.  Wolfe  v.  State,  38  Tex.  Cr.  Rep. 

588;  62  S.  E.  117;  Taylor  v.  State  537. 

(Tex.  Cr.  App.),  77  S.  W.  221.  so  Cunningham  v.  State,  105  Ga. 

676;  31  S.  E.  585. 
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the  liquor  delivered  to  the  purchaser  in  another  State  on  board 
the  cars.^^ 

Sec.  823.    Soliciting  in  interdicted  territory. 

In  some  States  mere  solicitation  of  orders  for  intoxicating 
liquor  is  made  an  offense.  '  Thus,  a  statute  of  Georgia  made 
a  person  liable  who  should  "solicit  personally  or  by  agent" 
the  sale  of  intoxicating  liquor  in  a  prohibition  county.  These 
words  were  held  not  to  be  restricted  to  a  personal  solicitation 
only,  but  covered  a  solicitation  by  agent,  and  one  soliciting  the 
order  in  person  or  soliciting  it  by  agent  was  equally  liable  in 
the  county  where  the  soliciting  was  made.  It  was  further 
held  that  the  statute  covered  both  an  oral  and  a  written 
solicitation.^^ 

Sec.  824.    Agent  for  purchaser  participating  in  illegal  sale. 

One  who  acts  merely  as  the  agent  of  the  purchaser  in 
procuring  intoxicating  liquor  cannot  be  convicted  of  selling 
the  liquor,  the  sale  being  illegal.^'  But  a  physician  who  assists 
one  to  purchase  liquor  for  himself,  by  giving  him  an  illegal 
prescription,  thereby  becomes  an  accomplice  of  the  seller  and 
is   guilty    of    assisting   or   making   the    sale.'*     Where   the 

31  State  V.  Delamater,  20  S.  D.  v.  State  (Ga.),  29  S.  E.  40;  Phill- 
23;  104  N.  W.  537.  ips  v.   State    (Tex.  Cr.  App.),  40 

32  Rose  V.  State,  4  Ga.  App.  588;  S.  W.  270;  Williams  v.  State,  107 
62  S.  E.  117;  Silver  v.  State,  105  Ga.  693;  33  S.  E.  641;  Harris  v. 
Ga.  838;   32  S.  E.  22.  State,  49   Tex.   Cr.  App.  233;    91 

33  Maples  V.  State,  130  Ala.  121 ;  S.  W.  590;  Black  v.  State,  112 
30  So.  428;  Bonds  v.  State,  130  Ga.  29;  37  S.  E.  108;  Rector  v. 
Ala.  117;  30  So.  427;  Dubois  v.  State  (Tex.  Cr.  App.),  90  S.  W. 
State,  87  Ala.  101;  6  So.  381;  41;  Taylor  v.  State,  68  Ark.  468; 
Campbell  v.  State,  79  Ala.  271;  60  S.  W.  33;  Carter  v.  State  (Tex. 
Maxwell  v.  State,  140  Ala.  131;  Cr.  App.),  40  S.  W.  267;  Dean  v. 
37  So.  266;  Young  v.  State,  State,  49  Tex.  Cr.  App.  249;  92 
58  Ala.  358;  Morgan  v.  State,  S.  W.  38;  Campbell  v.  State,  37 
81  Ala.  72;  1  So.  472;  Hiers  Tex.  Cr.  ■  App.  572 ;  40  S.  W.  282 ; 
V.  State  (Fla.),  41  So.  881;  Reed  v.  State  (Tex.  Cr.  App.),  44 
Goode   V.   State,   39   So.   461;    An-  S.  W.  1093. 

derson   v.  State,   32  Fla.   242;    13  34  McLain  v.  State,  43  Tex.  Cr. 

So.  435;  Bryant  v.  State,  82  Ala.  App.    213;    64    S.    W.    865.      See 

51;    2    So.    670;    Jones   v.    State,  Bonds  v.  State,  130  Ala.  117;   30 

100  Ga.  579;  28  S.  E.  396;  Evans  So.   427. 
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prosecutor  gave  the  defendant  money,  requesting  him  to  get 
him  some  whisky,  and  the  defendant  obtained  it  from  a  third 
person,  out  of  an  express  office,  to  whom  it  had  been  shipped 
C.  0.  D.,  it  was  held  that  he  was  not  guilty  of  having  sold  the 
whisky  to  the  prosecutor.  ^^  Where  the  evidence  showed  that 
the  witness  gave  the  defendant,  who  kept  a  cold  storage  ware- 
house, money  to  hMf  whisky  for  him,  which  he  did  and  put  it 
in  the  warehouse  for  the  witness  who  sent  for  it  whenever  he 
wanted  a  drink,  it  was  held  that  there  was  no  sale  by  the 
defendant,  although  the  witness  paid  him  forty  cents  for 
storage  or  his  trouble.^"  Even  though  the  agent  advance  part 
of  the  purchase  money,  or  all  of  it,  he  is  not  guilty  of  selling 
liquor  illegally.^'    But  if  the  transaction  is  a  mere  subterfuge 


For  additional  authorities  upon 
the  first  proposition  stated  in  this 
section,  see  Harris  v.  State,  47 
Tex.  Cr.  App.  588;  85  S.  W.  284; 
Oxford  V.  State,  49  Tex.  Cr.  App. 
321;  94  S.  W.  463;  Treadway  v. 
State,  42  Tex.  Cr.  App.  466;  62 
S.  W.  574;  Becker  v.  State  (Tex. 
Cr.  App.),  50  S.  W.  949;  Choate 
V.  State,  47  Tex.  Cr.  App.  297; 
83  S.  W.  377;  Silver  v.  State,  105 
Ga.  838;  32  S.  E.  22;  Hanna  v. 
State,  48  Tex.  Cr.  App.  269;  87 
S.  W.  702;  Holley  v.  State,  46 
Tex.  Cr.  App.  324;  81  S.  W.  957; 
Gaskins  v.  State,  127  Ga.  51;  55 
S.  E.  1045;  Springfield  v.  State, 
125  Ga.  281;  54  S.  E.  172;  Gee 
V.  State  (Tex.  Cr.  App.),  89  S. 
W.  1078;  Golightly  v.  State,  49 
Tex.  Cr.  App.  44;  90  S.  W.  26; 
Washington  v.  State  (Tex.  Cr. 
App.),  85  S.  W.  801;  Bills  v. 
State  (Tex.  Cr.  App.),  86  S.  W. 
1012;  Banks  v.  State,  136  Ala. 
106;  34  So.  350;  Penner  v.  Com- 
monwealth, 111  Ky.  604;  64  S.  W. 
435;  23  Ky.  L.  Rep.  774;  Baker 
V.  Commonwealth  (Ky.).  64  S. 
W.  657;  23  Ky.  L.  Rep.  898;  Leak 
V.  Commonwealth  (Ky.),  64  S.  V/. 


521;  23  Ky.  L.  Rep.  932;  Winslow 
V.  State  (Tex.  Cr.  App.),  98  S.  W. 
241;  Reynolds  v.  State,  52  Fla. 
409;  42  So.  373;  State  v.  Hosier, 
25  Conn.  40;  Hertzler  v.  Geigley, 
196  Pa.  St.  419;  46  Atl.  366; 
Brashears  v.  Commonwealth 
(Ky.),  57  S.  W.  475;  Bogel  v. 
State,  42  Tex.  Cr.  App.  389;  55 
S.  W.  830;  Skidmore  v.  Common- 
wealth (Ky.),  57  S.  W.  468;  22 
Ky.  L.  Rep.  409;  Dupree  v.  State 
(Tex.  Cr.  App.),  91  S.  W.  578; 
Smart  v.  State,  49  Tex.  Cr.  App. 
373;  92  S.  W.  810;  Short  v.  State, 
49  Tex.  Cr.  App.  244;  91  S.  W. 
1087;  Givens  v.  State,  49  Tex.  Cr. 
App.  267;   91  S.  W.  1090. 

3s  Short  V.  State,  49  Tex.  Cr. 
App.  244;  91  S.  W.  1087;  Givens 
V.  State,  49  Tex.  Cr.  App.  267;  91 
S.  W.  1090,  1091;  Bills  v.  State 
(Tex.  Cr.  App.),  86  S.  W.  1012; 
Treadway  v.  State,  42  Tex.  Cr. 
App.  466;   62  S.  W.  574. 

38  Dupree  v.  State  (Tex.  Cr. 
App.),  91  S.  W.  578. 

37  Choate  v.  State,  47  Tex.  Cr. 
App.  297;  83  S.  W.  377;  Reed  v. 
State  (Tex.  Cr.  App.),  44  S.  W. 
1093. 
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to  cover  up  an  actual  sale,  then  it  will  not  avail  the  agent  in 
his  defense.'*  It  is  a  question  for  the  jury  whether  or  not 
the  accused  was  an  agent  for  the  purchaser  or  was  himself  the 
seller  or  an  agent  for  the  vendor."*  But  if  the  defendant 
does  not  claim  that  he  was  not  acting  as  agent  of  the  pur- 
chaser, or  if  the  undisputed  facts  show  he  was  not  such  agent, 
the  court  need  not  instruct  upon  the  question  of  agency.** 
The  defendant  has  the  burden  to  show  that  he  made  the  sale 
as  agent  of  the  purchaser,  if  he  desires  to  avail  himself  of  that 
defense.*^  In  Alabama,  and  perhaps  in  other  States  the  person 
acting  as  agent  of  the  purchaser  is  equally  guilty  with  the 
purchaser,  made  so  by  statute.*^  But  such  a  statute  does  not 
cover  an  instance  where  a  person  purchases  liquor  with  money 
furnished  in  equal  parts  by  himself  and  another,  and  then  they 
divide  it  equally  between  them.*'  Whether  or  not  the  pur- 
chase was  by  the  agent  for  his  own  benefit  or  for  an  alleged 
principal  is  a  question  for  the  jury,  where  the  alleged  prin- 
cipal receives  the  liquor.** 


88  Silver  v.  State,  105  Ga.  838; 
32  S.  E.  22 ;  Gaskins  v.  State,  127 
Ga.  51;  55  S.  E.  1045;  Penner  v. 
Commonwealth,  111  Ky.  604;  64 
S.  W.  435;  23  Ky.  L.  Rep.  774; 
State  V.  Mosier,  25  Conn.  40. 

39Golightly  V.  State,  49  Tex. 
Cr.  App.  44;  90  S.  W.  26;  Leak 
V.  Commonwealth  (Ky.),  64  S. 
W.  521;  23  Ky.  L.  Eep.  932; 
Baker  v.  Commonwealth  (Ky.), 
64  S.  W.  657;  23  Ky.  L.  Rep.  898; 
Reynolds  v.  State,  52  Fla.  409 ;  42 
So.  373;  Hertzler  v.  Geigley,  196 
Pa.  St.  419;  46  Atl.  366;  Skid- 
more  V.  Commonwealth  ( Ky. ) ,  57 
S.  W.  468;  Smart  v.  State,  49 
Tex.  Cr.  App.  373;   92  S.  W.  810. 

« Springfield  v.  State,  125  Ga. 
281;  54  S.  E.  172;  HoUey  v.  State, 
46  Tex.  Cr.  App.  324;  81  S.  W. 
957;  Hanna  v.  State  (Tex.  Cr. 
App.),  87  S.  W.  702;  Harris  v. 
State    (Tex.  Cr.  App.),  85  S.  W. 


284,  1198;  Gee  v.  State  (Tex.  Cr. 
App.),  89  S.  W.  1078. 

*i  State  V.  Mosier,  25  Conn.  40; 

*2  Alabama  Acts,  1907,  p.  366; 
Phillips  V.  State  (Ala.),  47  So. 
245;  Wortham  v.  State,  80  Miss. 
205;  32  So.  50. 

13 Ball  V.  Commonwealth  (Ky.), 
91  S.  W.  1123;  28  Ky.  L.  Rep. 
1344;  Dean  v.  State,  49  Tex.  Cr. 
App.  249;   92  S.  W.  38. 

Where  the  defendant  by  request 
purchased  three  pint  bottles  of 
whisky  with  the  money  given  him, 
and  he  gave  the  person  making 
the  request  two  of  the  pints  and 
kept  one,  the  transaction  was  held 
not  to  be  a  sale  as  between  such 
person  and  the  defendant.  Reed 
V.  State  (Tex.  Cr.  App.),  44  S. 
W.  1093. 

**  People  V.  Jomeau,  147  Mich. 
520;  111  N.  W.  95;  13  Det.  L.  N. 
HIS. 
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Aet.    I.    State  Decisions 

Art.  II.    Pure  Food  and  Drug  Act. 

ARTICLE  I.— STATE  DECISIONS. 

SECTION.  SECTION. 

825.  Constitutionality  of   statute      827.     Inspection. 

forbiilding  adulteration —      828.     Filing    affidavit    and    giving 
Inspection.  bond  liquors   are  pure. 

826.  OJFense    of    selling    adulter- 

ated liquors. 

Sec.  825.     Constitutionality  of  statute  forbidding  adultera- 
tion— Inspection. 

It  is  no  longer  an  open  question  that  statutes  forbidding  the 
adulteration  of  intoxicating  liquors  are  constitutional.  Stat- 
utes requiring  them  to  be  inspected  are  valid.  Such  statutes 
are  constitutional  even  as  to  liquors  in  existence  when  it 
was  enacted,  and  which  requires  all  adulterated  liquors 
to  be  labeled  as  such,  and  forbids  their  sale  without  such 
labels,  although  thereby  the  owner  is  not  enabled  to  sell  them 
as  unadulterated  liquors,  as  he  might  have  fraudulently  done 
before  the  enactment  of  the  statute ;  for  no  one  has  a  right  to 
object  to  the  validity  of  a  statute  on  the  ground  that  he  is 
thereby  deprived  of  the  opportunity  to  reap  a  benefit  through 
misrepresentation.^  Statutes  requiring  liquors  to  be  inspected, 
providing  inspectors,  and  for  a  System  of  inspection,  are  valid, 
and  a  statute  requiring  the  appointment  of  a  suitable  person 

1  See  Ex  parte  Kohler,  74  Cal.  State,  4  Baxt.  289 :  State  v.  Bix- 
38;     15    Pac.    436;    and    Levi    v.      man,  162  Mo.  1;   62  S.  W.  828. 
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as  inspector  for  each  "village  or  neighborhood"  is  not  void 
on  the  ground  that  it  is  too  indefinite  to  be  enforced.^ 


Sec.  826.    Offense  of  selling  adulterated  liquors. 

For  a  retailer  or  dealer  to  mix  good  beer  with  an  inferior 
quality  of  beer  is  a  violation  of  a  statute  forbidding  a  brewer 
to  ' '  dilute  beer  or  add  any  matter  or  thing  thereto. "  "  It  is 
not  necessary  to  prove  that  the  vendor  knew  the  liquor  was 
adulterated  in  a  prosecution  for  selling  adulterated  liquor,* 
but  the  vendor's  personal  innocence  is  a  fact  that  may  be  taken 
into  consideration  in  mitigation  of  his  punishment."  And  the 
master  is  liable,  though  his  servant  in  selling  adulterated 
liquors  acted  contrary  to  his  orders."  It  is  no  defense  that  the 
accused  had  a  United  States  revenue  license  and  manufactured 
or  sold  the  liquor  under  it.'    It  is  immaterial,  if  the  liquor  is 


2  State  V.  Meek,  26  Wash.  405; 
67  Pac.  76.  The  word  "village" 
was  construed  to  cover  a  "city" 
where  it  had  become  a  city.  Pabst 
Brewing  Co.  v.  Crenshaw,  120  Fed. 
144. 

A  statute  prohibiting  the  manu- 
facture of  beer  or  malt  liquors 
from  "any  substance,  material  or 
chemical,  other  than  pure  hops, 
pure  barley,  malt  or  wholesome 
yeast  or  rice"  is  not  void  for  in- 
accuracy in  the  failure  to  specify 
a  proper  material.  State  v.  Bix- 
man,  162  Mo.  1;  62  S.  W.  828. 

An  early  Missouri  statute 
(1860-61,  p.  93,  par.  4)  applied 
to  all  persons  selling  liquors,  with- 
out regard  to  the  quantity  sold. 
State  V.  Hayes,  38  Mo.  367. 

Adulterated  and  misbranded  liq- 
uor brought  within  a  State  is  not 
protected  by  the  Interstate  Com- 
merce Clause,  the  Pure  Food  and 
Drug  Act  of  1906  having  removed 
it  from  its  protection.  State  v. 
Intoxicating  Liquors,  71  Atl. 
(Me.)    758. 


8  Crofts  V.  Taylor,  19  Q.  B.  Div. 
524;  51  J.  P.  782;  56  L.  J.  M.  C. 
137;   57  L.  T.  310;  36  W.  E.  47. 

*Betts  V.  Armstead,  20f  Q.  B. 
Div.  771;  52  J.  P.  471;  51  L.  J. 
M.  C.  109;  58  L.  T.  811;  38  W.  R. 
720;  Pain  v.  Boughtwood,  24  Q. 
B.  Div.  353;  55  J.  P.  469;  State 
V.  Stanton,  37  Conn.  421. 

6  Parker  v.  Alder  [1899],  1  Q. 
B.  Div.  23;  68  L.  J.  Q.  B.'  7;  62 
J.  P.  772;  47  W.  E.  142;  79  L.  T. 
381;  15  T.  L.  E.  3;  19  Cox  C.  0. 
191. 

sHotchlns  V.  Hindmarsh  [1891], 
2  Q.  B.  181;  55  J.  P.  775;  65.  L. 
T.  159;  Brown  v.  Foot,  56  J.  P. 
581;  61  L.  J.  M.  C.  110;  66  L.  T. 
649;  17  Cox  C.  C.  509;  Kearly  v. 
Tyler,  56  J.  P.  72;  65  L.  T.  261; 
60  L,  J.  M.  C.  159;  Dyke  v.  Gower 
[1892],  1  Q.  B.  220;  56  J.  P. 
168;  61  L.  J.  M.  C.  70;  65  L.  T. 
760. 

7  State  V.  Mieyer,  94  Mo.  App. 
201 ;  67  S.  W.  933. 
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adulterated,  that  it  is  not  injurious  to  health.'  In  charging  a 
sale  of  adulterated  liquors  it  is  not  necessary  to  give  the  name 
of  the  purchaser.^  The  sale  of  whisky  under  the  Ohio  statute 
is  an  offense  whether  sold  as  a  beverage  or  a  commodity." 

Sec.  827.    Inspection. 

In  a  number  of»States  there  are  statutes  which  require 
liquors  to  be  inspected.  These  statutes  do  not  supersede  the 
statutes  forbidding  adulteration,  and  the  owner  of  adulterated 
liquor  selling  it  cannot  escape  on  the  plea  that  it  had  been 
inspected  by  an  officer  of  the  State  and  labeled  as  un- 
adulterated when  it  is  in  fact  adulterated.^^  Under  the  Mis- 
souri statute  the  inspector  may  not  only  inspect  and  label  the 
finished  product  after  it  is  bottled  or  barreled,  but  may  go  to 
the  brewery  and  take  samples  of  the  malt  and  of  the  beer  in 
the  vats  in  the  process  of  fermentation,  or  he  may  open  sealed 
packages.'^  A  court  of  equity  has  no  power  to  enjoin  the 
inspection  of  liquor  under  a  statute  for  whose  violation  a 
fine  is  imposed,  even  where  it  is  alleged  that  the  inspector's 
label  will  cast  a  cloud  on  the  title  of  the  plaintiff's  property 
and  business.''  Where  a  statute  requires  beer  to  be  inspected 
and  labeled,  every  sale  of  an  unlabeled  bottle  of  beer  is  a 
violation  of  the  statute."     A  statute  which  guarantees  the 

8  Commonwealth  v.  Kevin,  18  n  Phoenix  Brewing  Co.  v.  Eum- 
Pa.  Super.  Ct.  414.                                  barger,   181   Pa.   St.  251;   37   Atl. 

As  to  Missouri  statute  being  in  340. 

force,  see  State  v.   Cummers,   142  Evidence   under    an   early    Ohio 

Mo.  586;   44  S.  W.  797.  statute   for   selling   liquor  not  in- 

9  Lenthall  v.  Smith,  15  N.  S.  W.  spected.  Cheadle  v.  State,  4  Ohio 
L.  R.  277.  St.  477. 

Under  the  English  statute  if  the  12  State  v.  Bixman,  162  Mo.  1 ; 

vendor  tell  the  purchaser  the  liq-  62  S.  W.  828. 

uors  have  been  adulterated  before  i»  State  v.  Wood,  155  Mo,  425; 

he   purchases  them,   no  offense  is  56  S.  W.   474;    48  L.   E.  A.  596. 

committed.     Gage  v.  Elsey,  52  L.  As  to  inspector's  fees,  see  Cather- 

J.  M.  C.  44;    10  Q.  B.  Div.  518;  wood  v.  Collins,  12  Wright   (Pa.), 

48  L.  T,  226;   31  W.  E.  500;   47  480. 

J.  P.  391.                            ■  1^  State  v.  Breeder,  90  Mo.  App. 

10  State  V.  Hutchinson,  56  Ohio  169. 
St.  82;   46  N.  E.  71.     Under  this 
statute  whisky  is  a  drug. 
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right  of  a  manufacturer  of  domestic  wines  to  sell  in  quantities 
not  less  than  one  quart,  where  the  grapes  from  which  it  is 
manufactured  are  grown  on  his  own  land,  is  not  violated  by 
an  ordinance  requiring  the  inspection  of  all  domestic  wines 
sold  in  the  city  and  fixing  fees  for  such  inspection.^" 

Sec.  828.    Filing  affidavit  and  giving  bond  liquors  are  pure. 

In  one  or  two  States  statutes  are  in  force  requiring  a 
vendor  of  liquors  to  file  an  affidavit  that  liquors  he  shall  sell 
are  pure  and  to  also  furnish  a  bond  against  their  adulteration. 
These  statutes  apply  to  a  physician's  prescription,"  even 
though  the  statute  permits  physicians  to  compound  medicines 
or  preparations  for  mechanical  purposes.^^  Where  the  statute 
requires  the  vendor  not  to  "mix  or  adulterate  liquor  with  any 
substance  whatever,"  it  is  not  a  compliance  with  it  to  take  an 
oath  not  to  "mix  or  adulterate  with  any  poisonous  substance 
whatever."^' 

15  Stephens    v.    Henderson,    120  is  Hall  v.  State,  9  Lea,  574. 

Ga.  218;   47   S.  E.  498.  As  to  repeal  of  such  a  statute' 

18  Newman  V.  State,  7  Lea,  617;  by    one    requiring    inspection,    see 

State   V.   Summers,   142  Mo.  586 ;  State  v.  Martin,  3  Heisk.  487. 

44  S.  W.  797.  Liquor  sold  before  an  inspector 

Contra,  State  v.  Hughes,  35  Mo.  has   been    appointed   need   not   be 

App.  615.  inspected,    it    is    said.      Smith    v. 

"  State    V.    Ferguson,    72    Mo.  Kibbee,  9  Ohio  St.  563. 
297. 
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Original  unbroken  packages. 


Sec.  829.    United  States  Pure  Food  and  Drug  Act  of  1906. 

On  June  30, 1906,  Congress  enacted  what  is  known  as  "The 
Pure  Food  and  Drugs  Act,"^*  ajid  under  this  act  the  Secre- 
tary of  Agriculture  has  promulgated  rules  and  regulations 
to  be  followed  by  those  who  come  within  its  provisions.  The 
act  itself  is  set  forth  in  an  appendix  to  this  work.^" 

Sec.  830.    What  drugs  and  foods  covered  by  act — Statute. 

The  statute  is  limited  to  articles  of  interstate  commerce  or 
to  articles  in  the  Territories,  District  of  Columbia  or  insular 
possessions.  Thus,  it  is  enacted :  "Any  article  of  food,  drug, 
or  liquor  that  is  adulterated  or  misbranded  within  the  mean- 
ing of  this  act,  and  is  being  transported  from  one  State,  Terri- 
tory, district,  or  insular  possession  to  another  for  sale,  or, 
having  been  transported,  remains  unloaded,  unsold,  or  in  orig- 
inal packages  or  if  it  be  sold  or  offered  for  sale  in  the  District 

19  34th  Stat,  at  Large,  p.  768 ;  nois  Act,  and  validity  of  Act. 
U.  S.  Comp.  St.  Supp.  1907,  p.  928.      Woolner   &   Co.   v.   Remnick,    170 

20  Marking  whisky  under  the  lUi-      Fed.  662. 
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of  Columbia  or  the  Territories,  or  insular  possessions  of  the 
United  States, .  or  if  it  be  imported  from  a  foreign  country 
for  sale,  or  if  it  is  intended  for  export  to  a  foreign  country, 
shall  be  liable  to  be  proceeded  against  in  any  district  court  of 
the  United  States  within  the  district  where  the  same  is  found, 
arid  seized  for  confiscation  by  a  process  of  libel  for  condemna- 
tion. And  if  such  article  is  condemned  as  being  adulterated 
or  misbranded,  or  of  a  poisonous  or  deleterious  character, 
within  the  meaning  of  this  act,  the  same  shall  be  disposed  of 
by  destruction  or  sale,  as  the  said  court  may  direct,  and  the 
proceeds  thereof,  if  sold,  less  the  legal  costs  and  charges,  shall 
be  paid  into  the  treasury  of  the  United  States,  but  such  goods 
shall  not  be  sold  in  any  jurisdiction  contrary  to  the  provisions 
of  this  act  or  the  laws  of  that  jurisdiction :  Provided,  however, 
That  upon  the  payment  of  the  costs  of  such  libel  proceedings 
and  the  execution  and  delivery  of  a  good  and  suflScient  bond 
to  the  effect  that  such  articles  shall  not  be  sold  or  otherwise 
disposed  of  contrary  to  the  provisions  of  this  act,  or  the  laws 
of  any  State,  Territory,  district,  or  insular  possession,  the  court 
may  by  order  direct  that  such  articles  be  delivered  to  the 
owner  thereof.  The  proceedings  of  such  libel  cases  shall  con- 
form, as  near  as  may  be,  to  the  proceedings  in  admiralty, 
except  that  either  party  may  demand  trial  by  jury  of  any 
issue  of  fact  joined  in  any  such  case,  and  all  such  proceedings 
shall  be  at  the  suit  of  and  in  the  name  of  the  United  States. ' '  ^'• 

Sec.  831.     "Drug"  and  "Food"  defined. 

By  the  sixth  section  of  the  act  the  term  ' '  drug, ' '  as  used  in 
it,  "shall  include  all  medicines  and  preparations  recognized 
in  the  United  States  Pharmacopoeia  or  National  Formulary 

21  Section     10.       According     to  turer,    to   which   the   label   ig    at- 

the  rules  and  regulations  p-omul-  tached;  or  which  may  be  suitable 

gated  April  28,  1909,  by  the  Sec-  for    the    attachment    of    a    label, 

retary  of  Agriculture,  "The  terms  making   one   complete   package   of 

'original     unbroken     package'     as  the  food  or  drug  article.    The  orig- 

used   in   this  Act   is   the   original  inal  package  contemplated  includes 

package,    carton,    case,    car,    box,  both  the  wholesale  and  the  retail 

barrel,  bottle,   phial,   or   other   re-  package." 
ceptacle  put  up   by  the  manufac- 
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for  internal  and  external  use,  and  any  substance  or  mixture 
of  substances  intended  to  be  used  for  the  cure,  mitigation,  or 
prevention  of  disease  of  either  man  or  other  animals.  The 
term  'food,'  as  used  herein,  shall  include  all  articles  used  for 
food,  drink,  confectionery,  or  condiment  by  man  or  other 
animals,  whether  simple,  mixed  or  compound." 

♦ 
Sec.  832.    Adulteration  and  misbranding — Statute. 

In  the  first  section  of  the  Pure  Food  and  Drugs  Act"^  it 
is  provided,  ' '  That  it  shall  be  unlawful  for  any  person  '^  to 
manufacture  within  any  Territory  or  District  of  Columbia  any 
article  of  food  or  drug  which  is  adulterated  or  misbranded, 
within  the  meaning  of  this  act,  and  any  person  who  shall  vio- 
late any  of  the  provisions  of  this  section  shall  be  guilty  of  a 
misdemeanor."  The  second  section  provides,  "That  the  intro- 
duction into  any  State  or  Territory  or  the  District  of  Columbia 
from  any  other  State  or  Territory  or  the  District  of  Columbia, 
or  from  any  foreign  country,  or  shipment  to  any  foreign 
country  of  any  article  of  food  or  druers  which  is  adulterated 
or  misbranded,  within  the  meam'Tif  of  this  act,  is  hereby  pro- 
hibited, and  any  person  who  shall  shit)  or  deliver  for  shipment 
from  any  State  or  Territory  or  District  of  Columbia  to  any 
other  State  or  Territory  or  the  District  of  Columbia,  or  to  a 
foreign  country,  or  who  shall  receive  in  any  State  or  Territory 
or  the  District  of  Columbia  from  any  other  State  or  Territory 
or  the  District  of  Columbia,  or  foreism  country,  and  having 
so  received,  shall  deliver,  in  original  unbroken  packages,  for 
pay  or  otherwise,  or  offer  to  deliver  to  any  other  person,  any 
such  article  so  adulterated  or  misbranded  within  the  meaning 
of  this  act,  or  any  person  who  shall  sell  or  offer  for  sale  in 
the  District  of  Columbia  or  the  Territories  of  the  United  States 
any  such  adulterated  or  misbranded  food  or  drugs,  or  export 
or  offer  to  export  the  same  to  any  foreign  country,  shall  be 
guilty  of  a  misdemeanor. ' '    This  section  in  a  proviso  declares, 

22  U.  S.  Stat,  at  Large,  p.  768.  the    plural    and   singular,    as   the 

2''' By  section   12  of  the  act  the  cise    demands,    and    shall    include 

word  "person"  as  used  in  the  act  corporations,,  companies,   societies 

"shall  be  construed  to  import  both  and  associations." 
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"That  no  article  shall  be  deemed  mi'sbranded  or  adulterated 
within  the  provisions  of  this  act  when  intended  for  export  to 
any  foreign  country  and  prepared  or  packed  according  to  the 
specifications  or  directions  of  the  foreign  purchaser  when  no 
substance  is  used  in  the  preparation  or  packing  thereof  in 
conflict  with  the  laws  of  the  foreign  country  to  which  said 
article  is  intended  to  be  shipped;  but  if  said  article  shall  be 
in  fact  sold  or  offered  for  sale  for  domestic  use  or  consump- 
tion, then  this  proviso  shall  not  exempt  said  article  from  the 
operation  of  any  of  the  provisions  of  this  act."  ^* 

Sec.  833.    Adulteration  of  drugs  defined — Statute. 

In  section  seven  it  is  declared,  "That  for  the  purposes  of 
this  act  an  article  shall  be  deemed  to  be  adulterated,  in  the 
case  of  drugs :  First.  If,  when  a  drug  is  sold  under  or  by  a 
name  recognized  in  the  United  States  Pharmacopoeia  or 
National  Formulary,  it  differs  from  the  standard  of  strength, 
quality,  or  purity,  as  determined  by  the  test  laid  down  in  the 
United  States  Pharmacopoeia  or  National  Formulary  official  at 
the  time  of  investigation :  Provided,  That  no  drug  defined  in 
the  United  States  PharmacopcRia  or  National  Formulary  shall 
be  deemed  to  be  adulterated  under  this  provision  if  the 
standard  of  strength,  quality,  or  purity  be  plainly  stated  upon 
the  bottle,  box,  or  other  container  thereof,  although  the 
standard  may  differ  from  that  determined  by  the  test  laid 
down  in  the  United  States  Pharmacopoeia  or  National  Formu- 
lary. Second.  If  its  strength  or  purity  fall  below  the 
professed  standard  or  quality  under  which  it  is  sold."  ^" 

2*  In  Maine  it  is  held  that  this  statute  renders  liquor  that  has  been 
misbranded  subject  to  the  police  power  of  the  State  immediately  on  its 
arrival  within  the  boundaries  of  a  State;  that  it  is  removed  from  the 
protection  of  the  Interstate  Commerce  clause  of  the  Constitution,  and 
therefore  liquor  brought  into  the  State  can  be  seized  before  it  is  de- 
livered to  the  consignee.  State  v.  Intoxicating  Liquors  (Me.),  71 
Atl.  758. 

25  Section  7.  "(a)  A  drug  bearing  the  name  recognized  in  the  United 
States  Pharmacopoeia,  without  any  further  statement  respecting  its 
character,  shall  be  required  to  conform  in  strength,  quality  and  purity 
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Sec.  834.    Adulteration  of  confectioneiy  defined — Statute. 

The  statute  provides  that,  "In  ease  of  confectionery  if  it 
contain  terra  alba,  barytes,  talc,  chrome  yellow,  or  other 
mineral  substance  or  poisonous  color  or  flavor,  or  other  in- 
gredient deleterious  or  detrimental  to  health,  or  any  vinous, 
malt,  or  spirituous  liquor  or  compound  or  narcotic,"  it  shall  be 
deemed  adulterated.^" 

Sec.  835.    Adultra-atioa  of  food  defined — Statute. 

Any  food  is  declared  by  the  statute  to  be  adulterated,  within 
its  meaning:  "^irst.  If  any  substance  has  been  mixed  and 
packed  with  it  so  as  to  reduce  or  lower  or  injuriously  aflEect  its 

to  the  standards  prescribed  or  indicated  for  a  drug  of  the  same  name 
recognized  in  the  United  States  Pharmacopseia  or  National  Formulary, 
official  at  the  time. 

"(&)  A  drug  bearing  a  name  recognized  in  the  United  States  Phar- 
macopceia  or  National  Formulary,  and  branded  to  show  a  different  stand- 
ard of  strength,  quality  or  purity,  shall  not  be  regarded  as  adulterated 
if  it  conforms  to  its  declared  standard." 

Adulterated  liquors  brought  from  another  State  is  not  protected  by 
the  Interstate  Clause,  and  may  be  seized  before  its  delivery  to  the  con- 
signee.   State  V.  Intoxicating  Liquors,  104  Me.  502;  71  Atl.  758. 

26  Section  7.    Under  this  head  the  following  rules  have  been  adopted : 

"(a)  Mineral  substances  of  all  kinds  (except  as  provided  in  Regu- 
lation 15)  are  specifically  forbidden  in  confectionery  whether  they  be 
poisonous  or  not. 

"(6)   Only  harmless  colors  or  flavors  shall  be  added  to  confectionery. 

"(o)  The  term  'narcotic  drugs'  includes  all  the  drugs  mentioned  in 
section  8,  Food  and  Drugs  Act,  June  30,  1906,  relating  to  foods,  their 
derivatives  and  preparations,  and  all  other  drugs  of  a  narcotic  nature." 

Begulation  15  directs  the  Secretary  of  Agriculture  to  examine  into 
the  wiholesomeness  of  colors,  preservations,  and  other  substances  which 
are  added  to  foods,  and  determine  from  chemical  or  other  examination 
the  names  of  these  substantives  which  are  permitted  or  inhibited  in 
food  products,  and  shall  also  determine  from  time  to  time  the  prin- 
ciples which  shall  guide  the  use  of  colors,  preservatives,  and  other 
substantives  added  to  foods.  These  findings  are  to  be  embodied  in  rules, 
to  be  approved  by  him,  the  Secretary  of  the  Treasury  and  the  Secretary 
of  Commerce  and  Labor.  Benzoate  of  soda  mixed  with  food  is  per- 
mitted, but  each  container  or  package  must  be  plainly  labeled  to  show 
the  presence  and  amount  of  benzoate  of  soda. 
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quality  or  strength.  Second.  If  any  substance  has  been  sub- 
stituted wholly  or  in  part  for  the  article.  Third.  If  any 
valuable  constituent  of  the  article  has  been  wholly  or  in  part 
abstracted.  Fourth.  If  it  be  mixed,  colored,  powdered,  coated, 
or  stained  in  a  manner  whereby  damage  or  inferiority  is  con- 
cealed. Fifth.  If  it  contain  any  added  poisonous  or  other 
added  deleterious  ingredient  which  may  render  such  article 
injurious  to  health;  Provided,  That  when  in  the  preparation 
of  food  products  for  shipment  they  are  preserved  by  any 
external  application  applied  in  such  manner  that  the  pre- 
servative is  necessarily  removed  mechanically,  or  by  macera- 
tion of  water,  or  otherwise,  and  directions  for  the  removal 
of  said  preservative  shall  be  printed  on  the  covering  or  pack- 
age, the  provisions  of  this  act  shall  be  construed  as  applying 
only  when  said  products  are  ready  for  consumption.  Sixth. 
If  it  consists  in  whok  or  in  part  of  a  filthy,  decomposed,  or 
putrid  animal  or  vegetable  substance,  or  any  portion  of  an 
animal  unfit  for  food,  whether  manufactured  or  not,  or  if  it 
is  the  product  of  a  diseased  animal,  or  one  that  has  died 
otherwise  than  by  slaughter.^' 

27  In  New  Orleans  several  hundred  barrels  of  wine,  under  various  names, 
were  seized.  An  analysis  showed  that  some  of  the  wine  consisted  of  ii 
fermented  solution  of  commercial  dextrose  artifically  colored  with  a 
dye,  preserved  with  benzoic  acid;  another  kind  consisted  of  commercial 
dextrose  and  sucrose,  artificially  sweetened  with  saccharine  preserved 
with  benzoic  acid;  »  port  wine  consisted  of  a  fermented  solution  of 
commercial  dextrose  and  cane  sugar,  artificially  colored  with  a  coal- 
dye,  sweetened  with  saccharine,  having  only  10.36  per  cent,  of  alcohol, 
a  quantity  much  below  that  in  true  port  wine;  and  a  fourth  consisted 
of  a  fermented  solution  of  commercial  dextrose  or  starch  -^ugar,  arti- 
ficially colored  with  a  coal-dye  and  preserved  with  benzoic  acid. 

The  ruling  of  the  Department  of  Agriculture  is  that  "wine  is  the 
product  made  by  the  normal  alcoholic  fermentation  of  the  juice  of  sound 
grapes,  and  the  usual  cellar  treatment,  and  contains  not  less  than  seven 
nor  more  than  sixteen  per  cent,  of  alcohol,  by  volume,  and  in  one 
hundred  cubic  centimeters  not  more  than  one-tenth  gram  of  sodium 
chloride,  nor  more  than  two-tenths  gram  of  potassium  sulphate,  and  red 
wine  is  wine  containing  the  red  coloring  matter  of  the  skins  of  grapes." 
The  entire  number  of  barrels  seized  were  condemned.  Notice  of  Judg- 
ment No.  83,  Department  of  Agriculture,  June  28,  1909. 
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Sec.  836.    Requisites  of  brand — ^Approval. 

The  Secretary  of  Agriculture  will  not  undertake  to  approve . 
labels,  because  the  Pure  Food  and  Drugs  Act  does  not  authorize 
him  or  any  agent  of  the  Department  to  do  so,  and  any  printed 
matter  upon  a  label  implying  that  the  Department  of  Agricul- 
ture has  approved  it,  is  without  warrant.^*  "The  plain  and 
manifest  object  of  the  statute  under  consideration  is  to  protect 
purchasers  and  consumers  of  drugs  and  foodstuffs  from 
fraud  and  imposition  in  the  purchase  or  consumption  of  such 
articles  under  false  representation,  and  to  insure  that  the  com- 
modities are  such  as  they  are  represented  to  be."  ^^  The  law 
was  enacted  not  to  protect  experts  especially,  not  to  protect  sci- 
entific men  who  know  the  meaning  and  value  of  drugs  and 
food,  but  for  the  purpose  of  protecting  ordinary  citizens,  and 
in  determining  the  meaning  of  words  used  upon  cartons,  bottles 
and  circulars,  they  are  to  be  taken  in  the  way  that  an  ordi- 
nary, plain,  common  citizen,  without  scientific  knowledge, 
would  understand  them  if  they  were  put  before'  him.  And 
the  jury  or  court  trying  a  case  and  passing  upon  an  instance  of 

In  Buffalo  whisky  marked  "Canadian  Whisky"  was  seized.  A  chem- 
ical analysis  of  it  showed  the  following  results: 

Proof   85.8 

Grams  per  100  liters  of  100  proof  alcohol: 

Total  solids 291.9 

Acids   9.8 

Esters    12.1 

Aldehydes  1.6 

Furfural    None. 

Fusel  oil  16.0 

Total  color  (degrees,  brewer's  scale)    19.8 

Color  insoluble  in  water  ( per  cent. )    0.0 

Color  soluble  in  ether   ( per  cent.)    0.0 

Color  insoluble  in  amyl  alcohol  ( per  cent. ) 73.0 

These  results  showed  that  all  of  the  color  present  was  artificial  and 
that  the  spirit  was  of  the  grade  known  as  commercial  alcohol. 

The  whisky  was  condemned.  Notice  of  Judgment  No.  15,  Department 
of  Agriculture,  August  27,  1908. 

28  Food  Inspection  Decision  No.  41,  rendered  October  25,  1906. 

29  United  States  v.  Sixty-eight  Cases  of  Syrup,  172  Fed.  781.  In 
this  case  a  mixture  of  refined  cane  sugar  flavored  with  an  extract  of 
maplewood  was  held  properly  designated  by  the  brand  "Western  Reserve 
Ohio  Blended  Maple  Syrup." 


1393  PURE   FOOD   AND   DRUG   ACT.  §  837 

alleged  misbranding  have  a  right  to  consider  how  an  ordinary- 
citizen  would,  in  taking  up  the  labeled  article  and  seeing  the 
words  upon  it,  understand  them.  If  the  words  would  mis- 
lead him,  or  have  a  tendency  to  mislead  him,  then  the  law  has 
been  violated.  If  there  be  nothing  in  the  words  or  terms  in  the 
way  in  which  they  are  used  that  would  mislead  an  ordinary  cit- 
izen, then  there  is  no  violation  of  the  statute.  If  the  statement 
on  the  label  be  untrue,  as  if  it  does  not  state  the  exact  percent- 
age of  each  ingredient  of  the  bottle  or  the  like,  or  if  the 
amount  of  the  liquid  in  the  bottle  be  falsely  stated,  as  that  it 
contains  a  quart  when  it  contains  less,  then  the  statute  has  been 
violated.  But  though  the  legend  on  the  label  be  not  strictly 
accurate,  yet  if  it  does  not  naturally  and  reasonably  deceive 
or  mislead  or  tend  to  deceive  or  mislead  the  public,  no  offense 
is  committed.*" 

Sec.  837.    Name  and  address  of  manufacturer. 

By  Kegulation  18 :  "  (a)  The  name  of  the  manufacturer  or 
producer,  or  the  place  where  manufactured,  except  in  cases 
of  mixtures  and  compounds  having  a  distinctive  name,  need 
not  be  given  upon  the  label,  but  if  given,  must  be  the  true 
name  and  the  true  place.  The  words  'packed  for ,'  'dis- 
tributed by , '  or  some  equivalent  phrase,  shall  be  added  to 

the  label  in  case  the  name  which  appears  upon  the  label  is  not 
that  of  the  actual  manufacturer  or  producer,  or  the  name  of 
the  place  not  the  actual  place  of  manufacture  or  production, 
(b)  When  a  person,  firm  or  corporation  actually  manufactures 
or  produces  an  article  of  food  or  drug  in  one  or  more  places, 
the  actual  place  of  manufacture  or  production  of  each  par- 
ticular package  need  not  be  stated  on  the  label  except  when,  in 
the  opinion  of  the  Secretary  of  Agriculture,  the  mention  of  any 
such  place,  to  the  exclusion  of  others,  misleads  the  public. ' '  ^^ 

30  United  States  v.  Harper,  reported  in  Notice  of  Judgment  No.  25, 
issued  by  the  Department  of  Agriculture  October  14,  1908. 

31  "Food  mixtures  and  compounds  having  'distinctive  names'  must  in 
all  eases  bear  the  name  of  the  place  of  manufacture.  No  drug  products, 
whether  simple,  mixed  or  compounded,  with  or  without  'distinctive 
names,'  are  required  to  bear  the  name  of  the  manufacturer  or  producer, 
or  the  place  where  manufactured  or  produced,  except  when  sold  under 
proper  name  brands,  i.  e.,  brands  in  which  both  the  given  name  and 
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Sec.  838.    Mixtures  or  compounds  with  distinctive  names. 

"  (a)  The  terms  'mixtures'  and  'compounds  are  interchange- 
able and  indicate  the  results  of  putting  together  two  or  more 
food  products. 

the  surname  are  used.  All  food  and  drug  products  sold  under  such 
proper  name  brands  should  bear  the  name  of  the  manufacturer  or  pro- 
ducer and  the  place  of  manufacture  or  production.  In  all  cases,  where 
the  name  of  party  or  place  is  stated  upon  the  label  such  name  must 
be  the  true  name  of  the  actCial  manufacturer,  producer,  or  packer  and 
the  true  name  of  the"  place  where  the  article  was  manufactured,  pro- 
duced, or  packed. 

"If,  for  trade  reasons,  when  not  required  by  law,  a  name  or  place 
be  given  upon  the  label  of  foods  or  drugs  manufactured  or  packed 
for  any  person,  firm,  or  corporation  by  another  person,  firm,  or  cor- 
poration, one  of  two  forms  of  labels  is  allowed,  viz.: 

"(a)  The  name  of  the  actual  manufacturer  or  packer  and  the  place 
where  the  goods  were  actually  manufactured  or  packed  may  be  given,  or 

"  ( 5 )  The  name  of  the  person,  firm  or  corporation  for  whom  the  goods 
are  icanufactured  or  packed  or  by  whom  they  are  distributed  may  be 
given,  if  preceded  by  the  words  'Prepared  for,'  'Manufactured  for,'  'Dis- 
tributed by,'  etc.  The  phrase  'Sold  by'  is  not  satisfactory.  The  ap- 
proved phrase  shall  be  set  in  type  not  smaller  than  eight  point  (brevier) 
caps. 

"This  rule  holds  even  if  the  formula  or  prescription  be  furnished  or 
owned  by  the  parties  for  whom  the  goods  are  manufactured  or  packed." 
Food  Inspection  Decision  No.  68,  Department  of  Agriculture,  April  18, 
1907. 

"Regulation  18  provides  that  if  the  name  of  the  manufacturer  and  the 
place  of  manufacture  be  given,  they  must  be  the  true  name  and  the 
true  place.  It  would  appear,  therefore,  that  the  use  of  a  fictitious  name 
in  such  a  manner  that  it  would  be  understood  to  be  the  name  of  the 
manufacturer  would  be  clearly  a  violation  of  Regulation  18.  It  is  ap- 
parent that  the  provisions  of  Regulation  18  will  not  be  fulfilled  by  the 
nominal  incorporation  of  a  fictitious  firm.  The  regulations  require  that 
goods  must  be  actually  manufactured  by  the  firm  represented  on  the 
label  as  the  manufacturer. 

"When  a  proper  name,  other  than  that  of  the  manufacturer,  is  placed 
upon  a  label  it  must  not  be  used  in  the  possessive.     For  instance, 
CHABLEs  Gaston's 

OLIVE    OIL.  BOEDEA.UX. 

can  be  properly  used  only  on  an  oil  manufactured  by  Charles  Oaston  nt 
Bordeaux.    The  same  is  true  if  the  designation 

Gaston's 

OLIVE    OIL.  BOEDEAtnS. 

be  employed. 
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"(b)  These  mixtures  or  compounds  shall  not  be  imitations 
of  other  articles,  whether  simple,  mixed  or  compound,  or  of- 
fered for  sale  under  the  name  of  other  articles.  They  shall 
bear  a  distinctive  name  and  the  name  of  the  place  where  the 
mixture  or  compound  has  been  manufactured  or  produced. 

"(c)  If  the  name  of  the  place  be  one  which  is  found  in  dif- 
ferent States,  Territories,  or  countries,  the  name  of  the  State, 
Territory  or  6ountry,  as  well  as  the  name  of  the  place,  must 
be  stated.  "3= 

Sec.  839.    Substances  named  in  drugs  or  foods. 

"  (a)  The  term  'alcohol'  is  defined  to  mean  common  or  ethyl 
alcohol.  No  other  kind  of  alcohol  is  permissible  in  the  manu- 
facture of  drugs  except  as  specified  in  the  United  States 
Pharmacopoeia  or  National  Formulary. 

"(b)  The  words  alcohol,  morphine,  opium,  etc.,  and  the 
quantities  and  proportions  thereof,  shall  be  printed  in  letters 
corresponding  in  size  with  those  prescribed  in  Regulation  17, 
paragraph  (c). 

"(c)  A  drug,  or  food  product  except  in  respect  of  alcohol, 

"On  the  other  hand,  the  word  'Gaston'  might  be  used  In  an  adjective 
sense,  and  not  in  the  possessive  case  as  qualifying  the  words  'olive 
oil,'  in  a  manner  that  vpould  indicate  that  it  represented  a,  brand  and 
not  a  manufacturer,  as 

GASTON    OLIVE    OIL. 

Or 

OLIVE   OIL,    GASTON    BRAND. 

In  such  case,  however,  neither  given  name  nor  initials  should  be  em- 
ployed. The  word  'Gaston'  should  he  in  the  same  type  as  'olive  oil'  and 
in  equal  prominence,  thus  forming  a  part  of  the  label. 

"The  phrase  'Olive  oil,  Charles  Gaston  Brand,'  may  he  used  in  which 
case  the  name  of  the  actual  manufacturer  should  appear,  in  order  that 
no  false  indication  of  the  name  of  the  person  or  firm  manufacturing 
the  product  may  ie  given."  Food  Inspaction  Decision,  Department  of 
Agriculture,  February  21,  1907. 

To  label  Arkansas  apples  "Tepee  Apples;  Packed  by  C.  H.  Godfrey 
&  Son,  Benton  Harbor  and  Wateryiliet,  Mich.,"  when  they  are  packed 
in  Arkansas  is  a  violation  of  the  statute.  Notice  of  Judgment  No.  36, 
Department  of  Agriculture,  January  11,  1909. 

32  Regulation  27. 
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is  misbranded  in  ease  it  fails  to  bear  a  statement  on  the  label 
of  the  quantity  or  proportion  of  any  alcohol,  morphine,  opium, 
heroin,  cocaine,  alpha  6t  beta  eucaine,  chloroform,  cannabis 
indica,  chloral  hydrate,  or  acetanilide,  or  any  derivative  or 
preparation  of  any  such  substances  contained  therein. 

"  (d)  A  statement  of  the  maximum  quantity  or  proportion  of 
any  such  substances  present  will  meet  the  requirements,  pro- 
vided the  maximum  stated  does  not  vary  materially  from  the 
average  quantity  or  proportion. 

"(e)  In  case  the  actual  quantity  or  proportion  is  stated  it 
shall  be  the  average  quantity  or  proportion  with  the  variations 
noted  in  Regulation  29. ' ' '' 

33  The  substance  of  Regulation  17  is  given  in  the  section  entitled  "Mis- 
branding," and  paragraph  (c)  relates  to  the  size  of  the  letters  to  be 
used.  Regulation  29  is  the  section  on  "Statement  of  Weight  or 
Measure." 

Chemical  formula  cannot  be  used  as  a  substitute  for  the  usual  name. 

"One  of  the  objects  of  the  law  is  to  inform  the  consumer  of  the 
presence  of  certain  drugs  in  medicines,  and  the  above  terms  do  not  give 
the  average  person  any  idea  as  to  the  presence  or  absence  of  such  drugs. 
In  enumerating  the  ingredients,  the  quantity  or  proportion  of  whifh 
is  required  to  be  given  upon  the  principal  label  of  any  medicinal  prepa- 
ration in  which  such  ingredients  may  be  present,  the  act  uses  only 
common  names,  and  the  permission  to  use  any  but  such  common  names 
for  any  ingredients  required  to  be  declared  upon  the  label  is  neither 
expressed  nor  implied  in  any  part  of  the  law. 

"The  term  used  for  acetanilide  is  'acetanilide,'  and  not  phenylace- 
tamide.  No  reference  is  made  to  the  use  of  the  chemical  formula  in 
designating  the  presence .  of  chemicals.  The  words  'choral  hydrate' 
appear  in  the  act,  but  not  the  chemical  name  trichlorethidene  glycol. 
It  can  readily  be  seen  that  if  the  act  were  not  closely  adhered  to  in 
this  connection  there  would  soon  be  such  a  confusion  and  multiplicity 
of  names  and  phrases  that  one  of  the  objects  of  the  act  would  be 
defeated. 

"The  names  to  be  employed  in  stating  the  quantity  or  proportion  of 
the  ingredients  required  by  the  act  to  appear  on  the  label  of  all  medi- 
cinal preparations  containing  same  are — 

"First.  Those  used  in  the  law  for  the  articles  enumerated;  example, 
'alcohol,'  not  'spiritus  rectificatus.' 

"Second.  In  the  case  of  derivatives:  (a)  The  name  of  the  parent 
substance  used  in  the  act  should  constitute  part  of  the  name;  example, 
'choral  acetone,'  not  'trichlorethidene  dimethyl  ketone.'     (b)   The  trade 
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Sec.  840.     Statement  of  weight  or  measure. 

"  (a)  A  statement  of  the  weight  or  measure  of  the  food  con- 
tained in  a  package  is  not  required.  If  any  such  statement  is 
printed,  it  shall  be  a  plain  and  correct  statement  of  the  aver- 
age net  weight  or  volume,  either  on  or  immediately  above  or 
below  the  principal  label,  and  of  the  size  of  letters  specified  in 
Regulation  17. 

"  (b)  A  reasonable  variation  from  the  stated  weight  for  in- 
dividual packages  is  permissible,  provided  this  variation  is  as 
often  above  as  below  the  weight  of  volume  stated.  This  varia- 
tion shall  be  determined  by  the  inspector  from  the  changes  in 
the  humidity  of  the  atinosphere,  from  the  exposure  of  the 
package  to  evaporation  or  to  absorption  of  water,  and  the 
reasonable  variations  which  attend  the  filling  and  weighing  or 
measuring  of  a  package."  ^* 

"In  the  case  of  alcohol  the  expression  'quantity'  or  'pro- 
portion' shall  mean  the  average  percentage  by  volume  in  the 
finished  product.  In  the  case  of  the  other  ingredients  required 
to  be  named  upon  the  label,  the  expression  'quantity'  or  'pro- 
portion' shall  mean  grains  or  minims  per  ounce  or  fluid  ounce, 
and  also,  if  desired,  the  metric  equivalents  therefor,  or  milli- 
grams per  gram  or  per  cubic  centimenter,  or  grams  or  cubic 
centimeters  per  kilogram  or  per  liter;  provided  that  these 
articles  shall  not  be  deemed  misbranded  if  the  maximum  of 

name,  accompanied  in  parentheses  by  the  name  of  the. parent  substance; 
example,  'dionine   { morphine  derivative ) .' 

"Third.  Names  of  preparations  containing  the  name  of  some  ingre- 
dient used  in  the  act.  In  such  cases  the  name  used  in  the  act  should 
constitute  the  first  portion  of  the  name  of  the  preparation. 

"Fourth.  Common  names  (such  as  laudanum,  Dover's  powder,  etc.) 
of  preparations  containing  an  ingredient  enumerated  in  the  law,  pro- 
vided such  name  or  names  are  accompanied  In  parentheses  by  some  gucli 
phrase  as  'preparation  of  opium'  or  'opium  preparation,'  followed  by 
the  number  of  minims  or  grains,  as  specified  in  the  regulations;  for 
instance,  'laudanum  (preparation  of  opium),  40  minims  per  ounce.'" 
Food  Inspection  Decision  No.  56,  Department  of  Agriculture. 

3*  Regulation  29.  The  substance  of  regulation  17  is  given  in  the 
section  entitled  "Misbranding.'' 
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quantity  or  proportion  be  stated,  as  required  in  Regulation 

28  (d)."=» 

Sec.  841.    Labeling  wine. 

Concerning  the  labeling  of  wine,  the  following  decision  was 
renderjed  by  the  Board  of  Pood  and  Drug  Inspection,  known 
as  No.  109,  on  August  21, 1909 : 

"After  giving  full  consideration  to  the  data  submitted,  the 
Board  is  of  the  opinion  that  the  term  'wine'  without  modifi- 
cation is  an  appropriate  name  solely  for  the  product  made 
from  the  normal  alcoholic  fermentation  of  the  juice  of  sound 
ripe  grapes,  without  addition  or  abstraction,  either  prior  or 
subsequent  to  fermentation,  except  as  such  may  occur  in  the 
usual  cellar  treatment  for  clarifying  and  aging.  The  addition 
of  water  or  sugar,  or  both,  to  the  must  prior  to  fermentation 
is  considered  improper,  and  a  product  so  treated  should  not 
be  called  'wine'  without  further  characterizing  it.  A  fer- 
mented beverage  prepared  from  grape  must  by  addition  of 
sugar  would  properly  be  called  a  '  sugar  wine '  or  the  product 
may  be  labeled  in  such  a  fashion  as  to  clearly  indicate  that  it  is 
not  made  from  the  untreated  grape  must,  but  with  the  addition 
of  sugar.  The  consumer  is,  under  the  Food  and  Drugs  Act, 
entitled  to  know  the  character  of  the  product  he  buys. 

"Evidence  was  offered  on  the  preparation  of  'wine'  from 
the  marc.  In  these  cases  it  appeared  customary  to  add  both 
water  and  sugar  to  the  marc  and  sometimes  to  use  saccharin, 
coloring  matter,  preservatives,  etc.,  to  make  a  salable  article. 

"In  the  opinion  of  the  Board  no  beverfige  can  be  made  from 
the  mare  of  grapes  which  is  entitled  to  be  called  'wine'  however 
further  characterized,  unless  it  be  by  the  word  'imitation.' 
The  words  'Pomace  Wine'  are  not  satisfactory,  since  the  prod- 
uct is  not  a  wine  in  any  sense,  but  only  an  'imitation  wine'  and 
should  be  so  labeled.'""' 

35  Regulation  30.  Regulation  is  given  in  the  section  entitled  "Sub- 
stances named  in  drugs  and  foods." 

There  are  numbers  of  unreported  decisions  made  wherein  canned  goods 
have  been  condemned  because  the  cans  fell  two  or  three  ounces  short 
of  the  representations  made  on  the  labels.    See  section  on  "Misbranding." 

38  On  June  26,  1909,  the  Committee  on  Food  Standards,  Association  of 
Official  Agricultural  Chemists,  reported  as  follows  concerning  wines: 
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Sec.  842.    Labeling  whisky. 

Controversies  have  arisen  over  the  labeling  of  whiskies, 
and  to  such  an  extent  that  the  matter  was  referred  to  Presi- 

"1.  Wine  is  the  product  made  by  the  normal  alcoholic  fermentation 
of  the  juice  of  sound,  ripe  grapes,  and  the  usual  cellar  treatment,  and 
contains  not  less  than  seven  (7)  nor  more  than  sixteen  (16)  per  cent, 
of  alcohol,  by  volume,  and  in  one  hundred  (100)  cubic  centimeters 
(20°  C.)  not  more  than  one- tenth  (0.1)  gram  of  sodium  chloride  nor 
more  than  two-tenths  (0.2)  gram  of  potassium  sulphate;  and  for  red 
wine  not  more  than  fourtecn-hundredths  (0.14)  gram,  and  for  white 
wine  not  more  than  twelve-hundredths  (0.12)  gram  of  volatile  acids 
produced  by  fermentation  and  calculated  as  acetic  acid.  Red  wine  is 
wine  containing  the  red  coloring  matter  of  the  skins  of  grapes.  White 
wine  is  wine  made  from  white  grapes  or  the  expressed  fresh  juice  of 
other  grapes. 

"2.  Dry  wine  is  wine  in  which  the  fermentation  of  the  sugars  is 
practically  complete  and  which  contains,  in  one  hundred  (100)  cubic 
centimeters  (20°  C. )  less  than  one  ( 1 )  gram  of  sugars,  and  for  dry 
red  wine  less  than  sixteen-hundredths  (0.16)  gram  of  grape, ash  and 
not  less  than  one  and  six-tenths  (1.6)  grams  of  grape  solids,  and  for 
dry  white  wine  not  less  than  thirteen-hundredths  (0.13)  gram  of 
grape  ash  and  not  less  than*  one  and  four-tenths  (1.4)  grams  of  sugar- 
free   grape   solids. 

"3.  Fortified  dry  wine  is  dry  wine  to  which  brandy  has  been  added, 
but  which  conforms  in  all  other  particulars  to  the  standard  of  dry  wine. 

"4.  Sweet  wine  is  wine  in  which  the  alcoholic  fermentation  has  been 
arrested,  and  which  contains,  in  one  hundred  (100)  cubic  centimeters 
(20°  C),  not  less  than  one  (1)  gram  of  sugars,  and  for  sweet  red  wine 
not  less  than  sixteen-hundredths  (0.16)  gram  of  grape  ash,  and  for 
sweet  white  wine  not  less  than  thirteen-hundredths  (0.13)  gram  of 
grape  ash. 

"5.  Fortified  sweet  wine  is  sweet  wine  to  which  wine  spirits  have 
been  added.  By  act  of  Congress,  'sweet  wine'  used  for  making  fortified 
sweet  wine  and  'wine  spirits'  used  for  such  fortification  are  defined  as 
follows  (Sec.  43,  Act  of  October  1,  1890,  26  Stat.,  567,  as  amended  by 
Section  68,  Act  of  August  27,  1894,  28  Stat.,  509,  and  further  amended 
by  Act  of  Congress  approved  June  7,  1906)  :  'That  the  wine  spirits 
mentioned  in  Section  42  of  this  Act  is  the  product  resulting  from  the 
distillation  of  fermented  grape  juice  to  which  water  may  have  been 
added  prior  to,  during,  or  after  fermentation,  for  the  sole  purpose  of 
facilitating  the  fermentation  and  economical  distillation  thereof,  and 
shall  be  held  to  include  the  products  from  grapes  or  their  residues, 
commonly  known  as  grape  brandy ;' and  the  pure  sweet  wine,  which  may 
be  fortified  free  of  tax,  as  provided  in,  ^id  section,  is  fermented  grape 
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dent  Taft,  who  made  a  thorough  examination  of  the  whole 
question,  and  on  December  27,  1909,  rendered  a  written  opin- 
ion on  the  question  involved,  taking  somewhat  a  different  view 
from  that  of  the  Secretary  of  Agriculture  and  the  Solicitor 

juice  only,  and  shall  contain  no  other  substance  whatever  introduced 
before,  at  the  time  of,  or  after  fermentation,  except  as  herein  expressly 
provided;  and  such  s^eet  wine  shall  contain  not  less  than  four  per 
centum  of  saccharine  matter,  which  saccharine  strength  may  be  deter- 
mined by  testing  with  Balling's  saccharometer  or  must  scale,  such 
sweet  wine,  after  the  evaporation  of  the  spirits  contained  therein,  and 
restoring  the  sample  tested  to  original  volume  by  addition  of  water: 
Provided,  That  the  addition  of  pure  boiled  or  condensed  grape  must  or 
pure  crystallized  cane  or  beet  sugar  or  pure  anhydrous  sugar  to  the 
pure  grape  juice  aforesaid,  or  the  fermented  product  of  such  grape 
juice  prior  to  the  fortification  provided  by  this  Act  for  the  sole  purpose 
of  perfecting  sweet  wine  according  to  commercial  standard,  or  the 
addition  of  water  in  such  quantities  only  as  may  be  necessary  in  the 
mechanical  operation  of  grape  conveyers,  crushers,  and  pipes  leading  to 
fermenting  tanks,  shall  not  be  excluded  by  the  definition  of  pure  sweet 
wine  aforesaid:  Provided,  however,  That  the  cane  or  beet  sugar,  or 
pure  anhydrous  sugar,  or  water,  so  used  shall  not  in  either  case  be  in 
excess  of  ten  ( 10 )  per  centum  of  the  weight  of  the  wine  to  be  fortified 
under  this  Act:  And  provided  further.  That  the  addition  of  water 
herein  authorized  shall  be  under  such  regulations  and  limitations  as 
the  Commissioner  of  Internal  Eevenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  may  from  time  to  time  prescribe;  but  in  no 
case  shall  such  wines  to  which  water  has  been  added  be  eligible  for 
fortification  under  the  provisions  of  this  Act  where  the  same,  after 
fermentation  and  before  fortification,  have  an  alcoholic  strength  of  less 
than  five  per  centum  of  their  volume.' 

"6.  Sparkling  wine  is  wine  in  which  the  after  part  of  the  fermenta- 
tion is  completed  in  the  bottle,  the  sediment  being  disgorged  and  its 
place  supplied  by  wine  or  sugar  liquor,  and  which  contains  in  one 
hundred  (100)  cubic  centimeters  (20°  C),  not  less  than  twelve-hun- 
dredths   (0.12)   gram  of  grape  ash. 

"7.  Modified  viine,  ameliorated  wine,  corrected  wine,  is  the  product 
made  by  the  alcoholic  fermentation,  with  the  usual  cellar  treatment, 
of  a.  mixture  of  the  juice  of  sound,  ripe  grapes  with  sugar  (sucrose), 
or  a  syrup  containing  not  less  than  sixty-five  (65)  per  cent,  of  sugar 
(sucrose),  and  in  quantity  not  more  than  enough  to  raise  the  alcoholic 
strength  after  fermentation,  to  eleven    (11)    per  cent,  by  volume. 

"8.  Raisin  wine  is  the  product  made  by  the  alcoholic  fermentation  of 
an  infusion  of  dried  or  evaporated  grapes,  or  of  a  mixture  of  such 
infusion  or  of  raisins  with  grape  juice." 
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General.  According  to  his  suggestion  "whisky"  should  be 
branded  so  as  to  "indicate  just  what  kind  of  whisky  the 
package  contains.  Thus,  straight  whisky  may  be  branded 
as  such  and  may  be  accompanied  by  the  legend  'aged  in  wood.' 
"Whisky  made  from  rectified,  redistilled  or  neutral  spirits  may 
be  branded  as  whisky  made  from  rectified,  redistilled,  or  neu- 
tral spirits,  as  the  case  may  be."  "The  term  'straight  whisky' 
is  well  understood  in  the  trade  and  well  understood  by  con- 
sumers," he  continues.  "There  is  no  reason,  therefore,  why 
those  who  make  straight  whisky  may  not  have  the  brand  upon 
their  barrels  of  straight  whisky,  with  further  descriptive 
brands  as  'Bourbon'  or  'rye'  whisky,  as  to  the  composition  of 
the  grain  used  may  justify,  and  they  may  properly  add,  if 
they  choose,  that  it  is  aged  in  the  wood. ' '  He  also  suggested 
that ' '  rectified, "  "  redistilled, "  or  "  neutral ' '  spirits  or  whiskies 
should  be  so  labeled.  Where  straight  whisky  and  whisky 
made  from  neutral  spirits  are  mixed,  he  considered  it  proper 
to  call  them  a  "blend"  of  straight  whisky  and  whisky  made 
from  neutral  spirits.  Neutral  spirits  made  from  molasses  and 
reducable  to  palatable  strength  could  not  be  labeled  whisky, 
but  should  be  labeled  "rum."  These  suggestions  were 
adopted  by  the  Secretary  of  Agriculture,  and  on  April  25, 
1910,  he  issued  regulations  concerning  the  branding  of  whisky 
in  conformity  therewith.^' 

37  We  give  President  Taft's  decision  in  full : 

"By  the  Pure  Food  Act  of  June  30,  1906,  Congress  forbade  the  intro- 
duction into  interstate  and  foreign  commerce  of  adulterated  or  mis- 
branded  drugs  or  articles  of  food,  with  two  objects,  one  to  preserve  the 
health  of  the  people,  and  the  other  to  prevent  their  being  deceived  by 
label  or  brand  as  to  the  real  character  of  drugs  or  articles  of  food 
offered  for  sale.  Within  the  definitions  of  the  act  potable  liquors  are 
articles  of  food.  An  important  controversy  has  arisen  in  the  execution 
and  the  application  of  the  act  as  to  whether  the  branding  of  certain 
potable  liquors  with  the  name  'whisky'  is  a  misbranding  within  the  act. 
All  distilled  spirits  pay,  under  the  internal  revenue  laws,  a  heavy  tax. 
The  tax  is  measured  by  a  certain  rate  per  proof  gallon.  Theoretically 
pure  ethyl  alcohol  is  200°  proof.  A  proof  gallon  of  distilled  spirits  is 
half  water  and  half  alcohol,  or  a  gallon  of  100'  proof.  Potable  strength 
varies  from  90°  to  102°  or  103°.  Distilled  spirits  are  manufactured 
under  the  close  supervision  of  revenue  officers,  and  the  brands  which  are 
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Sec.  843.    Misbranded  drugs  defined. 

Section  eight  of  the  statute  provides:    "That  the  term  'mis- 
branded,'  as  used  herein,  shall  apply  to  all  drugs, 


«     *     • 


placed  upon  the  packages  containing  the  spirits  after  manufacture  are 
placed  there  under  regulations  of  the  Internal  Revenue  Bureau.  It  is, 
of  course,  of  the  highest  importance  that  the  internal  revenue  law  and 
the  pure  food  law  sh^ld  be  enforced  in  such  a  way  as  to  accomplish 
the  purposes  of  both. 

"In  Internal  Revenue  Order  No.  723  (April,  1907)  directions  were 
given  as  to  how  certain  distilled  spirits  should  be  branded.  The  effect 
of  this  order  was  to  deny  the  right  to  the  use  of  the  brand  'whisky'  to 
any  distilled  liquor  except  that  which  is  known  to  the  trade  as  'straight 
whisky'  and  to  require  the  branding  of  several  kinds  of  liquors  distilled 
from  grain  as  'imitation  whisky.'  The  pure  food  act  does  not  mention 
the  term  'whisky;'  it  does  not  authorize  any  officers  to  fix  a  standard 
in  respect  to  any  article  of  food  or  liquor.  It  therefore  leaves  the 
question  of  what  liquor  may  be  properly  branded  as  whisky  to  those 
who  have  to  execute  the  pure  food  law  and  the  internal  revenue  law, 
subject,  of  course,  to  a  review  of  the  correctness  of  their  action  by 
courts  whenever  a  case  between  parties  litigant,  properly  within  the 
jurisdiction  of  such  courts  shall  arise.  Attorney-Gleneral  Bonaparte 
was  asked  to  pass  upon  the  question  of  what  properly  might  be  in- 
cluded under  the  brand  of  whisky  within  the  pure  food  law,  and  ren- 
dered two  decisions  in  which  he  in  effect  limited  the  proper  use  of  the 
brand  to  what  i^  known  in  the  trade  as  'straight'  whisky.  So  far  as 
appears  from  Mr.  Bonaparte's  opinions,  he  accepted  a  definition  of 
whisky  from  a  dictionary  or  encyclopedia,  and,  in  forming  and  express- 
ing his  opinion,  he  had  not  the  benefit  of  any  evidence  as  to  the  mean- 
ing or  scope  of  the  term  acquired  from  manufacturers,  dealers,  or  con- 
sumers in  the  trade.  Internal  Revenue  Order  723  was  founded  on  Mr. 
Bonaparte's  opinions. 

"A  petition  was  filed  in  April  last  by  a  large  number  of  distillers 
whose  interests  were  affected,  asking  that  the  issue  passed  upon  by  Mr. 
Bonaparte  and  confirmed  by  Mr.  Roosevelt  in  Internal  Revenue  Order 
No.  723  be  reheard  on  the  ground  that  the  meaning  of  the  term  'whisky' 
is  one  of  fact,  and  is  to  be  properly  determined  only  after  consideration 
of  competent  evidence  drawn  from  those  familiar  with  the  trade  in 
which  liquors  are  manufactured  and  sold.  The  rehearing  was  granted, 
and  the  matter  was  referred  to  Hon.  Lloyd  Bowers,  Solicitor-General, 
to  determine  upon  evidence  to  be  submitted  by  all  parties  in  interest: 

"1.  What  was  the  article  called  'whisky'  as  known  (1)  to  the  manu- 
facturers, (2)  to  the  trade,  and  (3)  to  the  consumers  at  and  prior  to 
the  date  of  the  passage  of  the  pure  food  law? 

"2.  What  did  the  term  'whisky'  include?  ' 
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the  package  or  label  of  which  shall  bear  any  statement,  de- 
sign, or  device  regarding  such  article,  or  the  ingredients  or 

"3.  Was  there  included  in  the  term  'whisky'  any  maximum  or  mini- 
mum of  congeneric  substances  as  necessary  in  order  that  distilled 
spirits  should  be  properly  designated  whisky? 

"4.  Was  there  any  abuse  in  the  application  of  the  term  'whisky'  to 
articles  not  properly  falling  within  the  definition  of  that  term  at  and 
prior  to^  the  passage  of  the  pure  food  law,  which  it  was  the  intention 
of  Congress  to  correct  by  the  provisions  of  that  act  ? 

"5.  Is  the  term  'whisky'  as  a,  drug  applicable  to  a  different  product 
than  whisky  as  a  beverage?    If  so,  in  what  particulars? 

"A  very  full  hearing  was  had  before  the  Solicitor-General  and  a 
large  amount  of  evidence  was  taken,  making  a  record  of  more  than 
1,200  printed  pages.  The  answers  of  the  Solicitor-General  to  the 
questions  were  detailed  and  exact.  I  shall  not  set  them  out.  It  is 
sufficient  to  say  that  he  found  from  the  evidence  that  whisky,  as  a 
term  of  the  trade  for  many  "years,  included  much  more  than  'straight' 
whisky;  that  it  included  'rectified'  whisky,  'redistilled'  whisky,  and  all 
distillates  of  grain  reduced  by  water  to  potable  strength  and  containing 
a  sufficient  trace  of  fusel  oil  or  the  congeneric  substances  accompanying 
grain  distillation  to  give  a  distinctive  whisky  flavor  to  the  liquor;  and 
this  whether  or  not  colored  by  burnt  sugar  or  other  harmless  flavoring 
and  coloring  matter.  But  he  excluded  from  the  proper  meaning  and 
scope  of  the  term  'whisky'  that  product  of  continuous  distillation  callsd 
'neutral  spirits,'  though  reduced  to  potable  strength  and  colored  and 
flavored  by  burnt  sugar,  on  the  ground  that  in  such  product  there  was 
not  enough  of  the  fusel  oil  or  congeneric  substances  to  give  to  the  liquor 
the  distinctive  flavor  of  whisky.  He  found  further  that  the  mixture  of 
neutral  spirits  with  whisky,  if  a  sufficient  quantity  of  fusel  oil  or 
congeneric  substances  remained  to  retain  the  whisky  flavor,  was  not  an 
adulteration  and  did  not  make  it  other  than  whisky. 

"Exceptions  were  taken  by  all  parties  to  these  findings  of  the  Solicitor- 
General,  and  the  whole  record  of  the  evidence  hag  been  brought  before 
me  for  consideration  and  decision.  I  invited  the  Attorney-General  and 
the  Secretary  of  Agriculture  to  sit  with  me  and  hear  the  arguments. 
Because  of  the  importance  of  the  case,  I  have  thought  it  necessary  to 
read  with  care  the  entire  evidence  adduced.  The  Solicitor-General  has 
rendered  an  opinion  to  justifj'  his  findings  of  great  ability  and  acumen ; 
&,nd  I  reach  a  somewhat  different  conclusion  from  him  with  much  reluc- 
tance. But  I  am  led  to  do  so  by  a  very  clear  conviction  as  to  what 
the  evidence  shows. 

"Whisky  for  more  than  one  hundred  years  has  been  the  most  general 
and  comprehensive  term  applied  to  liquor  distilled  from  grain.  It  iS 
derived  from  the  Irish  word  'Usquebaugh,'  and  for  mort  than  a  century 
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substances  contained  therein  which  shall  be  false  or  misleading 
in  any  particular  or  to  any    *     *     *     drug  product  which  is 

has  been  used  in  Ireland,  Scotland,  England  and  in  this  country  to 
mean  ardent  spirits  distilled  from  grain  reduced  to  potable  strength. 
Its  flavor  and  color  have  varied  with  the  changes  in  the  process  of  its 
manufacture  in  the  United  States,  Ireland,  Scotland  and  England,  and 
have  been  varied  by  #ie  introduction  into  it  of  fruit  juice  and  burnt 
sugar  and  other  substances.  It  was  manufactured  originally  in  what 
was  called  a  'pot  still'  by  the  distillation  of  wort  or  beer  fermented 
from  grain.  It  was  composed  of  about  equal  parts  of  water  and  ethyl 
alcohol  and  certain  substances  now  called  congeneric  substances  which 
united  were  known  as  fusel  oil;  and  when  the  distillate  was  first  pro- 
duced, the  so-called  fusel  oil  gave  to  the  liquor  a  very  disagreeable  odor 
and  a  very  raw  taste.  The  efforts  of  those  engaged  in  the  manufacture 
were  directed  toward  the  reduction  of  the  amount  of  fusel  oil  in  the 
product  and  toward  the  elimination  of  the  disagreeable  odor  and  taste 
produced  by  it.  This  was  effected  for  a,  great  many  years  by  passing 
the  distilled  spirit  through  leaching  tubs  of  charcoal,  which  tended  to 
purify  it  and  reduce  the  amount  of  fusel  oil,  and  subsequently  rectifici- 
tion  was  followed  by  another  step— t.  e.,  redistillation — and  at  aU 
times  by  the  introduction  of  fruit  essences  or  burnt  sugar.  Burnt  sugar 
is  used  in  Scotch  whisky  as  well  as  in  American  whisky,  though  not 
to  the  same  extent  or  in  the  same  proportion.  Between  1850  and  1860 
in  this  country  a  very  large  and  profitable  business  began  in  certain 
well-known  brands  of  whisky,  which  were  purified  by  leaching  tubs 
and  were  colored  and  fiavored  by  the  use  of  caramel  or  burnt  sugar. 
Though  there  was  some  American  white  whisky,  the  conventional  amber 
or  brown  color  and  whisky  flavor  in  America  was  that  produced  hy  a 
mixture  of  the  raw  whisky  with  its  fusel  oil  reduced  as  much  as  pos- 
sible, and  of  burnt  sugar  or  caramel. 

"Some  time  during  the  Civil  War  it  was  discovered  that  if  raw 
whisky,  as  it  came  from  the  still,  unrectified  and  without  redistillation, 
and  thus  containing  from  one-half  to  one-sixth  of  one  per  cent,  of  fusel 
oil,  was  kept  in  oak  barrels,  the  inside  of  the  staves  of  which  were 
charred,  the  tannic  acid  of  the  charred  oak  which  found  its  way  from 
the  wood  into  the  distilled  spirits  would  color  the  raw  white  whisky 
to  the  conventional  color,  of  American  whisky,  and  after  some  years 
would  eliminate  altogether  the  raw  taste  and  the  bad  odor  given  the 
liquor  by  the  fusel  oil  and  would  leave  a  smooth,  delicate  aroma,  making 
the  whisky  exceedingly  palatable  without  the  use  of  any  additional 
flavoring  or  coloring.  The  whisky  thus  made  by  one  distillation  and 
by  ageing  in  charred  oak  barrels  came  to  be  known  as  'straight'  whisky, 
and  to  those  who  were  good  judges  came  to  be  regarded  as  the  best 
and  purest  whisky. 
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falsely  branded  as  to  the  State,  Territory  or  country  in  which 
it  is  manufactured  or  produced.    That  for  the  purposes  of  this 

"Meantime  the  other  and  shorter  method  of  making  whisky  grew 
greatly  in  its  use,  and  the  amount  of  distilled  spirits  made  from  grain 
either  by  rectifying  or  by  redistilling,  which  were  reduced  to  potable 
strength  and  given  a  conventional  flavor  of  whisky  by  the  use  of  burnt 
sugar  and  other  essences,  far  exceeded  that  of  the  so-called  'straight 
whiskies;'  and  as  according  to  this  method  n  potable,  pleasant  bev- 
erage could  be  made  in  a  short  time  without  the  ageing  in  wood  and 
without  the  loss  of  interest  on  the  capital  involved  in  holding  the 
product  for  two  or  three  years  while  it  acquired  color  and  flavor,  it 
could  be  sold,  of  course,  much  cheaper.  It  was  made  originally  by 
distilling  a  product  at  a  proof  of  from  140°  to  160°,  called  'high  wines,' 
by  taking  these  high  wines  to  a  rectifying  house  and  there  passing 
them  through  leaching  tubs  to  reduce  as  far  as  possible  the  fusel  oil, 
and  then  coloring  and  flavoring  the  whisky  with  burnt  sugar;  or  by 
another  step  of  purification,  which  was  a  redistillation  of  the  high 
wines,  reducing  the  fusel  oil  still  further,  and  then  the  coloring  and 
flavoring  by  caramel.  The  product  of  this  system  was  known  as  'finis'hed 
whisky;'  whereas  the  raw  spirits  delivered  were  known  as  'high  wines.' 

Subsequently,  about  1872  or  a  little  later,  a  patent  still  came  into 
use  by  which  it  was  possible  through  one  process  of  continuous  dis- 
tillation to  clarify  the  spirits  somewhat  more  completely  of  the  fusel 
oil  than  the  old  system  of  rectifying  by  leaching  tubs,  or  even  by 
redistillation  as'  a  separate  step;  and  the  result  of  this  continuous 
distillation  was  the  production  of  what  was  known,  and  is  known  now, 
as  'neutral  spirits,'  at  a  proof  varying  from  160°  to  188°.  They  still 
had  a  small  trace  of  the  congeneric  substances  that  go  to  make  up 
what  is  known  as  'fusel  oil,'  but  not  enough  substantially  to  aff^ect  the 
flavor.  The  rectifiers,  who  pay  a  tax  as  such  under  the  internal 
revenue  law,  then  began  to  use  neutral  spirits  as  they  had  used  high 
wines  before,  to  color  them  with  burnt  sugar,  and  to  offer  them  as 
whisky.  The  difference  between  the  whisky  made  from  high  wines  and 
the  whisky  made  from  neutral  spirits  was  the  difference  in  the  tracss 
of  fusel  oil,  being  less  in  the  latter  than  in  the  former,  but,  so  far  as  I 
am  able  to  determine  from  the  evidence,  there  was  only  a  difference  in 
slight  degree.  The  importance  of  the  fusel  oil  in  the  product  ready  for 
the  drinker  can  be  judged  by  the  fact  that  it  varies  in  straight  whisky 
from  one-half  of  one  per  cent,  to  one-sixth  of  one  per  cent.,  but  that  in 
rectified  and  redistilled  whisky  it  is  considerably  less,  and  in  the 
presence  of  burnt  sugar  it  can  hardly  be  perceptible  to  the  taste. 

"All  these  products — straight  whisky,  rectified  spirits  whisky,  redis- 
tilled spirits  whisky  and  neutral  spirits  whisky — ^when  reduced  by 
water  to  a  hundred  proof  or  less  and  sold  upon  the  market  as  beverages. 
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act  an  article  shall  also  be  deemed  to  be  misbranded :  In  cas.e 
of  drugs:    First — If  it  be  an  imitation  of  or  offered  for  sale 

were  known  to  the  trade  and  to  the  customers  as  'whiskies;'  the  differ- 
ence between  straight  whisky  and  ■  the  neutral  spirits  whisky,  which 
now  constitutes  and  for  thirty  years  last  passed  has  constituted,  per- 
haps, 75  per  cent,  of  all  the  whisky  sold,  was  well  understood,  and  the 
difference  between  the*  two  was  seen  in  the  difference  in  price  which 
each  commanded  in  the  market. 

"It  was  supposed  for  a  long  time  that  by  the  ageing  of  straight, 
whisky  in  the  charred  wood  a  chemical  change  took  place  which  rid 
the  liquor  of  the  fusel  oil  and  thus  destroyed  the  unpleasant  taste  and 
odor.  It  now  appears  by  chemical  analysis  that  this  Is  untrue;  that 
the  effect  of  the  ageing  is  only  to  dissipate  the  odor,  and  to  modify  the 
raw,  unpleasant  flavor,  but  to  leave  the  fusel  oil  still  in  the  straight 
whisky.  Fusel  oil  is  known  to  be  poisonous  and  injurious.  In  the 
small  quantity  in  the  straight  whisky  it  probably  does  no  harm.  But 
however  this  may  be,  it  is  certain  that  in  the  whisky  made  of  neutral 
spirits  there  is  less  fusel  oil  and  less'  of  the  poison  arising  therefrom 
than  there  is  in  the  straight  whisky.  The  question,  therefore,  is  not 
here  one  of  health.  It  is  only  one  of  correct  branding  to  prevent  deceit 
of  the  public  as  to  what  it  is  buying. 

"After  an  examination  of  all  the  evidence,  it  seems  to  me  overwhelm 
ingly  established  that  for  a  hundred  years  the  term  'whisky'  in  the 
trade  and  among  the  customers  has  included  all  potable  liquor  distilled 
from  grain;  that  the  straight  whisky  is,  as  compared  with  the  whisky 
made  by  rectification  or  redistillation  and  flavoring  and  coloring  matter, 
a  subseqnent  improvement,  and  that  therefore  it  is  a  perversion  of  the 
Pure  Food  Act  to  attempt  now  to  limit  the  meaning  of  the  term 
'whisky'  to  that  which  modern  manufacture  and  taste  have  made  the 
mbst  desirable  variety. 

"Exactly  the  same  question  has  arisen  in  England  and  has  been 
determined  by  a  Royal  Commission  of  eminent  lawyers  and  scientific 
men  in  the  same  way.  That  Commission  held,  after  a  full  investigation, 
that  neutral,  or  velvet  spirits,  as  they  are  there  more  frequently  called, 
made  by  a  patent  still  from  grain  was  whisky  when  reduced  to  potable 
strength.  The  same  conclusion  is  shown  to  have  been  in  the  mind  of 
Congress  in  1882  when  a  question  arose  in  the  House  of  Representa- 
tives, as  between  the  method  of  taxation  of  straight  whisky  and  of 
that  liquor  which  was  the  product  of  continuous  distillation.  Both 
were  denominated  whisky  in  the  discussion.  Congress  legislated  with 
reference  to  the  distinction  between  the  two  in  the  method  of  manu- 
facture and  preparation  for  use  as  a  beverage,  which  was  admitted  on 
all  sides  to  exist,  but  no  question  was  made  as  to  the  proper  application 
of  the  term  'whisky'  to  both  kinds  of  liquor. 
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Under  the  name  of  anothei?  article.    Second — If  the  contents 
of  the  package  as  originally  put  up  shall  have  been  removed, 

"With  deference  to  the  very  able  consideration  of  this  question  made 
by  Doctor  Wiley  and  other  distinguished  chemists,  I  think  the  funda- 
mental error  in  all  conclusions  differing  from  this  is  one  of  fact  as  to 
what  the  name  of  whisky  actually  has  included  for  the  last  hundred 
years;  and  while  Mr.  Bowers,  the  Solicitor-General,  greatly  enlarged 
in  his  definition  the  character  and  scope  of  the  term  'whisky'  beyond 
theirs,  he  fell  into  what  seems  to  me  to  be  the  error  of  making  too 
nice  a  distinction  in  reference  to  the  amount  of  congeneric  substances 
or  traces  of  fusel  oil  required  to  constitute  whisky  for  practical  pur- 
poses when  the  flavor  and  color  of  all  whiskies  but  straight  whisHies 
have  been  chiefly  that  of  ethyl  alcohol  and  burnt  sugar.  If  high  wines 
at  from  140°  to  160°  when  reduced  to  potable  strength  and  containing 
a  very  small  quantity  of  fusel  oil  and  flavored  by  burnt  sugar  are 
whisky,  as  he  has  found,  then  the  mere  improvement  in  the  process  by 
continuous  distillation  so  as  to  give  a.  product  of  from  160°  to  188° 
proof  and  still  further  to  reduce  its  fusel  oil,  is  to  not  change  its  whole 
nature  or  to  make  what  was  genuine  'whisky'  'imitation  whisky,' 
because  of  a  slightly  reduced  trace  of  one  ingredient.  The  distinction 
is  too  impracticable,  in  my  judgment,  for  the  execution  of  the  law. 
It  may  be  that  the  public  were  not  fully  or  exactly  advised  as  to  the 
change  in  the  process  when  it  was  made,  but  the  change  in  the  process 
was  slight  and  effected  economy  in  the  production  rather  than  the 
flavor  of  the  product;  and  if  the  public  detected  no  difference  in  flavor 
in  the  product  of  the  improved  process,  as  they  did  not,  but  continued 
for  forty  years  to  regard  it  as  the  same,  there  was  no  deceit  in  con- 
tinuing to  call  whisky  that  which  was  thus  merely  improved  in  its 
manufacture  without  substantial  change  of  composition  or  flavor. 

"It  is  undoubtedly  true  that  the  liquor  trade  has  been  disgracefully 
full  of  frauds  upon  the  public  by  false  labels;  but  these  frauds  did  not 
consist  in  palming  off  something  which  was  not  v/hisky  as  whisky,  but 
in  palming  one  kind  of  whisky  as  another  and  better  kind  of  whisky. 
Whisky  made  of  rectified  or  redistilled  or  neutral  spirits  and  given  a 
color  and  flavor  by  burnt  sugar,  made  in  a  few  days,  was  often  branded 
as  Bourbon  or  Eye  straight  whisky.  The  way  to  remedy  this  evil  is 
not  to  attempt  to  change  the  meaning  and  scope  of  the  term  'whisky,' 
accorded  to  it  for  one  hundred  years,  and  narrow  it  to  include  only 
straight  whisky;  and  there  is  nothing  in  the  Pure  Food  Law  that  war- 
rants the  inference  of  such  an  intention  by  Congress.  The  way  to  do  it 
is  to  require  a  branding  in  connection  with  the  use  of  the  term  'whisky' 
which  will  indicate  just  what  kind  of  whisky  the  package  contains. 
Thus,  straigiht  whiskies  may  be  branded  as  such  as  may  be  accompanied 
by  the  legend  'aged  in  wood-'    Whisky  made  from  rectified,  redistilled, 
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in  whole  or.  in  part,  and  other  contents  shall  have  been  placed 
in  such  package,  or  if  the  package  fail  to  bear  a  statement 

or  neutral  spirits  may  be  branded  as  whisky  made  from  rectified,  redis- 
tilled or  neutral  spirits,  as  the  case  may  be. 

"With  this  result,  the  question  arises  what  ought  the  order  to  be  so 
that  the  purpose  of  the  Pure  Food  Law  can  be  carried  out.  The  term 
'straight  whisky'  is  w%ll  understood  in  the  trade  and  well  understood 
by  consumers.  There  is  no  reason,  therefore,  why  those  who  make 
straight  whisky  may  not  have  the  brand  upon  their  barrels  of -straight 
whisky,  with  further  descriptive  terms  as  'Bourbon'  or  'Rye'  whisky, 
as  the  composition  of  the  grain  used  may  justify,  and  they  may  prop- 
erly add,  if  they  choose,  that  it  is  aged  in  the  wood. 

"Those  may  make  whisky  of  'rectified,'  'redistilled'  or  'neutral'  spirits 
cannot  complain  if,  in  order  to  prevent  further  frauds,  they  are  required 
to  use  a  brand  which  shall  show  exactly  the  kind  of  whisky  they  are 
selling.  For  that  reason  it  seems  to  me  fair  to  require  them  to  brand 
their  product  as  'whisky  made  from  rectified  spirits,'  or  'whisky  made 
from  redistilled  spirits,'  or  'whisky  made  from  neutral  spirits,'  as  the 
case  may  be;  and  if  aged  in  the  wood,  as  sometimes  is  the  case  with 
this  class  of  whiskies,  they  may  add  this  fact. 

"A  great  deal  of  the  liquor  sold  is  a  mixture  of  straight  whisky  with 
whisky  made  from  neutral  spirits.  Now,  the  question  is  whether  this 
ought  to  be  regarded  as  a  compound  or  a,  blend.  Th«  Pure  Food  Law 
provides  that  'in  the  case  of  articles  labeled,  branded  or  tagged  so  as 
to  plainly  indicate  that  they  are  compounds,  imitations  or  blends,' 
the  term  'blend'  shall  be  construed  to  mean  a  mixture  of  like  substances, 
not  excluding  harmless  coloring  or  flavoring  ingredients  used  for  the 
purpose  of  coloring  and  flavoring  only.  It  seems  to  me  that  straight 
whisky  and  wljisky  made  from  neutral  spirits,  each  with  more  than 
ninety-nine  and  a  half  per  cent,  ethyl  alcohol  and  water,  and  with  less 
than  half  of  one  per  cent,  of  fusel  oil,  are  clearly  a  mixture  of  like 
substances,  and  that  while  the  latter  may  have  and  often  does  have 
burnt  sugar  or  caramel  to  flavor  and  color  it,  such  coloring  and  flavoring 
ingredients  may  be  regarded  as  for  flavoring  and  coloring  only,  because 
the  use  of  burnt  sugar  to  color  and  flavor  spirits  as  whisky  is  mucli 
older  than  the  coloring  and  flavoring  by  the  tannin  of  the  charred  bark. 
Therefore,  where  straight  whisky  and  whisky  made  from  neutral  spirits 
are  mixed,  it  is  proper  to  call  them  a  blend  of  straight  whisky  and 
whisky  made  from  neutral  spirits.  This  is  also  in  accord  with  the 
decision  of  the  British  Royal  Commission  in  the  case  which  I  have  cited 
upon  a  similar  issue. 

"Canadian  Club  whisky  is  a  blend  of  whisky  made  from  neutral  spirits 
and  of  straight  whisky  aged  in  the  wood,  and  its  owners  and  vendors 
i*re  entitled  to  brand  it  as  such. 
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On  the  label  of  the  quantity  or  proportion  of  alcohol,  morphine, 
opium,  cocaine,  heroin,  alpha  or  beta  eucaine,  chloroform,  can- 
nabis indica,  chloral  hydrate,  or  any  derivation  or  preparation 
of  any  such  substances  contained  therein. ' ' 

"Neutral  spirits  made  from  molasses  and  reduced  to  potable  strength 
has  sometimes  been  called  whisky,  but  not  for  a  sufficient  length  of 
time  or  under  circumstances  justifying  the  conclusion  that  it  is  a, 
proper  trade  name.  The  distillate  from  molasses  used  for  drinking  has 
commonly  been  known  as  rum.  The  use  of  whisky  for  it  is  a  mis- 
branding. 

"There  are  other  kinds  of  liquor  in  respect  to  which  n  decision  is 
invoked,  but  it  is  thought  that  the  principles  above  stated,  and  the 
directions  above  given  in  specific  cases,  will  furnish  a  clear  precedent 
for  all  other  cases. 

"By  such  an  order  as  this  decision  indicates  the  public  will  be  made 
to  know  exactly  the  kind  of  whisky  they  buy  and  drink.  If  they  desire 
straight  whisky,  then  they  can  secure  it  by  purchasing  what  is  branded 
'straight  whisky.'  If  they  are  willing  to  drink  whisky  made  of  neutral 
spirits,  then  they  can  buy  it  under  a  brand  showing  it;  and  if  they 
are  content  with  a  blend  of  flavors  made  by  the  mixture  of  straight 
whisky  and  whisky  made  of  neutral  spirits,  the  brand  of  the  blend 
upon  the  package  will  enable  them  to  buy  and  drink  that  which  they 
desire.  This  was  the  intent  of  the  act.  It  injures  no  man's  lawful 
business,  because  it  only  insists  upon  the  statement  of  the  truth  in  the 
label.  If  those  who  manufacture  whisky  made  of  neutral  spirits,  and 
wish  to  call  it  'whisky'  without  explanatory  phrase,  complain  because 
the  addition  of  'neutral  spirits'  in  the  label  takes  away  some  of  their 
trade,  they  are  without  a  just  ground  because  they  lose  their  trade 
merely  from  a  statement  of  the  fact.  The  straight  whisky  men  are 
relieved  from  all  future  attempt  to  pass  off  neutral  spirits  whisky  as 
straight  whisky.  More  than  this,  if  straight  whisky  or  any  other  kind 
of  whisky  is  aged  in  the  wood,  the  fact  may  be  branded  on  the  package, 
and  this  claim  to  public  favor  may  truthfully  be  put  forth.  Thus  the 
purpose  of  the  Pure  Food  Law  is  fully  accomplished  in  respect  of  mis- 
branding and  truthful  branding. 

"This  opinion  will  be  certified  to  the  Secretary  of  the  Treasury,  the 
Secretary  of  Agriculture,  and  the  Secretary  of  Commerce  and  Labor 
to  prepare  the  regulation  in  accordance  herewith,  under  the  Pure  Food 
Law;  and  to  the  Secretary  of  the  Treasury  and  the  Commissioner  of 
Internal  Revenue  to  prepare  the  proper  regulation  under  the  Internal 
Revenue  Law." 

William  H.  Taft. 

The  White  House,  December  27,  1909. 
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Sec.  844.    Misbranded  food  defined— Adulteration. 

Section  eight  of  the  statute  provides :    ' '  That  the  term  '  mis- 
hranded,' as  used  herein,  shall  apply  to  all    *     *     *     articles 
of  food,  or  articles  which  enter  into  the  composition  of  food, 
the  package  or  label  of  which  shall  bear  any  statement,  design 
or  devicie  regarding  such  article,  or  the  ingredients  or  sub- 
stances contained  Mierein,  which  shall  be  false  or  misleading 
in  any  particular,  and  to  any  food    *     *     *     product  which  is 
falsely  branded  as  to  the  State,  Territory  or  country  in  which 
it  is  manufactured  or  produced.    In  the  case  of  food :   First — 
If  it  be  an  imitation  of  or  offered  for  sale  under  the  distinctive 
name  of  another  article.    Second — If  it  be  labeled  or  branded 
so  as  to  deceive  or  mislead  the  purchaser,  or  purport  to  be 
a  foreign  product  when  not  so,  or  the  contents  of  the  pack- 
age, as  originally  put  up,  shall  have  been  removed  in  whole 
or  in  part,  and  other  contents  shall  have  been  placed  in  such 
package,  or  if  it  fail  to  bear  a  statement  on  the  label  of 
the  quantity  or  proportion  of  any  morphine,  opium,  cocaine, 
heroin,  alpha  or  beta  eueaine,  chloroform,  cannabis  indica, 
chloral  hydrate,  or  acetenilide,  or  any  derivation  or  prepara- 
tion of  any  such  substance  contained  therein.     Third — If  in 
package  form,  and  the  contents  are  stated  in  terms  of  weight  or 
measure,  they  are  not  plainly  and  correctly  stated  on  the 
outside  of  the  package.    Fourth — If  the  package  containing 
it  or  its  label  shall  bear  any  statement,  design  or  device  re- 
garding the  ingredients  or  the  substances  contained  therein, 
which  statement,  design  or  device  shall  be  false  or  misleading 
in  any  particular:    Provided,  That  an  article  of  food  which 
does  not  contain  any  added  poisonous  or  deleterious  ingredients 
shall  not  be  deemed  to  be  adulterated  or  misbranded  in  the 
following  cases :    First — In  the  ease  of  mixtures  or  compounds 
which  may  be  now  or  from  time  to  time  hereafter  known  as 
articles  of  food,  under  their  own  distinctive  names,  and  not 
an  imitation  of  or  offered  for  sale  under  the  distinctive  name 
9f  another  article,  if  the  name  be  accompanied  on  the  same 
label  or  brand  with  a  statement  of  the  place  where  said  article 
has  been  manufactured  or  produced.    Second — In  the  ease  of 
articles  labeled,  branded  or  tagged  so  as  to  plainly  indicate 
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that  they  ^re  compounds,  imitations  or  blends,  and  the  word 
'compound,'  'imitation'  or  'blend,'  as  the  case  may  be,  is 
plainly  stated  on  the  package  in  which  it  is  offered  for  sale: 
Provided,  That  the  term  blend  as  used  herein  shall  be  con- 
strued to  mean  a  mixture  of  like  substances,  not  including 
harmless  coloring  or  flavoring  ingredients  used  for  the  pur- 
pose of  coloring  and  flavoring  only:  And  provided,  further. 
That  nothing  in  this  act  shall  be  construed  as  requiring  or  com- 
pelling proprietors  or  manufacturers  of  proprietary  foods 
which  contain  no  unwholesome  added  ingredient  to  disclose 
their  trade  formulas,  except  in  so  far  as  the  provision  of 
this  act  may  require  to  secure  freedom  from  adulteration  or 
misbranding. ' ' 

Sec.  845.    Misbranding. 

According  to  the  rules  and  Regulation  No.  17  of  the  Depart- 
ment of  Agriculture  the  term  ' '  label, ' '  as  used  in  section  eight 
of  the  statute,  ' '  applies  to  any  printed,  pictorial  or  other  mat- 
ter upon  or  attached  to  any  package  of  a  food  or  drug  product, 
or  any  container  thereof  subject  to  the  provisions"  of  the 
act.  It  must  contain  "the  name  of  the  place  of  manufacture 
in  the  case  of  food  compounds  or  mixtures  sold  under  a  dis- 
tinctive name;  statements  which  show  that  the  articles  are 
compounds,  mixtures  or  blends;  the  words  'compound,'  'mix- 
ture' or  'blend,'  and  words  designating  substances  or  their  de- 
rivatives and  proportions  required  to  be  named  in  the  ease 
of  food  and  drugs."  All  this  information  must  appear  upon 
the  principal  label,  and  must  have  no  intervening  description 
or  explanatory  reading  matter.  If  the  name  of  the  manufac- 
turer and  place  of  manufacture  be  given,  they  must  also 
appear  upon  the  principal  label.  In  conjunction  with  the  name 
of  the  substance  must  be  placed  such  phrases,  when  that  is 
true,  as  "artificially  colored,"  "colored  with  sulphate  of  cop- 
per," or  any  other  descriptive  phrase  necessary  to  be  an- 
nounced must  be  conspicuously  displayed.  Other  matters 
elsewhere  on  the  label  may  appear,  in  the  discretion  of  the 
manufacturer.  If  the  contents  be  stated  in  terms  of  weight 
or  measure,  the  statement  must  appear  upon  the  principal 
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label,  and  must  be  couched  in  plain  terms.  If  the  principal 
label  is  in  a  foreign  language,  all  information  required  by 
law  and  the  rules  and  regulations  of  the  department  must 
appear  in  English.  But  additional  labels,  in  other  languages 
may  be  used,  but  none  of  them  more  prominent  than  the  prin- 
cipal label,  and  such  other  labels  must  bear  the  information 
required  by  law,  b»t  not  necessarily  in  English.  The  size  of 
the  type  used  to  declare  the  information  required  must  not 
be  smaller  than  eight  point  (brevier)  capitals ;  but  if  the  size 
of  the  package  will  not  admit  the  use  of  that  size  of  type,  the 
size  may  be  reduced  proportionately.  Descriptive  matter  upon 
the  label  must  be  free  from  any  statement,  design,  or  device 
regarding  the  article  or  the  incrredients  or  substances  contained 
therein,  or  quality  thereof,  or  place  of  origin,  which  is  false 
rr  misleading  in  any  way.  "The  term  'design'  or  'device' 
applies  to  pictorial  matters  of  every  description,  and  to  abbre- 
viations, characters  or  signs  for  weights,  measures  or  names  of 
substances. "  If  an  article  contain  more  than  one  food  product 
or  active  medicinal  agent,  it  is  misbranded  if  named  after 
a  single  constituent.  The  name  of  drugs  employed  in  the 
United  States  Pharmacopoeia  or  National  Formulary  must  be 
used.  The  use  of  any  false  or  misleading  statement,  design, 
or  device  appearing  on  any  part  of  the  label  is  not  permitted, 
notwithstanding  the  opinion  of  any  expert  or  other  person.  No 
food  or  drug  product  can  be  sold  or  offered  for  sale  if  it  has 
no  label  upon  the  package  or  no  descriptive  matter  whatever 
connected  with  it,  either  by  design,  device,  or  otherwise,  if  the 
product  be  an  imitation  of  or  offered  for  sale  under  a  name 
of  another  article.'*  Packages  which  are  adulterated  are  not 
entitled  to  enter  into  interstate  commerce,  although  correctly 
branded  as  to  character  of  contents,  place  of  manufacture  or 
otherwise.'"'  A  compound  shall  be  deemed  misbranded  if  the 
label  be  incomplete  as  to  the  names  of  the  required  ingredients. 
A  simple  product  does  not  require  any  further  statement  than 
the  name  or  distinctive  name  thereof,"  such  as  is  in  common  use 
in  the  English  language,  or,  if  a  drug,  by  any  name  recognized 
in  the  United  States  Pharmacopoeia  or  National  Formulary.*" 

88  Regulation  22.  *»  Regulation  24. 

89  Regulation  23. 
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"When  a  substance  of  a  recognized  quality  commonly  used  in 
the  preparation  of  food  or  drug  product  is  replaced  by  another 
substance  not  injurious  or  deleterious  to  health,  the  name  of 
the  substituted  substance  shall  appear  upon  the  label.  When 
any  substance  which  does  not  reduce,  however^  or  injuriously 
affect  its  quality  or  strength,  is  added  to  a  food  or  drug 
product,  or  other  than  that  necessary  to  its  manufacture  or 
refining,  the  label  shall  bear  a  statement  to  that  effect. ' '  "^ 

"Regulation  25. 

Thus  where  apples  grown  in  Arkansas  were  labeled  "Tepee  Apples. 
Packed  by  C.  H.  Godfrey  &  Son,  Watervliet  and  Benton  Harbor,  Mich- 
igan," by  a  company  at  Kansas  City,  Missouri,  it  was  held  that  there 
was  such  a  misrepresentation  as  was  a,  violation  of  the  statute.  United 
States  V.  100  Cases  of  Tepee  Apples.  Reported  in  Notice  of  Judgment 
No.  36,  issued  by  Department  of  Agriculture  January  11,  1909. 

So  where  whisky,  distilled  from  fermented  molasses,  manufactured 
and  produced  in  New  Orleans,  Louisiana,  was  labeled  "Bourbon  whisky," 
it  was  held  that  there  was  a  clear  violation  of  the  statute.  United 
States  V.  50  Barrels  of  Whisky.  Notice  of  Judgment  No.  68,  issued 
by  the  Department  of  Agriculture  May  14,  1909.  In  this  case  the 
court  charged  as  follows  on  this  point:  "If  the  jury  believes — and 
there  is  a  great  deal  of  testimony  to  that  effect — that  the  word 
'whisky'  is  applied  only  to  a  distillate  made  of  grain,  that  is  an  end 
of  the  case,  an  end  of  the  defense  in  the  case,  this  verdict  must  be 
for  the  United  States,  because  it  is  admitted  in  this  case,  and  it  is  not 
a  question  of  dispute,  that  this  liquor  is  not  made  of  gradn,  but  is  a 
distillate  of  molasses  with  a  slight  infusion  of  sulphuric  acid.  But  the 
jury  might  possibly  find  that  it  could  be  called  whisky.  Then  there 
is  a  second  question,  can  it  be  called  Bourbon  whisky  ?  There  is  a  great 
deal  of  testimony  to  show  that  'Bourbon  whisky,'  in  its  most  general 
sense,  is  a.  whisky  made  from  grains  of  which  corn  is  the  larger  consti- 
tuent. If  you  find  that  this  was  not  such  a  whisky,  then  it  is  not 
Bourbon  whisky,  and  your  verdict  must  be  for  the  United  States. 
Then  there  is  testimony  also  to  the  effect  that  'Bourbon  whisky'  as 
understood  in  the  trade  is  confined  to  a  whisky  made  in  Kentucky. 
If  you  find  that  to  be  the  fact — and  that  is  for  you  to  decide  entirely 
on  the  testimony — if  you  find  that  in  the  trade  and  among  those  who 
deal  and  who  are  familiar  with  the  article  'Bourbon  whisky'  implies 
that  it  was  made  in  Kentucky,  then  of  course  that  is  an  end  of  the 
case  so  far  as  the  claimant  is  concerned,  because  it  is  admitted  that 
this  liquor  was  made  in  New  Orleans." 

"Further,  in  regard  to  Bourbon  whisky,  if  the  term  'Bourbon  whisky' 
implies  that  the  article  was  made  of  corn  in  greater  part — ^not  made 
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Sec.  846.    Guaranteed  goods. 

"No  dealer  shall  be  prosecuted  under  the  provisions  of  this 
act  when  he  can  establish  a  guaranty  signed  by  the  wholesaler, 

of  molasses  but  made  of  grain  of  which  corn  was  the  greater  part — 
then  of  course  it  was  misbranded.  So,  further,  if  you  find  that  'Bourbon. 
whisky'  is  confined  to  whisky  made  in  Kentucky,  and  of  grain,  and 
that  the  larger  constituent  part  must  be  corn,  then  of  course  this 
would  not  be  'Bourbon  whisky,'  because  it  was  not  so  made." 

Where  canned  peas  were  boxed  and  labeled  "2  Doz.  2  lb.  Cans  Choice 
Standard  Peas,"  and  the  average  weight  of  per  can  was  one  pound  ten 
ounces,  the  entire  box  was  condemned,  besides  several  others.  Notice  of 
Judgment  43,  Department  .of  Agriculture,  March  13,  1909. 

Where  whisky  was  labeled  "J.  Jackson,  Old  Eye  Whisky,"  and  on  the 
stamp  end  "Whisky  Compound  with  Grain  Distillate,  Chas.  H.  Ross  & 
Co.,  Baltimore,  Md.,"  and  on  analysis  it  was  found  to  be  colored  by  the 
addition  of  artificial  coloring  matter  introduced  for  the  purpose  of  con- 
cealing inferiority  and  producing  an  imitation  of  old  mature  whisky,  it 
was  condemned,  being  misbranded.  Notice  of  Judgment  No.  45.  De- 
partment of  Agriculture,  March  13,  1909. 

Where  pluto  water  was  labeled  "2  Doz  Qtg  Plutc  Concentrated  Min- 
eral Water,"  and  the  average  of  the  bottles  was  1.6  pints  eacl,  th( 
water  was  condemned.  Notice  of  Judgment  No.  121.  Department  ot 
Agriculture,  November  27,  1909. 

So  where  whisky  was  labeled  "Quinine  Whisky,"  each  bottle  containing 
one  and  one-twenty-fourth  grains  per  ounce,  while  in  fact  only  one 
twenty-fourth  grains  of  alkaloidal  matter  was  to  the  ounce,  the  whisky 
was  condemned.  Notice  of  Judgment  No.  112.  Department  of  Agri- 
culture, November  20,  1909. 

Bottles  of  beer,  among  other  things,  bore  the  words  "Saint  Louis" 
and  "Bohemian  Beer,''  thereby  representing  the  beer  to  be  Bohemian 
beer  and  to  have  been  manufactured  in  St.  Louis.  The  beer  was  not 
Bohemian  beer,  and  it  was  made  in  Brooklyn,  New  York;  The  beer 
was  condemned,  because  misbranded.  Notice  of  Judgment  No.  51.  De- 
partment of  Agriculture,  April   1,  1909. 

In  Kansas  seven  barrels  of  beer  were  seized.  They  were  labeled  as 
follows : 

"Kind,  H.  0.  B.;  No.  A949;  Fargo;  CROWNS:  CROCKERY  for  Rim 
Conrad,  Nevrton,  Kans.,  H.  0.  B.  L.  S."  (in  pencil)  "(1)  (9),  9-26," 
and  filled  with  bottles  labeled  and  branded  "Hop-On.  HB.  (No.  11) 
Heim  Brewery,  Branch  of  the  Kansas  City  Breweries  Co.  A  mild  beer, 
containing  1.82  per  cent  of  alcohol.  Guaranteed  to  comply  with  tha 
Pure  Food  and  Drugs  Act  of  June  30,  1906,  and  Kansas  Pure  Food 
Law."  This  beer  had  been  shipped  by  the  Heim  Brewing  Company 
from  Missouri  to  Newfcon,  Kan.,  and'  was  confiscated  and  ordered  de- 
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jobber,  maimfaeturer  or  other  party  residing  in  the  United 
States,  from  whom  he  purchases  such  articles,  to  the  effect  that 
the  same  is  not  adulterated  or  misbranded  within  the  mean- 
ing of  this  act,  designating  it.  Said  guaranty  to  afford  pro- 
tection, shall  contain  the  name  and  address  of  the  party  or  par- 
ties making  the  sale  of  such'articles  to  such  dealer,  and  in  such 
case  said  party  or  parties  shall  be  amenable  to  the  prosecu- 
tions, fines  and  other  penalties  which  would  attach,  in  due 
course,  to  the  dealer  imder  the  provisions  of  this  act. ' ' " 

stroyed  by  the  court  in  case  of  State  of  Kansas  v.  Conrad  et  al.  A  num- 
ber of  samples  was  subjected  to  analysi.?  by  a  coUaborating  chemist  of 
the  Bureau  of  Chemistry  of  the  Department  of  Agriculture,  with  the 
result  that  alcohol  was  found  to  be  present  in  quantity  varying  frOTi 
4.41  pej-  cent,  to  4.78  per  cent.  The  barrels  were  condemned.  Notice 
of  Judgment  No.  65.    Department  of  Agriculture,  May  5,  1909. 

"The  act  forbids  the  use  of  any  statement,  design,  or  device  in  connec- 
tion with  anydrug  product  which  is  false  or  misleading  in  any  partio'i- 
lar.  A  defect  of  this  kind  would  not  be  corrected  by  giving  the  formuli 
on  the  label.  If  the  formula  is  given,  it  must  be  the  correct  and  complete 
formula.  It  is  held  that,  in  addition  to  those  substances  required  by  the 
act  to  be  named,  if  only  a  part  of  the  active  medicinal  agents  used  in 
the  manufacture  of  a  drug  product  are  set  forth  on  the  label,  such  a 
procedure  is  misleading  and  therefore  forbidden  by,  the  law.  All  drug 
products  and  their  labels  must  conform  to  the  act,  whether  the  formula 
is  or  is  not  given  on  the  label."  Food  Inspection  Decision  No.  53.  De- 
partment of  Agriculture,  January  28,  1907. 

.  *2  Section  9.  Aiserial  number  is  assigned  to  the  goods  guaranteed;  but 
the  guaranty  represented  by  this  number  is  the  guaranty  of  the  manu- 
facturer and  not  of  the  Government.  If  the  serial  number  is  misrep- 
resented or  abused  it  will  be  withdrawn,  and  the  guaranty  returned, 
after  proper  notice.     Food  Inspection  Decision  No.  70,  May  14,   1907. 

In  no  case  is  a  guaranty  a  good  defense,  unless  it  be  from  the  person 
who  sold  the  goods  to  the  person  oflfering  the  guaranty  as  a  defense. 

The  words  "Guaranteed  under  the  Food  and  Drugs  Act,  June  30, 
1906,"  should  be  used  and  no  other.  Food  Inspection  Decision  No.  40, 
Department  of  Agriculture,  October  25,  1906. 

The  Secretary  of  Agriculture  has  adopted  the  following  regulations- 
applicable  to  this  section: 

"  ( a )  No  dealer  in  food  or  drug  products  will  be  liable  to  prosecution 
if  he  can  establish  that  the  goods  were  sold  under  a  guaranty  by  the 
wholesaler,  manufacturer,  jobber,  dealer  or  other  party  residing  in.  the 
United  States  from  whom  purchased. 

"(6)   A  general  guaranty  may  be  filed  with  the  Secretary  of  Agricul- 
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Sec.  847.    Exports  and  imports  of  foods  and  drugs. 

"  (a)  Food  products  intended  for  export  may  contain  added 
substances  not  permitted  in  foods  intended  for  interstate  com- 

ture  by  the  manufacturer  or  dealer  and  be  given  a  serial  number,  which 
number  shall  appear  on  each  and  every  package  of  goods  sold  undei- 
such  guaranty  with  the  words  'Guaranteed  by  [insert  name  of  guar- 
antor] under  the  Food  and  Drugs  Act,  June  30,  1906.' 

"(c)   The  following  form  of  guaranty  is  suggested: 

"I  (we)  the  undersigned  do  hereby  guarantee  that  the  articles  of  foods 
or  drugs  manufactured,  packed,  distributed,  or  sold  by  me  (us)  [speci- 
fying the  same  as  fully  as  possible]  are  not  adulterated  or  misbranded 
within  the  meaning  of  the  Food  and  Drugs  Act,  June  30,  1906. 

"(Signed  in  ink.) 


[Name  and  place  of  business  of  wholesaler,  dealer,  manufacturer,  jobber, 
or  other  party.] 

"(d)  If  the  guaranty  be  not  filed  with  the  Secretary  of  Agriculture 
as  above,  it  should  identify  and  be  attached  to  the  bill  of  sale,  invoice, 
bill  of  lading,  or  other  schedule  giving  the  names  and  quantities  of  the 
articles  sold." 

On  November  11,  1907,  the  Attorney-General,  in  an  opinion  given  to 
the  Secretary  of  Agriculture,  thus  construed  this  section,  and  thereafter 
the  original  rule  adopted  under  it  was  adopted  as  given  above. 

"Sie:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
September  10,  in  which  you  request  my  opinion  upon  a  question  which 
has  arisen  in  your  Department  in  the  administration  of  the  food  and 
drugs  act  of  June  30,  1906,  in  a  class  of  cases  of  which  the  following  is 
a  type: 

"An  examination  having  been  made  in  the  Bureau  of  Chemistry,  in 
accordance  with  section  4  of  the  act,  of  a  sample  of  food  purchased 
from  a  retail  dealer  in  the  District  of  Columbia,  and  the  food  having 
been  found  to  be  adulterated,  the  dealer  was  cited  for  a  hearing,  and, 
having  appeared,  established  as  a  defense  under  which  he  claimed  pro- 
tection a  written  guaranty,  conforming  to  the  rquirements  of  section  9 
of  the  act,  from  a  Maryland  wholesaler  who  had  sold  him  the  food  and 
shipped  it  to  him  in  the  District  of  Columbia  in  the  exact  condition  in 
which  he  sold  it  here. 

"The  Maryland  wholesaler,  having  been  then  cited,  in  turn  appeared 
and  established  a  similar  guaranty,  under  which  he  also  claimed  pro- 
tection, from  a  Pennsylvania  manufacturer  who  had  sold  him  the  food 
and  had  shipped  it  to  him  in  Maryland  in  the  exact  condition  in  which 
he  had,  in  turn,  guaranteed  it  and  shipped  it  to  the  retailer  in  the 
District  of  Columbia. 
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merce,  when  the  addition  of  such  substances  does  not  conflict 
with  the  laws  of  the  country  to  which  the  food  products  are 

"The  question  upon  which  my  opinion  is  requested  is  whether,  upon 
such  state  of  facts,  the  Maryland  wholesaler  is  amenable  to  prosecu- 
tion for  violation  of  the  act  or  is  protected  by  the  guaranty  from  the 
Pennsylvania  manufacturer. 

"By  section  2  of  the  food  and  drugs  act  (34  Stat.,  768)  it  is  made  a 
misdemeanor,  inter  alia,  to  ship  any  adulterated  or  misbranded  food 
or  drugs  in  interstate  commerce,  or  to  receive  the  same  in  such  com- 
merce, and,  having  so  received,  to  deliver  the  same  to  any  other  person 
in  original,  unbroken  packages,  or  to  sell  the  same  in  the  District  of 
Columbia. 

"Section  9  of  the  act  further  provides: 

"That  no  dealer  shall  be  prosecuted  under  the  provisions  of  this  act 
when  he  can  establish  a  guaranty  signed  by  the  wholesaler,  jobber,  manu- 
facturer, or  other  party  residing  in  the  United  States,  from  whom  he 
purchases  such  articles,  to  the  effect  that  the  same  is  not  adulterated 
or  misbranded  within  the  meaning  of  this  act,  designating  it.  Said  guar- 
anty, to  afford  protection,  shall  contain  the  name  and  address  of  the 
party  or  parties  making  the  sale  of  such  articles  to  such  dealer,  and 
in  such  case  said  party  or  parties  shall  be  amenable  to  the  prosecu- 
tions, fines,  and  other  penalties  which  would  attach,  in  due  course,  to 
the  dealer  under  the  provisions  of  this  act. 

"After  careful  consideration  of  this  act,  together  with  the  memoranda 
prepared  by  the  members  of  the  Board  of  Food  and  Drug  Inspection, 
which  you  have  submitted  with  your  letter,  I  am  of  the  opinion  that 
the  guaranty  from  the  Pennsylvania  manufacturer  affords  complete  pro- 
tection to  the  Maryland  wholesaler  and  that  he  is  hence  not  amenable 
to  prosecution  under  the  act  on  account  either  of  the  interstate  sale 
and  shipment  made  by  him  to  the  retailer  in  the  District  of  Columbia 
or  of  the  guaranty  given  by  him  in  connection  therewith. 

"1.  It  is  clear  that  the  Maryland  wholesaler  is  protected  from  prose- 
cution for  the  interstate  sale  and  shipment  made  by  him,  by  the  explicit 
provision  of  section  9,  that  'no  dealer  shall  be  prosecuted  under  the 
provisions  of  this  act  when  he  can  establish  a  guaranty  signed  by  the 
wholesaler,  jobber,  manufacturer,  or  other  party  residing  in  the  United 
States,  from  whom  he  purchases  such  articles,  to  the  effect  that  the 
same  is  not  adulterated  or  misbranded  within  the  meaning  of  the  act.' 

"The  broad  term  'dealer'  which  is  used  in  this  section,  not  being 
restricted  in  its  meaning  by  any  other  provision  of  the  act,  includes 
those  who  deal  at  wholesale  as  well  as  those  who  deal  at  retail.  I  am 
of  the  opinion,  therefore,  that  under  the  plain  language  of  this  provision 
any  dealer,  whether  a  wholesaler  or  retailer,  who  would  otherwise  be 
amenable  to  prosecution  for  dealing  in  an  adulterated  or  misbrandi'd 
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to  be  exported,  and  whfen  such  substanees  are  added  in  accord- 
ance with  the  directions  of  the  foreign  purfchftser  cr  his  agent. 

article  in  violation  of  the  act,  is  protected  from  prosecution  on  such 
account  by  establishing  a  guaranty  in  conformity  with  the  requirements 
of  the  act,  signed  by  a  resident  of  the  United  States  from  whom  he 
purchased  such  article. 

"2,  A  more  difficult  <[uestion,  however,  arises  in  reference  to  the  !ia- 
bility-of  the  Maryland  wholesaler  to  prosecution  by  reason  of  the  guar- 
anty which  ;he  gave  thie  Distript  pt  Columbia  retailer  in  connection  with 
the  sale  and  shipment  to  him.,. 

"It  is  expressly  provided  by  I  action  S  of  the  act  that  wherever  a  dealer 
who  would  otherwise  be  subject  to  prosecution  establishes  a  guaranty 
from  a  resident  of  the  United  States  who  sold  him  the  articles,  the 
dealer  is  thereby  protected,  and  such  guarantor  'shall  be  amenable  to 
the  proseeutiODS,  fines,jand  other  penalties  which  would  attach,  in  due 
course,  to  the  dealer  under  the  provisions  of  this  act.'  Construing  this 
section,  in  its  entirety,  I  am  of  the  opinion  that  its  purpose  was  tp.  create, 
in  addition  to  the  offense  of  manufacturing  and  dealing  in  adulterated 
and  misbrajided -food  and  drugs  speciiically  made  misdemeanors,  l|y 
sections'  1  and  2  of  thei  act,  the  distinct  and  substantive  offense  of  guar- 
anteeing, un/Jer  the  fjfod  and  drugs  act,  any  adulterated  or  misljranded 
article — ^tjiereby  enabling  the  purchaser  to  deal  with  such  articles  in  a 
manner  otherwise  forbidden  without  being  amenable  to  the  punishment 
to  whicJi  he  would  otherwise  be  subject — the  offense  of  giving  si^ch  false 
guaranty,  however,,  not  to  be  complete  until  the  purchaser  deals  wi+h 
the  article  thi^s^  guaranteed  in  a  manner  otherwise  punishable,  by  the 
aot,  in  which  event  the  guarantor  would  become  subject  to  the  same 
punishment  for  giving  the  false  guaranty  as  that  to  which  the  purchaser 
would  otherwise  be  amenajble  by  reason  of  his  dealing  with  the  article. 

"Without  discussing  the  scope  and  effect  of  this  provision,  I  am  of  the 
opinion  that  whatever  this:  mjiy  be,  the  maker  of  a  false  guaranty  is 
jvist  as  Hfuch  protected  from  any  prosecution  to  which  he  might  be 
liable  on  this  accpunt,  by  establishing  a  former  guaranty  from  the  per- 
son from  whom  he  purchased  the  article,  as  he  is  thereby  protected  from 
prosecution  for  dealing  with  the  article  in  a  manner  otherwise  forbidden 
by  the  act ;  in  other  words,  that  the  former  guaranty  is  a.  complete  pro- 
tection against  any  prosecution  under  this  act. 

"It  is  true  tliat  section  9  does  not  specifically  state  that  the  first  guar- 
anty shall  protect  the  second  guarantor,  but  this  result  follows  from  the 
broad  provision  thfit  'no  dealer  shall  be  prosecuted  under  the. provi- 
sions of  this  act  when  he  can  establish  a  guaranty  signed  by  the  .  .  . 
party  .  .  .  from  whom  he  purchases  such  articles.'  As  a  prose- 
cution for  the' false  guaranty  would  be  a  prosecution  'under  the  provi- 
sions' of  the   act,  and  as   the   dealer's   protection   under   his  vendor's 
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"(6)  The  exporter  is  not  required  to  furnish  evidence  that 
goods  have  been  prepared  or  packed  in  compliance  with  the - 

guaranty  is  not  limited  by  the  act  to  prosecutions  for  dealing  in  the 
articles,  but  includes .  all  prosecutions  under  its  pro^dsions^  a  formpr 
guaranty  would  in  my  opinion  afford  a  dealer  protection  againatrthe  pun- 
ishment to  which  he  might  otherwise  be  amenable  for  his  own  false 
guaranty  as  well  as  for  selling  or  shipping  the  article  in  violation  of 
the  act. 

"In  short,  the  intention  of  Congress  appears  to  have  been  to  relieve 
from  liability  any  person  who  would  otherwise  be  subject  to  any  prose- 
cution under  the  act  if  he  establishes  a  guaranty  from  the  person  who 
sold  him  the  goods,  provided  such  person  is  a  resident  of  the  United 
States,  and  therefore  himself  within-  the  reach  of  prosecution,  and  to 
make  such  original  guarantor  subject  to  prosecution  in  lieu  of  the  sub- 
sequent offender.  Congress  evidently  intending  to  refer  back  liability  in 
such  case,  in  general,  to  the  original  guarantor,  who,  of  •■  course,  in  the 
case  of  goods  of  domestic  production,  would  usually  be  the  manufac- 
turer, who  would  know  their  real  character,  and,  in  the  case  of  goods 
imported  from  a  foreign  country,  would  be  the  importer,  who  would 
assume  responsibility  therefor,  and  to  make  the  liability  to  punishment 
fall  upon  such  original  guarantor  so  far  as  possible. 

"It  further  appears  from  the  report  of  the  House  Committee  on  Inter- 
state and  Foreign  Commerce,  which  reported  the  food  and  drugs  bill 
for  passage  in  substantially  the  form  in  which,  it  was  afterwards  en- 
acted, and  which,  under  the  doctrine  of  Holy  Trinity  Church  v..  United 
States,  143  U.  S.  457;  464,  and  United  States  v.  Binns,  194  U.  S.  486,  49% 
may  be  properly  looked  to  for  the  purpose  of  throwing  light  upon  the 
intent  of  Congress,  that  the  provision  in  question  was  .inserted  in  the 
bill  by  the  committee  andjthat.its  general  purpose  was  to  protect  persons 
-dealing  in  the  articles  subsequent  to  the  manufacturer  or  importing 
agent  and  direct  the  penalty  to  the  original  guarantor  as  far  as  possible. 
The  committee  in  its  report  said: 

"  'As  the  principal  purpose  of  the  bill  is  to  prevent  interstate  and 
foreign  commerce  in  adulterated  or  falsely  branded  .  articles  of  food, 
drink,  and  medicine,  the  committee  has  inserted  in  the  bill  a  provision 
intended  to, protect  all  persons' dealing  in  the  articles  subsequent  to  the 
manufacturer,  or  importing  agent. 

"Section  8  of  the  bill  provides  that  no  dealer  shall  be  Convicted  when 
he  is  able  to  prove  a  guaranty  of  conformity  with  the  provisions  of  the 
act  signed  by  the  manufacturer  or  the  party  from  whom  he  purchased. 
The  section  requires  that  the  guarantor  shall  reside  within  the  United 
States  and  that  the  guaranty  shall  contain  his  full  name  and  address. 

"In  other  sections  of  the  bill  there  are  provisions  for  collecting 
samples  or  specimens  and  the  examination  of  such  in  order  to  determine 


§  847  TB-\FFIC   IN   INTOXICATING    LIQUORS.  1420 

laws  of  the  foreign  country  to  which  said  goods  are  intended 
to  be  shipped,  but  such  shipment  is  made  at  his  own  risk. 

whether  they  are  adulterated  or  misbranded,  and  the  bill  provides  that 
any  party  from  whom  a  sample  was  obtained  shall  be  given  an  oppor- 
tunity to  be  heard  before  the  Secretary  of  Agriculture  shall  certify  to 
the  United  States  district  attorney  the  results  of  an  examination  of 
the  article  as  the  basis  for  prosecution;  so  that  if  samples  of  goods 
shall  be  taken  from  a  retail  or  wholesale  dealer-  who  has  received  a 
guaranty  of  conformity  with  the  provisions  of  the  act  from  the  person 
who  sold  to  him,  he  will  be  relieved  from  prosecution,  and  any  penalty 
which  may  attach  under  the  act  will  be  directed  to  the  original  guar- 
antor. 

"These  carefully  prepared  provisions  of  the  bill  will  prevent  any 
dealer  being  put  to  the  expense  of  a.  prosecution  when  he  takes  the 
precaution  to  protect  himself  by  requiring  a  guaranty.  (Ho.  Rep.  211S, 
59th  Cong.,  1st  sess.,  p.  3.)' 

"And  again: 

"  'The  prosecutions  which  will  be  commenced  by  the  national  authbri- 
ties  will  be  mainly  directed  against  the  manufacturers  of  food  products; 
or,  if  it  be  impossible  to  find  the  manufacturer,  against  the  jobbers  an-1 
wholesale  dealers.     (Ho.  Rep.  2118,  supra,  p.  9.)' 

"Section  8  of  the  bill  which  was  thus  inserted  by  the  committee  read 
as  follows: 

"  'That  no  dealer  shall  be  convicted  under  the  provisions  of  this  act 
when  he  is  able  to  prove  a  guaranty  of  conformity  with  the  provisions 
of  this  act  in  form  approved  by  the  rules  and  regulations  herein  pro- 
vided for,  signed  by  the  manufacturer  or  the  party  or  parties  from 
whom  he  purchased  said  articles :  Provided,  That  said  guarantor  resides 
within  the  United  States.  Said  guaranty  shall  contain  the  full  name 
and  address  of  the  guarantor  making  the  sale  to  the  dealer,  and  said 
guarantor  shall  be  amenable  to  the  prosecutions,  fines,  and  other  pen- 
alties which  would  otherwise  attach  in  due  course  to  the  dealer  under 
the  provisions  of  this  act.     (Ho.  Rep.  2118,  supra,  p.  11.)' 

"It  will  be  seen  that  the  provision  thus  inserted  and  commented  upon 
by  the  committee  is  substantially  the  same,  so  far  as  the  present  ques- 
tion is  concerned,  as  section  9  of  the  bill  as  afterwards  enacted,  and  it 
is  made  clear  by  this  report  that  it  was  the  intent  of  the  committee,  at 
least,  in  inserting  this  provision  to  entirely  relieve  from  prosecution  any 
retail  or  wholesale  dealer  who  had  received  a  guaranty  from  the  person 
from  whom  he  purchased,  and,  as  stated  by  the  committee,  to  'prevent 
any  dealer  from  being  put  to  the  expense  of  a  prosecution  when  he  takes 
the  precaution  to  protect  himself  by  requiring  u  guaranty.' 

"Any  other  construction  of  this  act  would  work  great  hardship  upon 
an  innocent  intermediary  who,  relying  upon  the  guaranty  which  he  re- 
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"  (c.)  Food  products  for  export  under  this  regulation  shall 
be  kept  separate  and  labeled  to  indicate  that  they  are  for 
export. 

ceives  from  the  original  manufacturer  of  an  article,  sells  it  in  interstate 
trade  and  guarantees  it  in  his  turn.  And  if  the  original  guaranty  does 
not  fully  protect  him  in  such  case,  it  would  become  exceedingly  hazard- 
out  to  sell  and  guarantee  such  article,  even  though  guaranteed  by  the 
manufacturer,  without  first  making,  on  his  own  account,  a  detailed  in- 
vestigation, chemical  or  otherwise,  to  ascertain  whether  it  is  in  fact 
adulterated  or  misbranded.  Manifestly,  however,  such  a  requirement 
would  in  many  cases  seriously  impede  and  obstruct  intersta,te  trade. 

"It  is  stated  in  Doctor  Dunlap's  memorandum  that,  from  the  condi- 
tions that  the  Board  of  Food  and  Drug  Inspection  has  found  to  exist 
throughout  the  whole  business  community,  dealers  engaged  in  interstate 
trade  are  insisting  on  a  guaranty  from  the  seller  and  purchasing  only 
under  such  guaranty;  that  in  order  to  do  an  interstate  business  to-day 
a  dealer  must  give  a  guaranty  with  the  goods  he  sells,  whether  he  be 
the  actual  manufacturer  or  not;  and  that  if  the  dealer  can  not  rely 
upon  the  manufacturer's  guaranty  as  a  protection,  it  must  have  the 
effect  of  preventing  interstate  sales  on  the  part  of  small  concerns,  and 
even  of  large  concerns  who  probably  would  not  care  to  incur  the  added 
expense  and  trouble,  in  many  cases  prohibitive,  of  having  the  goods 
carefully  analyzed  in.  order  to  be  fully  acquainted  with  their  character. 

"There  is,  however,  »  presumption  against  a,  construction  of  a  statute 
which  'would  cause  grave  public  injury  or  even  inconvenience'  (Bird 
V.  United  States,  187  U.  S.  118,  124  [23  Sup.  Ct.  42]).  And  it. was  said 
by  Lord  Coke,  in  language  which  was  quoted  by  Abbott,  C.  J.,  in  Mar- 
gate Pier  Co.  v.  Hannam,  3  B.  and  Aid.  266,  270,  and  cited  with  ap- 
proval in  Holy  Trinity  Church  v.  United  States,  143  U.  S.  457,  459 
[12  Sup.  Ct.  511]  that:  "Acts  of  Parliament  are  to  be  so  construed 
as  no  man  that  is  innocent  or  free  from  injury  or  wrong  be,  by  a  literal 
construction,  punished  or  endamaged.' 

"The  construction  which  I  have  given  the  act  is  furthermore  sup- 
ported by  the  view  expressed  in  Greeley's  Food  and  Drugs  Act,  sec.  65, 
p.  4,  that: 

"  'A  wholesaler  or  jobber  who  purchases  food  or  drug  products  from 
the  producer  or  from  anyone  else  who  may  safely  guarantee  the  goods 
so  purchased  to  his  consumers,  provided  he  has  from  the  producer  or 
other  person  from  whom  he  purchased  the  goods  a  guaranty  covering 
them.' 

"For  these  reasons,  I  am  of  the  opinion  that  in  the  case  stated  the 
Maryland  wholesaler  is  not  amenable  to  prosecution  under  the  act 
but  is  completely  protected  by  his  guaranty  from  the  Pennsylvania, 
manufacturer. 
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"  (d)  If  the  products  are  not  exported  they  shall  not  be  al- 
lowed to  enter  interstate  eommeree. "  ** 

"Unless  otherwise  declared  on  the  invoice,  all  substances 
ordinarily  used  as  food  products  will  be  treated  as  such.  Ship- 
ments of  substances  ordinarily  used  as  food  products  intended 
for  technical  purposes  should  be  accompanied  by  a  declara- 
tion stating  that  f^t.  Such  products  should  be  denatured 
before  entry,  but  denaturing  may  be  allowed  under  customs 
supervision  with  the  consent  of  the  Secretary  of  the  Treasury, 
or  the  Secretary  of  the  Treasury  may  release  such  produSts 
without  denaturing,  under  such  conditions  as  may  preclude 
the  possibility  of  their  use  as  food  products."  ** 

"3.  I  should  add,  however,  that  the  fact  that  both  the  District  of 
Columbia  retailer  and  the  Maryland  wholesaler  are  protected  from 
prosecution  by  the  guaranties  which-  they  have  established  from  their 
respective  vendors,  does  not,  in  my  opinion,  exempt  the  adulterated 
food  from  confiscation  under  section  10  of  the  act,  which  provides,  inter 
alia,  that  any  adulterated  or  misbranded  food  or  drug  which  is  being 
transported  in  interstate  commerce  for  sale,  or,  having  been  transported, 
remains  unloaded,  unsold,  or  in  original,  unbroken  packages,  or  is  sold 
or  offered  for  sale  in  the  District  of 'Columbia,  may  be  proceeded  against 
in  the  district  where  found  'and  seized  for  confiscation  by  a  process  of 
libel  for  condemnation.'  The  provision  of  section  9  that  no  dealer 
shall  be  prosecuted  when  he  establishes  u,  guaranty  from  his  vendor 
merely  aifords  protection,  in  my  opinion,  against  the  criminal  prosecu- 
tion, fines,  and  other  penalties  to  which  the  dealer  would  otherwise  be 
personally  amenable,  and  does  not  in  any  way  affect  the  liability  of  the 
merchandise  to  confiscation  under  the  provisions  of  section  10." 
Respectfully, 

ChABLES  J.  BONAPAETE, 

A  ttorney-General. 

43  Regulation  31. 

*i  Regulation  34. 

"(a)  All  invoices  of  food  or  drug  products  shipped  to  the  United 
States  shall  have  attached  to  them  a  declaration  of  the  shipper,  made 
befo^re  a  United  States  consular  officer,  as  ^follows: 

"  'I,  the  undersigned,  do  solemnly  and  truly  declare  that  I  am  the 

of  the  merchandise  herein  mentioned  and  described, 

(Mfr.,  agt.  or  shipper.) 

and  that  it  consists  of  food  or  drug  products  which  contain  no  added 

substances  injurious  tp  health. 
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Sec.  848.    Original  unbroken  packages. 

In  section  two  of  the  Food  and  Drugs  Act  the  term  "origi- 
nal, unbroken  packages"  is  used,  when  referring  to  any  person 

"These  products  were  grown  in and  manufactured  in  

,      ( Country. )  ( Country. ) 

by  during  the  year  ,  and  are  exported 

( Name  of  manufacturer. ) 

from and  consigned  to .    The  products  bear  no  false  labels 

(City.)  (City.)   %..:,■ 

no 

or  marks,  contain  added  coloring  matter  or  preservative 

some  ( Name  of 
,  and  are  not  of  a  character  to  cause  prohibition  or 


added  color  or  preservative.) 

restriction  in  the  country  where  made  or  from  which  exported. 

"Dated  at this  day  of ,  19 — . 

"(Signed): .'" 

Regulation  33. 

"Unexamined  packages  of  food  and  drug  products  may  be  delivered 
to  the  consignee  prior  to  the  completion  of  the  examination  to  ideter- 
mine  whether'  the  same  are  adulterated  or  miabranded  upon  the  execu- 
tion of  a  penal  bond  by  the  consignee  in  the  sum  of  the  invoice  value 
of  such  goods  with  the  duty  added,  for  the  return  of  the  goods  to 
customs  custody."     Regulation  35. 

"The  time  allowed  the  importer  for  representations  regarding  the 
shipment  may  be  extended  at  his  request  to  permit  him  to  secure  such 
evidence  as  he  desires,  provided  that  this  extension  of  time  does  not 
entail  any  expense  to  the  Department  of  Agriculture.  If  at  the  ex- 
piration of  this  time,  in  view  of  the  data  secured  in  inspecting  the 
sample  and  such  evidence  as  may  have  been  submitted  by  the  manu- 
facturers or  importers,  it  appears  that  the  shipment  can  not  be  legally 
imported  into  the  United  States,  the  Secretary  of  Agriculture  shall  re- 
quest the  Secretary  of  the  Treasury  to  refuse  to  deliver  the  shipment 
in  question  to  the  consignee,  and  to  require  its  reshipment  beyond  the 
jurisdiction  of  the  United  States."     Regulation  38. 

The  provisions  af  the  food  and  drugs  act  make  ho  distinction  between 
foods  and  drugs  imported  for  consumption  or  free  distribution  by  the 
importer  and  foods  and  drugs  imported  for  trading  purposes.  The  law 
provides  that  no  misbranded  or  adulterated  foods  or  drugs  shall  be 
admitted. 

Notice  is  given  that  these  so-called  private  importations  will  be  sub- 
jected to  the  same  restrictions  as  ordinary  imports.  Food  Inspection 
Decision  No.  88.     February  17,  1908. 
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receiving  in  any  State,  Territory  or  the  District  of  Columbia 
from  any  other  State  or  Territory  or  foreign  country,  and 
delivering  them,  any  unbroken  package,  for  pay  or  otherwise. 
The  same  term  is  used  in  the  third  and  fourth  sections 
of  that  act.  Naturally,  it  becomes  of  moment  to  determine 
what  is  meant  by. this  term.  The  word  "original"  is  omitted 
in  section  two  of  th^act.  The  construction  put  upon  this  phrase 
by  the  Government  officials  is  "to  restrict  it  to  such  a  package 
containing  the  food  and  drug  product  as  has  been  prepared  for 
shipment  or  transportation  and  shipped  or  transported,  as  an 
entirety  or  unit  from  a  State,  Territory,  or  the  District  of 
Columbia  or  a  foreign  country  into  another  State,  Territory  or 
the  District  of  Columbia  and  delivered  to  the  consignee,  re- 
maining his  property  in  the  identical  form  and  condition  in 
which  it  was  shipped  or  transported.  After  arrival  in  a  State 
and  delivery  to  the  consignee,  if  any  part  of  the  package  be 
removed,  or  if  the  package  be  opened  and  commingled  with 
other  property,  or  if  the  package  be  transferred  by  the  con- 
signee, it  is  no  longer  an  original  package.  The  retail  pack- 
age is  not  an  original  package  unless  it  bears  the  characteristics 
set  forth  above. ' '  ^^ 


*5  Food  Inspection  Decision  No.  86,  rendered  January  31,  1908.  See 
section  193. 

This  decision  contains  such  an  exhaustive  discussion  of  the  question 
what  is  and  what  is  not  an  "original  unbroken  package"  that  we  give 
it  practically  in  full. 

"It  is  not  practicable,''  proceeds  the  decision  immediately  after  the 
paragraph  quoted  in  the  text,  "to  frame  an  universally  accurate  and 
satisfactory  definition  of  an  'original  package.'  No  statute  has  done 
so,  and  the  Department  disclaims  any  attempt  to  do  so  in  its  construc- 
tion of  the  term.  The  question  must  be  determined  largely  upon  each 
case  as  it  arises,  with  the  guidance  of  the  authoritative  decisions  of 
the  courts." 

The  opinion  then  sets  out  certain  extracts  from  sections  two,  three 
and  ten  where  the  phrase  is  used,  and  then  proceeds  as  follows: 

"In  the  enforcement  and  administration  of  these  provisions,  it  is 
necessary  to  determine  what  is  an  'original  unbroken  package'  or  an 
'unbroken  package.'  For  the  purpose  of  such  determination  it  is  not 
permissible  to  resort  to  the  common  and  popular  understanding  of  tliese 
words,  for  the  reason  that  they  have  received  a  special  meaning  and 
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import  when  applied  to  the  law  of  interstate  and  foreign  commerce 
through  numerous  judicial  decisions  upon  the  commerce  clause  of  the 
Constitution  and  were  employed  in  the  food  and  drugs  act  in  that  sense. 
It  will  be  seen  hereafter  that  these  words,  when  used  in  their  legal  sig- 
nification in  connection  with  interstate  or  foreign  commerce,  are  of 
restricted  import. 

"The  expression  'original  package'  was  employed  for  the  first  time 
in  the  case  of  Brown  v.  Maryland  (25  U.  S.  419),  decided  by  the 
Supreme  Court  of  the  United  States  in  1827.  In  the  larger  number  of 
cases  subsequent  thereto  in  which  the  expression  is  used  it  will  be 
seen  that  no  modification  is  made  in  the  term.  But  in  the  present  act 
the  word  'unbroken'  has  been  added  in  sections  2  and  10,  and  has 
been  substituted  for  'original'  in  section  3,  but  without  qualifying 
effect,  as  the  courts  have  used  the  words  'unbroken'  and  'original' 
as  synonymous.  It  is  held,  therefore,  that  their  combination  or  sub- 
situation  effects  no  change  in  significance.  (Low  et  al.  v.  Austin,  80 
U.  S.  29;  United  States  v.  Fox,  Federal  Cases  No.  15155.) 

"It  is  sought  in  this  decision  to  show  what  is  an  original  package. 
Possibly  it  might  be  logical  to  proceed  to  that  question  at  once,  but  it 
has  been  thought  advisable,  if  necessary,  to  consider  first  the  extent 
of  the  power  of  Congress  over  food  and  drug  articles  transported  into  a 
State  from  another  State  or  Territory,  the  District  of  Columbia,  or  a 
foreign  country,  and  there  remaining.  When  this  has  been  considered 
it  will  appear  that  the  control  of  Congress  over  food  and  drugs,  so  trans- 
ported, continues,  after  their  arrival  in  the  State,  so  long  as  they  are  in 
original  packages.     It  will  then  be  shown  what  is  an  original  package. 

"In  Brown  v.  Maryland,  heretofore  referred  to,  it  was  decided  that  the 
law  of  Maryland  imposing  a  license  tax  upon  all  importers  of  foreign 
articles,  dry  goods,  and  merchandise  by  bale  or  package,  and  upon  other 
persons  selling  the  same,  was  unconstitutional  so  far  as  it  undertook  to 
require  such  license  tax  from  an  importer  of  goods  from  a  foreign  coun- 
try for  the  sale  thereof  in  the  original  packages  in  which  they  were 
imported;  that  such  a  tax  was  an  interference  with  foreign  commerce, 
which,  under  the  Constitution  of  the  United  States,  was  committed  to 
Congress  to  regulate.  The  conclusion  of  the  court  is  contained  in  the 
following  syllabus: 

"  'An  act  of  a  State  Legislature,  requiring  all  importers  of  foreign 
goods  by  the  bale  or  package,  etc.,  and  other  persons  selling  the  same 
by  wholesale,  bale,  or  package,  etc.,  to  take  out  a  license,  for  which  they 
shall  pay  $50,  and  in  case  of  neglect  or  refusal  to  take  out  such  li- 
cense, subjecting  them  to  certain  forfeitures  and  penalties,  is  repugnant 
to  that  provision  of  the  Constitution  of  the  United  States  which  declares 
that  "no  State  shall,  without  the  consent  of  Congress,  lay  any  impost  or 
duty  on  imports  or  exports,  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws;"  and  to  that  which  declares  that  Congress 
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shall  have  power  "to  regulate  commerce  with  foreign  nations,  among 
the  several  States,  and  with  the  Indian  tribes.' " 

"The  goods  in  this  case  were  imported  from  a  foreign  country,  but  the 
court  said: 

"  'It  may  be  proper  to  add,  that  we  suppose  the  principles  laid  down 
in  this  case,  to  apply  equally  to  importations  from  a  sister  State.' 

"This  dictum  was  afterwards  affirmed  as  law  in  the  case  of  Leisy  v. 
Hardin  (135  U.  S.  100  [10  Sup.  Ct.  681]),  decided  in  1899,  which 
overruled  Peirce  v.  New  Hampshire  (46  U.  S.  504),  decided  subse- 
quently to  Brown  v.  Maryland.  In  Peirce  v.  New  Hampshire,  it  was 
held  that  a  barrel  of  gin  shipped  from  Massachusetts  to  New  Hampshire 
■was  subject  to  the  law  of  New  Hampshire  prohibiting  the  sale  of 
gin,  so  as  to  render  the  seller  amenable  to  the  law  for  the  sale  of  the 
barrel  in  the  exact  condition  in  which  re  received  it. 

"In  the  case  of  Waring  v.  The  Mayor  (75  U.  S.  110),  decided  in 
1868,  the  Supreme  Court  held  that  sacks  of  salt  brought  into  Mobile 
Bay  from  England  and  sold  to  a  merchant  in  Mobile  City  after  arrival 
of  the  vessel  in  the  bay,  twenty-five  miles  from  the  city,  and  trans- 
ported by  the  merchant's  lighters  to  Mobile,  were  subject  to  taxation 
by  the  city.  The  sacks  had  been"  sold  by  the  importer  after  their  arrival 
in  Alabama,  and  hence  were  merged  in  the  general  mass  of  property  in 
the  State  and  were  no  longer  under  the  shelter  of  the  commerce  clause 
of  the  Constitution  when  taxed  by  the  city  of  Mobile. 

"In  1871  the  question  of  taxation  of  imports  from  foreign  countries 
in  the  original  packages  came  again  before  the  Supreme  Court  in  the 
case  of  Low  et  al.  v.  Austin  (80  U.  S.  29),  and  it  was  there  held — 

"  'Goods  imported  from  a  foreign  country,  upon  which  the  duties  and 
charges  at  the  custom  house  have  been  paid,  are  not  subject  to  State 
taxation  whilst  remaining  in  the  original  cases,  unbroken  and  unsold, 
in  the  hands  of  the  importer,  whether  the  tax  be  imposed  upon  the 
goods  as  imports,  or  upon  the  goods  as  part  of  the  general  property 
of  the  citizens  of  the  State,  which  is  subjected  to  an  a<{  valorem  tax.' 

"It  will  be  seen  that  the  court  here  uses  the  expression  'original 
cases,  unbroken  and  unsold.' 

"In  Cook  V.  Pennsylvania  (97  U.  S.  566),  decided  in  1878,  the  same 
court  held  a  tax-  imposed  by  the  law  of  the  State  upon  every  auctioneer 
on  the  amount  of  his  sales  invalid  when  applied  to  the  sale  of  imported 
goods  in  original  packages.     It  was  held  that — 

"The  statute  of  Pennsylvania  of  May  20,  1853,  modified  by  that  of 
April  9,  1859,  requiring  every  auctioneer  to  collect  and  pay  into  the 
State  treasury  a  tax  on  his  siales,  is,  when  applied  to  imported  goods  in 
the  original  packages,  by  him  sold  for  the  importer,  in  conflict  with 
sections  8  and  10  of  article  1  of  the  Constitution  of  the  United  States, 
and  therefore  void,  as  layins  a  duty  on  imports  and  being  a  regulation 
of  commerce. 
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"In  SchoUenberger  v.  Peamsylvania  (171  U.  S.  1  [18  Sup.  Ct.  757]), 
an  act  of  the  State  of  Pennsylvania  prohibiting  the  sale  of  any  olea- 
ginous substance  or  compound  of  the  same  designed  to  talce  the  place  of 
butter  was  held  unconstitutional  so  far  as  attempted  to  be  enforced 
in  the  case  of  a  sale  of  a  40-pound  tub  of  oleomargarine  imported 
from  Bhode  Island  and  sold  as  oleomargarine  in  the  identical  condition 
in  which  imported.  The  law  of  the  case  is  contained  in  the  following 
syllabus : 

"  'Act  No.  21  of  the  Legislature  of  Pennsylvania,  enacted  May  21,  1885, 
enacting  that  "no  person,  firm  or  corporate  body  shall  manufacture  out 
of  any  oleaginous  substance,  or  any  compound  of  the  same,  other  than 
that  produced  from  unadulterated  milk  or  of  cream  from  the  same,  any 
article  designed  to  take  the  place  of  butter  or  cheese  produced  from 
pure  unadulterated  milk,  or  cream  from  the  same,  or  of  any  imitation 
or  adulterated  butter  or  cheese,  nor  shall  sell  or  offer  for  sale,  or  have 
in  his,  her  or  their  possession  with  intent  to  sell  the  same  as  an  article 
of  food,"  and  making  such  act  a  misdemeanor,  punishable  by  fine  and 
imprisonment,  is  invalid  to  the  extent  that  it  prohibits  the  introduc- 
tion of  oleomargarine  from  another  State,  and  its  sale  in  the  original 
package.' 

"The  right  of  -a.  State  to  prohibit  the  importation  of  a  recognized 
article  of  commerce  was  distinctly  denied  by  the  Supreme  Court  in  the 
case  of  Bowman  i?.  Chicago  and  Northwestern  Railway  Company  (125 
U.  S.  465  [8  Sup.  Ct.  1062]),  decided  in  1887.  In  that  case  the  court 
declared  invalid  the  statute  of  Iowa  forbidding  any  railway  company 
from  bringing  into  the  State  intoxicating  liquors  unless  previously 
furnished. with  a  certificate  from  the  county  auditor  that  the  consignee 
was  authorized  to  sell  them.     It  was  held  that — 

"  'A  State  can  not,  for  the  purpose  of  protecting  its  people  against  the 
evils  of  intemperance,  enact  laws  which  regulate  commerce  between  its 
people  and  those  of  other  States  of  the  Union,  unless  the  consent  of  Con- 
gress, express  or  implied,  is  first  obtained. 

"Section  1353  of  the  Code  of  the  State  of  Iowa,  as  amended  by  C.  143 
of  the  Acts  of  the  20th  General  Assembly  in  1886  (forbidding  common 
carriers  to  bring  intoxicating  liquors  into  the  State  from  any  other 
State  or  Territory,  without  being  first  furnished  with  a  certificate, 
under  the  seal  of  the  auditor  of  the  county  to  which  it  is  to  be  trans- 
ported or  consigned,  certifying  that  the  consignee  or  person  to  whom  it 
is  to  be  transported  or  deliverd  is  authorized  to  sell  intoxicating  liquors 
in  the  county),  although  adopted  without  a  purpose  of  affecting  inter- 
state commerce,  but  as  a  part  of  a  general  system  designed  to  protect 
the  health  and  morals  of  the  people  against  the  evils  resulting  from 
the  unrestricted  manufacture  and  sale  of  intoxicating  liquors  within  the 
State,  is  neither  an  inspection  law,  nor  a  quarantine  law,  but  is  essen- 
tially a  regulation  of  commerce  among  the  States,  affecting  interstate 
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commerce  in  an  essential  and  vital  part,  and,  not  being  sanctioned  by 
the  authority,  express  or  implied,  of  Congress,  is  repugnant  to  the 
Constitution  of  the  United  States.' 

"It  will  be  seen  from  the  above  that  in  this  case  the  question  of  the 
right  of  the  importer  to  sell  the  article  so  imported  in  the  original 
package  was  not  decided. 

"Two  years  later  the  question  just  stated  was  squarely  presented  to 
thecourtin  thecaseo^Leisyu.  Hardin  (135  U.S.  100  [10  Sup.  Ct.  681]  ), 
where  it  was  held  that  the  statute  ol  Iowa  prohibiting  the  sale  of 
intoxicating  liquors,  except  for  certain  prescribed  purposes,  was,  as 
applied  to  the  sale  by  the  importer,  in  original  packages  or  kegs,  un- 
broken and  unopened,  of  liquors  manufactured  in  and  brought  from 
another  State,  unconstitutional  and  void,  as  repugnant  to  the  Constitu- 
tion of  the  United  States  granting  to  Congress  the  power  to  regulate 
commerce  among  the  States.  The  law  of  the  case  was  stated  in  the 
following  syllabus: 

"  'A  statute  of  a  State,  prohibiting  the  sale  of  any  intoxicating  liquors, 
except  for  phaTmaceutical,  medicinal,  chemical  or  sacramental  pur- 
poses, and  under  a  license  from  a  county  court  of  the  State,  is,  as 
applied  to  a  sale  by  the  importer,  and  in  the  original  packages  or 
kegs;  unbroken  and  unopened,  of  such  liquors  manufactured  in  and 
brought  from  another  State,  unconstitutional  and  void,  as  repugnant 
to  the  clause  of  the  Constitution  granting  to  Congress  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several  States. 
Peirce  v.  New  Hampshire,  5  How.  504,  overruled.' 

"In  Vance  v.  Vanderoook  Co.  (170  U.  S.  438  [18  Sup.  Ct.  674]), 
the  court  reaffirmed  its  prior  decisions  upon  the  subject.  The  law  of 
interstate  commerce  and  the  relation  of  the  original  package  thereto 
is  succinctly  stated  in  the  following  syllabus  to  the  opinion: 

"  'It  is  settled  by  previous  adjudications  of  this  court — 

"(1)   *     *     ♦ 

"(2)  That  the  right  to  send  liquors  from  one  State  into  another,  and 
the  act  of  sending  the  same,  is  interstate  commerce,  the  regulation 
whereof  has  been  committed  by  the  Constitution  of  the  United  States 
to  Congress,  and,  hence,  that  a  State  law  which  denies  such  a  right, 
or  substantially  interferes  with  or  hampers  the  same,  is  in  conflict 
with  the  Constitution  of  the  United  States. 

"  ( 3 )  That  the  power  to  ship  merchandise  from  one  State  into  another 
carries  with  it,  as  an  incident,  the  right  in  the  receiver  of  the  goods 
to  sell  them  in  the  original  packages,  any  State  regulation  to  the  con- 
trary notwithstanding;  that  is  to  say,  that  the  goods  received  by  inter- 
state commerce  remain  under  the  shelter  of  the  interstate  commerce 
clause  of  the  Constitution,  until  by  a  sale  in  the  original  package  they 
have  been  commingled  with  the  general  mass  of  property  in  the 
State.     *     *     *' 
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"These  decisions  settled  the  respective  rights  of  the  Federal  and  State 
governments  over  goods  moving  in  interstate  and  foreign  commerce. 
It  was  determined  that  a  State  could  not  prevent  the  introduction  into 
its  territory  of  a  recognized  article  of  commerce;  that  it  could  not  pre- 
vent the  disposition  by  the  importer  in  the  original  package  of  an  article 
of  commerce  brought  into  its  territory;  and  that  Congress  alone  could 
regulate  interstate  commerce  in  such  goods  and  the  disposition  of  them 
in  the  original  package  by  the  importer.  This  is  now  the  settled  law. 
Hence  the  food  and  drugs  act  asserts  the  right  of  the  United  States  to 
prohibit  the  sale  or  disposition  of  adulterated  and  misbranded  food  and 
drugs  imported  into  a  Stat«  and  remaining  in  the  original  package. 

"The  next  question  to  be  determined  is.  At  what  time  in  the  existence 
of  imports  does  the  power  of  Congress  to  regulate  their  disposition 
cease?  Stated  otherwise,  When  does  an  original  package  cease  to  be 
such  and  the  regulation  of  its  disposition  pass  beyond  the  jurisdiction 
of  the  Federal  Government? 

"This  question  was  answered  in  general  terms  by  the  Supreme  Court 
in  Brown  v.  Maryland,  heretofore  mentioned,  as  follows: 

"  'It  is  suflScient  for  the  present  to  say,  generally,  that  when  the 
importer  has  so  acted  upon  the  thing  imported,  that  it  has  become 
incorporated  and  mixed  up  with  the  mass  of  property  in  the  country, 
it  has,  perhaps,  lost  its  distinctive  character  as  an  import,  and  has 
become  subject  to  the  taxing  power  of  the  State.' 

"In  the  case  of  Low  et  al.  v.  Austin  (80  tJ.  S.  29),  decided  in  1871, 
it  was  held  that — 

"  'Goods  imported  do  not  lose  their  character  as  imports,  and  become 
incorporated  into  the  mass  of  property  of  the  State  until  they  have 
passed  from  the  control  of  the  importer,  or  been  broken  up  hy  hAm 
from  their  original  cases' 

"Again  in  Vance  v.  Vandercook  Co.,  heretoforje  referred  to,  it  was 
held  that — 

"  'Goods  received  by  interstate  commerce  remain  under  the  shelter 
of  the  interstate  commerce  clause  of  the  Constitution,  until  by  a  sale 
in  the  original  packages  they  have  been  commingled  toith  the  general 
mass  of  property  in  the  State.' 

"In  the  case  of  Heyman  v.  Southern  Railway  Company  (203  U.  S. 
270  [27  Sup.  Ct.  104] ) ,  recently  decided,  it  was  said — 

"  'In  the  absence  of  Congressional  legislation  goods  moving  in  inter- 
state commerce  cease  to  be  such  commerce  only  after  delivery  ami  sale 
in  the  original  package.' 

"From  these  decisions  it  will  be  seen  that  merchandise  brought  into 
a  State  is  protected  from  State  interference  only  so  long  as  it  remains  in 
the  original  package,  unbroken,  and  in  the  hands  of  the  importer.  If 
the  importer  sells  the  article  in  the  identical  condition  and  form  in 
which  imported,  or  if  he  breaks  the  package,  it  is  no  longer  an  original 
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package,  but  has  become  merged  in  the  mass  of  property  in  the  State 
and  subject  to  its  laws. 

"Let  these  decisions  be  applied  to  a  hypothetical  case  under  the  food 
and  drugs  act: 

"A,  a  wholesale  dealer  in  New  York  City,  ships  by  express  to  B, 
in  Hoboken,  K.  J.,  a  box  containing  one  dozen  cans  of  adulterated  con- 
densed milk.  B  receives  them  into  his  store  and  shortly  thereafter 
sells  the  box,  just  as  received,  to  C. 

"B  in  this  example'would  be  liable  to  the  penalties  prescribed  by  the 
act,  because  _he  is  the  importer  and  sold  the  original  package.  But, 
should  C>  in  due  course,  sell  this  identical  box  to  D  in  Hoboken,  he 
could  not  be  successfully  prosecuted  under  the  act  because  he  is  not  the 
importer.  When  the  box  was  sold  by  B  it  lost  the  character  of  an 
original  package  and  became  merged  in  the  property  of  the  State,  and 
the  State  only  may  regulate  its  disposition  by  C. 

"Suppose  B,  after  receipt  of  the  box,  opens  it  and  removes  a  can  of 
the  milk,  which  he  sells  to  C.  B  is  exempt  from  prosecution  under  the 
food  and  drugs  act  for  the  sale  of  this  can  or  for  a  subsequent  sale  of 
the  remaining  eleven,  even  though  he  sells  the  eleven  in  the  box.  By 
this  act  of  removing  one  can  he  has  broken  the  original  package  and  in 
consequence  destroyed  the  jurisdiction  of  the  United  States  over  it  and 
over  him. 

"But  suppose  B  simply  removes  the  top  of  the  box  to  permit  inspec* 
tion,  in  no  way  disturbing  the  contents,  replaces  the  top,  and  sells  box 
and  milk  to  C.  Has  B  incurred  the  penalties  prescribed  by  the  food 
and  drugs  act?  Such  a  question  has  not  been  presented  to  the  Supreme 
Court,  but  two  case  very  similar  have  been  decided  by  the  lower  Fed- 
eral courts. 

"The  first  case,  United  States  v.  Fox  (Federal  Case  No.  .15155),  de- 
cided in  1869,  was  a  suit  by  the  United  States  under  the  internal 
revenue  act  of  July  13,  1866  (14  Stat.,  144),  to  recover  the  penalties 
therein  prescribed  for  the  sale  of  perfumery  without  affixing  a  proper 
stamp  thereon.  A  proviso  in  the  act  prescribed  that  when  imported 
perfumery  was  sold  in  the  original  and  unbrojjen  package  in  which  the 
bottle  or  other  inclosure  was  packed  by  the  manufacturer  the  person  so 
selling  should  not  be  liable  to  the  aforesaid  penalty. 

."Fox  sold  one  small  wooden  box  containing  twelve  1%-ounce  bottles 
of  hair  oil  and  a  similar  but  larger  box  containing  twelve  bottles  of 
pomade.  He  opened  both  bxes,  so  that  the  purchaser  might  examine 
the  contents.  The  top  of  the  smaller  box  was  put  on  again  before 
delivery  without  change  of  the  contents.  In  the  larger  box,  containing 
pomade,  Fox,  at  the  request  of  the  purchaser,  substituted  three  smaller 
bottles  taken  from  the  shelf  of  the  store,  and  nailed  up  the  box. 

"In  respect  to  the  smaller  box  of  oil  the  court  said — 

"  'Although,  the  top  of  this  box  was  taken  off  by  the  defendant  Fox, 
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it  was  only  for  the  purpose  of  enabling  the  witness  Quivey  to  ascertain 
the  kind  and  quality  of  its  contents,  and  before  the  sale  and  delivery 
to  him  was  put  on  again,  with  the  contents  unchanged  in  kind  or 
quantity.  Under  these  circumstances  the  defendant  must  be  considered 
as  selling  an  unbroken  package,  the  contents  of  which  were  not  then 
required  to  be  stamped.' 

"But  as  to  the  sale  of  the  box  of  pomade,  the  court  said — 

"  'The  package  was  opened,  and  three  bottles  being  taken  out  of  it, 
it  was  sold  with  only  the  remaining  nine  bottles  in  it.  This  was  a 
broken  package,  and  so  the  court  instructed  the  jury.' 

"The  verdict  of  the  jury  in  favor  of  the  defendant.  Fox,  was  set  aside 
on  motion  of  the  United  States,  upon  the  ground  that  the  package  of 
pomade  was  not  an  original  package,  the  court  holding — 

"  'Goods  are  sold  "in  the  original  and  unbroken  package''  within  the 
meaning  of  the  act  of  July  13,  1866  (14  Stat.,  144),  although  the 
package  is  opened  for  inspection,  if  closed  again  before  delivery  without 
the.  contents  being  changed.' 

"In  the  other  case,  Jn  re  McAllister  (51  Fed.  282),  decided  in  1892, 
the  facts  were  these:  Two  men,  cmissjiries  of  a  butter  dealer  in  Balti- 
more, went  to  the  store  of  McAllister,  a  dealer  in  oleomargarine,  and 
sought  to  buy  butter.  McAllister  stated  that  he  had  none,  but  could 
supply  oleomargarine.  They  requested  him  to  remove  the  lid  from  the 
tub  of  oleomargarine  that  they  might  look  at  it.  He  did  so,  stating  ' 
that  he  could  not  sell  le^s  than  ten  pounds,  as  it  reached  him  in  the  tub 
from  Chicago.  They  purchased  the  tub  and  forthwith  informed  on  him. 
He  was  duly  tried  in  the  State  court  and  convicted.  The  State  Court 
of  Appeals  affirmed  the  conviction,  and  McAllister  applied  to  the  Cir- 
cuit Court  of  the  United  States  for  a  writ  of  habeas  corptts,  on  the 
ground  that  the  sale  of  the  tub  of  oleomargarine  was  a  sale  of  an  orig- 
inal package  and  beyond  the  power  of  the  S-tate  to  prohibit,  which  it 
sought  to  do  in  an  act  of  the  Legislature.  The  court  granted  the  writ 
and  announced  the  proposition  of  law  involved,  in  the  following  syllabus 
to  the  case: 

"  'Eemoving  the  lid  of  an  original  package  of  oleomargarine,  so  that  % 
prospective  buyer  may  examine  its  contents,  is  not  such  a  breaking  of 
the  package  as  will  destroy  its  original  character.' 

"In  reaching  the  above  conclusion  the  court  said — 

"  'It  is  argued  that  the  taking  from  the  lid  from  the  tub  containing 
this  oleomargarine  was  a  breaking  of  the  package  so  as  to  destroy  its 
original  character.  This  in  no  sense  did  it  do.  The  goods  had  in  no 
way  become  commingled  with  his  property  or  the  general  property  of  « 
the  State  (Low  v.  Austin,  13  Wall.  29).  Any  one  calling  for  oleo- 
margarine with  an  honest  purpose  would  have  purchased  this  package 
as  an  original  one,  even  if  he  knew  it  had  had  its  lid  lifted  off  once 
to  see  whether  or  not  it  held  another  substance  than  it  purported  to 
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hold..  The  laws  of  the  United  States  recognize  oleomargarine  as  a  mer- 
chantable article.  Being  such,  while  a  State  may  perhaps  regulate  its 
sale,  it  can  not  prohibit  its  importation.  The  statute  in  question  does 
this,  and  is  unconstitutional,  and  in  this  respect  void.  The  petitioner 
is  discharged.' 

"Upon  the  authority  of  these  two  cases,  and  following  their  reasoning, 
it  must  be  concluded  that  B,  in  the  last  example  (p.  8),  is  amenable 
to  the  penalties  prescribed  by  the  food  and  drugs  act.  The  first  of 
these  cases  has  another  and  important  significance  in  connection  with 
this  decision,  namely,  the  use  of  the  word  'unbroken'  as  synonymous 
with  'original,'  thus  substantiating  the  statement  in  the  preliminary 
part  of  this  discussion  that  the  courts  used  the  words  interchangeably. 

"An  example  may  be  profitably  introduced  at  this  point  to  show  how 
far  goods  moving  in  interstate  commerce  may  be  subjected  to  seizure 
under  section  10  of  the  act. 

"A,  a  wholesale  dealer  in  New  York  City,  ships  fifty  barrels  of  flour 
to  B  in  St.  Louis,  Mo.  This  flour  may  be  seized,  if  adulterated  or  mis- 
branded,  at  New  York  City  after  delivery  to  the  carrier,  or  at  any  point 
along  the  route,  and  may  likewise  be  seized  in  St.  Louis  .in  the  hands 
of  the  carrier  before  delivery  to  B,  regardless  of  the  question  of  whether 
or  not  it  still  remains  in  original  packages,  which,  in  the  illustration, 
are  the  barrels. 

"After  delivery  of  the  flour  to  B  it  may  still  be  seized,  in  his  hands, 
if  it  remains  in  the  barrels  (the  original  packages)  as  shipped.  But  if 
B,  after  delivery  to  him,  transfers  the  flour  to  5-pound  sacks,  or  other- 
wise breaks  the  barrels  and  commingles  the  flour  with  his  stock  of 
goods,  the  original  packages  have  been  destroyed,  and  it  is  no  longer 
subject  to  seizure  by  the  United  States ;  nor  are  the  barrels  liable  to 
seizure  by  the  United  States  after  B  disposes  of  them  to  C  in  Missouri, 
even  though  no  alteration  is  made  in  their  condition. 

"Having  now  briefly  reviewed  the  decisions  of-  the  Federal  courts 
asserting  the  power  of  Congress  to  regulate  the  disposition  of  goods 
imported  into  a  State  from  elsewhere,  it  is  necessary  to  advert  to  the 
original  question  of  what  is  an  original  package. 

"The  flrst  distinct  definition  of  an  original  package  by  the  Supreme 
Court  was  announced  in  the  case  of  Austin  v.  Tennessee  ( 179  U.  S. 
343  [21  Sup.  Ct.  132]),  where  it  was  held  that — 

"  'Original  packages  are  such  as  are  used  in  hona  fide  transactions 
carried  on  between  the  manufacturer  and  wholesale  dealers  residing  in 
difi'erent  States.' 

"This  is  hardly  an  accurate  test  to  determine  what  is  an  original  pack- 
age in  every  ease,  and  certainly  can  not  restrict  the  provisions  of  sec- 
tions 2  and  10  of  the  food  and  drugs  act  of  1906  to  transactions  whoUy 
between  the  manufacturer  and  the  wholesale  dealer.  If  so,  the  plain 
intent   of   the  act  could  be  easily   defeated,   in   the   case   of   sales  by 
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importers  in  original  packages.  An  illustration  will  forcibly  demon- 
strate the  incompleteness  of  the  definition  when  applied  to  the  food 
and  drugs  act. 

"It  will  scarcely  be  gainsaid  that  a  can  of  tomatoes  shipped  by  a 
person  in  no  way  connected  with  the  manufacture  or  preparation 
thereof,  from  one  State  to  a  person  in  another  State  in  no  way  engaged 
in  the  general  sale  of  such  oionmodities,  is  a  shipment  and  receipt  of 
an  original  package,  and  if  the  recipient  disposes  of  it  in  any  way,  in 
the  form  in  which  it  comes  to  him,  he  has  violated  the  food  and  drugs 
act. 

"The  above  language  of  the  court  is  materially  modified  by  its  ex- 
pressions in  Schollenberger  v.  Pennsylvania,  heretofore  referred  to, 
where  it  was  said — 

"'The  right  of  the  importer  to  sell  can  not  depend  upon  whether  the 
original  package  is  suitable  for  retail  trade  or  not.  His  right  to  sell 
is  the  same  whether  to  consumers  or  to  wholesale  dealers  in  the  article, 
provided  he  sells  them  in  original  packages.' 

"A  much  more  satisfactory  and  exact  definition  is  contained  in  the 
decision  in  Guckenheimer  v.  Sellers  (81  Fed.  997),  where  it  was  held 
that — 

"  'An  original  package  within  the  meaning  of  the  law  of  interstate 
commerce,  is  the  package  delivered  by  the  importer  to  the  carrier  at 
the  initial  point  of  shipment,  in  the  exact  condition  in  which  it  was 
shipped.' 

"And  when  this  is  followed  by  the  expression  of  the  court  in  the  case 
In  re  Beine  (42  Fed.  545),  where  it  was  said — 

"  'It  is  not  perceived  why,  in  the  absence  of  a  regulation  by  Congress 
to  the  contrary,  the  importer  may  not  determine  for  himself  the  form 
and  size  of  the  packages  he  puts  up  for  export.' 

it  seems  there  could  hardly  arise  a,  question  in  the  enforcement  of  the 
provisions  of  the  food  and  drugs  act  under  consideration  that  could  not 
be  tested  by  the  foregoing  definitions. 

"Concrete  examples  of  what  have  been  held  to  he  original  packages 
are  found  in  several  of  the  adjudicated  cases: 

"Peirce  v.  New  Hampshire   (46  U.  S.  504)  :    A  barrel  of  gin. 

"Bowman  v.  Chicago  and  Northwestern  Railway  Company  ( 125  U.  S. 
465   [8  Sup.  Ct.  689,  1062] )  :    A  barrel  of  beer. 

"Leisy  v.  Hardin  (135  U.  S.  1,00  [10  Sup.  Ct.  681]):  One-fourth 
barrel  of  beer;  one-eighth  barrel  of  beer;  and  a  sealed  case  of  beer. 

"Schollenberger  v.  Pennsylvania  |(171  U.  S.  I  [18  Sup.  Ct.  757]): 
10  and  40-pound  tubs  of  oleomargarine. 

"Rhodes  v.  Iowa  (170  U.  S.  412  [18  Sup.  Ct.  664]):  A  box  of 
liquors. 

"May  V.  New  Orleans  (178  U.  S.  496  [Sup.  Ct.  976]):  Box,  case, 
or  bale  in  which  were  inclosed  separate  bundles  and  packages  of  dry 
goods. 
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"Austin  V.  Tennessee  (179  U.  S.  343  [21  Sup.  Ct.  132]):  A  large 
open  basket  in  which  were  shipped  numerous  pasteboard  boxes,  each 
containing  ten  cigarettes. 

"Plumley  v.  Massachusetts  (155  U.  S.  461  [15  Sup.  Ct.  154]):  A 
10-pound  package  of  oleomargarine. 

"In  re  Beine  (42  Fed.  545)  :  A  single  bottle  of  beer  or  whisky, 
packed,  sealed,  and  nailed  up  in  a  pasteboard  or  wooden  box. 

"In  re  Harmon  (43  Fed.  372)  :  An  open  pine  box  containing  several 
pint  and  quart  bottles  of  whisky,  each  done  up  in  a  paper  wrapper 
or  box  and  sealed. 

"In  re  McAllister  (51  Fed.  282):  A  10-pound  tub  of  oleomargarine, 
even  though  its  lid  had  been  removed  to  allow  inspection  by  the 
purchaser. 

"United  States  v.  Fox  (Federal  Cases  No.  15155)  :  A  small  wooden 
box  containing  twelve  1% -ounce  bottles  of  oil,  even  though  its  top 
had  been  removed  by  the  seller  to  permit  inspection  by  the  purchaser. 

"Guckenheimer  v.  Sellers  (81  Fed.  997)  :  A  single  bottle  of  beer,  if 
shipped  singly;  several  bottles  of  beer  fastened  together  and  so  shipped 
constitute  one  package;  if  several  bottles  be  inclosed  in  one  box,  barrel, 
crate,  or  other  receptacle,  the  box,  barrel,  crate,  or  other  receptacle 
is  the  original  package. 

"In  May  v.  New  Orleans  (178  U.  S.  496  [28  Sup.  Ct.  976]),  decided 
in  1899,  the  Supreme  Court  held  that  where  dry  goods  were  imported 
into  New  Orleans  from  a  foreign  country  in  boxes,  bales,  and  cases, 
each  containing  separate  bundles  of  merchandise,  separately  marked 
and  packed,  which  were  so  exposed  for  sale  or  taken  out  of  the  boxes, 
bales,  and  cases  and  sold,  the  boxes,  bales,  and  cases  were  the  original 
packages,  and  when  the  separate  bundles  were  removed  or  exposed  for 
sale  the  goods  lost  their  distinctive  character  as  imports  and  each 
parcel  or  bundle  become  a  part  of  the  general  mass  of  property  in  the 
State  and  subject  to  local  taxation.  The  syllabus  of  the  case  states 
the  law  as  follows: 

"  'May  &  Co.,  merchants  at  New  Orleans,  were  engaged  in  the  business 
of  importing  goods  from  abroad,  and  selling  them.  In  each  box  or 
case  in  which  they  were  brought  into  this  country,  there  would  be 
many  packages,  each  of  which  was  separately  marked  and  wrapped. 
The  importer  sold  each  package  separately.  The  city  of  New  Orleans 
taxed  the  goods  after  they  reached,  the  hands  of  the  importer  (the 
duties  having  been  paid)   and  were  ready  for  sale.     Held: 

"  ( 1 )  That  the  box,  case,  or  bale  in  which  the  separate  parcels  or 
bundles  were  placed  by  the  foreign  seller,  manufacturer  or  packer  was 
to  be  regarded  as  the  original  package,  and  when  it  reached  its  des- 
tination for  trade  or  sale  and  was  opened  for  the  purpose  of  using  or 
exposing  to  sale  the  separate  parcels  or  bundles  the  goods  lost  their 
distinctiye  character  as  imports  and  each -parcel  or  bundle  became  a 
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part  of  the  general  mass  of  property  in  the  State  and  subject  to  local 
taxation. 

"(2)      *     *     *'" 

The  case  In  re  Harmon  (43  Fed.  372)  presented  the  following  facts: 
Harmon  was  agent  in  Sardis,  Miss.,  for  Jordan,  a  liquor  dealer  in 
Memphis,  Tenn.  Panola  Oounty,  in  which  Sardis  is  situated,  was  n, 
"prohibition"  oounty.  Jordan  shipped  from  Memphis  to  Harmon  at 
Sardis  a  number  of  boxes  containing  bottles  or  flasks  of  whisky,  some 
containing  a  pint,  others  a  quart.  These  bottles  or  flasks  had  each  a 
paper  wrapper  or  box  placed  around  it  and  sealed.  These  boxes  so 
inclosed  were  by  Jordan  placed  in  ordinary  pine  boxes,  iut  without 
cover,  closely  packed  together.  They  were  so  shipped,  and  there  was 
an  understanding  between  Harmon  and  Jordan  that  the  wooden  boxes 
were  to  be  returned  to  Jordan  when  all  the  bottles  or  flasks  of  whisky 
had  been  sold.  (The  fact  that  these  boxes  were  comparatively  value- 
less and  not  worth  the  return  express  charges  exposed  the  agreement  to 
return  them  to  the  suspicion  of  fraud.)  Harmon  received  the  liquors 
in  this  condition,  and  when  a,  sale  was  effected  would  take  each  bottle 
out  of  the  box  and  deliver  to  purchaser.  He  was  convicted  in  the  State 
court  for  selling  liquor.  Being  imprisoned  upon  the  judgment,  he 
applied  to  the  Circuit  Court  of  the  United  States  for  a  writ  of  habeas 
corpus,  alleging  the  restraint  of  his  liberty  in  violation  of  the  Consti- 
tution of  the  United  States,  supporting  this  contention  by  the  allegation 
that  the  whisky  was  sold  in  original  packages  and  therefore  beyond  the 
jurisdiction  of  the  State  to  prevent.    The  decision  was  as  follows : 

"Where  bottles  of  whisky,  each  sealed  up  in  a  paper  wrapper  and 
closely  packed  together  in  uncovered  wooden  boxes  furnished  by  an 
express  company,  and  marked,  'To  be  returned,'  are  shipped  from  one 
State  to  another,  the  boxes,  and  not  the  bottles,  constitute  the  'original 
packages'  within  the  meaning  of  decisions  of  the  Supreme  Court  upon 
the  interstate  commerce  provision  of  the  National  Constitution." 

The  case  of  Guckenheimer  et  al.  v.  Sellers  et  al.  (81  Fed.  997)  con- 
tains the  following  definition  of  an  original  package: 

"An  original  package,  within  the  meaning  of  the  law  of  interstate 
commerce,  is  the  package  delivered  by  the  importer  to  the  carrier  at 
the  initial  point  of  shipment,  in  the  exact  condition  in  which  it  was 
shipped.  In  the  case  of  liquors  in  bottles,  if  the  bottles  are  shipped 
singly,  each  is  an  original  package,  but  if  a  number  are  fastened 
together,  and  marked,  or  are  packed  in  a  box,  barrel,  crate  or  other 
receptacle,  such  bundle,  box,  barrel,  crate  or  receptacle  constitutes  the 
original  package." 

In  the  Austin  case  (179  U.  S.  343  [21  Sup.  Ct.  132])  there  was 
presented  the  question  whether  or  not  a  pasteboard  box  containing  ten 
cigarettes,  over  one  end  of  which  was  securely  pasted  tlie  United  States 
revenue  stamp,  was  an  original  package  under  the  circumstances  of  that 
ease  and  within  the  prior  decisions  of  the  court.    The  facts  were : 
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The  Legislature  of  Tennessee  in  1897  passed  an  act  to  prohibit  the 
sale  of  any  cigarettes  or  introduction  of  them  into  the  State  for  that 
purpose.  Austin  was  a  merchant  in  the  State,  and  in  the  course  of  his 
business  purchased  from  a  factory  in  North  Carolina  a  number  of 
packages  of  cigarettes  put  up  in  small  boxes,  containing  ten  cigarettes 
each,  there  being  securely  pasted  over  the  end  of  each  box  a  United 
States  revenue  stamp.  When  the  order  was  received  by  the  North 
Carolina  factory,  the  ,j)ackage9  above  described  were  placed  in  a  pile 
on  the  floor  of  their  warehouse  and  the  agent  of  the  Southern  Express 
Company  notified  to  come  for  them.  An  employe  of  the  company 
brought  with  him  a,  large  basket  without  cover,  belonging  to  his  com- 
pany, in  which  he  gathered  the  individual  boxes  and  took  them  to  the 
station  for  carriage  to  Austin,  in  Tennessee.  When  the  basket  con- 
taining the  packages  reached  its  destination  in  Tennessee,  the  agent 
of  the  company  there  took  it  to  Austin's  store  and  emptied  the  packages 
on  the  counter  of  the  store  and  took  the  basket  away  with  him.  Austin 
immediately  exposed  the  cigarettes  for  sale  and  sold  one  package  to  a 
customer.  He  was  indicted,  tried  and  convicted  for  this  sale.  His 
defense  was  that  the  package  sold  was  an  original  package,  and  that 
the  law  of  the  State  so  far  as  applicable  to  this  transaction  was  uncon- 
stitutional as  an  interference  with  interstate  commerce.  Upon  appeal 
to  the  Supreme  Court  of  the  State,  the  conviction  was  affirmed.  He 
then  sued  out  a  writ  of  error  to  the  Supreme  Court  of  the  United  States. 
A  majority  of  the  justices  held  that  the  original  package  in  this  case 
was  the  basket  in  which  the  packages  were  transported,  and  not  the 
package  sold.    They  therefore  alBrmed  the  judgment  of  the  State  court. 

"The  results  of  the  conclusions  reached  are  expressed  in  the  syllabus, 
as  follows: 

"  'Original  packages  are  such  as  are  used  in  bona  fide  transactions 
carried  on  between  the  manufacturer  and  wholesale  dealers  residing  in 
difl^erent  States.  Where  the  size  of  the  package  is  such  as  to  indicate 
that  it  was  prepared  for  the  purpose  of  evading  the  law  of  the  State 
to  which  it  is  sent,  it  will  not  be  protected  as  an  original  package 
against  the  police  laws  of  that  State. 

"Where  cigarettes  were  imported  in  paper  packages  of  three  inches 
in  length  and  one  and  one-half  in  width,  containing  ten  cigarettes, 
unboxed  but  thrown  loosely  into  baskets:  Beld,  that  such  paper  parcels 
were  not  original  packages  within  the  meaning  of  the  law,  and  that 
such  importations  were  evidently  made  for  the  purpose  of  evading  the 
law  of  the  State  prohibiting  the  sale  of  cigarettes.' 

"The  court  rested  its  decision  in  this  case  more  upon  the  palpabla 
fraud  upon  the  laws  of  Tennessee  than  upon  any  attempt  to  analyze  the 
definition  of  an  original  package.  So  in  Cook  v.  Marshall  County,  Iowa 
(196  U.  S.  261  [25  Sup.  Ct.  233]),  the  boxes  of  cigarettes  in  the  same 
form  as  in  the  Austin  case  were  shoveled  into  th^  car  in  Missouri  and 
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delivered  to  Cook  in  Iowa  in  that  condition.  They  were  not  inclosed 
in  any  receptacle,  but  shipped  in  bulk.  The  State  imposed  a  tax  of 
$300  on  the  business  of  selling  cigarettes.  Cook  resisted  the  payment 
upon  the  ground  that  he  sold  only  in  original  packages  and  was  there- 
fore protected  by  the  interstate  commerce  clause  of  the  Constitution. 
Having  lost  in  tKe  State  courts,  he  prosecuted  a  writ  of  error  to  th.i 
Supreme  Court  of  the  United  States,  where  it  was  held  that  Cook  was 
not  exempt  from  the  tax;  that  the  manner  of  dealing  disclosed  by  tlv^ 
facts  in  the  case  was  a  gross  fraud  upon  the  laws  of  Iowa, .  and  the 
court  would  not  lend  its  aid  to  such  a  proceeding.  The  question  of 
what  was  an  original  package  in  the  case  was  a  matter  of  minor  impor- 
tance, though  the  court  said  the  term  original  package  did  not  includa 
packages  which  could  not  be  commercially  transported  from  one  State 
to  another.    The  syllabus  contains  the  law,  as  follows: 

"  'The  term  original  package  is  not  defined  by  statute,  and  while  it 
may  be  impossible  to  judicially  determine  its  size  or  shape,  under  the 
principle  upon  which  its  exemption  while  an  article  of  interstate  com- 
merce is  founded,  the  term  does  not  include  packages  which  cannot  be 
commercially  transported  from  one  State  to  another. 

"While  a  perfectly  lawful  act  may  not  be  impugned  by  the  fact  that 
the  person  doing  it  was  impelled  thereto  by  a  bad  motive,  where  the 
lawfulness  or  unlawfulness  of  the  act  is  made  an  issue,  the  intent  of 
the  actor  may  be  material  in  characterizing  the  transaction,  and  where 
a  party,  in  transporting  goods  from  one  State  to  another,  selects  an 
unusual  method  for  the  express  purpose  of  evading  or  defying  the  police 
laws  of  the  latter  State,  the  commerce  clause  of  the  Federal  Constitution 
cannot  be  invoked  as  a  cover  for  fraudulent  dealing. 

"This  court  adheres  to  its  decision  in  Austin  v.  Tennessee,  179  U.  S. 
343,  that  small  pasteboard  boxes,  each  containing  ten  cigarettes,  and 
sealed  and  stamped  with  the  revenue  stamp,  whether  shipped  in  a  basket 
or  loosely,  not  boxed,  baled  or  attached  together,  and  not  separately  or 
otherwise  addressed  but  for  which  the  express  company  has  given  a 
receipt  and  agreement  to  deliver  them  to  a  person  named  therein  in 
another  State,  are  not  original  packages,  and  are  not  protected  under 
the  commerce  clause  of  the  Federal  Constitution  from  regulation  by  the 
police  power  of  the  State.' 

'From  a  consideration  of  all  the  decisions  and  upon  thfe  basis  of  com- 
mon understanding  of  the  words,  it  seems  that  an  original  package 
within  the  meaning  of  the  Food  and  Drugs  Act  is  the  unit,  complete  in 
itself,  delivered  by  the  shipper  to  the  carrier,  addressed  to  the  consignee, 
and  received  by  him  in  the  identical  condition  in  which  it  was  sent, 
without  separation  of  the  contents  in  any  manner.  This  unit  may  be 
a  hogehead  containing  500  bottles  of  wine,  or  a  single  can  of  tomatoes, 
or  it  is  a  small  ounce  phial  of  some  drug  if  shipped  to  the  consignee  in 
that  form;  and  if  the  consignee  sells  or  gives  away  any  one  of  the  three 
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in  the  unaltered  condition  in  which  he  received  it,  if  the  contents  bp 
adulterated  or  misbranded,  he  has  violated  the  act. 

"This  presentation  of  the  decisions  of  the  courts  would  not  be  com- 
plete, and  certainly  not  satisfactory,  if  some  reference  were  not  made  to 
three  very  important  decisions,  two  of  the  Supreme  Court  of  the  United 
States— Plumley  v.  Massachusetts  (155  U.  S.  461),  and  Grossman  v. 
Lurman  (192  U.  S.  189) — and  one  of  the  Circuit  Court  of  Appeals  of 
the  Sixth  Circuit — Ai^Jjuckle  Bros.  v.  Blackburn,  Dairy  and  Food  Com- 
mission of  Ohio  (113  Fed.  616).  But  they  are  referred  to  here  simply 
to  show  that,  so  far  as  the  Food  and  Drugs  Act  of  June  30,  1906,  is 
concerned,  they  are  in  a  sense  obsolete.  These  decisions  were  rendered 
prior  to  the  passage  of  the  aforesaid  act,  and  asserted  the  right  of  the 
States  to  prohibit  the  sale  and  traffic  in  adulterated  and  misbranded 
foods  and  drugs  even  in  original  packages.  They  were  rendered  in  the 
absence  of  congressional  action  covering  the  entire  subject  matter  of 
interstate  commerce  in  foods  and  drugs.  Since  then  Congress  has  as- 
sumed its  full  authority  over  the  subject  by  the  passage  of  the  act  of 
June  30,  1906. 

"The  decisions  proceeded  upon  the  well-recognized  principle  that  in 
the  absence  of  complete  Federal  regulation  of  interstate  and  foreign 
commerce,  effect  will  be  given  to  the  legitimate  exercise  of  the  police 
powers  of  the  States,  even  though  incidentally  affecting  that  commerce. 
There  can  scarcely  be  a  doubt  that,  since  the  enactment  of  the  Food  and 
Drugs  Act,  all  power  of  the  States  over  interstate  commerce  in  foods 
and  drugs,  including  the  regulation  of  importations  and  sales  in  original 
packages,  has  been  abrogated,  and  the  subject  is  entirely  and  exclusively 
under  the  control  of  the  Federal  Government.  That  such  is  the  state 
of  the  law  is  clearly  and  succinctly  shown  by  the  following  quotation 
from  the  opinion  of  Justice  Hp.rlan  in  the  case  of  Reid  v.  Colorado,  187 
U.  S.,  at  page  146  [23  Sup.  CI.  CJ] : 

"  'It  is  quite  true,  as  urged  on  behalf  of  the  defendant,  that  the  trans- 
portation of  live  stock  from  State  to  State  is  a  branch  of  interstate 
commerce,  and  that  any  specified  rule  or  regulation  in  respect  of  such 
transportation,  which  Congress  may  lawfully  prescribe  or  authorize  and 
which  may  properly  be  deemed  a  regulation  of  such  commerce,  is  para- 
mount throughout  the  Union.  So  that  when  the  entire  subject  of  the 
transportation  of  live  stock  from  one  State  to  another  is  taken  under 
direct  national  supervision  and  a  system  devised  by  which  diseased  stock 
may  be  excluded  from  interstate  commerce,  all  local  or  State  regulations 
in  respect  of  such  matters  and  covering  the  same  ground  will  cease  to 
have  any  force,  whether  formally  abrogated  or  not;  and  such  rules  and 
regulations  as  Congress  may  lawfully  prescribe  or  authorize  will  alone 
control.  »  *  •  The  power  which  the  States  might  thus  exercise 
may  in  this  way  be  suspended  until  national  control  is  abandoned  and 
the  subject  be  thereby  left  under  the  police  power  of  the  States.' 


1439  PURE  POOD  AND  DRUG  ACT.  §  848 

"This  case  involved  the  validity  of  a  certain  act  of  the  State  of 
Colorado  designed  to  prevent  the  introduction  of  infectious  and  con- 
tagious diseases  among  the  cattle  of  the  State.  The  defendant  contended 
that  the  act  was  void  as  an  interference  with  interstate  commerce,  and 
because  the  subject  matter  had  already  been  covered  by  an  act  of  Con- 
gress. The  Supreme  Court  sustained  the  validity  of  the  act  of  Colorado, 
because  a  legitimate  exercise  of  the  police  power  in  the  absence  of  com- 
plete regulation  by  Congress  covering  the  matter.  The  act  of  Congress 
in  force  at  that  time  did  not  attempt  a  full  and  complete  regulation  of 
interstate  transportation  of  animals. 

"The  principle  that  the  State  police  laws  affecting  interstate  and 
foreign  commerce  must  yield  to  the  regulation  of  Congress  when  it  shall 
assume  jurisdiction  is  well  and  tersely  stated  by  Freund  in  his  work 
on  Police  Power,  at  page  82,  as  follows: 

"Sec.  85.  The  State  may  enact  measures  for  the  protection  of  safety, 
order  and  morals,  though  affecting  foreign  and  interstals  commerce, 
subject  to  the  following  principles: 

"1.  Every  measure  of  State  legislation,  however  legitimate  in  itself, 
yields  to  positive  regulation  of  interstate  or  foreign  commerce  by  act 
of  Congress,  inconsistent  with  such  measure  or  intended  fully  to  cover 
the  same  matter.'" 

f.  l.  dunlap, 
Gex).  p.  McCabe, 
Board  of  Food  and  Drug  Inspection. 

Approved: 

James  Wilson, 

Secretary  of  Agriculture. 

Washington,  D.  C,  January  31,  1908. 

"If  a  package,  compounded  according  to  a  physician's  prescription,  be 
shipped,  sent  or  transported  from  any  State  or  Territory  or  the  District 
of  Columbia  to  another  State  or  Territory  or  the  District  of  Columbia 
by  a  compounder,  druggist,  physician  or  their  agents,  by  mail,  express, 
freight  or  otherwise,  the  label  upon  such  package  is  required  to  bear 
the  information  called  for  by  Congress.  If,  however,  the  patient  him- 
self, or  a  member  of  his  household,  or  the  physician  himself  carries  such 
package  across  a  State  line,  and  such  package  is  not  subject  to  sale,  it 
is  held  that  such  package  need  not  be  m.>rked  so  as  to  conform  with  the 
law,  because  such  a  transaction  is  not  considered  one  of  interstate  com- 
merce." Food  Inspection  Decision  No.  57,  Department  of  Agriculture, 
March  13,  1907. 
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Sale  or  gift  within  prohib- 
ited area. 

Second  offense. 

Physicians'  prescription. 

Music  in  saloon. 

Employing  women  in  saloon. 

Sale  of  liquors  from  un- 
stamped cask. 

Failure  to  exhibit  license  or 
tax  receipt. 

Gambling  in  saloon. 

Miscellaneous 


Sec.  849.    Certainty. 

Since  prosecutions  for  violation  of  liquor  statutes  are  crim- 
inal prosecutions,  and  the  offenses  under  them  are  crimes,  the 
same  certainty  is  required  as  in  any  other  criminal  prosecu- 
tions.- Necessarily  the  accused  must  be  informed  with  cer- 
tainty of  the  offense  of  which  he  is  to  be  put  on  trial,  and  the 
facts  must  be  stated  with  that  certainty  which  will  disclose  to 
him  what  statute  it  is  claimed  he  has  violated.^  That  certainty 
required  at  common  law  is  sufficient  as  to  an  indictment  based 


1  Whitney  v.  State,  10  Ind.  404; 
Scales  V.  State,  47  Ark.  476;  1 
S.  W.  769;  58  Am.  Rep.  768; 
State  V.  Cox,  29  Mo.  475;  Bridge- 
ford  V.  Lexington,  7  B.  Mon.  47; 
Rosenbaum  v.  State,  4  Ind.  599; 


McLaughlin  v.  State,  45  Ind.  338 ; 
State  V.  Kiefer,  90  Md.  1«5;  44 
Atl.  1043;  Nadeau  v.  Lewis,  16 
Que.  L.  R.  210;  Laliberte  v.  For- 
tin,  2  Que.  L.  K.  573,  reversing  3 
Que.  C.  R.  385. 


§  849         TRAFFIC  IN  INTOXICATING  LIQUORS.  1442 

upon  a  statute ; "  and  while  the  statutes  have  often  dispensed 
with  the  strictness  required  at  common  law,  yet  the  courts  will 
not  for  that  reason  hold  that  the  door  was  intended  to  be 
opened  any  wider  than  they  actually  provided.'  But  under 
none  of  these  statutes  has  the  law  been  so  modified  as  to  dis- 
pense with  the  necessity  of  stating  the  specific  facts  which  it 
is  claimed  cbnstitijted  a  violation  of  the  statute.*  Certain 
terms  have  been  so  long  used  as  to  have  well-defined  signifi- 
cance. This  is  very  well  illustrated  by  the  use  of  the  words 
"saloon"  and  "tippling  house."  If  an  indictment  charge 
that  the  accused  kept  a  "saloon,"  it  would  be  difficult  to 
determine  just  what  kind  of  a  place  he  kept ;  but  if  the  charge 
was  that  he  kept  a  "tippling  house,"  then,  because  of  the 
use  of  that  term  in  liquor  statutes  for  centuries,  there  could 
be  no  doubt  of  its  exact  meaning.  Hence,  the  charge  that 
the  accused  kept  a  "tippling  house"  without  a  license,  as  the 
statute  requires,  is  sufficient  without  otherwise  describing  the 
place  kept.^  Where  a  sale  of  liquor  may  be  a  violation  of  two 
statutes — as  where  it 'is  sold  either  on  or  off  the  premises — such 
facts  must  be  alleged  as  show  whether  the  sale  was  on  or  off 
the  premises,  and  it  is  not  sufficient  to  allege  merely  a  sale." 
The  indictment  must  charge  with  certainty  the  time  and  place 
where  the  offense  was  committed.'  A  statute  which  seeks  to 
dispense  with  allegations  sufficient  to  notify  the  accused  of 
what  evidence  he  may  be  expected  "to  meet  is  unconstitutional, 
being  in  violation  of  that  provision  of  the  Constitution  requir- 
ing that  the  accused  be  notified  of  the  charge  against  him,  or 
granting  to  him  the  right  to  demand  the  nature  and  cause  of 

2  State  V.  Wooley,  59  Vt.  357;  monwealth  v.  White,   18  B.  Mon. 

10   Atl.   S4;    Alexander  v.   State,  492. 

29   Tex.  495;    State  v.  Smith,   35  s  Commonwealth    v.     Riley,     14 

Tex.  132;  State  v.  Ratner,  44  Kan.  Bush  14. 

429;   24  Pac.  953;   Regina  v.  Ed-  « State  v.  Auberry,  7   Mo.  304; 

gar,   15   Ont.   Rep.   142.  Burke  v.  State,  52  Ind.  461 ;  Van- 

s  Benalleck  v.  People,  31   Mich.  dewood  v.  State,  50  Ind.  26,  295 ; 

200.  Plunkett  v.  State,  69  Ind.  68. 

*  State  V.  Cox,  29  Mo.  475;  Com-  ?  Clarke  v.  State,  34  Ind.  436; 

State  V.  Hopkins,  5  R.  I.  53. 
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the  accusation.*    A  sale  charged  argumentatively  is  not  suffi- 
ciently certain.^ 

Sec.  850.    Following  the  terms  of  the  statute. 

"If  a  criminal  statute  provides  a  definition  of  an  offense, 
and  states  specifically  what  acts  constitute  it,  it  will  suffice  to 
charge  the  offense  in  the  language  of  the  statute ; "  "  and  in 
a  still  earlier  case  from  the  same  State  it  is  said :  "No  rule  is 
better  settled  than  that  which  regards  as  sufficient  in  an  indict- 
ment, the  averment  of  an  offense  in  the  language  of  a  stat- 
ute. "^^  But  if  the  statute  use  general  terms  and  does  not 
specify  what  acts  shall  constitute  the  offense  forbidden,  it  is 
not  sufficient  merely  to  use  the  language  of  the  statute;  the 
pleader  must  state  the  particular  facts  In  the  case.^"  In  other 
words,  the  pleader  must  expand  the  indictment  beyond  the 
statutory  terms.'*  Not  infrequently  statutes  prescribe  the 
form  of  indictment ;  but  this  is  always  subject  to  the  constitu- 
tional provision  that  the  facts  charged  be  sufficient  so  that  the 
accused  "be  informed  of  the  nature  and  cause  of  the  accusa- 
tion against  him;"  nothing  less  than  this  will  do.'*  This  is 
particularly  true  if  the  indictment  use  the  statutory  form, 
and  yet  does  not  state  facts  sufficient  to  show  a  violation  of 

8  Jones  V.  state,  13«  Ala.  118;  400;  State  v.  New,  36  Ind.  App. 

34  So.  236;  Coleman  y.  State,  150  521;   7«  N.  E.   181;  State  v.  Hei- 

Ala.  64;  43  So.  715.  bel,    116  Mo.  App.  43;    90  S'.  W. 

estate  V.  Stacks  (Miss.),  26  So.  758;    State    v.    Edmunds    (Ore.), 

962.  104  Pac.  430. 

10  Johns  V.  State,  159  Ind.  413;  12  Parks  v.  State,  159  Ind.  211; 

65  N.  E.  287;  Segars  v.  State,  40  64  N.  B.  862;  State  v.  Aydelott,  7 

Tex.  Cr.  App.  577;  51  S.  W.  211;  Blackf.   157;    State  v.   Hunter,  8 

State  V.  Heibel,  116  Mo.  App.  43;  Blackf.   212;    Markel  v.   State,   3 

90  S.  W.  758 ;   Louisiana  v.  An-  Ind.  535 ;  Bowles  v.  State,  13  Ind. 

derson  (Mo.  App.),  73  S.  W.  875.  427;  Greene  v.  State,  79  Ind.  537; 

"State  V.  Bougher,   3   Blackf.  State  v.  Crooker,  95  Mo.  389;  8 

307;  State  v.  Beach,  147  Ind.  74;  S.  W.  422. 

43  N.  E.  949;   46  N.  B.   145;   3«  is  State   v.    Garrigan,   36   Kan. 

L.  R.  A.  179;  State  v.  Darlington,  327;    13  Pac.  554. 
153  Ind.  1;   53  N.  E.  925;   State  "McLaughlin  v.  State,  45  Ind. 

V.  New,   K5  Ind.  571;   76  N.  E.  338. 
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any  statute."  Although  a  statutory  indictment  be  insufficient 
at  common  law,  yet  if  it  does  not  violate  any  constitutional 
provision,  it  may  be  sufficient.'"  In  charging  an  offense  it  is 
not  necessary  to  strictly  pursue  the  words  used  in  a  statute 
which  defines  the  offense,  but  other  words  conveying  the  same 
meaning  may  be  used.^' 

• 
Sec.  851.    Duplicity. 

Duplicity  is  fatal  to  an  indictment,  and  renders  it  subject  to 
a  motion  to  quash.'*  But  if  an  offense  be  charged,  the  fact  that 
parts  of  another  offense  are  also  charged  will  not  render  the 
indictment  bad,  for  such  parts  are  mere  surplusage.'*  But 
where  a  section  of  a  statute  forbids  two  or  more  acts,  connect- 
ing the  several  offenses  by  the  conjunction  "or,"  a  single 
count  of  the  indictment  may  charge  all  of  such  offenses,  con- 
junctively, connecting  the  several  allegations  of  facts  by  the 
word  ' '  and. ' '  ^^  Notwithstanding  this  rule,  where  an  indict- 
ment was  based  upon  the  words  of  a  statute  forbidding  any 
person  to  sell  "any  wines  or  spirituous  liquors' in  less  quan- 
tities than  one  gallon,  nor  suffer  the  same  or  any  part  thereof" 
to  be  used  on  the  premises,  charging  these  facts  was  held  bad 

Instate  V.  Learned,  47  Me.  426.  tains  part  only  of  the  averments 

10  State    V.    Murphy,    15    R.    I.  necessary  to  charge  an  offense  un- 

543;    10  Atl.  580;  State  v.  Com-  der  another  and  different  statute." 

stock,  27  Vt.  653.  State    v.    Hutzell,    53    Ind.    160; 

Instate    V.    Conway,    38    Mont.  People  v.  Seeley,  105  N.  Y.  App. 

42 ;  98  Pac.  654.  Div.   149 ;   93  N.  Y.  Supp.  982. 

18  State  V.  Shields,  8  Blackf.  20  Davis  v.  State,  100  Ind.  154; 
151;  Knopf  v.  State,  84  Ind.  316;  Regadanz  v.  State,  171  Ind.  387; 
Herron  v.  State,  17  Ind.  App.  161;  86  N.  E.  449;  Fahnestock  v.  State, 
46  N.  E.  540;  Davis  v.  State,  100  102  Ind.  156;  1  N.  E.  372;  Els- 
Ind.  154;  Ex  parte  Hague,  3  Low.  ner  v.  State,  30  Tex.  524;  Rosen- 
Can.  94;  Otte  v.  State,  29  Ohio  barger  v.  State,  154  Ind.  425;  56 
Cir.  Ct.  Rep.  203.  N.    E.   914;    Diehl    v.   State,    157 

18  State  V.  Smause,  50  Iowa  43;  Ind.  549;   '62  N.  E.  51;  'State  v. 

Herron  v.  State,  17  Ind.  App.  161;  Emmons     (Ore.),    104    Pac.    882; 

46  N.  E.  540.     "The  afSdavit  may  State  v.   Field    (Mo.),   119   S.  W. 

contain  averments  not  absolutely  499;  State  v.  Lahore  (Kan.),  103 

necessary,   but   it   cannot  be  held  Pac.   106. 
bad  for  duplicity  because  it  con- 
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for  duplicity,  although  it  set  out  the  words  of  the  statute/^ 
Yet  where  an  indictment  charged  that  the  accused  was  not 
licensed,  but  he  kept  and  owned  liquors  with  intent  to  sell 
them,  offered  and  exposed  them  for  sale,  and  sold  them,  it 
was  held  not  bad  for  duplicity,  though  each  act  was  a  separate 
offense  under  the  statute.^^  And  where  it  was  an  offense  to 
retail  "intoxicating  liquors  by  the  dram,"  an  indictment 
charging  sales  of  twenty  glasses  to  divers  persons  at  divers 
times,  was  held  to  charge  but  one  offense,  upon  the  principle 
that  the  statute  required  or  admitted  several  acts  to  constitute 
the  offense.^*  And  where  a  statute  declared  "all  grogshops, 
tippling  shops  or  buildings,  places  or  tenements"  used  for  the 
illegal  sales  of  liquor  should  be  nuisances,  it  was  held  proper 
to  charge  in  the  indictment  that  the  accused  kept  "a  certain 
grogshop  and  tippling  house,  and  building  place  and  tene- 
ment" for  the  sale  of  intoxicating  liquors.^*  And  where  a 
statute  provided  that  if  a  certain  act  should  be  committed  in 
one  of  either  of  two  modes  it  should  be  an  offense,  the  commis- 
sion may  be  alleged  to  have  been  done  in  both  modes.^'  Re- 
turning to  the  principle  announced  above,  the  rule  is  that 
where  a  statute  makes  it  an  offense  to  "sell  or  give  away" 
liquors  without  a  license,  a  single  count  in  an  indictment  may 
charge  that  the  accused  "did  sell  and  give  away"  liquor,  and 
it  will  not  be  bad  for  duplicity.^"    Nor  is  an  indictment  eharg- 

21  Miller  v.  State,  5  How.  R.  I.  216;  Rawaon  v.  State,  19 
(Miss.)  250;  State  v.  Ball,  27  Conn.  292;  Conley  v.  State,  5 
Neb.  «01 ;  43  N.  W.  398.  W.   Va.  522 ;    State  v.  Clark,   44 

22  State  V.  Burns,  44  Conn.  149;  Vt.  636. 

People   V.    Paguin,    74   Mich.    34;  25  State  v.  Brady,  6  R.  I.  76. 

41  N.  W.  852;  Luton  v.  Palmer,  69  26  State  v.  Brown,  36  Vt.  560; 

Mich.  610;  37  N.  W.  701;  Morgan-  State    v.    Pittman,    76    Mo.    56; 

stem    V.    Commonwealth,    94    Va.  Boldt  v.  State,  72  Wis.  7;   35  N. 

787 ;  26  S.  E.  402.  W.  935 ;   38  N.  W.  177 ;  iState  v. 

23  Zumhotf  V.  State,  4  Greene  Ball,  27  Neb.  601 ;  43  N.  W.  398 ; 
(Iowa)  526;  Commonwealth  v.  Smith  v.  State,  32  Neb.  105;  +8 
Broker,  151  Mass.  355;  23  N.  E.  N.  W.  «23;  State  v.  Pischel,  16 
1137;  State  v.  MeCormick  Neb.  490;  20  N.  W.  848;  Regina 
(Wash.),  105  Pac.  1037.  v.  Coulter,  4  Manitoba  309. 

24  State  V.  Brady,  16  R.  I.  51 ;  For  illustrations,  see  State  v. 
12  Atl.  238;    State  v.  Tracey,  12  Nolan,  15  R.  I.  529;  10  Atl.  481; 
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ing  a  sale  and  barter  and  gift  bad,^'  nor  one  charging  that  the 
accused  "did  sell,  and  offer  to  sell,  by  himself  and  by  an 
agent, ' '  -'  nor  one  charging  that  he  ' '  did  presume  to  be  a  re- 
tailer, and  did  sell"  to  a  certain  person,^'  or  did  "offer  to  sell, 
sell  and  suffer  to  be  sold," '"  nor  one  charging  that  he  "unlaw- 
fully did  sell,  and  was  interested  in  the  sale  of,  alcoholic,  ardent 
and  vinous  liquors  9tid  intoxicating  spirits."  *^  So  where  it  is 
an  offense  to  sell  "vinous,  spirituous  or  malt  liquors,"  the  in- 
dictment may  charge  a  sale  of  "vinous,  spirituous  and  malt 
liquors,"  and  it  will  not  be  bad  for  duplicity.'^  A  charge  of 
a  sale  of  liquor  to  be  drunk  and  suffered  to  be  drunk  on  the 
premises  where  sold  is  not  bad  for  duplicity,^^  nor  is  one  that 
the  accused  unlawfully  kept  a  house  for  selling  liquor  and 


Commonwealth  y.  Miller,  107  Pa. 
St.  276;  State  v.  Wood,  14  R.  I. 
151;  United  States  v.  Hull,  14 
Fed.  324;  State  v.  Schwciter,  27 
Kan.  499;  Commonwealth  v.  Do- 
lan,  121  Mass.  374;  Common- 
wealth V.  Eaton,  15  Pick.  273; 
Commonwealth  v.  'Curran,  119 
Mass.  206;  Commonwealth  v.  Foss, 
14  Gray  50;  Commonwealth  v. 
Nichols,  10  Allen  199. 

27  State  V.  Teahani  50  Conn.  92; 
State  V.  Brown,  36  Vt.  560 ;  State 
V.  Schweiter,  27  Kan.  499;  State 
V.  Irvine,  3  Heisk.  155;  Boldt  v. 
State,  72  Wis.  7;  35  N.  W.  935; 
38  N.  W.  177;  State  v.  Fant,  2 
La.  Ann.  837;  State  v.  Bogan, 
2  La.  Ann.  838. 

28  Barnes  v.  State,  20  Conn. 
232;  State  v.  Kerr,  3  N.  D.  523; 
58  N.  W.  27;  State  v.  Pittman,  76 
Mo.  56. 

28  Commonwealth  v.  Wilcox,  1 
Cush.  503. 

30  State  V.  Nolan,  15  E.  I.  529; 
10  Atl.  481. 

31  Davis  V.  State,  50  Ark.  17; 
6  S.  W.  388 


szKreamer  v.  State,  106  Ind. 
192;  6  N.  E.  341;  Kamp  v.  State, 
120  Ga.  157;  47  S.  E.  548;  Davis 
V.  State,  100  Ind.  154;  State  v. 
Irvine,  3  Heisk.  155;  Fahnestock 
102  Ind.  156;  IN.  E.  372;^  State 
V,  Reed,  168  Ind.  588;  81  N.  E. 
571;  State  v.  Cottle,  15  Me.  473; 
Throckmorton  v.  Commonwealth 
(Ky.),  49  S.  W.  474;  State  v.  Na- 
tions, 75  Mo.  53;  State  v.  Whit- 
ted,  3  Ala.  102;  State  v.  Bradley, 
15  S.  D.  148;  87  N.  W.  590;  Lea 
v.  State,  64  Miss.  201;  1  So.  51; 
State  v.  McGinnis,  30  Minn.  52; 
14  N.  W.  258;  State  v.  Nerbo- 
vig,  33  Minn.  480;  24  N.  W.  321; 
Davis  V.  State,  30  Ark.  17;  6  S. 
W.  388;  Boldt  V.  State,  72  Wis. 
7;  35  N.  W.  935;  38  N.  W.  177; 
Jones  V.  Commonwealth  (Ky.), 
47  S.  W.  328;  Petit  v.  People 
(Colo.),  52  Pac.  676;  Cranor  v. 
Albany,  71  Pac.  1042. 

Contra,  State  v.  Pischel,  16  Neb. 
490;.  20  N.  W.  848;  Smith  v. 
State,  32  Neb.  105;  48  N.  W.  823. 

S3  Stout  V.  State,  93  Ind.  130. 
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did  unlawfTiUy  sell  liquor.^*  Under  a  statute  making  it  unlaw- 
ful to  sell  liquor  in  any  place  where  women  are  employed  or 
allowed  to  assemble,  for  the  purpose  of  the  business  therein 
carried  on,  a  charge  of  a  sale  in  such  a  place  where  women 
were  both  employed  and  allowed  to  assemble  is  not  bad  for 
duplicity.''  Selling  and  furnishing  liquors,  although  distinct 
offenses,  can  be  charged  in  one  count  conjunctively,  it  has  been 
held.'*  So  a  charge  of  a  sale  without  paying  the  liquor  tax  and 
of  engaging  in  the  liquor  business  without  having  the  receipt 
and  notice  of  sale  posted  up,  being  an  offense  under  a  single 
section  of  the  statute,  may  be  joined  in  one  eount.'^  Likewise 
a  charge  of  a  sale  to  a  person  who  was  intoxicated  and  was  in 
the  habit  of  getting  intoxicated  charges  but  one  offense,''  and 
so  one  charging  the  accused  with  keeping  a  place  where  liquors 
are  unlawfully  sold  and  also  with  keeping  liquors  for  the  pur- 
pose of  making  unlawful  sales."  Upon  a  charge  of  keeping  a 
nuisance  several  distinct  causes  as  descriptive  of  the  nuisance 
may  be  given.*"  An  indictment  charged  that  the  accused  in  his 
saloon  maintained  "a  certain  screen,  blind,  shutter,  curtain 
and  partition"  is  not  bad  for  duplicity  where  the  statute 
makes  the  maintenance  of  any  one  of  them  an  offense.*^  So 
is  an  indictment  for  exposing  and  keeping  for  sale  intoxicating 
liquors,*^  and  so  one  charging  the  accused  with  keeping  and 

34  Commonwealth  V.  Price,  5  Pa.  Ginnis,    14    Mont.    462;    36    Pao. 

Co.   Ct.   Rep.    175;    4   Kulp.   289;  1046. 

Commonwealth  v.  Stowell,  9  Met.  ssState    v.    Woodward,    25    Vt. 

S68;    Commonwealth    v.    Wilcox,  616. 

1  Cush.  503;  State  v.  Stinson,  17  a?  People    v.    Paquin,    74    Mich. 

Me.  154;  State  v.  Becker,  20  Iowa  34;  41  N.  W.  852;  State  v.  Mude 

438;  State  v.  Baughman,  20  Iowa  (N.  D.),  115  N.  W.  107. 

497;    State   v.    Churchill,   25    Me.  ss  State  v.  Conner,  30  Ohio  St. 

306;  State  v.  Giroux,  75  Kan.  695;  405. 

90   Pac.   249 ;    Ex   parte   Johnson,  '»  Yazel  v.  State,  170  Ind.  535 ; 

6    Cal.    App.    734;    93    Pac.    199;  84  N.  E.   972;    Commonwealth  v. 

State    V.    Winebrenner,    67    Iowa  Foss,  14  Gray  50. 

230;    25    N.    W.    146;    Segars    v.  « State  v.  Lang,  63  Me.  215. 

State,    35    Tex.    Cr.   Rep.   4-5;    31  *i  Commonwealth     v.     Gibbons, 

S.  W.  370.  134  Mass.  187. 

30  State   V.    Marion,     14     Mont.  42  Commonwealth  v.  Curran,  119 

458;   36  Pac.   1044;   State  v.  Mc-  Mass.  206;   Commonwealth  v.  Do- 

lan,  121  Mass.  374. 
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controlling  a  building  where  liquors  were  sold  and  where 
''gambling,  fighting,  drunkenness  and  breaches  of  the  peace 
were  permitted.*^  So  one  charging  a  sale  on  Sunday,  which 
was  illegal,  and  with  keeping  open  a  shop,  selling  and  giv- 
ing away  liquor  on  that  day  is  valid.**  The  principle  under- 
lying these  decisions  is  that  where  a  statute  enumerates  a 
series  of  acts,  any  one  of  which  separately  or  altogether  con- 
stitute an  offense,  all  of  them  may  be  charged  in  a  single 
count,  for  the  reason  that  though  each  of  itself  may  constitute 
the  offense,  yet  all  of  them  together  constitute  but  one  and 
the  same  offense.*'  There  are  a  number  of  decisions,  however, 
that  are  not  in  accord  with  those  already  cited.  Thus  charg- 
ing a  sale  and  a  keeping  for  sale  has  been  held  to  render  the 
indictment  bad  for  duplicity,*'  and  so  one  charging  the  accused 
with  selling  to  "P  and  K  and  C  each  one  drink  of  whisky."*^ 
So  under  a  statute  prohibiting  peddlers  from  "carrying  for 
sale,  or  obtaining  orders  for  the  sale,  of  any  intoxicating 
liquors,"  are  several  distinct  offenses  which  it  has  been  held 
could  not  be  joined  in  one  count.**  So  a  charge  of  an  illegal 
sale  and  of  keeping  a  place  where  persons  are  permitted  to 
resort  for  the  purpose  of  drinking  intoxicating  liquors  as  a 
beverage  cannot  be  joined.*^  Where  a  statute  made  it  unlawful 
to  sell  liquors  or  to  keep  a  saloon  for  their  sale,  a  combination 
of  two  charges  in  one  count  that  the  accused  "ran"  a  saloon 
and  bar,  and  there  sold  to  a  certain  person  liquor,  and  that 
he  kept  a  saloon  where  liquors  were  sold,  was  held  bad  for 
duplicity.""  Where  a  liquor  nuisance  was  defined  as  consist- 
ing in  the  use  for  prohibited  purposes  "any  building,  erection 
or  "place,"  a  charge  that  the  accused  used  "a  building,  erec- 
tion, place  and  railroad  car"  was  held  to  charge  two  distinct 

43  state  V.  Dean,  44  Iowa  648.  4t  Alexander  v.  State,  51  Tex.  Cr. 

44State   V.    Sehleuter,    110   Mo.  App.  506;  102  S.  W.  1122;   State 

App.  7;  83  S.  W.  1012.  v.  Salkowski   (Del.),  69  Atl.  83«. 

45  Ex  parte  Johnson,  6  Cal.  App.  48  state  v.  Smith,  61  Me.  3S6. 

734;  93  Pac.  199;  State  v.  Schleu-  49  state  v.  Lund,  49  Kan.  209; 

ter,   110   Mo.   App.   7;    83  S.  W.  30  Pac.  518. 

1012.  5' People   v.    Keefer,    97    Mich. 

48Regina   v.   Davis,    30    N.    B.  15;  56  N.  W.  105. 
248. 
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offenses.''  Selling  and  giving  away  liquors  have  been  held  dis- 
tinct offenses  in  Kentucky  which  could  not  be  joined  in  one 
count,"  and  so  in  Nebraska."'  If  two  offenses  be  charged  in 
one  count,  one  may  be  dismissed  and  the  other  prosecuted ;  °* 
and  where  the  charge  was  of  a  sale  and  keeping  for  sale,  a 
conviction  of  a  sale  only  was  held  valid,  though  the  indictment 
was  bad  for  duplicity.'"'  Where  the  charge  was  that  the  ac- 
cused sold  at  one  time  fermented  liquor  in  less  quantity  than 
the  statute  permitted,  and  on  divers  times  before  and  after 
such  time,  it  was  held  that  it  did  not  include  several  offenses. 
But  in  this  case  it  was  conformable  to  the  statute. °'  An  in- 
dictment which  charges  that  the  accused  kept  a  building  in 
the  county  of  H  for  the  sale  of  liquors  and  in  the  town  of  P 
in  the  county  of  H  for  the  sale  of  liquors  is  bad  for  duplicity, 
the  indictment  not  containing  an  allegation  of  an  intent  to 
charge  but  one  offense."'  But  where  a  statute  provided  that 
all  saloons,  restaurants,  bars  in  hotels  or  elsewhere  should  not 
be  opened  on  Sunday,  an  information  charging  the  accused 
with  keeping  open  his  "saloon  and  bar"  on  Sunday,  "such 
saloon  and  bar  where  intoxicating  liquors  are  kept  for  sale," 
it  was  held  that  it  was  not  open  to  the  objection  of  charging 
two  offenses."'  A  charge  of  retailing  liquors  without  paying 
the  liquor  tax  and  without  posting  up  the  county  treasurer's 

51  State   V.   Chapman,    94    Iowa  gle  offense.     Kilbourn  v.  State,  9 
67;   62  N.  W.  ©ofl.  Conn.  560;  Commonwealth  v.  Dil- 

52  Commonwealth    v.    Fleece,    o  lane,  11  Gray  67;  Commonwealth 
Ky.   Eep.   429.  v.  Broker,   151   Mass.  355;   23  N. 

5sStat«  V.  Pischel,  16  Neb.  490;  E.  1137. 

20  N.  W.  848;  Smith  v.  State,  32  57  State    v.    Schuler,    109    Iowa 

Neb.  105;   48  N.  W.  823.  Ill;  80  N.  W.  213. 

siRegina     v.    Klemp,     10    Ont.  58  State  v.  Donaldson,  12  S.  D. 

Rep.    143.  259;  81  N.  W.  299. 

55  King  V.   Stevens,   8   Can.   Cr.  An  indictment  charging  a  viola- 

Cas.   76.  tion  of  a  city  ordinance  and  con- 
so  ^a;  parte  Moley,  7  Low.  Can.  eluding  contrary  to  the  ordinance 

Jr.  1.  and  against  the  statute,  does  not 

It  has  been   held  that   distinct  state    two    offenses.      Jordan    v. 

sales  to  different  persons   at  dif-  Nicolin,  84  Minn.  367;   87  N.  W. 

ferent   times   may  be  charged  on  915. 

one  count,  as  constituting  a  sin- 


§  852  TRAFFIC   IN  INTOXICATING   LIQUORS.  1450 

notice  and  receipt  for  the  tax,  is  not  bad  for  duplicity,'''  nor 
is  one  alleging  a  failure  to  file  a  bond,  pay  the  tax  and  post 
up  the  receipt.""  Nor  is  one  alleging  a  sale  without  taking  the 
oath  not  to  adulterate  the  liquor  sold  and  without  giving  a 
bohd."^  A  charge  of  a  sale  of  "two  gills"  is  not  bad  for  du- 
plicity ;  "^  but  a  charge  of  selling  and  shipping  intoxicating 
liquors  is  bad,  wh«re  the  statute  makes  the  two  acts  distinct 
oflEenses."" 

Sec.  852.    Allegations  in  the  disjunctive. 

Care  must  be  used  in  the  use  of  disjunctive  allegations.  Thus 
it  has  been  said  by-  an  author  of  repute  that  "  '  Or '  is  ordinarily 
a  dangerous  word  in  an  allegation,"  *'*  though  he  adds  "there 
are  circumstances  in  which  it  is  proper  and  even  necessary." 
"For  example,"  he  continues,  "it  Should  be  used  in  charging 
a  duty,  thus  following  the  statute  literally ;  though,  in  alleging 
a  breach  of  duty,  the  statutory  'or'  must  commonly  be  made 
'and'  in  the  indictment.  In  the  nature  of  a  duty  is  the  pro- 
curing of  the  authorizing  license,  so  that,  *  *  *  if  by  the 
statute  the  offense  consists  of  selling  without  this  license,  or 
that  license,  or  that,  the  negative  would  be  bad  should  it  say, 
'  Not  having  this  license  and  that  one  and  that  one. '  The  stat- 
utory 'or'  should  be  retained  in  this  averment.  Thus,  in  Ken- 
tucky, a  statute  prohibited  a  sale  to  an  infant  without  'the 
written  consent  or  request'  of  the  father;  and  it  was  held  ill 
to  say  'without  the  written  consent  and  request.'  " "'    But  an 

BO  People  V.  Aldrich,   104  Mich.  «5  Citing       Commonwealth       v. 

455;  62  N.  W.  570.  Hadcraft,   6   Bush,   91.     "The  act 

CO  People  V.  Wade,  101  Mich.  89 ;  defines  the  offense,"  said  the  court, 

59  N.  W.  438.  "to  be  a  sale  of  liquor  to  a  minor, 

81  Webb  V.  State,  11  Lea  662;  'without  the  written  consent  or  re- 
State  V.  Klein,  78  Mo.  627.  quest'    of    the    father,    mother    or 

82  State  V,  Wickey,  54  Ind.  438 ;  guardian  of  the  minor ;  but  the 
State  V.  Wickey,  57  Ind.  596.  indictment    in     this     case     is     so 

03  Sturgis  V.  State   (Okla.),  102  framed  as  to  make  the  cffcnse  com- 

Pac.     57;      De     Oraff     v.     State  plete  by  so  selling,  if  done  with- 

(Okla. ),  103  Pac.  538.  out   'the  written   consent  and  re- 

0*  Bishop  Stat.  Crimes   ^3  ed.),  quest'    of   the    father,    mother    or 

§  1043.  guardian;    so   that,   according   to 
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indictment  charging  a  sale  of  "beer  or  wine,"  although  it  fol- 
lowed the  language  of  the  statute,  would  be  bad  for  uncer- 
tainty, because  the  accused  would  not  know  whether  he  was 
to  meet  evidence  showing  a  sale  of  beer  or  of  wine.""  The  same 
would  be  true  of  a  charge  that  the  accused  "kept  or  depos- 
ited" liquor  at  a  particular  place  "or  by  some  other  person 
with  his  consent. "  "^  To  charge  that  defendant  ' '  sold  or 
suffered  to  be  sold"  liquors  on  his  premises  is  not  sufficient; 
the  word  "and"  should  be  used  in  place  of  the  word  "or."** 
So  to  charge  that  the  accused  "did  unlawfully  sell  or  give 
away  and  dispose  of  intoxicating  liquors"  is  a  fatal  allega- 
tion to  the  sufficiency  of  the  indictment.*"  But  a  charge  that 
the  accused  was  "a  liquor  dealer  or  keeper  of  a  barroom"  is 
not  a  bad  charge  because  in  the  alternative,  since  the  words 
"dealer"  and  "keeper"  are  synonymous.'"  So  a  charge  that 
the  accused  used  a  certain  "building  or  place"  for  the  pur- 
pose of  unlawfully  selling  intoxicating  liquors  under  a  stat- 
ute making  the  use  of  "any  building,  erection  or  place"  for 
such  purpose  illegal,  was  held  sufficient." 

Sec.  853.    Joinder  of  counts. 

The  rules  common  as  to  the  joinder  of  offenses  prevail  in 
cases  for  the  violation  of  the  liquor  statutes.'-    Thus,  a  count 

the  indictment,  to  have  exonerated  ternative,  not  even  a  plea  of  guilty 

the  defendant  on  that  ground,  he  can    cure    the    defect.      E(b   parte 

should  not  only  have  the  written  Hague,  3  Low.  Can.  94. 

consent,  but  also  the  written  re-  'o  Hofheitz   v.    State    (Tex.   Cr. 

quest  of  the  parent  or  guardian.  App.),  74  S.  W.  310. 

It  is  obvious,  therefore,  that  the  7 1  State  v.  Dixon,  104  Iowa  741; 

facts  stated  in  the  indictment  did  74  N.  W.  692. 

not  constitute  the  offense  defined  Sometimes       statutes       permit 

by  the  statute.''  charges  to  be  made  in  the  alter- 

60  Commonwealth     v.     Gray,     2  native.     Sima   v.   State,   135  Ala. 

Gray  501;  fil  Am.  Dec.  476;  Clif-  61;  33  So.  182. 

ford  V.  State,  29  Wis.  327.  '2  Stephens   v.   State,     14    Ohio 

67  State  V.  Moran,  40  Me.  129.  386;  State  v.  Priester,  Cheves  (S. 

68  State  V.  Colwell,  3  R.  I.  284.  C.)    103;    Commonwealth  v.   Tut- 
68  State.  V.    Fairgrieve,    29    Mo.  tie,  12  Cush.  505 ;  Commonwealth 

App.  641.  V.  Moorehouse,  1  Gray  470;  Pope 

If  offenses  be  charged  in  the  al-       v.  People,  26  111.  App.  44;  State 


§  853        TRAFFIC  IN  INTOXICATING  LIQUOBS.         1452 

charging  distinct  sales  to  certain  persons  may  be  joined  with 
one  charging  the  accused  with  being  a  common  seller  of  intox- 
icating liquors ;  "  and  an  indictment  may  in  one  count  charge 
illegal  sales  and  in  another  the  maintenance  of  a  nuisance.'* 
An  indictment  charging  in  one  count  a  sale  of  whisky  on  Sun- 
day and  another  charging  a  sale  or  alcohol  on  the  same  day 
charges  only  one  o|fense.'°  So  where  the  act  charged  consti- 
tutes different  offenses,  and  is  punishable  under  different  stat- 
utes, separate  counts  may  be  joined,  charging  the-  same  act,  but 
under  different  statutes/"  A  charge  of  selling  to  a  particular 
person  may  be  joined  with  one  of  a  sale  to  another  person 
or  to  divers  persons  whose  names  are  unknown."  Sales  of 
different  liquors  may  be  joined  in  separate  counts,  although 
there  be  different  punishments  for  such  illegal  acts.'*  Under 
a  statute  forbidding  whisky  dealers  from  selling  or  contracting 
to  sell  or  taking  orders  for  or  soliciting^  personally  or  by  agent, 
the  sale  of  liquors  in  a  dry  district,  there  may  be  joined  a 
count  for  selling  and  another  for  soliciting  of  orders  for  whis- 
ky.'* Under  the  Iowa  Code  *"  a  charge  of  unlawfully  keep- 
ing a  place  for  the  sale  of  liquors  and  an  unlawful  sale  of  them 
therein  constitutes  but  one  offense,  and  may  be  joined ;  **  and 

T.  Klein,  78  Mo.  627;  State  v.  At-  ts  Bridges  v.  State,  37  Ark.  224. 

kinson,   33    S.   C.    100;    11   S.   E.  'e  People  v.  Charbincau,  115  N. 

«93;  Commonwealth  V.  Bearce,  150  Y.  433;  22  N.  E.  271. 

Mass.  389 ;  23  N.  E.  99 ;  Walters  "  Walters    v.    State,    5    Clarke 

V.  State,  5  Iowa  507 ;  Peer  v.  Com-  ( Iowa )    507 ;    Lewis    v.    Common- 

monwealth,  5  Gratt.  674;    People  wealth,  90  Va.  843;  20  S.  E.  777; 

V.  Shaver,  37  N.  Y.  App.  Div.  21;  Commonwealth     v.     Broker,     151 

65  N.  Y.  Supp.  701.  Mass.    365;    23    N.    E.    1137;    De 

'3  Commonwealth  V.  Moorehouse,  Graff  v.  State   (Okla.),   103  Pac. 

1  Gray  470 ;  Commonwealth  v.  Gil-  538. 

Ion,  2  Allen  505;   Commonwealth  '« Lowell  v.  State,  126  Ga.  105; 

V.  Clark,  14  Gray  367.  54  S.  E.  916. 

'*  State  V.  McLaughlin,  47  Kan.  79  Williams   v.  State,    107    Ga. 

143;    27    Pac.   840;    Nicholson   v.  693;  33  S.  E.  641. 

People,  29  111.  App.  57 ;  Common-  so  Sec.  4300. 

wealth  V.  Galligan,  155  Mass.  54;  si  state   v.   Haworth,   70   Iowa, 

28  N.  E.  1129;  Mitchell  v.  State,  157;   30  N.  W.  38«;   State  v.  Uf- 

146   111.    176;    33   N.  E.   767;    37  erty,  70  Iowa  160;  30  N.  W.  391. 
Am.  St.  147. 
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in  Georgia  a  count  charging  a  violation  of  the  general  prohibi- 
tion law  may  be  joined  with  one  charging  a  violation  of  a 
local  statute  regulating  or  prohibiting  the  sale  of  liquor  in  a 
particular  county.*^  But  where  sales  are  totally  prohibited  a 
charge  of  its  violation  and  another  of  a  sale  without  a  license 
cannot  be  joined,  because  they  are  totally  inconsistent.**  And 
where  a  statute  provided  that  an  indictment  must  charge 
only  one  crime,  though  separate  counts  might  charge  it 
was  committed  in  different  ways,  it  was  held  that  charges 
of  a  sale  in  the  same  town,  at  different  times  to  differ- 
ent persons,  could  not  be  joined,  although  different  counts  were 
used.'*  Under  this  same  statute  a  charge  of  a  sale  without  a 
license  and  also  a  sale  in  a  town  which  had  voted  that  no 
license  should  be  granted  was  held  allowable,  where  the  alle- 
gation was  merely  that  the  liquor  was  sold  in  a  town  in 
which  the  electors  had  voted  that  no  liquor  should  be  sold.*" 
And  under  the  same  statute  a  charge  of  an  unlawful  sale  on 
Sunday  to  one  not  a  guest  at  the  accused's  hotel  could  be  com- 
bined with  a  count  of  an  unlawful  sale  and  also  with  one  of 
an  unlawful  giving  away  of  liquor  to  the  same  person  on  the 
same  day.**  A  charge  of  a  sale  to  one  person,  of  a  gift  to  an- 
other person,  of  a  keeping  in  possession  of  liquors  to  be  used 
by  another,  and  with  allowing  his  place  of  business  to  be  a 
depository  for  such  liquors,  it  has  been  held,  could  be  em- 
braced within  a  single  indictment  in  four  separate  counts,  and 
there  was  no  joinder  of  disconnected  criminal  charges.*^ 

82  Tooke  V.  State,  4  Ga.  App.  ^s  The  question  turned  upon  the 
495;  61  S.  E.  917;  Tillery  v.  State,  fact  that  it  was  not  alleged  that 
10  Lea  35.  the  vote  had  been  taken  upon  pe- 

83  Butler  V.  State,  25  Fla.  347 ;  tition  of  the  voters  for  an  elec- 
6  So.  67.  tion  and  due  notice  thereof  given, 

8*  People  V.   (yDonnell,  46  Hun  and   therefore   it   vpas   not   shown 

358;    People  v.  Harmon,  49  Hun  that  prohibition  had  been  legally 

558;  2  N.  Y.  Supp.  421.  adopted.     People  v.  Selley,  183  N. 

If  there  be   separate  counts,   a  Y.  544;  76  N.  E.  1102. 

verdict  finding  the  accused  "guilty  88  People  v.  McDonald   (N.  Y.), 

of  on  the  first,  second  and  fourth  108  N.  Y.  Supp.  749. 

counts  of  the  indictment"  is  suffi-  87  State   v.   Blankeney,   96   Md. 

cient.    State  v.  Hopkins,  '94  Iowa  711;  64  Atl.  614. 
®6;  62  N.  W.  656. 
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Sec.  854.    Verification  and  source  of  information. 

Under  a  Kansas  statute  *'  the  county  attorney  could  sub- 
poena witnesses  and  examine  them  to  ascertain  if  there  had 
been  violations  of  the  prohibitory  liquor  law.  The  testimony 
thus  elicited  was  Tedueed  to  writing  and  was  signed  by  the 
witnesses.  If  it  disclosed  an  offense  had  been  committed  he 
was  then  required  tp  file  a  complaint  against  the  person  who 
had  committed  the  oflfense,  which  complaint  he  was  required 
to  verify,  biit  this  verification  could  be  upon  information  and 
belief.*'  In  Massachusetts  an  affidavit  on  information  and  be- 
lief is  sufficient.""  But  an  affidavit  that  the  aflftant  has  just 
cause  to  suspect  and  does  suspect  that  the  accused  is  guilty 
of  a  violation  of  a  liquor  statute  or  ordinance,  is  n(5t  sufficient, 
without  averring  he  is  guilty,  not  being  the  equivalent  that 
it  was  made  upon  information  and  belief."  Where,  in  South 
Dakota,  a  statute  ^^  similar  to  the  Kansas  statute  was  in  force, 
and  the  State's  attorney,  after  filing  the  testimony  he  had 
elicited  and  caused  to  be  reduced  to  writing,  filed  his  infor- 
mation, which  he  concluded,  "Now,  therefore,  I  herein  and 
hereby  enter  complaint  against"  the  said  defendant,  "and 
hereby  certify  that  to  the  best  of  my  information  and  belief, 
from  said  testimony  obtained  on  examination,  said  laws  gov- 
erning the  sale  of  intoxicating  liquors  have  been  and  are  now 
being  violated,"  it  was  held  that  the  information  was  fatally 
defective.®*  But  under  this  statute  a  statement  that  the  infor- 
mation is  "true  to  the  best  of  deponent's  knowledge,  informa- 
tion and  belief"  is  sufficient,  the  statute  requiring  a  verifica- 

ssGen.  St.  par.  2543.  89   N.   W.   435;    90  N.   W.   6S1; 

89  State  V.   Blaokman,   32   Kan.  8  Det.  L.  N.  1100. 

«15;  5  Pac.  173;  State  v.  Laden-  90 'Commonwealth  v.  Crawford,  9 

berger,  44  Kan.  261;  24  Pac.  347;  Gray,  129;  Logan  v.  State  (Okla.), 

State  V.  Moseli,  49  Kan.  142;   30  115  S.  W.  1192. 

Pac.    189;    State   v.   Huffman,  51  si  Eoberson  v.  Lambertville,  38 

Kan.  541;   33  Pac.  377;  State  v.  N.  J.  L.  69;   Mowery  v.  Camden, 

Etzel,  2  Kan.  App.  673;   43  Pao.  49  N.  J.  L.  106;  6  Atl.  438;  Chap- 

798;  State  v.  Tegder,  6  Kan.  App.  pel  v.  State  (Ala.),  47  So.  329. 

762;  50  Pac.  985;  State  v.  Eozum,  »2  Sess.  Laws,  1890,  c.  101,  §9. 

8    N.    D.    548;    80    N.    W.    477;  »8  State  v.  Butcher,  1  S.  D.  401 ; 

Sparta  v.  Boorom,  125  Mich.  555;  47  N.  W.  406. 
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tion  only  upon  information  and  belief."*  And  where  the  stat- 
ute required  the  prosecutor  to  state  that  he  had  good  reason 
to  believe  the  facts  alleged  were  true,  a  statement  that  the 
facts  are  true  upon  the  deponent's  information  and  belief  is 
sufficient.** 


Sec.  855.    Surplusage. 

Surplusage  in  an  indictment  does  not  render  it  bad,  for  it 
will  be  rejected  or  not  considered.*'  This  is  very  well  illus- 
trated in  a  charge  of  being  a  common  seller  of  liquors  on  a 
day  named  where  it  is  added  "and  on  divers  others  days  and 
times  between  that  day  and  the  return  of  this  indictment," 
for  the  quoted  words  will  be  rejected.''  So  where  a  local  op- 
tion election  was  held  to  determine  whether  the  "sale  of  intox- 
icating liquors  should  be  prohibited,"  an  information  charging 


9*  State  V.  Brennan,  2  S.  D.  384; 

50  N.  W.  625;  Lincoln  Center  v. 
Linker,  6  Kan.  App.  369;  51  Pac. 
SOT;  State  v.  Becker,  3  S.  D.  29; 

51  N.  W.   1018. 

(An  attorney  especially' appoint- 
ed, to  prosecute  may  likewise  ver- 
ify the  information ) ,  "as  aiBant 
verily  believes"  is  sufficient.  De- 
veney  v.  State,  47  Ind.  208. 

9B  State  V.  Tall,  56  Wis.  577; 
14  N.  W.  596. 

If  the  affidavit  on  which  the 
prosecution  is  based  be  lost,  the 
court  may  allow  a  substitute 
therefor  to  be  filed.  Boland  v. 
State   (Ala.),  41  So.  963. 

In  North  Dakota  the  State's  at- 
torney must  file  with  the  court 
the  depositions  of  some  witness  on 
which  he  bases  the  official  infor- 
mation. If  the  deposition  be  at- 
tached to  the  information  and  the 
latter  be  filed,  that  is  a  "filing" 
of    the   deposition,   though    it  "be 


not  so  marked.  State  v.  Rozum, 
8  N.  D.  548 ;  80  N.  W.  477. 

A  failure  to  verify  the  infor- 
mation is  fatal  to  a  conviction. 
State  V.  Weyland,  126  Mo.  App. 
723;    105   S.  W.  660. 

If  the  charge  in  one  count  is 
a  direct  contradiction  of  the  charge 
in  another,  there  can  be  no  veri- 
fication of  the  information.  State 
V.  Weyland,  supra. 

88  Rex  V.  Dickenson,  1  Sand. 
Wms.  ed.  135,  note;  Regina  v. 
Wigg,  2  Ld.  Raym.  1163;  Ben- 
net  V.  Talbois,  1  Ld.  Raym.  149; 
State  V.  Walker,  Taylor  (N.  C.) 
299;  Commonwealth  v.  McAfee,  8 
Dana  28;  Commonwealth  v.  Pen- 
niman,  8  Met.  519;  State  v.  Sta- 
ples, 45  Me.  320;  State  v.  Hall, 
26  W.  Va.  236;  Scott  v.  State,  150 
Ala.  59;  43  So.  181;  State  v. 
Erickson,  13  N.  D.  139;  103  S.  W. 
3S9. 

»7  State  V.  Pillsbury,  47  Me. 
449. 
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that  it  was  held  to  determine  whether  the  "sale  or  exchange 
of  intoxicating  liquors  should  be  prohibited,"  was  held  to 
be  surplusage  so  far  as  it  related  to  the  exchange  of  such 
liquors.'* 

Sec.  856.    Referring  to  the  statutt. 

It  is  not  necessaj©'  to  allege  under  what  statute  the  indict- 
ment is  brought,  for  it  is  sufficient  to  allege  the  commission  of 
acts  forbidden  by  some  statute,  and  then  the  court  will  apply 
the  facts  to  the  statute  violated.»'  This  is  true  where  there  is 
a  statute  of  a  general  character  applicable  only  to  the  county 
in  which  the  indictment  "is  found,*  or  to  one  prohibiting 
sales  within  a  certain  distance  of  a  designated  locality.?  But 
where  the  same  acts  constitute  an  offense  under  two  sections,  it 
is  held  that  the  pleader  must  designate  the  section  under  which 
he  has  drawn  the  indictment,  if  they  prescribe  different  pun- 
ishments.' Occasionally  a  statute  makes  a  distinction  in  its 
sections  in  sales,  in  which  case  the  indictment  should  indicate 
that  section  under  which  the  indictment  is  brought,  even 
though  the  penalties  under  all  the  sections  are  the  same.*  And 
when  there  is  a  statute  local  to  the  county  and  another  statute 
general  throughout  the  entire  State,  it  should  be  pointed  out 
in  the  indictment  under  which  of  the  two  it  is  brought,  in 
order  that  the  judgment  will  be  a  bar  to  a  second  prosecution 
for  the  same  offense."  In  Ohio  it  has  been  held  sufficient  to 
merely  allege  that  a  certain  section  of  the  Revised  Statutes 
has  been  violated,  but  this  is  by  reason  of  a  particular  statute." 

ssSegars  v.  State,  40  Tex.  C*.  » State  v.  Leavitt,  63  N.  H.  3«1; 

App.  577;  51  S.  W.  398.  State  v.  Langdon,  74  N.  H.  50 ;  64 

09  Commonwealth    v.    Keefe,    7  Atl.   1099. 

Gray  332;  Griffin  v.  State,  115  Ga.  *Benalleck  v.  People,  SlMich. 

677;  41  S.  E.  997.     But  see  Kee  200. 

V.  MoSweeney,  15  Abb.  N.  C.  '23.9,  5  Camp  v.  State,  27  Ala.  53. 
and  State  v.  Langdon,  74  N.  H.  Consult  Stone  v.  State  (Miss.), 
SO;  64  Atl.  1099;  Donovan  v.  7  So.  500;  Sefried  v.  Corn- 
State,  170  Ind.  123;  83  N.  E.  744;  monwealth,  101  Pa.  St.  200;  01m- 
State  V.  Polk,  69  Atl.  1006.  stead  v.  State,  89  Ala.  16 ;  7  So. 

i  Powers   v.   Commonwealth,   90  775. 

Ky.  167;  13  S.  W.  450.  oOshe   v.   State,    37    Ohio   St. 

z  State  v.  Wallace,  94  N.  C.  827.  494. 
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Sec.  857.    Character,  occupation  or  condition  of  accused.    , 

Licensed  dealers  may  commit  offenses  which  an  unlicensed 
person  could  not  commit,  because  the  statute  applies  only  to 
the  former  and  not  to  the  latter.  So  a  statute  may  apply  only 
to  a  retailer,  or  to  a  wholesaler,  or  it  may  only  apply  to  a 
merchant.  It  is  manifest,  tlien,  under  such  a  statute,  that  the 
accused  must  be  brought  by  appropriate  allegations  within 
the  terms  of  the  statute,  and  if  the  allegations  in  the  indict- 
ment are  not  sufficient  for  that  purpose  it  will  be  fatally  de- 
fective.* Thus,  where  a  statute  prohibited  sales  on  Sunday 
and  provided  for  a  forfeiture  of  his  license  if  convicted  a 
second  time  for  the  same  offense,  it  was  held  that  it  clearly 
required  a  description  of  the  person  to  be  incorporated  into 
the  indictment.*  And  so  a  statute  making  it  an  offense  to  sell 
liquor  to  a  drunkard  after  written  notice  given  him  was  held 
to  require  that  the  defendant  selling  the  liquor  should  be  a 
tavern  or  hotel  keeper,  or  merchant,  for  the  statute  only 
applied  to  such  persons.'  And  where  only  merchants  were 
required  to  take  out  licenses  to  sell,  an  indictment  for  a  sale 
without  a  license  must  specifically  aver  that  the  seller  Was  a 
merchant."*     So  if  a  statute  makes  it  an  offense   for  any 

druggist"  to  sell  liquor,  an  indictment  charging  that  the 


a 


'  State   V.   Ryan,    30   Mo.    App.  «  Bode  v.  State,  7  Gill  326.  The 

159;    State  v.   Heitsch,   29   Minn.  statute   applied   only   to   licensed 

134;  12  N.  W.  353;  State  v.  Run-  tavern  keepers. 

yan,  26  Mo.  167 ;  People  v.  Page,  3  »  State  v.  Heitsch,  29  Minn.  134 ; 

Parker  Crim.   600;    State  v.   An-  12  N.  W.  353;   People  v.  Page,  3 

drews,  26  Mo.  169;  State  v.  Mar-  Parker    Or.    Rep.    600;     State    v. 

tin,  34  Ark.  340;   Bode  v.  State,  Thomas,  7  Rich.  L.  481;   State  v. 

7  Gill  326;   State  r.  Bradford,  13  Bradshaw,  2  Swan  627. 

S.  D.  201;  i83  N.  W.   47;    80  N.  Contra,  Brown  v.  State,  2  Head 

W.    143;    State    v.    Barnett,    110  180. 

Mo.  App.  592;  85  S.  W.  613;  State  lo  State  v.  Runyan,  26  Mo.  167; 

V.   Scampini,   77   Vt.  92;    59   Atl.  State    v.    Runyan,    26    Mo.    169; 

201;    State   v.   Andrews,   26   Mo.  State  v.  Ryan,  30  Mo.  App.  159; 

169;  State  v.  Chilton,  26  Mo.  170;  State   v.    Fanning,    38    Mo.    359; 

Herine  v.  Commdnwealth,  13  Bush  Stewart  v.  'Calhoun,  circuit  judge 

295;    Hainline   V.   Commonwealth,  (Mich.),  121  N.  W.  279;  State  v. 

13    Bush    35.     See   Bloomfield  V.  Stock,  95,  Msr.  App.  55;  68  S.  W. 

State,  10  Mo:  556.     :'  579.                                             >.,■:  -. 
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accused  at  the  time  of  the  alleged  sale  was  "then  and  there  a 
dealer  in  drugs  and  medicines"  is  insufficient.^'  And  while 
it  must  be  alleged  that  the  person  who  gave  the  prescription 
in  violation  of  the  statute  was  a  physician,  it  need  not  be 
averred  that  he  was  a  "reputable  physician."'^  And  where 
the  statute  makes  it  an  offense  for  a  dealer  in  intoxicating 
liquors,  to  sell  liquors  to  a  minor,  it  must  be  averred  and 
proven  that  the  accused  was  a  dealer.'*  Where  the  offense 
could  only  be  committed  by  a  "licensed  barroom  liquor 
dealer,"  an  indictment  charging  that  the  accused  was  "a 
barroom  liquor  dealer"  was  held  fatally  defective."  Where 
a  statute  forbade  any  person  to  sell  on  Sunday  "fermented  or 
distilled  liquor,"  and  another  forbade  any  keeper  of  a  dram- 
shop to  sell  on  that  day  any  "intoxicating  liquors,"  it  was 
held  necessary  on  a  charge  of  a  Sunday  sale  of  intoxicating 
liquor  to  allege  that  the  accused  was  a  keeper  of  a  dramshop.'^ 
An  indictment  against  two  defendants  jointly  need  not  aver 
they  are  partners."  Under  an  indictment  for  employing 
women  in  a  saloon  the  indictment  must  aver  that  the  defend- 
ant was  the  owner  or  keeper  of  if  So  where  a  statute  makes 
it  an  offense  for  a  common  carrier  to  convey  goods  into  a 
local  option  district,  it  must  be  averred  that  the  accused  was 
a  common  carrier."  Where  a  statute  made  it  an  offense  for 
a  licensed  saloon  keeper  to  keep  open  his  saloon  on  Sunday, 
an  averment  that  the  accused  was  the  proprietor  of  a  saloon 
and  licensed  to  sell  intoxicating  liquors  was  held  sufficient." 

"  State  V.  Baskett,  52  Mo.  App.  i'  State  v.  Lisles,  58  Mo.  359. 

389 ;  Rafter  v.  State,  62  Mo.  App.  i«  Janks  v.  State,  29  Tex.  App. 

101;  State  V.  Shafer,  «2  Mo.  App.  233;  15  S.  W.  «15;  State  v.  Stock, 

58;  State  v.  Shinn,  63  Kan.  638;  95  Mo.  App.  65;   68  S.  W.  579. 
66  Pac.  650.  "Johnson    v.   State    (Tex.   Cr. 

Instate  V.   Farmer,    104  N.   C.  App.),  21  S.  W.  371,  372. 
887;    10  S.   E.   563;    McQuery   v.  is  Commonwealth  v.  Hardy,  124 

State,  40  Tex.  Cr.  App.  571;   51  Ky,  375;   99  S.  W.  239;   30  Ky. 

S.  W.  247.  Law  Rep.  532. 

"State  V.  Cronin,  39  Tex.  171;  i»  State    v.    Gilbert,    21    S.    D. 

Baer  v.  Commonwealth,   10  Bush  209;  111  S.  W.  638;  State  v.  Mc- 

6;  State  v.  Lisles,  58  Mo.  359.  Millan,  21   S.  D.   20;    111   S.  W. 

i«  Glass    T.    Commonwealth,    33  540. 
Gratt.  827.  Usually  it  is  not  necessary  to 
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But  an  indictment  for  selling  liquor  without  a  license  need 
not  aver  that  the  accused  was  a  liquor  dealer  unless  only  such 
a  person  can  commit  the  offense.^"  So  this  is  true  of  a  sale  on 
Sunday.^^  Under  a  Massachusetts  statute  a  charge  against  a 
defendant  not  being  a  common  seller  of  liquors,  to  be  used  in 
his  house  or  other  building,  it  was  held  unnecessary  to  aver 
that  he  was  an  innholder  or  common  victualer.^''  But  if  an 
indictment  unnecessarily  charge  the  accused  with  having  com- 
mitted the  offense  in  a  particular  capacity,  as  a  licensee,  he 
cannot  object  to  it  for  that  reason.^* 

Sec.  858.    Intent  of  vendor. 

The  question  of  "intent"  arises  most  frequently  upon  a 
charge  of  keeping  intoxicating  liquors  for  sale.  The  word 
"intent"  need  not  always  be  used.  Thus,  a  charge  that  the 
accused  sold  the  liquors  "to  be  drunk  upon  the  premises"  is 
equivalent  that  he  sold  them  "with  the  intent  to  be  drunk" 
there.^*  Nor  need  it  be  averred  that  such  intent  was  con- 
summated by  the  liquors  being  actually  there  consumed,  for  it 
is  the  intent  with  which  they  are  sold  and  not  the  fact  of 
consumption  on  the  premises  that  constitutes  the  crime."" 
Upon  a  charge  that  the  accused  allowed  his  saloon  to  remain 
open  on  Sunday,  it  is  not  necessary  to  set  forth  his  intent  or 

aver     the     accused's     occupation.  591;  State  v.  Schroeder,  3  Hill  L. 

Stout   V.   Territory    (Okla.),    103  (S.  C.)   61;  State  v.  Riley,  3  Hill 

Pac.    75;     Shelling    v.    Common-  L.  (S.  C.)  65;  State  v.  Thomas,  7 

wealth,  11  Ky.  L.  Rep.  (abstract)  Rich.   L.    (S.   C.)    481;    Common- 

075.  wealth  v.  Luddy,  143  Mass.  563; 

An  indictment  charging  that  the  10  N.  E.  448. 

defendant  sold   liquors   for   other  21  State    v.    Edlaviteh,    77   Md. 

than  medicinal,  scientific  and  me-  144;  26  Atl.  406. 

chanical     purposes,     is     sufiicient  22  Commonwealth  r.  Pearson,  3 

without  averring  that  he  did  not  Met.  449. 

as  a  druggist  sell  such  liquors  to  23  State   v.    Fant,    2    La.    Ann. 

some    other    druggist.      State    v.  837;   State  v.  Bogan,  2  La.  Ann. 

Hunt,  29  Kan.  762.  «S8. 

20  State  T.  Butcher,  40  Ark.  362 ;  24  Bilbro    v.    State,    7    Humph. 

Johnson   v.'  People,    83    111.    431;  534. 

Commonwealth   v.   Rucker,    14   B.  25  Sanderlin  T.  State,  2  Humph. 

Hon.  228;  Austin  v.  State,  10  Mo.  315. 
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purpose  in  so  doing.^'  It  is  not  necessary  to  allege  an  intent 
to  sell  in  the  place  where  liquor  is  kept,  where  it  is  alleged  that 
it  was  kept  with  "intent  unlawfully  to  sell  the  same  within'' 
the  State.^^  And  it  has  been  held  that  a  charge  that  the. 
accused  did  keep  for  sale  one  pint  of  cider"  sufficiently- 
charged  that  he  kept  the  pint  of  eider  with  the  intent  to  sell 
it.,^'  So  it  is  said.4hat  if  it  bfe  alleged  that  the  accused  know- 
ingly and  willfully  did  the  unlawful  act,  a  special  intent  need 
not  be  alleged.^"  And  where  a  statute  makes  a  sale  without 
license  an  offense,  it  need  not  be  alleged  he  "willfully"  made 
it.*"  A  failure  to  charge  an  intent  to  sell  cannot  be  raised 
after  judgment.^^  "Where  a  statute  made  it  an  offense  to  let 
a  building  with  intent  that  it  be  used  as  a  grogshop,  an  indict- 
ment based  thereon  charged  that  the  accused  let  his  house 
with  intent  that  the  tenant  should  during  the  lease  maintain 
it  as  a  grogshop.  The  indictment  was  held  insufficient,  be- 
cause it  contained  no  averment  that  the  intent  was  ever* 
carried  into  execution.^^ 

Sec.  859.    Knowledge — ^Notice. 

Upon  a  chargfe  of  a  sale  to  a  minor  it  is  not  necessary  to 
allege  that  the  vendor  knew  he  was  a  minor  at  the  time  of 
the  sale.^^  Nor  is  it  necessary  to  aver  that  the  vendor  knew 
the  purchaser  was  an  habitual  drunkard  or  was  intoxicated 
at  the  time  of  the  sale,  for  the  sale  is  made  at  the  peril  of 

2P  Lederer  v.- State,  24  Wkly.  L.  32  state    v.    Worden,    27    E.    I. 

Bull.  153.  484;  63  Atl.  4»6. 

27  Commonwealth  v.  Gillon,  148  ssLoeb  v.   State,   75   Ga.   258; 
Mass.  15;  18  N.  E.  584.  State  v.  Kalb,  14  Ind.  403;  Ward 

28  State   V.   Prescott,  67   N.   H,  v.   State,   48   Ind.   289,  294,   295; 
203;  30  Atl.  342.  Commonwealth  v.  Sellets,  130  Pa. 

28  State   V.   Pearls,   35   W.   Va.  St.  32;    18  Atl.  541;   25Wkly.N.  O. 

320;  13  S.  E.  1006.  154;  State  v.  Cain,  9  W.  Va.  559; 

,  3!>  State    v.    Abbott,    31    N.    H.  Goetz  v.  State,  41  Ind.  162 ;  Mar- 

434.  shall  v.  State,  49  Ala.  21;  State 

31  Commonwealth  v.  Blanohard,  t.  Bean  (N.  H.),  71  Atl.  216. 
105  Mass.  173;   Commonwealth  v, 
Shpehan,  105  Mass.  174. 
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the  party  selling.'*  But  where  the  statute  provides  that  if  a 
person  "knowingly"  sells  liquor  to  an  inebriate,  then  it  must 
be  alleged  that  the  accused  knew  the  purchaser  was  such  a 
person  when  he  made  the  sale."*  And  this  is  true  of  a  sale 
to  a  minor.^"  But  where  the  offense  can  only  be  committed 
after  notice  of  the  habits  of  the  purchaser  has  been  duly 
given  to  the  accused,  the  offense  is  a  sale  after  notice  given, 
and  the  giving  of  the  notice  must  be  averred.  In  such  an 
instance  it  is  not  enough  to  aver  that  the  notice  was  left  at 
the  accused's  place  of  business.^'  But  upon  a  statute  which 
declares  all  places  used  for  the  illegal  sale  or  keeping  of 
liquors  shall  be  common  nuisances,  it  need  not  be  alleged  that 
the  accused  knew  the  place  he  so  kept  was  a  nuisance.**  It  is 
not  necessary  to  aver  that  the  accused  knew  the  liquors  he 
sold  were  intoxicating.'"  Where  it  was  necessary  to  charge 
that  the  accused  knew  the  purchaser  was  a  minor,  an  allega- 
tion that  he  "did  unlawfully  and  knowingly  sell  and  give, 
and  cause  to  be  sold  and  given,  spirituous,  vinous  and  intoxi- 
cating liquors  to  W,  the  said  W  being  then  and  there  a  minor 
under  the  age  of  twenty-one  years,"  it  was  held  that  the 
charge  sufficiently  alleged  that  the  accused  knew  the  vendee 
was  a  minor.*"  Where  it  was  a  crime  to  aid  a  person  to  pro- 
cure intoxicating  liquors  for  unlawful  purposes,  and  it  was 

34Mapes  V.  People,  69  111.  523;        v.    Commonwealth,    108   Va.   882; 
Werneke   v.    State,    49    Ind.    210;        62   S.  E.  373;.  State  v. 


Werneke    v.    State,    50    Ind.    23;  3«   W.   Va.    713;    15    S.    E.   423; 

Bain  v.  State,  61  Ala.  75;  Jaml-  State  v.  Parkersburg  Brewing  Co., 

son  V.  Burton,  43  Iowa  282;  State  53  W.  Va.  o91;  45  S.  E.  924. 

V.  Heck,  23  Minn.  549.  se  Woods    v.    State      (Tex.     Cr. 

35  Commonwealth     v.     Bell,     14  App.),  20  S.  W.  915. 

Bush  433;  Jones  v.  State,  46  Tex.  s?  state  v.  Smith,  122  Ind.  178; 

Cr.  App.  517;   81  S.  W.  49;  Mil-  23  N.  E.  714. 

ler  V.  State,  3  Ohio  St.  475;  Fer-  38  state  v.  Ryan,' 81  Me.  107;  16 

guson  V.  State,  50  Tex.  Cr.  App.  Atl.  406;  State  v.  Stanley,  84  Me. 

155;  95  S.  W.  Ill;  Aultfather  v.  555;  24  Atl.  983. 

State,  4  Ohio  St.  4«7 ;   Felton  v.  39  State  v.  Carson,  2  Ohio  Dec. 

United  States,  96  U.  S.  ^99;  Per-  81;    Dominick  v.   State,   27   Ohio 

ry  V.  Edwards,  44  N.  Y.  233;  At-  Cir.  Ct.  Rep.  305. 

kins  V.  State,  60  Ala.  45;   Glenn  « Woods    v.    State     (Tex,    Cr, 

-V.   State,   25   Ala.   53;    O'Donnell  App.),  20  S.  W.  915. 


§  860  TRAFFIC   IN   INTOXICATING   LIQUORS.  1462 

charged  that  the  accused  knowingly  aided  a  named  person  in 
procuring  liquors  to  be  disposed  of  for  other  purposes  than 
lawful  purposes,  the  indictment  was  held  deficient  on  thrjee 
grounds:  (1)  That  it  failed  to  charge  that  the  accused  knew 
the  liquor  was  to  be  disposed  of  for  unlawful  purposes;  (2) 
that  it  failed  to  allege  for  what  purpose  it  was  procured ;  and 
(3)  that  it  failed  tip  state  the  facts  claimed  to  constitute  the 
crime.*^  But  where  the  indictment  followed  the  words  of 
the  statute  and  charged  that  the  accused  kept  a  house  "used 
for  the  illegal  sale  or  keeping  of  intoxicating  liquor,"  it  was 
construed  to  mean  a  keeping  for  such  illegal  use  or  with  a 
knowledge  of  such  use.*^  And  in  Kentucky  it  was  held,  on  a 
charge  of  an  illegal  sale  by  having  possession  and  control  of 
a  house  where  the  liquors  were  furnished,  that  the  indictment 
was  insufficient  for  a  failure  to  allege  guilty  knowledge  or 
personal  participation  in  the  selling.'*'  But  upon  a  charge  of 
unlawfully  keeping  a  house  where  liquors  are  sold,  it  need  not 
be  alleged  that  it  was  knowingly  kept."  A  charge  that  the 
accused  willfully,  unlawfully  and  knowingly  sold  liquor  to  a 
minor  is  equivalent  to  an  averment  that  he  had  notice  or 
knowledge  that  the  purchaser  was  a  minor  when  he  made  the 
sale.*^  Upon  a  charge  of  a  sale  within  two  miles  of  an  agri- 
cultural fair,  it  is  not  necessary  to  allege  that  the  defendant 
knew  the  fair  was  being  held  within  that  distance.*' 

Sec.  860.    Adoption  and  violation  of  local  option  laws. 

It  is  when  we  come  to  deal  with  an  indictment  for  a  viola- 
tion of  local  option  laws  that  the  greatest  difficulty  arises, 
for  the  courts,  in  the  absence  of  a  positive  statute,  will  not 
take  notice  if  local  option  prohibitiug  the  sale  of  intoxicating 
liquors  has  been  adopted  by  popular  vote.  It  is,  there- 
estate  v.  Benjamin,  49  Vt.  lOl.  estate  T.  DePaoli,  24  Wash. 
*2  State  V.  MoGough,  14  R.  I.  71;  63  Pac.  1102;  Ferguson  f. 
63.                                                               State    (Tex.  Cr.  App.),  95  S.  W. 

*3Hinkle      v.       Commonwealth       111. 
(Ky.),  75  S.  W.  231;   25  Ky.  L.  40  State  v.  Fromer,  14  Ohio  Gir. 

Eep.  313.  Ct.  Rep.  289;   6  Ohio  Dec.  374. 

4*  Page  V.   State,   28   Ohio  Cir. 
Ct.  Rep.  mo. 
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fore,  necessary  to  first  allege  facts  showing  an  election  result- 
ing in  the  adoption  of  the  local  option  statute,  anfl  then 
to  show  the  commission  of  such  acts  as  is  a  violation  either  of 
that  statute  or  of  a  statute  making  such  acts  an  offense  when 
committed  in  local  option  territory.  Mere  conclusions  that  the 
statute  had  been  adopted  is  not  sufficient  to  save  the  indict- 
ment from  a  motion  to  quash  it.'''  An  averment  that  the 
election  Was  held  "in  the  manner  prescribed  by  law"  has 
been  held  to  show  that  it  was  held  under  the  general  election 
law  and  not  under  the  local  option  election  law,  and  was, 
therefore,  insufficient.**  The  facts  alleged  must  show  that  the 
election  was  held  in  strict  compliance  with  the  local  option 
statutory  provisions.  Thus,  as  an  illustration,  where  the 
election  had  to  be  ordered  at  the  "next  regular  term"  of  court 
after  receiving  the  petition  for  a  local  option  election,  an  aver- 
ment that  the  election  was  ordered  at  "a  regular  term"  was 
held  fatal.*'  And  in  this  same  case  where  the  petition  had  to 
be  signed  by  voters  equal  in  number  to  twenty-five  per  cent, 
of  the  vote  east  at  the  last  city  election,  an  averment  that  it 
was  ordered  on  the  petition  of  twenty-five  per  cent,  of  the 
legal  voters  of  the  city  was  held  not  sufficient.^"  So  where 
the  local  option  act  did  not  go  into  force  until  the  certificate 
of  the  board  of  county  commissioners  stating  that  the  majority 

■17  Cook   V.   State,   25   Fla.   698;  93   N.  Y.   Supp.  982;   Sanders  v. 

6     So.     451;     Commonwealth     -/.  State    (Tex.  Cr.  Rep.),  20  S.  W. 

Reynolds,    4    Ky.     L.     Rep.    623;  360;    Fitch   v.  Commonwealth,    4 

Neighbors        v.        Commonwealth  Ky,  L.  Rep.  339;   Leach  v.  State, 

(Ky.),   98    S.   W.   718;   Common-  35  Tex.  Rep.  449;   34  S.  W.  129; 

wealth    V.  I  Throckmorton     (Ky.),  Commonwealth    v.    Anderson,    10 

32  S.  W.   130;    Commonwealth  v.  Ky.  L.  Rep.  307;  Warden  v.  State 

Boyd   (Ky.),  32  S.  W.  132;   Com-  (Tex.  Cr.   Rep.),   34  S.   W.    125; 

monwealth  v.  Howe    (Ky.),  32  S.  Merrill  v.  Commonwealth,   6   Ky. 

W.  133;  State  v.  Chambers,  93  N.  L.  Rep.    (abstract)    663. 

C.  600;  McMillan  v.  State,  18  Tex.  *sC6ok  v.  State,  25  Fla.  698;  6 

App.    375;    Alexander     v.     State  So.  451. 

(Tex.),  120  S.  W.   998;    State  v.  «  Commonwealth    v.   Green,    98 

O'Brien,   35   Mont.    482;    90    Pac.  Ky.  21;   32  S.  W.  169.    ' 

514;    State  v.  Campbell,  214  Mo.  so  Commonwealth  v.  Shelton,  99 

362;    113  S.   W.   1081;    People  v.  Ky.  120;   35  S.  W.  128. 
Seeley,  105  N.  Y.  App;  Div.   149; 
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oi  the  votes  cast' at  the  election  were  iagainst  the  sale  of  liquors 
was  reeeivQd  and  recorded  by  the  county  clerk,  it  was  neces- 
sary to  allege  the  receipt  and  recording,  of  such  a  cer- 
tificate."^ And  where  the  statute  required  the  commissioners 
of  election  to  canvass  the  election  returns,  determine  the 
result,  and  within  ten  days  make  a  report  of  such  result; 
which  waj3  to  be  spjjpad  on  their  minutes,  and  the  indictment 
failed  tp  ehai'ge  that  the  commissioners  determined  the  result 
and  made  the  report,  it  was  held  fatally  defective."*  If  the 
local  option  law  merely  prohibits  a  sale  of  liquors,  then  a 
charge  showing  its  adoption,  but  alleging  merely  an  exchange, 
cannot  be  upheld."^  As  a  rule,  each  step  of  the  election,  as 
required  by  law,  must  be  alleged,  and  merely  alleging  that 
the  law  had  been  duly  adopted  is  not  sufficient,  for  it  is  only 
a  legal  conclusion."*  Where  the  statute  provided  that  the 
notice  of  the  order  decreeing  the  adoption  of  local  option 
should  be  published  pursuant  to  an  order  of  the  county  judge, 
an  allegation  that  it  was  published  pursuant  to  the  order  of  the 
commissioner's  court  was  held  insufficient,  and  the  indictment 
was  fatally  defective.""     But  an  allegation  that  it  had  been 

51  Throckmorton  v.  Common-  But  see  Williams  v.  State,  52 
wealth  (Ky.),  35  S.  W.  635;  Tex.  Cr.  App.  430;  107  S.  W.  825, 
Evans  v.  Commonwealth,  10  Ky.  826;  Starnes  v.  State,  52  Tex.  Cr. 
L.  Eep.  (abstract)  681;  Common-  App.  403;  107  S.  W.  550. 
wealth  V.  Stamper,  8  Ky.  L.  Rep.  os  Mnenger  v.  State,  25  Tex. 
(abstract)  787;  Neighbors  v.  Com-  App.  449;  8  S.  W.  480;  Croom  v. 
monwealth  (Ky.),  10  Ky.  L.  Rep.  State,  25  Tex.  App.  556;  8  iS.  W. 
594;  9  S.  W.  71«;  Leforce  v.  Com-  661;  Flack  v.  State  (Tex.  App.), 
monwealth,    5    Ky.    L.   Rep.    (ah-  18  S.  W.  414. 

stract),    608;    McCrory   v.    Com-  "  Stewart  v.  .State,  35  Tex.  Cr. 

monwealth,   8   Ky.   L.    Rep.    (ah-  Rep<  391;    33   S.  W.   1081;   Com- 

stract)    437;    Griffin  v.   Common-  monwealth   v.   Myriek,  6    Ky.   h. 

wealth,  7  Ky.  L.  Rep.   (abstract)  Rep.    (abstract)    520;    Lowery   v. 

300.  State    (Tex.  Cr.  App.),  34  S.  W. 

52  McDonald  v.  .State,  68  Miss.  956;  Alford  v.  State,  37  Tex.  Cr. 
728;    10  So.  55;  Norton  t.  State,  App.  386;  35  S.  W.  657. 

66  Miss.  297;  3.  So.  665;  West  v.  ob  Loving   v.   State     (Tex.    Cr. 

State,  70  Miss.  598;    12  So.  903;  App.);   100  S.  W.  154;  Patton  v. 

Harris   V.  State    (Miss.),    12   So.  State  (Te±.  Cr.  App.),  100  S.  W. 

904;   Louhridge  v.  State    (Miss.),  778;    King   v.    State     (Tex.    Cr. 

3  So.  667.  App.),   100  S.  W.  924;    Smith  v. 
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"published  as  required  by  law"  was  held  sufficient."*"  It  need 
not  be  alleged  that  the  county  judge  selected  the  paper."  Yet 
where  it  was  alleged  that  the  county  commissioners  entered 
an  order  declaring  the  result  of  the  local  option  election  and 
prohibiting  the  sale  of  liquors,  as  required  by  law,  and  had 
caused  the  order  to  be  published  in  the  manner  and  form  and 
for  the  length  of  time  required  by  law,  it  was  held  that  the 
indictment  was  not  objectionable  on  the  ground  that  it  alleged 
the  publication  was  by  the  county  commissioners  instead  of 
by  the  county  judge.^*  But  there  are  statutes  which  require 
the  courts  in  a  local  option  district  to  take  judicial  notice 
whether  local  option  has  been  duly  adopted  therein,  and  when 
that  is  the  case  it  need  not  be  alleged  that  it  had  been 
adopted.^*  And  there  are  other  statutes  which  dispense  with 
allegation  of  specific  facts  showing  the  adoption  of  local 
option  and  permit  a  general  allegation  that  such  law  was  in 
force  when  the  alleged  crime  was  committed.""  In  the  usual 
order,  after  sufficiently  charging  the  adoption  of  the  local 


State  (Tex.  Cr.  App.),  103  S.  W. 
.953;  Rucker  v.  State  (Tex.  Cr. 
App.),  101  S.  W.  802;  Kilman  v. 
State  (Tex.  Cr.  App.),  102  S.  W. 
404;  Green  v.  State  (Tex.  Cr. 
App.),  102  S.  W.  416;  Doyal  v. 
State  (Tex.  Cr.  App.),  102  S.  W. 
1123;  Graf  v.  State  (Tex.  Cr. 
App.),  102  S.  W.  1133. 

56  Covington  v.  State,  51  Tex. 
Cr.  App.  48;  100  S.  W.  368; 
Games  v.  State,  51  Tex.  Cr.  App. 
437;  103  S.  W.  394. 

STCarnes  v.  State,  51  Tex.  Cr. 
App.  437;  103  S.  W.  394. 

»8  Watson  V.  State,  52  Tex.  Cr. 
App.  551;  107  S.  W.  544;  Pier- 
son  V.  State  (Tex.  Cr.  App.),  107 
S.  W.  546 ;  Benge  v.  State,  52  Tex. 
Cr.  App.  361;  107  S.  W.  832; 
Clark  V.  State  (Tex.  Cr.  App.), 
107  S.  W.  1198;  Jones  v.  State,  52 
Tex.  Cr.  App.  519;  107  S.  W. 
849,  850. 


59  Combs  V.  State,  81  Ga.  780; 
8  S  E.  318;  Williams  v.  State,  89 
Ga.  483;  15  S.  E.  552;  Jones  v. 
State,  67  Md.  256;  10  Atl.  216; 
In  re  Savage,  84  Va.  582 ;  5  S.  E. 
563 ;  Thomas  v.  Commonwealth,  90 
Va.  92;  17  S.  E.  788;  Hargrave  v. 
Commonwealth  (Va  ),  22  S.  E. 
314;  Griffin  v.  State,  115  Ga.  577; 
41  S.  E.  997;  Crigler  v.  Common- 
wealth (Ky.),  83  S.  W.  5S7;  State 
V.  Arnold,  80  S.  C.  383;  61  S.  E. 
891. 

«» People  V.  Adams,  95  Mich. 
541 ;  5i5  N.  W.  461 ;  Combs  v.  Com- 
monwealth (Ky.),  104  S.  W.  270; 
31  Ky.  L.  Rep.  822;  State  v.  Sear- 
cy, 39  Mo.  App.  393;  State  v. 
Watts,  39  Mo.  App.  409 ;  State  v. 
Hutton,  39  Mo.  App.  410;  State 
V.  Prather,  41  Mo.  App.  451 ;  State 
V.  Searcy,  111  Mo.  236;  20  S.  W. 
186,  240. 

In   Missouri    the    allegation   is 
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option  law  prohibiting  sales  of  liquors,  follows  a  statement  of 
the  facts  which  show  a  violation  of  the  statute,""*  but,  in  fact, 
this  order  may  be  reversed.  And  if  the  indictment  shows 
facts  sufficient  on  the  question  of  the  adoption  of  such  law, 
it  must  ehai*ge  that  it  continued  until  and  was  in  force  when 
the  offense  was  committed,"^  unless  the  statute^  provides  that 
on  the  adoption  of»the  law  it  shall  continue  in  force  for  a 
certain  length  of  time,  and  that  time  had  not  elapsed  when 
the  offense  is  alleged  to  have  been  committed."^  The  charge  of 
a  violation  of  the  local  option  statute  must  show  that  an  offense 
had  been  committed  under  it,  and  it  is  not  sufficient  to  show  a 
violation  of  some  other  statute."^  In  Texas  where  the  court 
does  not  take  judicial  notice  of  the  boundaries  of  a  school 
district  in  which  local  option  has  been  adopted,  the  boundaries 
of  the  district  must  be  set  forth  in  the  indictment.**  It  must 
be  alleged  that  the  offense  was  committed  in  the  district  adopt- 
ing local  option.*® 

Sec.  861.    Violation  of  local  option  laws. 

At  the  expense  of  repetition  we  again  allude  to  this  sub- 
ject. Where  a  county  board  have  the  power  upon  petition  of 
the  majority  of  the  adult  residents  of  the  township  to  adopt 

"that  the  act  of  the  Legislature,  62  Massie  v.  State,  52  Tex.  Cr. 

approved  April  5,  1887,  known  as  App.  548;  107  S.  W.  84fl. 

the  'Local  Option  Law,'  had  been  If  the  local  option  law  has  been 

adopted  and  was  in  force  as  the  repealed  by  vote,  then  the  sale  is 

law  of  the  State  within  such  city."  regulated   by  the  general   statute 

State,  V.  Dugan,  110  Mo.  138;   19  in  force  throughout  the  State;  and 

S.   W.    195;    State  v.  Hanley,   25  allegations  as  to  the  former  and 

Minn.    429;    Wilson   v.   State,   35  its   adoption  is   mere   surplusage. 

Ark.   414;    State    v.    Hall     (Mo.  Territory   v.   Pratt,    6    Dak.    483; 

App.),   108  S.  W.   1077;   State  v.  43  N.  W.  711. 

Hitchcock,  124  Mo.  App.  101;   101  ss  Rutherford  v.  State,  49  Tex. 

S.    W.    117;    State    v.    Campbell,  Cr.  App.  21;  90  S.  W.  172. 

214    Mo.    App.    362;     113    S.    W.  8*  Smith     v.     State     (Tex.     Cr. 

1081.  App.),  49   S.  W.  373. 

60*  Shilling  v.   State    (Tex.   Cr.  oo  Hodge    v.    Commonwealth,    3 

App.),    51    S.    W.    240;    State   v.  Ky.  L.  Eep.  (abstract)  822;  Green 

Hanley,  25  Minn.  429.  v.  Commonwealth,  15  Ky.  L.  Kep. 

eiState  V.  Hall  (Mo.  App.),  108  (abstract)    297;    Young   v.    Com- 

e.  W.  1077.  monwealth,  14  Bush  161 ;  State  v. 

Emmons  (Ore.),  104  Pac.  282. 
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an  order  prohibiting  the  sale  of  liquors  within  a  certain 
district,  an  indictment  charging  a  sale  within  such  district 
must  aver  the  adoption  of  such  an  order  by  the  county  board, 
but  it  is  not  necessary  to  allege  that  it  was  upon  such  a 
petition,  it  being  sufficient  that  the  order  was  made  in  com- 
pliance with  the  statute.""  In  case  of  a  violation  of  the  local 
option  law,  where  the  court  does  not  take  judicial  notice  of  its 
adoption,  it  must  be  alleged  that  such  law  had  been  duly 
adopted  by  setting  out  the  various  steps  showing  its  adoption, 
and  a  failure  to  do  so  cannot  be  cured  by  a  general  allegation 
or  conclusion  that  the  defendant  had  violated  that  law." 
Where  the  statute  required  the. court  to  order  the  election  at 
its  "next  regular  term"  after  the  petition  was  filed,  an  allega- 
tion that  it  had  been  ordered  at  "a  regular  term"  was  held 
insufficient,"*  and  such  was  the  case  where  the  petition  of  a 
local  option  election  had  to  be  signed  by  voters  equal  to 
twenty-five  per  cent,  of  the  number  cast  at  the  last  election, 
and  the  averment  was  that  the  election  was  ordered  on  petition 
of  twenty-five  per  cent,  of  the  legal  voters.""  "  So  where  the 

8«  Wilson  V.  State,  35  Ark.  414.  Law   Eep.    30O;    Hodge   v.    Com., 

87  Cook  V.  State,  25  Fla.  fi98;  6  4   Ky.   Law  Eep.   341;    Evans   v. 

So.   451 ;    Commonwealth   v.  Eey-  Com.,  10  Ky.  Law  Eep.  fiSl ;  Com. 

nolds,  4  Ky.  L.  Eep.  623;  Neigh-  v.     Stamper,     8     Ky.     Law    Eep. 

hors  V.  Commonwealth  (Ky.),  9  S.  787;   Blackwell  v.  Commonwealth 

W.  718;  Commonwealth  V.  Throok-  (Ky.),  54  S.  W.  843;  21  Ky.  L. 

morton  (Ky.),  32  S.  W.  130;  Com-  Eep.   1240;   Eastham  v.  Commou- 

monwealth  v.  Boyd    (Ky.),  32  S.  wealth    (Ky.),  49  S.  W.  795;   20 

W.   132;    Commonwealth  v.   Shel-  Ky.  L.  Eep.  1639;  Combs  v.  Com- 

ton,  99   Ky.   120;    35  S.  W.  128;  monwealth      (Ky.),     104     S.     W. 

Anderson    v.    Van    Buren,    circuit  270;    31   Ky.  L.  Eep.  '822;    State 

judge,   130   Mich.  695;    90  N.  W.  v.  O'Brien,  35  Mont.  482;  90  Pac. 

694;  9  Detroit  Leg.  N.  220;  Ean-  514. 

dall  V.  Tillis,  43  Fla.  43;   29  So.  os  Commonwealth    v.   Green,   98 

640;      Commonwealth      t.      Cope  Ky.  21;   32   S.   W.   169.     But  see 

(Ky.),  53  S.  W.  272;   21  Ky.  L.  Locke  v.  Commonwealth  (Ky.),  69 

Eep.  845;    Com.  v.  Green    (Ky.),  S.  W.  763;  24  Ky.  L.  Eep.  654. 

32   S.    W.    169;    Cress    v.     Com.  «9  Commonwealth  v.   Green,  su- 

(Ky.),  37  S.  W.  493;  Com.  v.  Pip-  pra;  Commonwealth  v.  Shelton,  99 

pin  (Ky.),  40  S.  W.  252;  Com.  v.  Ky.  120;  35  S.  W.  128;  Common- 

Shelton,    99    Ky.    120;    35    S.   W.  wealth  v.  Pippin  (Ky.),  40  S.  W. 

128;    Taylor  v.    Com.    (Ky.),    40  252. 
S.  W.  3«3;  Griffin  v.  Com.,  7  Ky. 
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iSqt  does  not  ■  go,  iato  effect  until  the  certificate  of  the  election 
commissioners  has  been  received  and  recorded  by  the  county 
clerk;  it  must  be  averred  that  it  was  so  received  and  recorded.'"' 
Where  the  statute  requires  the  election  commissioners  to  de- 
termine the  result  of  the  election,  make  a  report  of  it  to  the 
court  and  that  report  shall  be  spread  on  record,  a  mere  aver- 
ment that  an  elec%)n  was  held  resulting  in  the  adoption  of 
■the  local  option  law,  and  that  within  the  time  required  the 
report  was  made  and  spread  of  record  is  not  sufficient,  for 
the  reason  that  it  does  not  show  that  the  election  commis- 
sioners determined  the  result  of  the  election.''^  It  is  not  neces- 
sary, however,  that  it  be  alleged  the  defendant  was  indicted 
under  the  local  option  law,  for  when  facts  are  alleged  which 
show  its  adoption  the  court  will  take  judicial  notice  whether 
the  acts  charged  bring  the  case  within  its  provisions.''^  In 
Missouri,  however,  it  has  been  held  sufficient  to  merely  allege 
that  the  act  had  been  duly  adopted  and  was  in  force  at  the 
time  and  place  of  the  offense,'"  but  if  the  indictment  does  set 
forth  facts,  arid  these  show  the  law  had  not  been  properly 
adopted,  then  it  is  insufficient.''*  Of  course,  a  failure  to  aver 
an  election  is  fatal  to  the  indictment,'"  unless  the  court  is  by 
statute  required  to  take  notice  whether  local  option  has  been 
adopted  in  the  locality  where  it  is  alleged  the  statute  had  been 
violated.''"    An  allegation  that  the  election  was  held  "in  the 

'0  Throckmorton     v.      Common-  451;  State  v.  Searcy,  111  Mo.  236; 

wealth   (Ky.),  35  S.  W.  633.  20  S.  W.  1««;  20  S.  W.  240. 

'I'McDonald  v.   State,  68  Miss.  So     in     Michigan,     People     v, 

728;    10    So.    55;    Loughridge    v.  Adams,  95  Mich.  S41;    56  N.  W. 

State  (Miss.),  3  So.  667;  Harris  v.  461. 

State    (Miss.),   12  So.  904;   West  7*  State  v.  Prather,  41  Mo.  App. 

V.  State,  70  Miss.  598;  12  So.'903;  451;  State  v.  Dugan,  110  Mo.  138; 

Norton  v.  State,  -65  Miss.  2a7 ;   3  19  S.  W.  195. 

So.  '665.  75  State  v.  Chambers,  93  N.  C. 

'2  State  V.   Bertrand,   72   Miss.  600. 

516;   17  So.  235.  r-i  State   v.    Bertrand,   72   Miss. 

"State  V.  Searcy,  39  Mo.  App.  516;  17  So.  235. 

393 ;  State  v.  Watts,  39  Mo.  App.  Where  the  Legislature  by  public 

408;  State  v.  Hutton,  39  Mo.  App.  act  adopts  prohibition  for  a  terri- 

410;  State  v.  Prather,  41  Mo.  App.  tory  the  courts  will  take  judicial 
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manner  prescribed  by  law"  is  not  sufficient,  it  has  been  held, 
for  that  merely  shows  that  the  election  was  conducted  under 
the  general  election  laws  and  not  under  the  local  option  law.'^ 
A  conclusion  of  the  indictment  that  the  offense  was  committed 
"contrary  to  the  form  of  the  act  of  assembly  in  such  case 
made  and  provided"  is  sufficient,"'  and  a  failure  to  aver  that 
the  election  was  held  within  the  time  prescribed  after  notice 
given  is  cured  by  the  verdict."  Exceptions  in  a  statute  need 
not  be  negatived,  for  the  defendant  must  bring,  forward  the 
facts  falling  within  their  provisions  if  he  desires  to  avail 
himself  of  their  provisions.'"  The  indictment  charging  an 
illegal  sale  need  not  aver  that  the  liquor  was  sold  to  be.  con- 
sumed within  the  local  option  district.'^  If  the  facts  alleged 
show  a  violation  of  the  general  liquor  law  it  is  sufficient  as 
against  a  motion  to  quash,  although  it  is  not  sufficient  under 
the  local  option  or  statute,  or  even  if  that  statute  is  uncon- 
stitutional.'^ If  the  local  option  is  in  force  without  a  vote, 
then,  of  course,  it  is  not  necessary  to  allege  that  such  law  is 
in  existence  or  in  force,'*  nor  need  it  be  alleged,  in  any  case, 
that  the  offense  was  "unlawfully"  committed  if  the  facts 
show  an  unlawful  sale.'*    Where  a  statute  dispenses  with  all 

notice  of  that  fact.    Jones  v.  State,  si  State  '  v.    Johnson,    86    Minn. 

67  Md.  256;    10  Atl.  21fi;  Combs  121;  90  N.  W.  16. 

V.   State,    81    Ga.    780;    8    S.    E.  82  Griffin  v.  State,  115  Ga.  577; 

318;  Bogan  v.  State,  84  Ala.  449;  41  S.  E.  997. 

4  So.  355;   Williams  v.  State,  89  See  Mitchell  v.  State,  141  Ala. 

Ga.   483;    15    S.    E.   552;    Savage  90;    37    86.    407,     and     State     v. 

V.    Commonwealth,    84    Va.    582;  O'Brien,    35   Mont.   482;   90   Pac. 

3  S.  E.  563.  514. 

Of  course,  the  offense  must  be  83  Edmonson  v.  Commonwealth, 
charged  to  have  been  committed  no  Ky.  510;  62  S.  W.  1018;  22 
after  local  option  had  been  adopt-  Ky.  L.  Rep.  1902;  Tatum  v.  Corn- 
ed. State  V.  Hanley,  25  Minn.  monwealth  (Ky.).,  65  S.  W.  449; 
429.  23   Ky.   L.    Rep.  - 1533 ;    Common- 

^^  Cook  v.  State,  25  Bla.  698;  6  wealth  v.  Neason  (Ky.),  50  S.  V^. 

So.  451.  66;   20  Ky.  L.  Rep.  1825. 

'sSlymer  v.  State,  62  Md.  237.  84  Parris  v.  Commonwealth,  111 

78  State  v.  Houts,  36  Mo.  App.  Ky.  236;    63  S.  W.  615;   23   Ky. 

265.  L.  Rep.  580. 

80  State   V.    Burton,    138   N.   C. 
575;  50  S.  E.  214. 
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allegations  showing  the  adoption  of  the  local  option  law,  but 
permits  a  general  allegation  that  it  was  in  force  in  the  district, 
that  does  not  dispense  with  an  allegation  that  the  offense  was 
committed  within  that  district ;  and  it  is  not  sufficient  to  aver 
that  the  sale  was  in  violation  of  the  local  option  law  there  in 
force.'"  Although  the  statute  may  provide  for  the  recording 
the  certificate  of  th%result  of  the  election,  or  for  the  spreading 
of  it  upon  the  order  book  of  the  court  ordering  the  election,  yet 
if  the  law,  when  adopted,  went  into  force  in  the  district  with- 
out such  recording,  then  it  is  not  necessary  to  allege  the  certifi- 
cate had  been  so  recorded.*'  It  must  be  averred  that  the  offense 
was  committed  after  the  law  was  adopted  at  the  election.'^  A 
sale  under  a  license  in  a  local  option  district  is  an  offense  as 
much  as  if  the  seller  had  no  license,**  except  in  the  case  of 
a  druggist  or  the  like ;  and  since  no  license  can  be  granted,  it 
is  not  necessary  to  aver  that  the  sale  was  made  without  a 
license.*"  Although  a  statute  may  require  the  court  to  enter  an 
order  submitting  the  question  of  the  adoption  of  the  local 
option  law  to  the  voters  of  the  district  described  in  the  petition 
"who  are  qualified  to  vote  at  elections  for  county  officers,"  yet 
an  allegation  that  an  order  was  entered  directing  the  sheriff 
to  enter  a  poll  at  each  of  the  voting  places  of  the  district  to 
take  the  sense  of  the  voters  of  such  district  on  the  question  is 
suflScient.""  As  a  local  option  law  prohibits  all  sales  (except 
for  medicinal  purposes  and  the  like)  of  liquor,  it  is  not  neces- 
sary to  aver  that  the  illegal  sale  was  a  retail  sale.°^     After 

85  Crigler  v.  Commonwealth,  120  »» Reynolds    v.    Commonwealth, 

Ky.  S12;  83  S.  W.  oS7;  106  Ky.  37;  49  S.  W.  969;  20  Ky. 

S6  Tatum       v.       Commonwealth  L.  Rep.  1681 ;  Watson  v.  State,  42 

(Ky.),  65  S.  W.  449;   23  Ky.  L.  Tex.  Cr.  App.  13;  57  S.  W.  101. 

Rep.   1533.  But    see    Dowdy    v.    Common- 

87 Commonwealth      v.      Neason  wealth   (Ky.),  101  S.  W.  338;  31 

(Ky.),   50  S.  W.  «6;    20   Ky.  L.  Ky.  L.  Rep.  33. 

Rep.  1825.    "Done  within  one  year  so  Mahan      v.      Commonwealth 

after   the   finding  of   this   indict-  (Ky.),  56  S.  W.  629;  21  Ky.  L. 

ment"  was  held  sufficient.     Luck  Rep.  1807. 

V.  State  (Tex.  Cr.  App.),  97  S.  W.  si  Dowdy      v.      Commonwealth 

1049.  (Ky.),  101  S.  W.  338;   31  Ky.  L. 

88  Brame  v.  State  (Ala.),  38  So.  Rep.  33;  Comhs  v.  Commonwealth 

1031;  McClure  v.  State,  146  Ala.  (Ky.),  104  S.  W.  270;  31  Ky.  L. 

625;  42  iSo.  813.  Rep.  822. 
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stating  the  facts,  when  that  is  necessary,  which  show  the  law 
was  in  force,  it  is  not  necessary  to  aver  that  it  was  in  force, 
for  that  is  a  legal  conclusion.®^  An  averment  that  the  de- 
fendant "did  sell,  give,  or  otherwise  dispose  of  spirituous, 
vinous,  or  malt  liquors  without  a  license  and  contrary  to  the 
law"  is  a  sufficient  charge  of  a  violation  of  the  statute.'* 

Sec.  862.    Violation  of  local  option  laws — ^Texas. 

Where  a  statute  declares  that  an  order  for  a  local  option 
election  shall  be  prima  facie  evidence  that  all  the  provisions 
of  the  local  option  law  had  been  complied  with,  it  is  not  neces- 
sary to  allege  that  the  petition  for  an  election  was  signed  by 
the  number  of  qualified  voters  which  the  law  requires.**  Nor 
is  it  necessary  to  allege  that  the  petition  was  presented  to  the 
proper  court  or  board  and  the  election  ordered.'"  But  it  must 
allege  that  an  election  was  held,  that  the  proper  court  declared 
the  result,  and  that  the  publication  of  the  result  was  made  to 
put  the  law  in  f orce.""  So  far  as  the  adoption  of  the  local  option 
law  is  concerned,  the  indictment  is  sufficient  if  it  allege  that 
an  election  had  been  held  in  the  particular  territory  where  it 
is  claimed  the  offense  was  committed,  that  the  proper  court  or 
board  passed  an  order  prohibiting  the  sale,  where  that  is  re- 

92  State  V.   Hitchcock,   124  Mo.  State,  52  Tex.  Cr.  App.  608;   108 

App.  101;  101  S.  W.  117.  S.  W.  37«,  377;  Sawyer  v.  State, 

93McClure    v.    State,    148    Ala.  52  Tex.  Cr.  App.  597;   108  S.  W. 

625;  42  So.  813.  394;   Wade  v.   State,  o3  Tex.   Cr. 

»*  Gaines  v.  State,  37  Tex.  Cr.  App.   184;    109   S.  W.   191;   Star- 

App.  73;   38  S.  W.  774;   Stewart  beck  v.   State,   53   Tex.  Cr.   App. 

V.   State,   35   Tex.  Cr.   Rep.   391;  192;  109  S.  W.  162. 

33  S.  W.  1081;  Starnes  v.  State  so  Dollins  v.  State  (Tex.  Cr. 
(Tex.  Cr.  App.),  107  S.  W.  550;  App.),   38   S.   W.  775;    Brown  v. 

Lervery  v.  State  (Tex.  Cr.  App.),  State   (Tex.  Cr.  App.),  39  S.  W. 

34  S.  W.  956;  Hartsel  v.  578;  Loveless  v.  State  (Tex.  Cr. 
State  (Tex.  Cr.  App.),  68  S.  W.  App.),  49  S.  W.  601;  Key  v.  State, 
285;  McMillan  v.  State,  18  Tex.  37  Tex.  Cr.  App.  77;  38  S.  W. 
App.  375;  Ninenger  v.  State,  25  773;  Stormes  v.  State  (Tex.  Cr. 
Tex.  App.  449;   8  So.  480;   Croon  App.),  107  S.  W.  550. 

V.  State,  25  Tex.  App.  556;   8  S.  »«  Hall  v.  State  ( Tex.  Cr.  App. ) , 

W.    661;    Flack     v.    State    (Tex.       39  S.  W.  578. 
App.),   18    S.    W.   414;    Wade   v. 
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quired,  that  the  order  had  been  published  where  that  also  is  re- 
quired, and  that  the  order  was  in  full  force.*^  The  indictment 
should  charge  that  the  court  or  board  had  declared  the  result 
of  the  election.'*  The  allegation  that  "the  qualified  voters  of 
said  ;County  had,  at  a  legal  election  held  for  that  purpose  in 
accordance  with  law,  determined  that  the  sale  of  intoxicating 
liquors  should  be  pfohibited,"  shows  sufficiently  that  a  legal 
election  had  been  held  although  there  be  no  averment  that  an 
order  for  the  election  had  been  published  as  the  law  required.*' 
Au  averment  that  an  election  was  duly  held  in  a  district  is 
equivalent  to  an  averment  that  the  voters  of  the  district  held 
the  election.^  If  at  two  elections  the  law  has  been  adopted 
.the  indictment  may  be  under  either.^  Failure  in  terms  to 
declare  the  court  or  board  had  declared  the  result  of  the 
election  is  not  fatal.^  A  failure  to  allege  that  the  sale  took 
place  within  the  prohibition  territory,  renders  the  indictment 
fatally  defective.*  It  must  be  alleged  that*  the  order  pro- 
liibiting  the  sale  of  liquor  was  published  by  order  of  the 
proper  board  qr  court,  and  if  it  allege  that  it  was  published 
by,  order  of  a  court  or  board  not  authorized  to  make  the  order, 
it  will  be  defective.  But  it  is  sufficient  if  it  was  duly  pub- 
lished, or  published  as  required  by  law.°    If  enough  is  alleged 

97  Williams  V.  State,  37  Tex.  Cr.  App.  246;    110   S.:  W.   745;    Wil- 

App.  238;   39  S.  W.  664;   Hollar  liams  v.  State,  52  Tex.  Cr.  App. 

V.  State  (Tex,  Cr.  App.),  73  S.  W.  430;   107  S.  W.  825. 
961.  *Maddox  v.  State,  42  Tex.  Cr. 

98 Stephens   v.   State    (Tex.  Cr.  App.  509;  60  S.  W.  960;  Williams 

App-),  97  S.  W.  483.  V.   State,   38   Tex.  Cr.   App.   377; 

99  Key  V.  State,  37  Tex.  Cr.  App.  43  S.  W.   115;   Emmons  v.  State 

77;  38  S.  W.  773.  (Tex.  Cr.  App),  97  S.  W.  1044. 
,  1  Williams  v.  State,  44  Tex.  Cr.  b  The  indictment  alleged  that  a 

App.  235;   70  S.  W.  213.  commissioner's  court  published  the 

2  Riggs     v.     State     (Tex.     Or.  m:der  when  it   should   have  been 

App.),    96    S.    W.    25;    Riggs    v.  .alleged  the   county   judge  did  it. 

State.  (Tex.  Cr.  App.);  97  S.  W.  Loving  v.  State   (Tex.  Cr.  App.)-, 

482;   Wade  v.  State,  52  Tex.  Cr.  100   S.   W.    154;    Silvey  v.    State 

App.  608;  108  S.  W.  376;  Massie  (Tex.  Cr.  App.),  98  S.  W.  1058; 

V.  State,  52  Tex.  Civ.  App.  548;  Patton  v.  State   (Tex.  Cr.  App.); 

107  S.  W.  846.  100    S.    W.    774;    King    v.    State 

sHolloway  v.  State,  53  Tex.  Cr.  (Tex.  Cr.  App.),  100  S.  W.  924; 
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to  show  the  proper  board  or  court  had  declared  the  result  of 
the  election,  that  is  sufficient  without  a  direct  averment  to 
that  effect.*  The  indictment  must  designate  the  district 
wherein  local  option  had  been  adopted/  but  if  the  boundaries 
of  the  district  have  been  changed  since  the  adoption  of  the 
law,  the  district  as  thus  changed  need  not  be  described,  since 
the  change  of  the  boundaries  does  not  affect  the  prohibition 
territory  as  it  was  when  the  local  option  was  adopted.*  If 
the  territory  is  described  by  metes  and  bounds,  the  omission 
of  one  call  of  the  survey  is  immaterial  if  the  boundaries  are 
sufficiently  definite.'    But  if  the  boundary  lines  do  not  close, 


Smith  V.  State    (Tex.  Cr.  App.), 

100  S.  W.  953;  Eucker  v.  State 
(Tex.  Cr.  App.),  101  S.  W.  802; 
Killnan  v.  State  (Tex.  Cr.  App.), 
102  S.  W.  404;  Green  v.  State 
(Tex.  Cr.  App.),  102  S.  W.  416; 
Rogers  v.  State    (Tex.  Cr.  App.), 

101  S.  W.  803;  Curlee  v.  State 
(Tex.  Cr.  App.),  101  S.  W.  1197; 

McGrew  v.  State   Cfex.  Cr.  App.), 

101  S.  W.  1198;  Barrier  v.  State 

(Tex.  Cr.  App.),  103  S.  W.  1196; 

Luck   V.    State    (Tex.   Cr.   App.), 

98   S.   W.    1058;    People   v.   State 

(Tex.   Cr.  App.),  99  S.  W.  1002; 

but  see  Benson  v.  State  (Tex.  Cr. 

App.),   109  S.  W.   168;   Doyal  v. 

State     (Tex.    Cr.    App.),    102    S. 

W.  1123;  Graf  v.  State  (Tex.  Cr. 

App.),  102  S.  W.  1133;   Gunning 

V.   State    (Tex.  Cr.  App.),   98   S. 

W.  1057. 

Charging    that    the    order    had 

been  published  as  required  by  law 
is  suflSeient.      Covington  v.  State, 

SI   Tex.  Cr.   App.  48;    100  S.  W. 

368;  Carnes  v.  State,  51  Tex.  Cr. 
App.  437;  103  S.  W.  394  (not  nec- 
essary to  allege  that  the  county 
judge  selected  the  paper  in  which 
the  notice  was  given). 


In  subsequent  cases  an  allega- 
tion that  the  county  commission- 
ers caused  the  order  to  be  pub- 
lished in  manner  and  form  re- 
quired by  law,  was  held  not  neces- 
sarily fatal  as  alleging  that  the 
order  was  published  by  the  county 
commissioners  instead  of  by  the 
county  judge.  Watson  v.  State, 
52  Tex.  Cr.  App.  551;  107  S.  W. 
544;  Pierson  v.  State  (Tex.  Cr. 
App.),  107  S.  W.  546;  Benge  v. 
State,  52  Tex.  Cr.  App.  361;  107 
S.  W.  832;  Clark  v.  State  (Tex. 
Cr.  App.),  107  S.  W.  1198;  Jones 
V.  State,  52  Tex.  Cr.  App.  519; 
107  S.-  W.  849. 

6  Williams  v.  State,  52  Tex.  Cr. 
App.  430;   107  S.  W.  825. 

'Woods  V.  State  (Tex.  Cr. 
App.),  75  S.  W.  37. 

8  Woods  V.  State  (Tex.  Cr. 
App.),  75  S.  W.  37;  Jones  v. 
State,  67  Md.  256;    10   Atl.  216. 

9  Wilson  V.  State  (Tex.  Cr. 
App.),  55  S.  W.  '68;  Casey  v. 
State  (Tex.  Cr.  App.),  59  S.  W. 
iS84;   Matkins  v.  State   (Tex.  Cr. 

,  App.),  62  S.  W.  911. 
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the  indictment  is  fatally  defective.^"  If  the  indictment  allege 
that  local  option  was  adopted  at  a  certain  date,  it  need  not 
allege  that  it  was  in  force  at  the  time  the  crime  was  alleged 
to  have  been  committed  thereafter."  If  the  indictment  aver 
the  sale  took  place  on  the  day  the  election  was  held  it  is  in- 
sufiScient,  for  until  the  order  of  prohibition  is  published  there 
can  be  no  violatioi»of  the  local  option  statute.^^  Of  course, 
in  charging  a  sale  the  indictment  need  not  negative  the  fact 
that  the  sale  was  of  liquor  for  sacramental  or  medicinal  pur- 
poses, that  being  a  defense ;  ^*  and  the  allegation  that  the 
order  absolutely  prohibited  the  sale  of  all  intoxicating  liquors 
does  not  render  the  indictment  bad  by  reason  of  the  fact  that 
sales  for  such  purposes  are  permitted  by  the  statute.^*  Unless 
the  averments  are  suificient  to  show  that  the  local  option  law 
is  in  force,  an  indictment  based  on  that  law  is  fatally  de- 
fective.^'  If  the  violation  of  the  law  is  a  sale,  then  there  must 
be  a  sale  alleged  to  have  taken  place  within  the  local  option 
district.^^ 

Sec.  863.    Violations  of  local  statute. 

If  an  oifense  has  been  committed  against  a  statute  particu- 
larly applicable  to  the  locality  where  the  act  was  committed, 
then  facts  must  be  alleged  which  show  that  such  particular 
statute  has  been  violated,  and  it  is  not  sufficient  to  allege  facts 
showing  a  violation  of  a  general  statute,  unless  the  facts 
alleged  are  also  sufficient  to  show  a  violation  of  the  local  act.^' 
Thus,  a  general  statute  forbade  a  "sale"  of  spirituous,  vinous, 

lOMatklns   v.    State    (Tex.    Cr.  "Stewart  v.  State,  33  Tex.  Cr. 

App.),  58  S.  W.  lOS.  Rep.  391;  33  S.  W.  1081;  Lowery 

"Killman  v.  State,  53  Tex.  Cr.  v.   State    (Tex.  Cr.   App.),  34   S. 

App.  570;    112  S.  W.  92.  W.  936;   Alford  v.  State,  37  Tex. 

12  0'Eeilly   v.    State    (Tex.   Cr.  Cr.  Rep.  386;   35  S.  W.  657. 

App.),  85  S.  W.  8.  "Stephens  v.   State    (Tex.   Or. 

13 Williams    v.   State,    37    Tex.  App.),  73   S.  W.   1056. 

Cr.  App.  238;  39  S.  W.  664;  Wat-  "Camp  v.  State,   2J   Ala.   53; 

son   V.    State,   42   Tex.    Cr.   App.  Cost  v.  State,  96  Ala.  60;  11  So. 

13;  57  S.  W.  101.  435;  Guarreno  v.  State,  148  Ala. 

"Bateman  v.   State    (Tex.   Cr.  637;   42  So.  833. 
App  ) ,  44  S.  W.  290. 
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or  malt  liquors,  and  a  local  statute,  applying  only  to  certain 
parts  of  a  particular  county,  prohibited  a  sale  or  gift  or  other 
disposition  of  such  liquors  or  ' '  intoxicating  bitters. ' '  It  was 
charged  that  the  accused  "did  sell,  give  away,  or  otherwise 
dispose  of  spirituous,  vinous,  or  malt  liquors,  intoxicating 
bitters,  or  intoxicating  drinks,  without  a  license,  and  contrary 
to  law"  in  such  county,  and  it  was  held  that  no  offense  was 
charged  because  it  could  not  be  determined  whether  the 
offense  was  committed  in  that  part  of  the  county  to  ^vhieh 
such  local  statute  applied.^'  Occasionally  statutes  prescribe  a 
form  alike  applicable  to  local  and  general  statutes,  and  when 
this  is  done  such  form  may  be  used.^°  If  the  sale  of  liquor 
be  altogether  prohibited  in  a  town  of  a  county,  except  in  a 
dispensary,  then  a  charge  of  a  sale  merely  in  the  county  with- 
out a  license  is  not  so  defective  as  to  require  an  arrest  of  the 
judgment.-"  And  where  both  the  local  law  and  a  general  law 
is  in  force  at  the  particular  place  where  the  illegal  sale  took 
place,  a  prosecution  may  be  maintained  under  either  act."^ 
But  if  the  local  law  absolutely  prohibits  the  sale  of  liquors  in 
the  locality,  then  a  prosecution  cannot  be  maintained  for  a 
violation  of  the  general  law  in  making  an  irregular  sale."^ 
A  local  statute  may,  in  part,  regulate  the  sale  of  liquor  and  a 
general  statute  regulate  in  another  aspect,  and  when  such  is 
the  case  care  must  be  exercised  in  selecting  the  statute  under 
which  to  bring  the  prosecution.^''  Where  a  statute  concerning 
a  county  dispensary  provided  that  the  dispensary  board 
should  establish  it  "on  the  1st  of  July,  1899,  or  as  soon  there- 
after as  possible,"  and  that  there  should  be  no  prosecution 

18  Roberson  v.  State,  100  Ala.  was  sufficient,  as  against  a  mo- 
123;  14  So.  869.  tion  in  arrest  of  judgment. 

19  Roberson  v.  State,  100  Ala.  21  Barker  v.  State,  118  Ga.  35  j 
123;  14  So.  869;  Mitchell  v.  State,  44  S.  E.  874;  Smith  v.  State,  112 
141  Ala.  90;   37  So.  407.  Ga.  291;   37  S.  E.  441. 

20  Griffin  v.  State,  115  Ga.  577;  22  Barker  v.  State,  118  Ga.  35; 
41  S.  E.  997.  44  S.  E.  874;   Viefhaus  v.  State, 

In  this  case  it  was  held  that  71  Ark.  419;  75  S.  W.  565;  Wells 
even  if  the  local  law  of  the  county  v.  State,  118  Ga.  556;  45  S.  E. 
was    unconstitutional,    an    indict-       443. 

ment  for  selling  without  a  license  23  Smith  v.  State,  112  Ga.  291; 

37  S.  E.  441. 
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tiTliSer  the  act  until  it  was  opened,  it  was  held  not  necessary 
to  allege,  where  the  indictment  charged  the  commission  of  the 
offense  after  that  date,  that  the  dispensary  had  been  estab- 
lished, the  fact  that  it  had  not  being  a  defense." 

Sec.  86^.    Unlawful  nature  of  act. 

Under  no  circumstances  can  it  be  merely  alleged  that  the 
accused  unlawfully  committed  a  crime  against  the  liquor 
statutes ;  as,  for  instance,  that  he  unlawfully  sold  intoxicating 
liquor.  The  facts  must  be  set  out  which  show  why  the  sale 
was  unlawful.  No  amount  of  epithets  will  make  a  complaint 
good  in  the  absence  of  a  requisite  allegation.'"'  Thus,  where 
one  section  of  a  statute  prohibited  the  sale  of  liquors  if  they 
were  "drunk  on  or  about  the  premises,"  and  another  made  it 
unlawful  to  carry  on  any  business  without  a  license,  it  was 
held  insufficient  to  charge  a  sale  without  a  license,  contrary 
to  law,  for  it  was  necessary  to  allege  that  the  liquor  sold  was 
drunk  on  or  about  the  premises,  or  that  the  accused  "did 
engage  in  or  carry  on  the  business"  of  liquor  selling.^"  Where 
it  was  a  misdemeanor  for  a  certain  officer  to  be  interested  in 
the  manufacture  and  sale  of  liquor,  it  was  held  not  sufficient 

24  State  V.   Newcomb,   36   S.   E.  State  v.  Smith,  35  S.  E.  615;  126 

147;   126  N.  C.  1104   [citing  State  N.  C.  1057   [citing  State  v.  Snow, 

V.  Downs,  116  N.  C.  1064;   21   S.  117  N.  C.  778;  23  S.  E.  323;  Guy 

E.  689;  Same  v.  George,  93  N.  C.  v.  Board,  122  N.  C.  471;  29  S.  E. 

667;    Same   v.    Lanier,   '88   N.   C.  771;    Bennett    v.    Commiasioners, 

658;   iSame   v.   Heaton,   81   N.   C.  125  N.  C.  468;  34  S.  E.  632;  Gar- 

542;  Same  v.  Tomlinson,  77  N.  C.  sed  v.  City  of  Greensboro,  35  S.  E. 

528;    Same  v.  Norman,   13  N.  C.  254].    See  also  State  v.  Williams, 

222;    State   v.   Davis,    109   N.   C.  79  S.  C.  101;  60  S.  E.  229. 
780;  14  S.  E.  55;  Same  V.  Melton,  as  State    v.    Burkett,    51    Kan. 

120  N.  C.  591;  26  S.  E.  933;  State  175;  32  Pac.  925;  People  v.  Gregg, 

V.  Ballard,  6  N.  C.  186;   State  v.  59  Hun,  107;  13  N.  Y.  Supp.  lU; 

Fleming,  107  N.  C.  '905 ;   12  S.  E.  Cortland  v.  Howard,  1  N.  Y.  App. 

131;  distinguishing  State  V.  Cham-  Div.    131;    37   N.    Y.   Supp.   843; 

bers,  93  N.  C.  600].  Commonwealth  v.  Porter,  31  Leg. 

But   in   this    same   State    it   is  Int.   398;    People   v.   Olmsted,   74 

held  that   an   indictment  may  be  Hun,  323;  26  N.  Y.  Supp.  818. 
maintained  under  the  general  stat-  28  Ulmer  v.  State,  61  Ala.  208. 

ute  for  retailing  without  a  license. 
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to  allege  that  he  was  "engaged"  in  such  traffic,  the  act  charged 
not  amounting  to  a  crime  under  the  statute.*' 

Sec.  865.    Violation  of  municiptil  ordinances. 

Prosecutions  for  violations  "of  municipal  ordinances  are  of 
such  a  local  character,  or  are  so  controlled  by  local  statutes, 
that  it  is  difficult  to  lay  down  any  general  rules  of  value. 
Usually  the  section  of  the  ordinance  must  be  set  out  verbatim, 
or  its  substance  given,  and  then  it  must  be  followed  by  an 
allegation  of  facts  which  show  its  violation.^'  The  existence 
of  the  municipality  adopting  the  ordinance  need  not  be 
averred,  for  of  that  fact  judicial  notice  will  be  taken.^'  In 
many  States  statutes  dispense  with  a  setting  out  of  the  section 
violated  and  provide  that  it  shall  be  sufficient  to  give  the  title 
of  the  ordinance  and  the  section  thereof  violated.  A  com- 
plaint which  complies  with  such  a  statute  is  sufficient.^" 
Where  a  complaint  alleged  that  the  sale  "was  contrary  to  and 
in  violation  of  an  ordinance  of  said  city,  entitled,"  setting 
out  the  title,  it  was  held  that  the  existence  of  the  ordinance  at 
the  time  of  the  sale  was  sufficiently  alleged.^^  Where  the 
charge  was  that  the  accused  kept  a  room  wherein  intoxicating 
liquor  was  sold  contrary  to  and  in  violation  of  the  provisions 
of  a  particularly  named  ordinance,  it  was  held  that  it  did  not 
allege  a  mere  conclusion,  but  a  fact.'*  In  some  States  statutes 
require  municipal  courts  to  take  judicial  notice  of  their  ordi- 
nances, in  which  event  the  violated  provisions  need  not  be  set 
out,  and  on  appeal  the  court  to  which  the  appeal  is  taken  will 
also  take  judicial  notice  of  them.^^  But  the  facts  which  con- 
stitute a  violation  of  the  ordinance  must  be  set  out  as  fully, 
usually,  and  with  as  much  certainty  as  in  an  indictment,'* 

2''  People    V.    Gregg,    59    Hun,  si  Meyer  v.  Bridgeton,  37  N.  J. 

107;   13  N.  Y.  Supp.  114.  L.   160. 

28  Byars  v.  Mt.  Vernon,  78  111.  32  Brown  v.  Van  Wert,  4  Ohio 

11.  Cir.  Ct.  Rep.  407. 

2»  State   V.    Graeter,    6    Blackf.  as  Foley  v.  State,  42  Neb.  233 ; 

105.  60  N.  W.  574. 

30  Braisted   v.   People,   38   Colo.  si  Cunningham  v.  Berry,  17  Ore. 

54;    88    Pac.    150;    Frankfort   v.  622;   22  Pac.  115. 
Aughe,   114   Ind.  77,  600;    15   N. 
E.  1802. 
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showing  a  violation  of  the  ordinance's  provisions.^^  Like  the 
rule  regarding  the  following  of  the  language  of  the  statute, 
so  here  it  usually  will  be  sufficient  to  charge  the  offense  in  the 
language  of  the  ordinance.^* 

Sec.  866.    Place, as  element  of  the  offense. 

It  is  elementary^that  the  place  where  the  alleged  crime  was 
committed  must  be  stated  in  the  indictment.  This  is  true  of 
an  indictment  concerning  the  carrying  on  of  the  liquor  busi- 
ness in  violation  of  a  statute.*'  In  a  charge  of  a  sale  of  liquor 
to  be  drunk  upon  the  premises,  a  charge  of  a  sale  within  the 
county  to  be  drunk  on  the  premises  where  sold  is  sufficient 
without  the  further  averment  that  the  sale  was  made  in  a 
room  or  building,  or  on  premises  connected  with  or  adjoining 
the  place  where  the  liquor  was  sold.**  And  where  the  charge 
was  that  the  accused  sold  liquor  in  a  particular  county  with- 
out a' license  to  be  drunk  in  his  house  where  it  was  sold,  it 
was  held  that  there  was  a  sufficient  allegation  as  to  the  house 

36  Marietta  v.  Alexander  (Ga.),  (Miss.),  3  So. '&67;  State  v.  Peter- 
12  S.  E.  «81.  son,  38  Minn.  143;  36  N.  W.  443; 

soMankato  v.  Arnold,  36  Minn.  Commonwealth  v.  Head,  11  Gratt. 

62;  30  N.  W.  305.  619;    Savage    v.    Commonwealth, 

It   has   been   held   sufficient   to  84  Va.  619;   5  S.  E.  565;  Holden 

state  that  the  prosecutor  has  just  v.   State,   41   Tex.   Cr.   App.   411; 

cause  to  suspect  and  does  suspect  55  S.  W.  337;  Woodlock  v.  Dickie, 

the    accused    committed   the   acts  6  E.  &  G.   (N.  S.)    86;  6  Can.  L. 

alleged  he  had  committed.     Rob-  T.  142;   Regina  v.  Young,  5  Ont. 

erson  v.  Lambertville,  38  N.  J.  L.  Rep.   lS4a;  Smith  v.  State    (Tex. 

69;  but  in  some  jurisdictions  this  Cr.  App.),  49  S.  W.  373;  State  v. 

would  not  be  permitted.     See  also  Allen,  63  Kan.  598 ;  66  Pac.  628 ; 

Akerman  v.  Lima,  8  Ohio  S.  &  C.  Buck  v.   State,  61   N.  J.  L.  525; 

P.  Dec.  430.  39  Atl.  919. 

37  Harris  v.  State,  50  Ala.  127;  ss  Regina  v.  Coulter,  4  Mani- 
'Commonwealth    -vf    Desmond,    103  toba,  309;  State  v.  Morgan  (Mo.), 


445;    Hafter   v.    State,    51  115  S.  W.  491;  WerneUe  v.  State, 

Ala.  37 ;  Young  v.  Commonwealth,  49  Ohio,  202 ;   Donovan  v.  State, 

14  Bush,   161;   Arrington  v.  Com-  170  Ind.  123;  83  N.  E.  744.    Con- 

monwealth,  87  Va.  96;    12  S.  E.  tra,  State  v.  Young,  73  Mo.  App. 

224 ;    Grime  v.   Commonwealth,   5  602. ' 
B.  Mon.  263;   Louhridge  v.  State 
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being  located  in  the  county  of  the  sale.^°  In  the  case  of  a 
sale  without  a  license,  it  is  sufficient  to  allege  that  the  sale 
took  place  in  the  county  where  the  prosecution  is  instituted.*" 
In  case  of  a  sale  within  a  prohibited  area  of  a  church  or 
schoolhouse,  the  sale  must  be  prosecuted  in  that  county 
wherein  it  took  place,  although  such  Eirea  lay  in  two  or  more 
counties.*^  It  is  not  necessary  to  set  out  the  specific  place 
in  the  county  where  the  sale  took  place,  although  it  be  neces- 
sary to  constitute  the  offense  that  it  take  place  in  some 
building.*^  But  here  this  is  often'  insufficient,  the  statute  re- 
quiring a  specific  statem,ent  as  to  the  location  of  the  building 
in  which  the  sale  took  place.  Thus,  where  the  charge  was  that 
the  accused  on  a  particular  date  at  "a  certain  frame  building, 
used  and  occupied  by  the  said  A.  J.  Hagan  [the  accused], 
as  a  store,  in  Council  Grove,"  did  sell  liquors,  it  was  held 
that  the  place  where  the  liquor  was  sold  was  not  stated  with 
sufficient  certainty.*'  But  a  charge  that  the  offense  was  com- 
mitted within  a  certain  city  in  a  certain  one-story  frame  build- 
ing, known  as  Ws  stoie,  was  held  sufficient.**  An  erroneous 
description  added  to  a  correct  description  will  usually  be 

39  state    T.    Shearer,   «    Blackf.  *i  Butler  v.  State,  8«  Ga.  821; 

262;      Wrockledge     v.     State,      1  15   S.   E.   763;   Gilmore  v.    State, 

Clarke      (la.),      167;      State      v.  125   Ala.   59;    28  So.   382;    Kelty 

Muntz,    3    Kan.    383;     Hagen    v.  v.  State,  61  N.  J.  L.  407;  39  Atl. 

State,  4  Kan.  «9;   Regina  v.  Par  711. 

lee,   23   Com.   Pleas    (Can.)    359;  *2 State  v.  Becker,  20  Iowa,  438 ; 

Regina    v.    Cavanaugh,    27    Com.  Guarreno  v.  State,   148  Ala.  637; 

Pleas    (Can.)    537.  42    So.    833.      Contra,    Common- 

4oZemhofr    v.    State,    4    Greene  wealth,   11  Gratt.  619. 
(la.),  526;   Coleman  v.  State,  145  -43 Hagan  v.  -State,   4  Kan.   89; 

Ala.    13;    40    So.    715;    State    v.  State  v.  Rohrer,  34  Kan.  427;   8 

Roach,  74  Me.  562 ;  Commonwealth  Pac.   718. 

V.  Cummings,  6  Gray,  487;  Com-  ^^West  v.  Columbus,  20  Kan. 
monwealth  v.  Baward,  6  Gray,  633;  Grimme  v.  Commonwealth, 
4*8;  Commonwealth  v.  Kingman,,  5  B.  Mon.  263;  State  v.  Cox,  82 
14  Gray,  85;  Shuler  v.  State,  125  Me.  417;  19  Atl.  857;  Adams  v. 
Ga.  778;  54  S.  E.  «89;  State  v.  State  (Ark.),  41  S.  W.  423;  Kan- 
Young,  70  Mo.  App.  52;  White  v.  sas  City  v.  Smith,  57  Kan.  434; 
Commonwealth,  107  Va.  901;  59  46  Pac.  710;  State  v.  Walters,  57 
S.  E.  1101;  State  v.  Burkhalter,  Kan.  702;  47  Pac.  839. 
118  La.  657;  43  So.  268. 
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rejected  as  surplusage.*'  Where  the  charge  was  that  the 
accused  "sold  to  C  spirituous  liquor  to  be  used  in  his  dwelling 
house,"  it  was  construed  to  mean  that  the  charge  was  the 
liquor  was  "to  be  used  in  the  defendant's  dwelling  house." *' 
Where  it  was  averred  that  the  accused  was  licensed  to  main- 
tain a  saloon  in  "the  room  in  the  first  story  of  the  building 
situate  aJid  numbered  fourteen  in  Charter  Street  in  said  city," 
and  that  he  "did"  then  and  there  place  and  maintain  upon 
said  premises,  so  used  as  aforesaid,  a  certain  screen,  blind, 
shutter,  curtain  and  partition,  in  such  a  way  as  to  interfere 
with  a  view  of  the  business  conducted  on  said  premises,  and 
with  a  view  of  the  interior  of  said  premises,"  it  was  held 
that  the  premises  were  described  with  sufficient  precision.*' 
But  it  has  been  held  that  if  it  be  unlawful  to  keep  liquors  in 
a  house  in  one  part  of  a  county  and  not  in  another  part,  it  is 
sufficient  to  merely  aver  that  the  house  was  located  in  the 
county,  without  specifying  in  what  part  of  the  county.*'  And 
where  it  was  charged  that  the  liquor  was  sold  in  the  Ninth 
Ward  of  a  certain  city  to  be  drunk  in  the  house,  store,  shop 
and  place  of  the  vendor  without  giving  the  street  or  the 
number  of  the  house,  this  was  held  sufficient.*'  But  where  it 
was  unlawful  to  sell  liquor  "at  or  within  three  miles  of 
Providence  College,"  and  .the  charge  that  the  sale  was  made 
"at  Nettleton"  in  violation  of  the  statute  applicable  to  such 
a  sale,  but  there  was  no  allegation  that  Nettleton  was  within 
three  miles  of  the  college  or  that  the  sale  took  place  within 
that  distance  from  it,  the  indictment  was  held  bad.""  In  case 
of  a  charge  of  a  violation  of  the  local  option  law,  it  must  be 
averred  that  the  sale  took  place  within  the  district  wherein 
such  law  had  been  adopted."^    Where  a  statute  forbade  the 

instate  V.  Sterns,  28  Kan.  154;  the  same   street.     State  v.  Chico 

State   V.    Walters,   57    Kan.    702;  (S.  C),  64  S.  E.  306. 

47    Pac.    839 ;    Commonwealth    v.  48  Commonwealth  v.  Martin,  108 

Pray,  13  Pick.  359.  Mass.  29,  note. 

*6  Commonwealth  v.    Stowell,   9  *»  Schwab  v.  People,  4  Hun,  320. 

Met.  569.  50  Eagan  v.  State,  67  Miss.  332 ; 

47  Commonwealth     v.     Gibbons,  7   'So.   280. 

134   Mass.   197.     "At   83   and   85  si  Young      v.      Commonwealth, 

Market  Street"  covers  "83%"  of  14   Bush,   161;    Cousins   v.   State 
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sale  of  liquor  within  a  certain  distance  of  the  main  building 
of  a  State  hospital,  a  charge  of  a  sale  within  that  distance  of 
the  State  hospital  was  held  bad.°^  But  under  a  statute  for- 
bidding gambling  in  a  room  where  intoxicating  liquors  are 
sold,  it  is  not  necessary  to  assign  to  the  room  a  specific  location, 
except  that  it  was  located  in  the  county."'  Charging  a  sale 
"at"  a  hotel  is  equivalent  to  charging  it  "therein"  or  "on 
the  premises  thereof.""*  A  charge  of  keeping  open  a  bar 
within  a  certain  school  district  in  a  city  and  county  named, 
on  a  day  when  an  election  was  held,  is  sufficiently  definite  as 
to  the  location  of  the  bar.""  In  the  case  of  a  proceeding  to 
have  a  place  declared  a  nuisance  and  for  its  abolition,  it  is 
necessary  to  specifically  describe  it;  but  an  allegation  that 
the  nuisance  was  "kept  and  maintained  on  lots  10  and  12, 
block  63,  city  of  Ft.  Scott,  Kansas,"  was  held  sufficient."* 
Where  a  statute  made  it  an  offense  to  keep  a  dwelling  as  an 
inn  for  the  purpose  of  the  liquor  traffic,  a  charge  that  the 
liquors  were  deposited  in  a  dwelling  house  or  inn  known  as 
"Jefferson  Hotel,"  and  being  used  for  the  purposes  of  the 
traffic,  was  held  sufficient."'  Where  it  was  made  an  offense 
to  solicit  or  receive  orders  in  a  prohibition  district  for  the  sale 
or  delivery  of  liquors,  it  was  held  necessary  to  aver  that  the 
place  of  solicitation  or  delivery  was  within  such  a  district,  and 
merely  alleging  that  it  was  within  the  county,  when  a  part  of  a 

(Tex.     Cr.     App.),     79     S.     W.  =i  Eegina  v.  Cavanagh,  27  Com. 

549.  PI.     (Can.)     537;    see    Regina    v. 

Where  fines  assessed  for  oflFenses  Parlee,  23  Com.  PI.   (Can.)   339. 

committed  within  a  city  went  to  osCranfill    v.    State     (Tex.    Cr. 

the   city,   though   the   prosecution  App.),  92   S.  W.  946;   Daxanbek- 

was  by  the  State,  and  fines  with-  lar  v.  People,  93  III.  App.  553. 

out  it  but  within  the  county  went  56  State    v.    Walters,    57    Kan. 

to    the    county   or    State,    it    was  702;  47  Pac.  839;  State  v.  Poull, 

held   necessary   to   specifically   al-  14  N.  D.  557;  105  S.  W.  717;  State 

lege  whether  the  offense  occurred  v.  Brown,  14  N.  D.  529;  104  S.  W. 

within     or     without    the    county.  1112;  Grom  v.  People,  135  III.  App. 

Legori.v.  State,  8  S.  &  M.  697.  453;   Hagan  v.  State,  4  Kan.  89. 

52  State  V.   Ritzman,  8   Ohio  S.  Contra,  Howard  v.  State,  6  Ind. 
&  C.  P.  Dec.  685.  444. 

53  Utsler  V.  Territory,  10  Okla.  57  State  v.  Bennett,  95  Me.  197 ; 
4«3:    62  Pac.  287.  49  Atl.  867. 
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county  might  have  adopted  prohibition,  was  not  sufficient."' 
Where  it  was  alleged  the  accused  used  a  certain  drug  store 
"with  the  intent  to  sell  there  intoxicating  liquors,  and  then 
and  there  did  sell  the  same,"  it  was  held  that  the  words 
"then  and  there"  sufficiently  designated  the  drug  store  as  the 
place  of  sale.^°  An  allegation  that  the  liquor  was  sold  in  a 
certain  town  is  su(fficient  to  show  in  what  county  it  was  sold, 
for  the  court  will  take  judicial  notice  where  the  town  was 
located.*"  If  a  city  within  a  county  has  exclusive  jurisdiction 
.  over  prosecutions  for  illegal  sales  of  liquor,  then  in  a  prosecu- 
tion by  the  State  it  must  be  averred  that  the  sale  did  not  take 
place  in  such  eity."^  "Where  the  name  of  the  county  and  State 
appeared  in  the  caption,  and  the  accused  was  described  "of 
the  city  of  Concord  in  said  county,"  and  it  was  averred  that 
the  sale  was  made  at  "said  Concord,"  this  was  held  to  be  a 
sufficient  averment  that  the  sale  was  made  in  such  county.*^ 
So  a  charge  that  the  accused  made  a  sale  of  liquors  "at  the 
town  of  Marlborough,  Ulster  County,  N.  Y.,"  is  sufficient  as 
to  the  place  of  sale.*'  Where  a  statute  made  it  an  offense  to 
give  away  liquor  in  a  "public"  place,  it  was  held  not  neces- 
sary to  allege  that  a  sale  without  a  license  occurred  in  a 
' '  public  place. ' '  °*  Upon  a  charge  of  keeping  a  saloon  open 
there  may  be  conviction,  although  it  be  shown  in  evidence 
that  the  accused  had  two'  saloons  within  the  county.*'  Unless 
a  sale  must  be  made  in  connection  with  a  particular  building — 
as  in  a  saloon,  or  a  store  or  a  dwelling  house — it  need  not  be 
alleged  that  it  took  place  in  a  building,  but  it  is  sufficient  to 

5s  Patterson  v.   State    (Tex.  Cr.  it    took    place    on    the    accused's 

App.),  90  S.  W.  31;  Buck  V.  State,  premises.      State   v.   Essman,    112 

61  N.  J.  L.  525;  39  Atl.  919;  see  Mo.  App.  132;  85  S.  W.  955. 

also  Scott  V.  State,   150  Ala.  59 ;  62  State  v.  ishaw,  35  N.  H.  217. 

43   So.   181.  63  People  v.  Polhanms,  8  N.  Y. 

08  State  V.  Pinckney,  111  Iowa,  App.   Div.    133;    40   N.  Y.   Supp. 

34;  82  N.  W.  450.  491;    State   v.    Dixon,    104   Iowa, 

60  People   V.   Cramer,    12   N.   Y.  741;  74  N.  W.  692. 

Cr.  Rep.  469;  47  N.  Y.  Supp.  1039.  8*King  v.  State,  66  Miss.  502; 

61  Buck  V.  State,   61   N.   J.   L.       6    So.    188;    Picket    v.   State,    22 
525;  39  Atl.  919.         ^  Ohio  St.  405. 

On    a   charge   of    a    sale    to    a  65  State  v.  Merget,  129  Mo.  App. 

minor,  it  is  not  necessary  to  aver      46;  107  S.  W.  1016. 
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charge  that  it  took  place  in  the  county. «°  This  is  even  true 
of  a  charge  of  keeping  a  saloon  open  on  Sunday."  The 
caption  of  the  indictment  may  be  resorted  to  in  order  to 
ascertain  where  it  is  charged  the  sale  uook  place.  Thus,  an 
indictment  entitled,  "The  district  court  for  the  counties  of 
Lyon  and  Lincoln,  and  State  of  Minnesota,"  charged  that  the 
sale  was  made  at  a  certain  town  "in  said  county  of  Lincoln," 
and  it  was  held  that  it  suflSeiently  alleged  the  county  and  State 
where  the  sale  was  made.*"  And  where  the  information  was 
entitled,  "State  of  Iowa,  Clayton  County,"  it  was  held  un- 
necessary to  aver  in  it  that  the  liquors  were  in  Clayton 
County."" 

Sec.  867.    Time  as  an  element  of  offense. 

Time  is  not  an  element  of  the  offense  of  selling  without  a 
license,  but  the  date  of  the  sale  must  be  alleged,'"  though  the 
proof  of  a  sale  at  any  time  within  the  statute  of  limitations 
may  be  made.'^    Whether  or  not  an  allegation  that  a  sale  took 


68  Commonwealth   v.   Stowell,   9 
Met.  569 ;  Commonwealth  v.  Clapp, 

5  Gray,  97 ;  People  v.  Aldrich,  104 
Mich.  4^5;  62  N.  W.  570;  State 
V.  Cottrill,  31  W.  Va.  162;  6  8.  E. 
428;  State  v.  Boggess,  36  W.  Va. 
713;  15  S.  B.  423;  State  v. 
Hlckok,  90  Wis.  161;  62  N.  W. 
934. 

87  People  V.    Rinsted,   90   Mich. 
371;  51  N.  W.  519. 

88  State  V.  Iiarake,  26  Minn.  526; 

6  N.   W.   339;    37  Am.  Rep.   415. 
On    an    indictment    for    selling 

liquors  in  District  No.  9,  proof 
cannot  be  given  of  a  sale  in  No. 
2,  unless  it  be  averred  that  that 
part  of  No.  2  in  which  the  sale 
was  made  was  part  of  No.  9. 
Prater  v.  Commonwealth,  3  Ky.  L. 
Rep.  (abstract)  695;  Common- 
wealth V.  Scruggs,  10  Ky.  L.  Rep. 
(abstract)   446. 


88  State  V.  Thompson,  44  Iowa, 
399. 

70  Clark  v.  State,  34  Ind.  436; 
Savage  v.  Commonwealth,  84  Va. 
582;  5  S.  E.  563;  'Oommonwealth 
v.  Adams,  1  Gray,  481;  People  v. 
Olmsted,  74  Hun,  323;  26  N. 
Supp.  SIS.  Contra,  State  v. 
Conega,  121  La.  522;  46  So.  614. 

■"State  V.  Small,  31  Mo.  197; 
State  V.  Wambold,  72  Iowa,  468; 
34  N.  W.  213;  Arrington  v.  Com- 
monwealth, S7  Va.  96;  12  S.  E. 
224;  Regina  v.  Collier,  12  Prac. 
Rep.  (Can.)  316; 'State  v.  Bruce, 
26  W.  Va.  153;  State  v.  Coval 
(W.  Va.),  66  S.  E.  740;  State  v. 
Gilmore,  9  W.  Va.  641;  Kerr  v. 
Harker,  7  N.  J.-  L.  349;  Thurman 
v.  State,  45  Tex,  Cr.  App.  569; 
78  S.  W.  037. 
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place  "on  or  about"  a  given  date  is  sufficient  the  cases  are 
far  from  being  harmonious.  Statutes  have  often  modified  the 
common  law  rule — and  even  at  common  law  it  is  an  uncertain 
question — and  so  many  decisions  have  been  made  upon,  such 
statutes  until  now  it  is  often  difBeult  to  determine  whether 
the  decision  is  made  to  rest  upon  a  statute  or  upon  the 
common  law.  Thare  are  cases  which  hold  that  such  an  allega- 
tion is  sufficient.'^    But  an  allegation  that  the  sale  took  place 

"on  the day  of  July,"  has  been  held  fatal.''*     Statutes 

have  so  modified  the  rules  of  pleading  as  to  permit  a  charge 
of  a  sale  "on  or  about  the  months  of  January,  February  and 
March."  '*  So  a  charge  that  the  accused  sold  liquors  "on  the 
6th,  7th,  8th  and  9th  day  of  June,  and  for.  thirty  days 
previous  to  said  6th  of  June,  and  on  said  and  every  of 
said  days,"  has  been  held  sufficient.'"'  But  an  allegation  that 
the  accused  "did  then  and  there"  make  a  sale  of  liquor  will 
not  save  the  count  of  an  indictment  if  no  date  has  been  used 
therein,  although  a  specific  date  has  been  used  in  another 
count  thereof.'"  If  the  indictment. charge  that  the  sale  took 
place  on  "Thursday"  of  a  particular  date  of  the  month,  the 
allegation  of  the  day  of  the  week  will  be  regarded  as  sur- 
plusage, especially  if  it  conflict  with  the  date  of  the  month 

"Rawson    v.    State,    19    Conn.  Minn.  526;  6  N.  W.  339;  37  Am. 

292;    Hegina  v.   Collier,   12   Prac.  Rep.      415;      Commonwealth      v. 

Rep.  (Can.)  316;  Farrell  v.  State,  Purdy,  147  Mass.  29;  State  v.  Ken- 

46  Ind.  371;  State  v.  Schilling,  14  nedy,  36  Vt.  663;  Commonwealth 

Iowa,    455;     Runde    v.    Common-  v.  Griffin,   3   Cush.  523;    State  v." 

wealth  (Va.),61  S.  E.  792;  Smith-  Randolph   (Mo.  App.),  123  S.  W. 

ers  v.Oommonwealth,  12  Ky.  L.  Rep.  60;  State  v.  Randolph  (Mo.  App.), 

636;  State  v.  Nagley,  «  Kan.  App.  123  S.  W.  61. 

612;   67  Pa<!.  554;   see  also  State  73  Clark  v.   State,   34  Ind.   436. 

V.  O'Keefe,  41   Vt.  691;   Coleman  Contra,  In  re  Savage,  S4  Va,  582; 

V.  State,   150  Ala.  64;   43   S.   E.  S  S.  E.  563;  State  v.  Buck,  78  Me. 

715;    Fish    v.    Manning,    31    Fed.  193;    3  Atl.  S73. 

340;  State  v.  Tuller,  34  Conn.  2«0;  '*  State  v.  Findley,  77  Mo.  338. 

State   V.   Harp,    31    Kan.   496;    3  ^sNew  York  City  v.  Mason,  4 

Pac.  432;  Cohely  v.  State,  4  Iowa,  E.   D.   Smith,   142;    see  Common- 

477 ;    People  v.  Aro,  6  Cal.  60Y ;  wealth  v.  Adams,  1  Gray,  481,  and 

65  Am.  Dec.  503;  State  v.  Elliott,  Commonwealth  v.  Traverse,  ll  Al- 

34  Tex.  148;    State  v.  McMickle,  len,  260. 

34  Tex.  676;  State  v.  Lavake,  26  restate  v.  Bruce,  26  W.  Va.  133. 
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given.'"  Upon  a  charge  of  keeping  a  tippling  house  for  three 
months,  no  particular  months  need  be  averred,  and  any  three 
consecutive  months  may  be  proven  within  the  statute  of 
limitations.'"'  A  charge  that  "on  the  23d  and  29th  days  of 
July,  1852,"  the  defendant  sold  a  specified  amount  of  liquor 
charges  but  a  single  offensfe,  and  the  charge  is  bad  for  uncer- 
tainty." If  an  indictment  allege  a  sale  took  place  on  an 
impossible  date '"  or  at  a  future  date,  '^  or  one  so  long  past 
that  the  prosecution  for  the  commission  of  the  act  is  barred 
by  the  statute  of  limitations,  it  will  be  bad.^^  If  two  dates 
be  alleged,  one  before  and  the  other  after  the  indictment  is 
returned,  and  other  allegations  of  the  indictment  show  that  it 
relates  to  an  act  of  the  recent  past,  both  dates  may  be  dis- 
regarded and  the  indictment  held  good.''  After  the  date  of 
a  commission  of  ^n  offense  has  once  been  laid  it  need  not  be 
repeated.**  Where  the  charge  was  that  the  accused  had  failed 
to  close  his  saloon  at  9  o'clock,  it  was  held  not  necessary  to 
aver  nine  o'clock  in  the  evening  was  meant.*'  In  case  of  a 
charge  of  a  sale  on  Sunday,  it  was  alleged  that  sales  were 
made  on  every  Sunday  between  January  1st  and  July  1st  of  a 
certain  year,  and  for  a  long  time  prior  thereto,  and  the  action 
was  dismissed  because  the  complaint  was  vague  and  uncer- 
tain.'* Where  it  was  illegal  to  maintain  screens  in  a  saloon 
so  the  bar  could  not  be  seen,  an  allegation  that  "on  or  about 
the  25th  of  March,  1900,  said  day  being  Sunday, ' '  the  accused 
so  maintained  a  screen  in  his  saloon,  the  indictment  was  held 
bad  for  uncertainty  as  to  the  time  it  was  maintained.*'     A 

77  state    V.    Fletcher,    13    R.    I.  82  TJlmer   v.  State,   14  Ind.   52; 

522;  State. V.  Major,  81  Mo.  App.  Hutchinson  v.  State,  62  Ind.  556. 

289.  83  State  v.   Patterson,   116   Ind. 

78Smithers    v.     CommonweaJth,  45;   10  N.  E.  289;   18  N.  E.  270. 

12  Ky.  L.  Rep.  636.  84  Turpln  v.  State,  60  Ind.  148 ; 

79  Commonwealth  v.  Adams,  1  see  State  v.  Bruce,  26  W.  Va.  123. 
Gray,   481.  85  People   v.    Husted,    52    Mich. 

80  Hutchinson  v.  State,  62  Ind.  624;   18  N.  W.  388. 

556;    Murphy   v.  State,    106   Ind.  86  Summit  v.  Hahr,  66  N.  J.  L. 

06;  5  N.  E.  767;  Terrell  v.  State,  333;  52  Atl.  956. 

165   Ind.  443;    75  N.  E.  884.  87  State  v.  Slantz,  27  Ind.  App. 

81  State  V.  Noland,  29  Ind.  212;  557;  61  N.  E.  793.  The  court 
Trout.  V.  State,  107  Ind.  578;  8  said:  "As  time  is  essential,  it 
N.  E.  618.  must  he  averred  with  certainty." 
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similar  ruling  on  a  like  phrase  concerning  a  sale  on  Sunday 
was  held  bad.''  On  a  charge  of  sale  on  Sunday,  the  hour  it 
took  place  need  not  be  given.*'  Under  one  forbidding  a  sale 
of  liquors  for  twelve  hours  immediately  following  12  o'clock 
Saturday  night,  an  indictment  merely  averring  a  sale  on 
Sunday  was  held  sufficient.'"  In  some  few  instances  statutes 
dispense  with  an  j^llegation  as  to  the  date  of  the  sale."^ 

Sec.  868.    Alleging  a  coutinnendo. 

It  is  permissible  to  charge  a  sale  on  a  particular  day  and 
upon  divers  days  continuously  thereafter,  in  some  States. 
This  is  where  the  offense  is  continuous,  made  up  of  a  succes- 
sion of  acts.  So  the  same  is  true  of  a  prohibited  traffic  which 
is  carried  on  from  day  to  day.  Thus,  an  indictment  against 
one  for  presuming  to  be  a  common  dealer  or  seller  of  liquors 
is  not  deficient  as  to  the  time  by  an  averment  of  time  of  the 
offense  "from  the  1st  day  of  November,  1835,  and  on  divers 
days  and  times  as  well  before  as  afterwards,  and  until  the 
finding  of  this  indictment.'"^     So  a  charge  of  keeping  a 

Slantz  V.  State,  27  Ind.  App.  700;  allegation  of  the  time  at  which  a 

61   N.   E.   956.     Contra,   Newman  sale  was  made  has  been  held  valid 

V.   State,    101   Ga.   534;    28   S.   E.  in  New  York,  in  a  deposition  upon 

1005;  Keith  v.  State,  38  Tex.  Cr.  which    the    information    must    be 

Eep.  678;   44  S.  W.  847,  849.  based.    People  v.  Shaver,  37  N.  Y. 

ssEffinger  v.  State,  47  Ind.  235;  App.  Div.  21;  55  N.  Y.  Supp.  701. 
Roy   V.   State,    91    Ind.    417;    see  02  State  v.   Cattle,   15  Me.  473; 

Bowen  v.  State,  28  Tex.  App.  103 ;  State  v.  Prater,  69  S.  C.  271 ;  37 

12  S.  W.  413.  S.  E.  933;  Commonwealth  v.  Hoge, 

88  State  V.  Heard,  107  La.  60 ;  9    Gray,    292 ;    Commonwealth    v. 

31  80.  384;   People  v.  McDonnell  Snow,  14  Gray,  20;  Commonwealth 

(N.  Y.),  108  N.  Y.  Supp.  749.  v.   Kingman,    14  Gray,  85;    Com- 

90  State  V.  Heard,  107  La.  60;  monwealth  v.  Donnelly,   14  Gray, 

31  So.  384.  86,  nqte;  State  v.  Ingalls,  69  N. 

81  State  V.   McAnally,    105   Mo.  H.    88;    Our    House    v.    State,    4 

App.  333;   79  S.  W.  990.  Green    (la.),   172;   Commonwealth 

If  dates  be  used,  but  it  is  not  v.  Clark,  145  Mass.  251;  13  N.  E. 

possible  with   certainty   to   deter-  S88;   Beason  v.  Commonwealth,  5 

mine   when    the   sale   took    place,  Ky.  L.  Rep.  (abstract)  428;  State 

the  indictment  will  be  bad.     Thur-  v.  Ely    (S.  D.),   118   N.  W.  687; 

man-  v.   State,   45   Tex.   Cr.   App.  State  v.  Stevens   (N.  D.),  123  N. 

569;  78  S.  W.  937.  W.  888. 

A    statute    dispensing   with    an 
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nuisance  on  a  day  named  "and  on  divers  other  days  and 
times  between  that  .day  and  the  day  of  finding  and  present- 
ment of  this  indictment,"  is  sufficiently  certain  as  to  the 
time.°^  An  indictment  for  exposing  for  sale  and  selling  liquors 
without  a  license  "on  the  1st  day  of  June,  A.  D.  1894,  and  on 
divers  other  days  and  times  between  that  day"  and  the  date 
of  filing  the  complaint,  was  held  to  charge  a  single  offense  only, 
extending  from  the  day  laid  until  the  filing  of  the  complaint.'* 
So  it  has  been  held  that  an  indictment  for  an  unlawful  selling 
may  allege  that  sales  were  made  "at  divers  times"  between 
two  dates."" 

Sec.  869.    Purpose  or  object  of  sale. 

In  case  of  a  sale  of  liquor  it  need  not  be  averred  that  it 
was  for  the  purpose  of  gain,  unless  that  is  a  part  of  the 
definition  of  the  offense.'*  If  it  is  necessary  to  the  commission 
of  the  offense  that  the  liquor  should  be  sold  to  be  drunk  on 
the  premises  or  in  the  house,  then  it  must  be  alleged  that  the 


93  Commonwealth  v.  Keefe,  9 
Gray,  290;  Commonwealth  v.  Wal- 
ton, 11  Allen,  238;  Commonwealth 
V.  Mclvor,  117  Mass.  238;  Com- 
monwealth V.  Heney  (Mass.),  9 
N.  E;  837;  Commonwealth  v. 
Rhodes,  148  Mass.  123;  19  N.  E. 
22;  Dominick  v.  State,  27  Ohio 
Cir.  Ct.  Rep.  305. 

»*  Commonwealth  v.  Manning, 
164  Mass.  547;  42  N.  E.  95. 

Where  the  continuendo  ran  un- 
til a  date  after  the  indictment  was 
found,  it  was  rejected,  but  the  in- 
dictment held  to  allege  a  sale  on 
the  date  it  was  alleged  to  have 
begun  to  run.  People  v.  Gilkin- 
son,  4  Parker  Cr.  Rep.  SB;  State 
T.  Munger,  15  Vt.  290;  Dousey  v. 
State,  23  Fla.  316;  2  So.  692; 
South  V.  Commonwealth,  79  Ky. 
493;  Commonwealth  v.  Bryden,  9 


Met.  137;  Commonwealth  v. 
Rhodes,  148  Mass.  123;  Common- 
wealth V.  Kendall,  12  Cush.  414; 
Commonwealth  v.  Walton,  II  Al- 
len, 238. 

•»s  People  V.  Polhamus,  8  N.  Y. 
App.  Div.  133;  40  N.  Y.  Supp. 
491;  State  v.  Cofran,  48  Me.  364; 
Commonwealth  v.  Hagerman,  10 
Allen,  401;  State  v.  Major,  81  Mo. 
App.  289.  Contra,  People  v.  Olm- 
sted, 74  Hun,  323;  26  N.  Y.  Supp. 
818. 

90  Anderson  v.  People,  63  111.  53. 
In  this  case  was  the  curious  con- 
dition that  if  the  sale  was  made 
by  the  defendant,  it  need  not  be 
averred  that  it  was  made  "for 
gain,"  but  if  the  defendant  per- 
mitted the  sale  to  be  made  on  his 
premises,  then  it  must  be  alleged 
that  it  was  made  "for  gain." 


§  869        TRAFFIC  IN  INTOXICATING  LIQUORS.         1488 

sale  was  for  that  purpose.'^  And  where  the  statute  provided 
that  "who  shall  sell  or  barter  any  spirituous,  vinous,  or  malt 
liquors  to  be  drunk  or  suffered  to  be  drunk  in  his  house,  out- 
house, yard,  garden,  or  appurtenances  thereto  belonging" 
should  be  subject  to  a  fine  on  conviction,"'  an  indictment 
charging  the  defendant  with  selling  intoxicating  liquors  with- 
out a  license,  and  suffering  it  "to  be  drunk  in  and  abo^at  the 
house  where  sold,"  was  held  insufficient,  because  it  did  not 
aver  the  house  was  the  house  of  the  seller.  "  It  is  not  charged, ' ' 
said  the  court,  "that  it  was  suffered  to  be  drunk  in  his 
house."""  But  it  is  not  always  necessary  to  allege  that  the 
liquor  was  sold  to  be  drunk  upon  the  premises  or  in  the 
house  where  sold.^  But  a  statute  forbade  a  sale,  without 
a  license,  to  be  drunk  in,  upon,  or  about  the  building  or  prem- 
ises where  sold,  and  it  was  said  that  the  indictment  should  dis- 
criminate whether  the  liquor  was  sold  to  be  drunk  in  a  build- 
ing, or  upon  or  about  adjoining  lands.^  If  the  offense 
is  committed  by  a  mere  sale,  regardless  of  the  purpose  to 
drink  it  on  ,the  premises  where  sold,  then  no  allegation  con- 
cerning such  purpose  or  object  is  necessary.^  And  where  the 
local  option  law  absolutely  prohibited  a  sale  of  liquor  within 

97  State  V.  Freeman,  6  Blackf.  v.  Corll,  73  Ind.  535;  Schlicht  v. 
248;  Eisenman  v.  State,  49  Ind.  State,  56  Ind.  173;  Commonwealth 
511;     Vanderwood    v.    State,    50      v.  Luddy,  143  Mass.  563. 

Ind.    26,    295;    Commonwealth   v.  i  Wood    v.    State,    9    Ind.    App. 

Dean,  21  Pick.  334;   State  v.  Au-  42;  36  N.  E.  158.  "Then  and  there 

berry,  7  Mo.  304;  Lay  ton  v.  State,  did  retail,  with  a  view  to  its  be- 

49    Ind.    229;    iState    v.    William-  ing  drunk  in  a  building  which  the 

son,  19  Mo.  384;  Pickett  v.  State,  said   J.   W.   then   and  there  kept 

22   Ohio,   405;    Bilbro  v.  State,   7  and  occupied   as  a  shop,   wherein 

Humph.  534.  said   brandy   was    retailed,"   suffi- 

But  in  Indiana  it  need  not  be  ciently       describes       the       place, 

alleged  that  the  sale  was  for  gain.  Wrocklege     v.     State,     1     Clarke 

Stapf  V.  State,  33  Ind.  App.  255;  (la.),     167;      Commonwealth     v. 

71  N.  E.  165.  Moulton,  10  Cush.  404. 

98  Rev.  Stat.  Ind.   1881,   §5320.  2  State  v.  Charlton,   11  W.  Va. 
99Blough    V.    State,     121     Ind.  332;   27  Am.  Rep.  603. 

355;  18N.  E.  682;  State  v.  Wool-  s  Allen    v.    State,    5    Wis.    329; 

sey,    92    Ind.  '  131 ;     Schilling    v.  Commonwealth      v.      Young,      15 

State,  116  Ind.  200;  18  N.  E.  682;  Gratt.  664. 
Bur&e  V.  State,  52  Ind.  522;  State 
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the  territory  to  which  it  applied,  it  was  held  not  necessary  to 
aver  that,  the  sale  was  made  "with  the  purpose  of  evading 
the  law, ' '  *  though  previously  it  had  been  held  that  such  a 
charge  was  necessary.'  It  is  not  necessary  to  the  commission 
of  the  offense  that  the  liquqr  be  actually  drunk  upon  the  prem- 
ises where  sold ;  it  is  the  sale  with  the  intent  that  it  should  be 
drunk  there  that  constitutes  the  offense.*  A  charge  of  a  sale 
of  liquor  "to  be  drunk  on  the  premises"  is  the  same  as  a 
charge  of  a  sale  "with  the  intent  to  be  drunk  on  the  prem- 
ises." '  Where  the  place  of  sale  was  described  as  "the  dwell- 
ing house  by  the  said  A  used  and  occupied,"  this  was  held 
to  be  a  sufficient  description;"  so  was  "a  certain  building 
then  and  there  situate  and  in  the  possession  and  occupancy 
of  the  said  A.  erected  on,"  etc.*  It  should  appear  that  the 
house  or  premises  was  located  in  the  county,  and,  as  a  rule, 
that  is  a  sufficient  description  of  their  location.^"  So  if  it  is 
a  fact  necessary  to  the  commission  of  the  offense  that  the 
liquor  must  be  sold  "as  a  beverage,"  it  must  be  alleged  that 
that  was  the  purpose  of  the  sale,  or  that  it  was  "sold  as  a 
beverage,"  or  "to  be  drunk  as  a  beverage."  ^^  And  a  charge 
of  a  sale  of  whisky  "as  a  beverage"  is  sufficient  under  a 
statute  making  it  an  offense  to  sell  liquor  "to  be  used  as  a 

*  McMillan    v.    State,    18    Tex.  An   averment  that   the   accused 

App.  375.  was    a    druggist    and    permitted 

5  Stallworth    v.    State,    16    Tex.  liquor  to  be  drunk  at  and  about 
App.  345.  his  place  of  business,  charges  that 

6  Eisenman  v.  State,  49  Ind.  511.  the  offense  was  committed  at  his 

7  Bilbro  V.  State,  7  Humph.  534.  drug  store.     State  v.  Morgan,  21« 

8  Commonwealth  v.  Moulton,  10  Mo.  '550;   115  S.  W.  491. 

Cush.  404.  "  Dowdell  v.  State,  58  Ind.  333 ; 

9  Hintermeister      v.      State,      1       AUman    v.    State,    69    Ind.    387; 
Iowa,  101.  State  v.  Dunlap,  81   Me.  389;    17 

"State    V.    Shearer,    8    Blackf.  Atl.    313;     People    v.    Quinn,    74 

362;  see  Schwab  v.  People,  4  Hun,  Mich.  632;   22   N.  W.  604;    State 

520.  V.    Buckner,    20    Mo.    App.    420; 

Upon   a  charge  of   a  sale  to  a  State   v.    Abbott,   31   N".    H.    434; 

minor,  it  usually  is  not  necessary  Commonwealth  v.  Porter,  31  Leg. 

to  aver  the  liquor  was  sold  to  be  Int.  398 ;  State  v.  Hafsoos,  1  S.  D. 

drunk   upon  the   premises.     State  382;   47  N.  W.  400. 
V.  Essman,  112  Mo.  App.  132;   85  ^ 

S.   W.  955. 
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beverage,"  for  the  word  "beverage"  implies  the  whisky  was 
to  be  used  as  a  beverage.''^  Upon  a  charge  of  a  sale  to  a 
minor  it  need  not  be  averred  that  the  sale  was  made  for  the 
purposes  of  beverage,^^  and  the  same  is  true  of  a  sale  to  a 
drunkard.'^*  Under  such  a  statute  a.  charge  that  the  accused 
"maliciously  and  wiUfuUy"  sold  the  liquor  is  not  sufficient 
to  show  it  was  sold*"  as  a  beverage. "  '^  But  where  sales  could 
only  be  made  for ' '  medical,  scientific  or  mechanical  purposes, ' ' 
a  charge  of  a  sale  of  liquor  not  made  for  such  purposes  is 
sufficient."  A  charge  of  an  unlawful  sale  "by  the  drink" 
is  equivalent  to  a  charge  that  the  accused  sold  it  "as  a 
beverage."" 

Sec.  870.    Description,  kind  and  properties  of  liquors. 

A  sufficient  description  must  be  made  of  the  liquors  so  as 
to  show  they  were  such  as  the  statute  describes  or  designates. 
If  the  statute  forbids  a  sale  or  gift  of  vinous,  malt  or  spirituous 
liquors,  then  it  is  necessary  to  aver  that  the  sale  or  gift  was 
of  one  of  these  kinds,^'  but  it  is  not  necessary  to  aver  that  it 
might  have  been  used  as  a  beverage.^"    And  where  a  statute 

12  People  V.  Hinchman,  75  Mich.  443;  People  v.  Myers,  109  N.  Y. 
587;  42  N.  W.  1006;  4  L.  R.  A.  App.  Div.  143;  95  N.  Y.  iSupp. 
707.  993;  People  v.  Squires,  95  N.  Y. 

13  Commonwealth  v.  O'Leary,  Supp.  995;  Wong  Sing  v.  Inde- 
143  Mass.  95 ;  8  N,  E.  887 ;  Com-  pendence,  47  Ore.  231 ;  83  Piac. 
monwealth  v.  Murphy,  155  Mass.  387;  People  v.  Myers,  185  N.  Y. 
284;   29  N.  E.  469.  558;  77  N.  E.  1193. 

1*  People  V.  Hamilton,  101  Mich.  It    is    sufficient  'to    follow    the 

87;   59  N.   W.  401.  statute.      Commonwealth   v.    Mor- 
is State  V.  Hafsoos,  1  S.  D.  400;  gan,  149  Mass.  314;  21  N.  E.  369; 

47  N.  W.  400.  State   v.  Spaulding,   61    Vt.   505; 

IS  State    V.    Shackle,    29    Kan.  17   Atl.  844;    State  v.   O'Connell, 

241.  99  Me.  61;  58  Atl.  59. 
17  Commonwealth  v.  Kennan,  10  As  to  conflicting  statements  as 

Ky.  L.  Repl  (abstract)  723.  to  kind  of  liquor  not  sufficient  to 

IS  State  V.  Witt,   39   Ark.  2L6;  vitiate    the    indictment,    see    Wil- 

State  V.  Forman,  66  N.  J.  L.  397;  liams   v.    State,    47    Ark.    230;    1 

52    Atl.    956;    State    v.    Gill,    8'9  S.  W.   149. 

Minn.  502;   95  N.  W.  449;  Wells  19  State   v.    Carpenter,   20    Ind. 

V.   State,   118   Ga.  556;    45  S.  E.  219. 
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forbids  the  sale  or  gift  of  "intoxicating"  liquor,  then  it  is 
sufficient  to  aver  a  sale  or  gift  of  "intoxicating"  liquor  with- 
out describing  or  naming  the  particular  kind  of  liquor  it  was, 
and  under  the  allegation  vinous,  malt,  spirituous  or  any 
other   drinkable   intoxicating  liquor  may   be   proven.^"     So 


20  Fetter  v.  State,  18  Ind.  388; 
Donovan  v.  State,  170  Ind.  123;  83 
N.  E.  744;  Downey  v.  State,  20 
Ind.  82;  State  v.  Carpentsr,  20 
Ind.  219;  State  T.  Hannun,  o3 
Ind.  335;  Leary.  v.  State,  39  Ind. 
360;  Hooper  v.  State,  56  Ind.  153; 
State  V.  Dorr,  82  Me.  341 ;  19  Atl. 
8fil;  State  v.  McGinnis,  30  Minn. 
52;  14  N.  W.  258;  Commonwealth 
V.  Cowant,  6  Gray,  482;  Maddox 
V.  State,  118  Ga.  32;  44  S.  E.  806; 
Commonwealth  v.  Ryan,  9  Gray, 
137;  State  v.  Packer,  80  N.  C. 
439;  State  v.  Paige,  78  Vt.  286; 
62  Atl.  1017;  State  v.  Downs,  116 
N.  C.  1064;  21  S.  E.  689;  United 
States  y.  Gordon,  1  Craneh  C.  C. 
58;  Fed.  Cas.  No.  15233;  State  v. 
Blands,  101  Mo.  App.  618;  74  S. 
W.  3;  People  v.  Sweetser,  1  Dak. 
308;  46  N.  W.  452;  Daniel  v. 
State,  149  Ala.  44;  .43  So.  22; 
State  V.  Mullinix,  <6  Blackf.  554; 
State  V.  Mondy,  24  Ind.  268; 
State  V.  Hazelton,  78  Vt.  467;  63 
Atl.  305;  Frisbie  v.  State,  1  Ore. 
248;  State  v.  Witt,  39  Ark.  216; 
State  V.  Barr,  78  Vt.  97;  62  Atl. 
43;  State  v.  Teahan,  50  Ind.  92; 
Connell  v.  State,  46  Ind.  446; 
Plunkett  V.  State,  69  Ind.  fl8; 
Piper  V.  State,  53  Tex.  Cr.  App. 
496;  110  S.  W.  898;  BttbII  v. 
State,  72  Ind.  523;  Callahan  v. 
State,  2  Ind.  App.  417;  28  N.  E. 
717;  State  V.  Whalen,  54  Iowa, 
753;  6  N.  W.  552;  People  Seeley, 
105  N.  Y.  App.  Div.   149;   93  N. 


Y.  Supp.  982;  Foreman  v.  Hunter, 
59  Iowa,  550;  13  N.  W.  659;  Peo- 
ple V.  Sweetser,  1  Dak.  308;  46 
N.  W.  452;  State  v.  Sterns,  28 
Kan.  154;  State  v.  Brooks,  33 
Kan.  708;  7  Pae.  591;  Common- 
wealth V.  Timothy,  8  Gray,  480; 
Commonwealth  v.  Bennett,  108 
Mass.  30;  11  Am.  Rep.  304; 
Neales  v.  State,  10  Mo.  498;  State 
V.  Kurtz,  2  Mo.  App.  Rep'r.  913; 
State  V.  Reynolds,  47  Vt.  297; 
Frickie  v.  State,  39  Tex.  Cr.  App. 
254;  45  S.  W.  810;  Commonwealth 
V.  Morgan,  149  Mass.  314;  21  N. 
E.  369;  State  v.  Spaulding,  61 
Vt.  505;  17  Atl.  844;  Rose  v. 
Commonwealth,  106  Va.  850;  56 
S.  E.  151;  Commonwealth  v. 
Ryan,  14  Gray,  367;  Fletcher  v. 
Commonwealth,  106  Va.  840;  56 
S.  E.  149;  Savage  v.  Common- 
wealth, 84  Va.  682;  5  S.  E.  563; 
Dansey  v.  State,  23  Fla.  316;  2 
So.  692;  Powell  v.  State,  69  Ala. 
10;  Boon  v.  State,  69  Ala.  226; 
Cochran  v.  State,  26  Tex.  678; 
State  V.  Whisner,  36  Kan.  271 ;  10 
Pae.  852;  Simpson  v.  State,  17  Ina. 
444;  State  v.  Rogers,  39  Mo.  431; 
Commonwealth  v.  Traylor  (Ky.), 
45  S.  W.  356;  Hardwiok  v.  State, 
55  Tex.  Cr.  App.  140;  114  S.  W. 
832;  Stoner  v.  State  (Ga.),  63 
S.  E.  602;  DeGfaff  v.  State  (Okla. 
Cr.  App.),  103  Pae.  538;  Common- 
wealth V.  Henderson,  140  Mass. 
303;   5  N.  E.  832. 
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under  a  statute  forbidding  the  sale  or  gift  of  "spirituous" 
liqucrs.  it  is  stifficient  to  allege  that  the  liquors  sold  or  given 
away  was  "spirituous"  liquor,  and  no  particular  kind  of 
spirituous  liquor  need  be  named.^^  But  where  a  statute 
forbade  the  sale  of  "rum,  brandy,  or  other  spirituous  liquor," 
an  indictment  merely  alleging  a  sale  of  "spirituous"  liquors 
was  held  insuffieient»ibecause  the  particular  kind  of  spirituous 
liquors  was  not  named.''^  Yet  where  the  statute  prohibited 
sales  without  a  license  of  domestic  liquors  in  any  quantity 
whatever,  and  of  imported  liquors  in  any  quantity  less  than 
the  revenue  laws  of  the  United  States  permitted  to  be 
imported,  it  was  held  that  the  indictment  charging  a  sale  in  a 
quantity  less  than  such  revenue  laws  permitted  to  be  imported 
need  not  specify  whether  the  liquors  were  imported  or  not.^' 
Where  a  statute  defined  intoxicating  liquor  as  liquor  contain- 
ing more  than  two  per  cent,  by  weight  of  alcohol,  an  indict- 
ment charging  the  unlawful  keeping  of  ale,  wine  and  rum 
for  sale,  also  of  "strong  and  malt  and  intoxicating  liquors," 
was  held  not  defective  because  it  did  not  inform  the  accused 
whether  the  liquors  kept  were  in  fact  intoxicating,  or  only 
deemed  so  by  law.^*  And  where  the  charge  was  a  sale  of 
"intoxicating  or  malt  liquors,"  it  was  held  to  be  a  sufficient 
charge,  the  word  "or"  being  deemed  to  show  the  intoxicating 
liquor  was  a  malt  liquor  as  distinguished  from  a  spirituous 
liquor.^"  And  where  sales  of  "intoxicating  liquor  or  cider" 
was  forbidden,  and  then  the  statute  prescribed  a  "substantial" 

21  Commonwealth    v.    Odlin,    23  enough  to  charge  a  sale  of  intoxi- 

Pick.   275;    Callahan   v.    State,   2  eating  liquor.     McDuffie  v.  State, 

Ind.    App.    417;    28    N.    E.    717;  87  Ga.  687;   13  S.  E.  596. 

State  V.  Heck,  23  Minn.  549 ;  State  22  State     v.     Raiford,     7     Post 

V.  Blaisdell,  33  N.  H.  388;   State  (Ala.),     101;     DeGraff    v.     State 

V.  Fox,  1  Harr.  (N.  J.)   152;  Reed  (Okla.   Or.   App.),    103   Pac.   538. 

V.    Territory,    1    Okla.    Cr.    App.  23  State  v.  Crowell,  30  Me.  115. 

481;    98  Pac.  583.  2*  State   v.   McICenna,    16   R.   I. 

The  use  of  the  word  "spiritual"  398;   17  Atl.  51. 

for   "spirituous"   will   not   vitiate  25  State     v.    Boncher,    59    Wis. 

an  indictment.     State  v.  Clark,  3  477;   18  N.  W.  335;  see  also  State 

Ind.  451.  v.    Nerbovig,    33    Minn.    480;    24 

Under    a    statute    forbidding    a  N.  W.   321. 
sale  of  spirituous  liquor,  it  is  not 


1493  INDICTMENT.  §  870 

form  of  indictment  for  sale  of  intoxicating  liquor,  but  not  of 
cider,  an  indictment  in  the  statutory  form,  except  that  the 
words  "eider  and  fermented  liquors"  were  used  for  the;  words 
"intoxicating  liquor,"  was  a  "substantial"  compliance  with 
the  statutory  form.^'  In  charging  the  keeping  of  a  liquor 
nuisance  it  is  not  necessary  to  aver  that  the  liquors  kept 
were  not  such  as  it  was  lawful  to  keep  and  sell.^'  An  indict- 
ment for  selling  spirituous,  vinous  "or"  malt  liquors  is  bad 
for  uncertainty.''*  But  a  charge  of  a  sale  of  "intoxicating, 
spirituous,  vinous,  and  malt  liquors,  and  a  mixture  thereof," 
is  good  aa  to  the  "intoxicating,  spirituous,  vinous,  and  malt 
liquors."^"  Where  an  ordinance  forbade  the  sale  of  "malt 
hop  tea,  hop  tea  tonic,  ginger  ale,  American  hop  ale,"  a 
charge  of  a  sale  of  a  liquor  unknown  to  the  af&ant,  but  which 
is  similar  to  such  liquors,  was  held  sufficient.'"  Where  a 
statute  required  an  indictment  to  be  direct  and  certain  re- 
garding the  party  and  offense  charged,  and  the  particular 
circumstances  of  the  offense,  and  a  statute  forbade  the  sale 
of  spirituous,  vinous  and  malt  liquors  in  local  option  territory, 

26  State  V.  Spaulding,  61  Vt.  v.  State,  18  Conn.  432;  Osgood  v. 
505;  17  Atl.  844;  see  State  v.  State,  39  N.  Y.  449;  Morgan  v. 
Reiley,  66  N.  J.  L.  399;  52  Atl.  Commonwealth,  7  Gratt.  592; 
1005.  Daniel  v.   State,  149  Ala.  44;   43 

27  Commonwealth  v.  Shea,  115  So.  22.  [See  also  Smith  v. 
Mass.   102.  State,  19  Conn.  493;  Grantham  v. 

In  Alabama  it  was  held  that  a  State,  89  Ga.  121;   14  S.  E.  892; 

charge  that  the  accused  "did  sell,  Com.    v.    Grey,    2   Gray,    501;    61 

give,  or  otherwise  dispose  of  spir-  Am.  Eep.  476.     Contra,  see  Pow- 

ituous,    vinous,    or    malt    liquors  ell  v.  State,  69  Ala.  10;   Cost  v. 

without  a  license  and  contrary  to  State,    96   Ala.   60;    11    So.    435; 

law"  was  sufficient  to  show  a  vio-  Morgan    v.    Com.,    7    Grat.    592; 

lation    of    the    prohibitory    law.  Thomas  v.  Com.,  90  Va.  92;  17  S. 

McClure   v.   State,   148   Ala.   625;  E.   788;    Cunningham  v.   State,  5 

42  So.  813.  W.  Va.  508.] 

28Raubold  v.  Commonwealth,  29  Farris  v.  Commonwealth,  111 
111  Ky.  433;  63  S.  W.  781;  23  Ky.  236;  63  S.  W.  615;  23  Ky. 
Ky.  Law  Rep.  735;  Locke  v.  Com-  Law  Rep.  580;  Coekerell  v.  Com- 
monwealth (Ky.),  63  S.  W.  795;  monwealth,  115  Ky.  296;  24  Ky. 
23  Ky.  740;  Commonwealth  v.  L.  Rep.  449;  73  S.  W.  760. 
Jarvis,  120  Ky.  334 ;  86  S.  W.  so  Lincoln  Center  v. .  Linker,  7 
556;  27  Ky.  Law  Rep.  712;  Earth  Kan.  App.  282;  53  Pac.  787. 
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an  indictment  charging  an  unlawful  and  willful  sale  by  retail 
of  a  beverage,  liquid  mixture,  or  decoction  which  caused  or 
produced  intoxication,  was  held  sufficient  although  it  failed  to 
name  the  specific  beverage  sold.**  Where  the  charge  was  a 
sale  of  "spirituous  liquors,  to-wit,  one  pint  of  whisky,"  it 
was  held  that  proof  of  any  kind  of  spirituous  liquor  could  be 
made,  the  fact  th^it  the  kind  of  liquor  was  laid  under  a 
videlicet  not  restricting  the  proof  to  the  particular  liquor 
specifie'd.^^  But  if  the  charge  be  that  the  liquor  was  a 
"spirituous"  liquor,  the  charge  cannot  be  supported 'by  proof 
that  it  was  an  intoxicating  .liquor,  for  the  term  "intoxi- 
cating liquor"  not  only  covers  "spirituous  liquor"  but  also 
"vinous  liquor,"  or,  perhaps  (at  least  in  some  jurisdictions), 
"malt  liquor."**  Statutes  frequently  modify  the  rules  with 
reference  to  allegations  concerning  the  kind  of  liquors,  by 
providing  that  the  words  "intoxicating  liquors"  shall  apply 
to  "alcoholic,  vinous,  spirituous  and  malt  liquors,"  in  which 
cases  under  an  allegation  of  "intoxicating  liquor"  may  be 
shown  any  kind  of  liquor  coming  within  the  statutory  defini- 
tion. Where  a  statute  of  this  kind  provided  that  the  word 
"intoxicating"  should  include  all  liquors  containing  more 
than  a  certain  percentage  of  alcohol,  a  charge  of  unlawfully 
keeping  "strong  and  malt  and  intoxicating  liquors"  was  held 
sufficient  to  inform  the  accused  of  keeping  unlawfully  liquors, 
in  fact  intoxicating,  or  at  least  such  as  were  deemed  by  law 

81  Commonwealth  v.  Jarvis,  120  the    allegation   in   the   indictment 

Ky.   334;   86  S.   W.  656;    27   Ky.  might      be— whether      rum,      gin, 

Law  Eep.  712.  brandy,  or  whisky,  or   any  other 

32  Brugier   v.   United    States,    1  thing  which  is  spirituous  liquor — 

bak.  5;  46  N.  W.  502.     "In  cases  should  be   regarded  as   competent 

where    there    are    two    words    or  to  sustain  such  charge  in  the  in- 

phrases,"   said   the    court,   "as    in  dictment."       See     also     State     v. 

this   case — 'spirituous   liquor'   and  Brown,    51    Conn.,    and    Cockerell 

'whisky' — ^the      broader      includes  v.  Commonwealth,  115  Ky.  296;  73 

the  latter.     The  statute  does  not  N.  W.  760;  24  Ky.  L.  Eep.  2149; 

use  the  word  'whisky,'  but  whisky  State  v.  Watts,  101  Mo.  App.  658; 

is  spirituous  liquor.     Proof,  then,  74  S.  W.  377. 

of  the  giving  or   selling  of  'spi*  as  Brantly  v.  State,  91  Ala.  4-7; 

ituous    liquor,'    the    word    being  8  So.  816. 
controlled  by  a  videlicet,  whatever 
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to  be  "intoxicating."''*  Where  the  word  "liquor"  was 
omitted  after  the  word  "intoxicating"  in  that  part  of  the 
indictment  alleging  that  the  accused  had  no  license  to  sell 
at  retail  intoxicating  liquors,  but  the  clause  was  followed  by 
the  charge  of  a  sale  of  ' '  intoxicating  liquor, ' '  it  was  held  that 
the  indictment  was  sufficient.^^ 


Sec.  871.    Setting  out  name  of  liquors — Averments  as  to 
properties. 

If  a  statute  forbid  a  sale  of  a  particular  kind  of  liquor  it 
is  not  necessary  to  set  out  its  properties.  Thus,  under  a 
statute  forbidding  the  sale  of  "lager  beer,"  it  is  not  neces- 
sary to  allege  that  it  is  an  "intoxicating  liquor."  ^^  And  it  is 
sufficient  to  allege  that  the  accused  sold  "spirituous  liquor, 
to-wit,  one-half  gallon  of  beer. "  ^'     If  a  statute  forbid  the 


34  State  V.  MeKenna,  16  E.  I. 
398;  17  Atl.  51;  see  also  People 
T.  McDonnell,  108  N.  Y.  Supp. 
749. 

35  Walter  v.  State,  105  Ind. 
589;  5  N.  E.  735. 

Under  the  Texas  statute  forbid- 
ding the  sale  of  medicated  bitters 
without  a  license,  it  must  be 
averred  they  were  capable  of  pro- 
ducing intoxication.  Cousins  v. 
State  (Tex.  Cr.  App.),  79  S.  W. 
549. 

Charge  of  unlawfully  engaging 
in  the  business  of  a  dealer  in 
liquors,  not  necessary  to  aver  the 
particular  kind  sold  or  that  they 
were  intoxicating.  Brass  v.  State, 
45  Fla.  1;  34  So.  307;  Csesar  v. 
State,  50  Fla.  1;   39  So.  470. 

Where  a  statute  makes  the  sale 
of  such  liquors  that  if  they  are 
drunk  to  excess,  the  fact  that  they 
would  intoxicate  if  drunk  to  ex- 
cess, must  be  averred.  Maddox 
V.  State,  lis  Ga.  32;  44  S.  B. 
806. 


Under  a  statute  charging  the 
carrying  on  the  business  of  a 
dealer  in  liquors,  it  need  not  be 
alleged  they  are  intoxicating  un- 
der Florida  Gen.  St.  1906,  §  3968. 
Ladson  v.  State  (Fla.),  47  So. 
517. 

In  an  indictment  for  adultera- 
tion of  spirituous  liquors,  it  need 
not  be  stated  the  kind  of  liquors 
sold.    State  v.  Melton,  38  Mo.  368'. 

33  State  v.  Thornton,  63  N.  H. 
114;  State  V.  Jenkins,  64  N.  H. 
375;  10  Atl.  699;  State  v.  Houts, 
36  Mo.  App.  265;  People  v.  Cox, 
106  N.  y.  App.  Div.  299 ;  94  N.  Y. 
Supp.  526;  affirming  45  N.  Y. 
Misc.  Rep.  311;  92  N.  Y..  Supp. 
125;  State  v.  York,  74  N.  H.  125; 
65  Atl.  685;  Commonwealth  v. 
Knoerr,  3  Ky.  L.  Eep.  (abstract) 
624. 

37  State  V.  Brown,  51  Conn.  1; 
Wilson  V.  State  (Tex.  Cr.  App.), 
55  S.  W.  68. 
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sale  of  intoxicating  liquor,  then  a  charge  of  a  sale  of  liquor 
by  name  must  be  followed  by  an  allegation  that  it  is  intoxi- 
cating unless  the  court  judicially  knows  the  liquor  named  is 
intoxicating.^'  A  charge  of  a  sale  of  "one  pint  of  liquor"  to 
an  habitual  drunkard  is  not  sufficient  unless  followed  by  an 
allegation  that  it  is  intoxicating,'*  and  such  is  the  ease  of  a 
charge  of  a  sale  of  *■  malt  liquor"  under  a  statute  only  making 
the  sale  of  "intoxicating  liquor"  illegal.*"  But  if  a  statute 
in  words  forbid  a  sale  of  ' '  malt  liquor, ' '  it  need  not  be  alleged 
it  was  intoxicating.*'^  A  charge  of  keeping  open  a  place  on 
election  day  where  intoxicating  liquors  are  sold  is  not  suffi- 
cient under  a  statute  making  it  illegal  to  keep  open  a  place 
where  spirituous,  vinous  or  malt  liquors  are  sold.*^  Under  a 
statute  forbidding  a  sale  of  intoxicating  liquors  without  a 
license,  a  charge  of  a  sale  of  "whisky"  is  sufficient,  for  the 
court  judicially  knows  whisky  is  intoxicating.**  And  the 
same  is  true  of  a  sale  of  "ale,"  **  but  not  of  a  sale  of  "beer"  *° 
unless  the  word  "beer"  is  included  in  a  statutory  definition 
of  intoxicating  liquor.**  "Where  a  statute  forbids  a  sale  of 
"fermented  or  distilled"  liquor,  a  charge  of  a  sale  of  intoxi- 
cating liquor,  '  Ho-wit,  one  quart  of  whisky, ' '  is  sufficient ;  " 
but  a  mere  charge  of  a  sale  of  "intoxicating  liquor"  would 
not  be  sufficient.**  Where  a  statute  forbids  a  sale  of  "spiritu- 
ous liquor,"  a  charge  of  a  sale  of  "rum,  brandy,  and  gin"  is 
a  sufficient  allegation  that  the  liquor  sold  was  "spirituous."  *® 

38  Butler  V.  State,  25  Fla.  347 ;  6      State,   48   Tex.   Cr.  App.   431 ;    90 
So.  67.  S.  W.  172;   State   v.  Keunard,  74 

39  Ward  V.  State,  48  Ind.  293.  N.  H.  76;  65  Atl.  376. 

40  Shaw  V.  State,  56  Ind.  188.  **  Garst  v.  -State,  68   Ind.   101. 
*i  State   V.    Jenkins,   64    N.    H.          *^  State  v.   Brown,   51   Conn.   1. 

375;   10  Atl.  699.  ^  Welsh  v.  ^State,   126  Ind.  71; 

42  Weisbrodt    v.    State,    5    Ohio  25  N.  E.  883 ;  9  L.  R.  A.  664. 

St.  192 ;   33  N.  E.  603.  "  State  v.   Williamson,   21   Mo. 

43Carmon  v.  State,  18  Ind.  450;  496;  State  v.  Dengolensky,  82  Mo. 

Teflft  V.   Commonwealth,  8   Leigh.  44. 

72;  Sehlicht  v.  State,  56  Ind.  173;  48  State  v.  Effinger,  44  Mo.  App. 

State  V.  Jones,  3  Ind.  App.   121;  81. 

29  N.  E.  274;  Butler  v.  State,  25  estate  v.  Munger,  15  Vt.  290. 
Fla.  347;  6  So.  67;  Rutherford  v. 
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A  charge  of  several  kinds  of  liquor  collectively  may  be  made, 
as  ' '  wine,  rum  and  whisky. ' '  °'' 

Sec.  872.  Charging  quantity  of  liquor  sold,  when  necessary. 
In  all  allegations  with  reference  to  the  quantity  sold  the 
statutes  making  the  sale  an  offense  must  be  carefully  con- 
sidered, for  it  wiU  be  seen  by  an  examination  of  them  a  sale 
of  one  quantity  may  be  illegal  while  of  another  quantity  it 
will  not  be.  As  a  general  rule,  especially  in  sales  without  a 
license,  the  quantity  sold  must  be  stated.'^  This  is  particu- 
larly true  where  different  penalties  are  prescribed  for  different 
amounts  sold,  as  where  there  is  one  penalty  for  a  sale  of  a 
quart  or  less  and  another  for  a  sale  of  over  a  quart.^^  In 
some  instances  it  must  be  alleged  that  the  sale  was  by  retail.^* 
If  it  be  alleged  that  the  quantity  sold  is  unknown  that  will 
excuse  the  setting  out  of  the  amount.""'  It  has  been  held  that 
an  indictment  for  keeping  a  dramshop  should  state  the 
quantity  sold."'  Upon  a  charge  of  a  sale  of  less  than  a 
certain  amount,  it  is  not  necessary  to  aver  that  the  sale  was 
made  at  one  time.^°    Where  the  proceeding  is  against  a  whole- 

soHancoek    v.    State,    114    Ga.  Smith    v.     State,    23     Ind.     132; 

439;  40  S.  E.  317.  Quinn  v..  State,   123   Ind.   59;    23 

As  to  averment  that  the  liquor,  N.  E.  977 ;  Neales  v.  State,  10  Mo. 

if  drank  to  excess,  would  intoxi-  498;    Blakely   v.   State,    57    Miss, 

eate,  see  Maddox  v.  State,  118  Ga.  680;   State  v.  Ryan,  30  Mo.  App. 

32;   44  S.  E.  806.  159. 

A  statute  providing  that  "in  any  52  iState  v.  Clayton,  32  Ark.  185 ; 

indictment  for   the   unlawful   sale  State  v.  Hazell,  100  N.  C.  471;   6 

of  spirituous  liquors   it  shall  not  S.  E.  404;  State  v.  Sutton,  100  N. 

be    necessary   to    specify   the    va-  C.  474;  6  S.  E.  687. 

riety,"  but  the  accused,  on  appli-  53  Boyle    v.    Commonwealth,    14 

cation  before  trial,  may  obtain  a  Gratt.  674. 

statement  of  the  particular  variety  54  Kilborn  v.  State,  9  Conn.  634. 

expected  to  be  proven,  is  constitu-  55  Keales  v.  State,  10  Mo.  498. 

tional.     Kief er   v.   State,   87   Md.  so  Mullen  v.  State,  96  Ind.  304 ; 

562;  40  Atl.  377.  Walter  v.  State,  105  Ind.  389;   5 

51  Manvelle  v.  State,  38  Ind.  63 ;  N.  E.  735. 

^lasdell  V.  Hewit,  3  Caines,  137;  In    Virginia    it    has    been    held 

Hubbard   v.    State,    11    Ind.    554;  that,  under  a  charge  of  selling  a 

Commonwealth  v.  Dean,  21   Pick.  precise  quantity  of  liquor,   to  be 

334 ;  State  v.  Zeitler,  63  Ind.  441 ;  drunk  where  sold,  proof  of  retail- 
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saler  for  selling  at  retail  it  is  generally  sufficient  to  allege  a 
sale  of  an  amount  less  than  can  be  sold  under  a  wholesale 
license,  and  then  aver  that  the  sale  was  without  a  license,  for 
a  wholesaler  selling  at  retail  makes  a  sale  without  a  license 
authorizing  such  sale.^^ 

Sec.  873.    Charging^ sale  of  "less  than"  a  specified  quantity. 

Where  a  statute  makes  it  an  offense  only  when  "less  than" 
a  specified  quantity — as  "less  than  a  quart,"  as  many  statutes 
have  done  in  the  past — ^is  sold,  the  amount  sold  must  be  alleged 
to  be  less  than  such  quantity,  though  it  is  not  necessary  to 
allege  the  precise  quantity,  although  this  is  frequently  done.*"* 
And  where  a  statute  forbids  a  sale  of  less  than  a  particular 
amount,  a  charge  of  a  sale  of  a  specific  quantity  within  the 
prohibition — as  where  a  sale  of  less  than  a  quart  is  forbidden 
and  the  charge  is  of  a  sale  of  a  pint — it  is  not  necessary  to 
allege  that  the  amount  was  less  than  the  statute  permits  to 
be  sold — as  a  pint  was  sold  and  no  more — upon  the  theory 
that  the  express  mention  of  the  quantity  sold  is  an  exclusion 
of  any  other  quantity.'^    But  there  are  cases — some  of  which 

ing    any    qualtity,    to    be    drunk  558;  77  N.  E.  1193;  affirming  109 

where  sold,  is  sufficient.    Brock  v.  N.   Y.   App.   Div.    143;    95   N.   Y. 

Commonwealth,  6  Leigh.  634.  Supp.    993;    Wong   Sing   v.    Inde- 

57  State  V.  Scampini,  77  Vt.  92;  pendenoe,  '47    Ore.    231;    83    Pac. 

■59  Atl.  201;  see  State  v.  Kiley,  36  387;    Cousins   v.   State    (Tex.  Cr. 

Ind.  App.  513;  76  K.  E.  184;  Ca-  App.),   79  S.   W.   549;    People  v. 

hill   V,   State,   36   Ind.   App.   507;  -McDonnell     (N.    Y.),    108    N.    Y. 

76  N.  E.  182;  Peters  v.  Eaton  Cir-  Supp.  749. 

cuit  Judge,  153  Mich.  467;  117  N.  69  Willard  v.  State,  4  Ind.  407. 

W.  '68;  15  Det.  L.  N.  462;  Tatum  This  was   the  rule   adopted  early 

V.  'Commonwealth   ( Ky. ) ,  a9  S.  W.  in  Indiana.   Afterwards  it  was  held 

32;  22  Ky.  L.  Eep.  927.  that  a  charge  of  a  sale  of  a  pint 

68  Zarresseller  v.  People,  17  111.  without  alleging  the  amount  sold 

101 ;  State  v.  Zeitler,  63  Ind.  441 ;  was  less  than  a  quart  was  not  suf- 

Grupe  V.  State,  67  Ind.  327 ;  State  ficient.      Stuckman    v.    State,    21 

V.   Mondy,   24  Ind.   268;    State   v.  Ind.  160;   Wood  v.  State,  21  Ind. 

Wilkson,  36  Mo.  App.  373;  Blakely  276;  Grupe  v.  State,  67  Ind.  327; 

V.   State,   57   Miss.   680;    State  v.  Urbahns    v.    State,    72    Ind.    602; 

Chambless,  45  Ark.  349;  Common-  Arbintrode  v.  State,  67  Ind.  267; 

wealth  V.  Risner   (Ky.),  47  S.  W.  33  Am.  Eep.  S6;  but  subsequently 

213;   People  v.  Myers,   185  N.  Y.  the  court  reverted  to  the  old  rule. 
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have  just  been  cited — which  hold  that  the  amount  sold,  though 
there  is  named  a  quantity  within  the  prohibition  of  the  statute, 
must  aver  that  it  was  less  than  the  amount  that  might  be  legally 
sold — as  less  than  a  quart.""  An  allegation  that  the  quantity 
sold  was  less  than  a  quart — ^where  a  quart  can  be  sold — is  suffi- 
cient without  alleging  the  precise  quantity  and  that  no  more 
than  that  was  sold.°^  But  where  the  charge  was  a  sale  of 
less  than  five  gallons,  "to- wit,  one  pint,"  and  the  statute 
merely  forbid  a  sale  of  less  than  one  gallon,  the  indictment 
was  held  bad,  the  videlicet  not  being  sufficient  to  save  it.°^ 
Where  a  statute  prohibits  a  sale  ' '  in  less  quantity  than  a  quart 
at  a  imje/',  without  a  license,  it  is  not  necessary,  on  a  charge 
of  a  sale  of  less  than  a  quart,  to  charge  that  the  sale  was  made 
' '  at  one  time. ' '  "^ 


Brown  v.  State,   103  Ind.   133;    2 
N.  E.  296. 

Other  cases  follow  the  early  In- 
diana case.  State  v.  Lavake,  26 
Minn.  526;  6  N.  W.  339;  37  Am. 
Kep.  415;  State  v.  Bach,  36  Minn. 
234;  30  N.  W.  764;  State  v.  Wy- 
man,  42  Minn.  182;  43  N.  W. 
1116;  Commonwealth  v.  Bartholo- 
mew (Ky.),  33  S.  W.  840;  Com- 
monwealth V.  Eaton,  9  Pick.  165; 
Commonwealth  v.  Pearson,  23 
Pick.  280,  note. 

60  Commonwealth  v.  Odlin,  23 
Pick.  275;  People  v.  Bradt,  46 
Hun  445;  10  N.  Y.  Supp.  157;  7 
N.  Y.  Cr.  Rep.  444 ;  State  v.  Shaw, 
13  N.  C.  198;  State  v.  Fanning, 
38  Mo.  409;  State  v.  Arbogast,  24 
Mo.  363. 

61  State  V.  Mondy,  24  Ind.  268 ; 
State  V.  Jocks,  54  Ind.  412;  Red- 
ding V.  Commonwealth,  3  B.  Hon. 
339;  Haskill  v.  Commonwealth, 
3  B.  Mon.  342;  State  v.  Wilkin- 
son. 36  Mo.  App.  373;  State  v. 
Baldwin,  56  Mo.  App.  423 ;  Reams 
V.   State,  23  Ind^  111;   McCarl  v. 


State,  23  Ind.  127;  Smith  v.  State, 
23  Ind.  132;  State  v.  Owen,  15 
Mo.  506;  State  v.  Lavake,  26 
Minn.  526;  6  N.  W.  339;  37  Am. 
Rep.  415;  State  v.  Bach,  36 
Minn.  234;  30  N.  W.  7fi4;  State 
V.  Wynan,  42  Minn.  182;  43  N. 
W.  1116;  People  v.  Myers,  185  N. 
Y.  558;  77  N.  E.  1193,  affirming 
109  N.  Y.  App.  Div.  143;  95  N. 
Y.  Supp.  995;  People  v.  Squires, 
95  N.  Y.  Supp.  995;  People  v. 
Walsh,  95  N.  Y.  Supp.  996;  State 
V.  Badworth  (Minn.),  llfi  N.  W. 
486. 

Contra,  State  v.  Sills,  56  Mo. 
App.  408 ;  State  v.  Stephens,  1  Mo. 
App.  Rep.  500. 

62  State  V.  Greenhagen,  36  Mo. 
App.  24;  State  v.  Baskett,  52  Mo. 
389;  State  v.  Hazell,  100  N.  C. 
471;  6  S.  E.  404;  State  v.  Sut- 
ton, 100  N.  C.  474;  6  S.  E.  687; 
State  V.  Ryan,  30  Mo.  App.  159. 

63  Mullen  V.  State,  98  Ind.  304 ; 
Walter  v.  State,  105  Ind.  589;  5 
N.  E.  735. 

A  charge  that  the  accused  sold 
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Sec.  874.    Charging  sale  of  a  "drink"  or  "one  glass," 

A  charge  of  a  sale  of  "a  drink"  of  liquor  has  been  held 
to  be  insufficient  under  a  statute  prohibiting  sales  of  less 
than  a  given  quantity."*  But  there  are  cases  under  a  statute 
making  it  an  offense  to  sell  less  than  a  particular  amount,  and 
where  the  quantity  sold  is  not  a  necessary  ingredient  of  the 
offense,  holding  a  chSrge  of  a  sale  of  a  "glass"  of  liquor  to  be 
sufficient,  as  where  it  was  illegal  to  sell  in  any  quantity."' 

Sec.  875.    When  quantity  sold  need  not  be  alleged. 

There  are  many  statutes  which  make  it  an  offense  to  sell 
intoxicating  liquor  in  any  quantity  whatsoever,  either  for  a 
particular  purpose,  to  a  particular  person  or  for  a  particular 
use.  In  all  such  instances  quantity  is  not  a  material  part  of 
the  offense  and  the  amount  sold  need  not  be  aUeged.""  Such 
is  often  the  case  of  a  sale  of  liquor  to  be  drunk  upon  the 
premises,^'  or  of  a  sale  on  Sunday,'*  or  of  a  sale  to  an  in- 
toxicated person,*"  or  to  a  minor.'"'  And  on  a  charge  of 
keeping  intoxicating  liquors  with  intent  to  sell  them,  it  is  not 

"one-half   pint  of   intoxicating  li-  State  v.  Kuhn,  24  La.  Ann.  474; 

quor,  the  same  being  a  less  quan-  White  v.  State,  11  Tex.  App.  476; 

tity  than  a  quart,"  is  sufficient  to  Allen     v.     State,     5     Wis.     329; 

charge  a  sale  of  less  than  a  quart.  Commonwealth  v.  Brown,  12  Met. 

Quinn  v.   State,   123   Ind.   59;    23  522;     Commonwealth     v.     Odlin, 

N.  E.  977.  23    Pick.   275;    Commonwealth   v. 
6*  Cool   V.    State,    16    Ind.   355;  Conant,    6    Gray    4S2;     Common- 
Haven  V.  State,  17  Ind.  455.  wealth  v.  Ryan,  9  Gray  137;  Com- 
es State  V.  Rust,  35  N.  H.  438;  monwealth  v.  Clark,  14  Gray  367. 

State    V.    Reed,    35    Me.    489;    58  «r  State  v.  Corll, '  73    Ind.    535 

Am.  Dec.  727;  New  Gloucester  v.  (overruling  State   v.    Zeitler,    63 

Bridgham,  28  Me.  60;  Wrockledge  Ind.      441)  ;      Commonwealth      v. 

V.    State,    1    Iowa    167;    State    v.  Brown,  12  Met.  522. 

Peak,  9  Kan.  App.  436;    58  Pac.  68  McCuen    v.    State,     19     Ark. 

1034.  636. 

88  Block  V.  State,   66  Ala.  493;  89  Berry  v.  State,  67   Ind.  222; 

Commonwealth   v.  Eaton,  9  Pick.  Brow  v.  State,  103  Ind.  133 ;  2  N. 

165;  Commonwealth  v.  Brown,  12  E.  296. 

Met.      522;      Commonwealth      v.  ToPayne  v.   State,  74  Ind.  203. 

Churchill,  2  Met.  118;  Plunkett  V.  (Overruling    Grupe    v.    State,   67 

State,  69  Ind.  68;  Commonwealth  Ind.  327,  and  Arbintrode  v.  State, 

V.  Greenwell,  8  Ky.  L.  Rep.  609;  67  Ind.  267.) 
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necessary  to  allege  the  quantity  kept/'    And  the  same  is  true 
of  an  illegal  manufacture  of  liquor  for  sale/^ 

Sec.  876.    Price  paid  for  liquors. 

In  charging  a  sale  of  liquor  the  price  for  which  it  was  sold 
must  be  alleged  or  the  indictment  will  be  defective.'"  But 
here  statutes  occasionally  dispense  with  an  allegation  concern- 
ing the  price  paid,  the  allegation  that  the  accused  "sold"  the 
liquor  being  sufficient.'*  And  even  where  it  has  been  held 
necessary  to  aver  the  price,  it  has  been  held  that  the  omission 
is  cured  by  the  verdict.''  But  where  an  information  is  based 
upon  an  affidavit,  a  failure  to  aver  the  price  in  the  affidavit 
cannot  be  cured  by  the  information.'*  It  has  been  held  that 
an  allegation  that  the  liquor  was  sold  by  the  accused  was  a 
sufficient  allegation  as  to  the  price  to  admit  proof  of  what  it 
actually  was,  on  the  theory  that  the  sale  was  for  its  market 
price."  So  where  it  was  charged  that  the  accused  bartered 
one  pint  of  liquor  for  a  pool  check,  it  was  held  not  necessary 
to  allege  the  value  of  the  check.'*  And  where  a  statute  pro- 
vided that  no  indictment  should  be  quashed  for  a  failure  to 
state  the  price  of  any  matter  or  thing  in  any  case  where  the 
value  or  price  was  not  of  the  essence  of  the  offense,  it  was 
held  that  an  indictment  was  not  bad  for  a  failure  to  set  out 

71  state  V.  Teahan,  50  Conn.  v.  Hines,  13  E.  I.  10 ;  State  v. 
92.  Rogers,  39  Mo.  431;   O'Connor  v. 

72  Commonwealth  v.  Clark,  14  State,  45  Ind.  347;  Farrell  v. 
Gray   367.  State,  45  Ind.  371;  Clare  v.  State, 

"Divine   v.  State,  4  Ind.  240;  5   Clarke    (Iowa),    509;    State   v. 

State   V.   Lockstand,    4    Ind.   572;  Ladd,   15  Mo.  430;   State  v.  Fan- 

Snyder  v.  State,   5  Ind.    194 ;   Se-  ning,  38  Mo.  359 ;  Howell  v.  State, 

gur   V.    State,   6    Ind.    451;    State  124  Ga.  698;  52  S.  E.  649;  Shuler 

V.   Downs,    7    Ind.    237;    Hubbard  v.   State,    125   Ga.   778;    54   S.   E. 

V.    State,    11    Ind.    554;    Cool    v.  689. 

State,  15  Ind.  355;  State  v.  Jocks,  75  Hare  v.  State,  4  Ind.  241. 

54  Ind.   412;    Neales  v.  State,   10  restate  v.  Downs,  7  Ind.  237. 

Mo.  498.  77  state  v.  Muntz,  3  Kan.  383 ; 

71  state  V.  Fanning,  38  Mo.  359;  Taylor  v.  State,   126  Ga.  557;   55 

State    V.    Donner,    21    Wis.    274;  S.  E.  474. 

State  V.  Pischel,  16  Neb.  608 ;  20  '«  Forkner  v.  State,  95  Ind.  406. 
N.  W.  848;  21  N.  W.  468;  State 
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the  price  of  a  sale  of  liquor  to  a  minor,  the  essence  of  the 
offense  being  the  placing  of  liquor  within  the  control  of  a 
minor.'*  "Where  it  is  necessary  to  allege  a  price,  a  charge 
that  the  accused  "did  sell,  barter  and  give  away"  liquor,  the 
first  three  words  may  be  deemed  surplusage  and  a  good  charge 
of  a  gift  remains.'"  It  is  not  necessary  to  aver  that  the  sale 
was  ' '  for  gain. "  '^    • 

Sec.  877.    Designating  purchaser,  necessary. 

Hopeless  confusion  exists  in  the  cases  on  the  question  of  the 
necessity  of  naming  the  purchaser  of  the  liquor.  There  is  a 
long  line  of  cases  that  it  is  necessary.'^  The  reason  for  this 
requirement  has  been  stated  thus:    "The  statute  makes  each 


7s>  state  V.  Allen,  12  Ind.  App. 
528;  40  N.  E.  705. 

soEagan  v.  State,  53  Ind.   162. 

siStapf  V.  State,  33  Ind.  App. 
255;   71  N.  E.   165. 

82  Commonwealth  v.  Dean,  21 
Pick.  334;  Dreschel  v.  State,  35 
Tex.  Cr.  Rep.  580;  34  S.  W.  934; 
Dorman  v.  State,  34  Ala.  216; 
State  V.  Walker,  3  Har.  (Del.) 
547 ;  Myers  v.  People,  67  111.  503 ; 
State  V.  Allen,  32  Iowa  491; 
Blodgett  V.  State,  3  Ind.  403; 
Wilson  V.  Commonwealth,  14 
Bush  159;  State  v.  Burgess,  4 
Ind.  606;  Commonwealth  v.  Benge, 
13  Ky.  L.  Rep.  591;  Neales  v. 
State,  10  Mo.  498;  Martin  v. 
State,  30  Neb.  507;  46  N.  W. 
618;  State  v.  Martin,  108  Mo. 
117;  18  S.  W.  1005,  affirming  44 
Mo.  App.  45;  State  v.  Harris,  47 
Mo.  App.  558;  State  v.  Cassity, 
49  Mo.  App.  300, -302;  Ellington 
V.  State  (Tex.  Cr.  App.),  86  S. 
W.  330;  State  v.  Quinn,  49  Mo. 
App.  602;  Roberson  v..  Lambert- 
•ville,  38  N.  J.  L.  69;  State  v.  Sta- 
mey,    71    N.    C.    202;     State    v. 


Schroeder,  3  Hill  (S.  C.)  61 
State  V.  Steedman,  8  Rich.  L.  312 
State  v.  Burehard,  4  S.  D.  548 
57  N.  W.  491;  State  v.  Doyle,  11 
R.  I.  574;  State  v.  Plainfield,  44 
N.  J.  L.  118;  Weston  v.  Terri- 
tory, 1  Okla.  Cr.  App.  407;  98 
Pac.  360;  Capritz  v.  State,  1  Md. 
569 ;  State  v.  Faucett,  4  Dev.  &  B. 
L.  107;  Dixon  v.  State,  21  Tex. 
App.  617;  1  S.  W.  448;  State  v. 
Stuckey,  2  Blackf.  289;  Mc- 
Laughlin V.  State,  45  Ind.  388; 
Stewart  v.  State,  25  Ohio  Cir. 
Ct.  Rep.  438;  Herron  v.  State, 
17  Ind.  App.  161;  46  N.  E.  540; 
State  V.  Ridgway,  73  Ohio  St.  31; 
76  N.  E.  95;  State  v.  Fromer,  14 
Ohio  Cir.  Ct.  Rep.  289;  6  Ohio 
Dec.  374;  Queen  v.  McGlashun,  9 
East  Dist.  Ct.  Rep.  9;  Mitchell  v. 
State  (Okla.),  101  Pac.  1100;  Epp- 
stein  V.  State,  11  Tex.  App.  480; 
Cousineau  v.  State,  10  Mo.  501; 
Wilson  V.  Commonwealth,  14  Bush 
159;  State  v.  Schweiter,  27  Kan. 
499;  State  v.  Farming,  38  Mo. 
410. 


1503  INDICTMENT.  §  877 

act  of  selling  a  crime.  It  is  proper  that  the  act  be  so  described 
as  to  identify  it  from  other  acts  of  a  similar  kind  as  near  as 
practicable.  And  this  can  be  best  done  by  giving  the  name 
of  the  vendee,  if  known,  or  if  unknown,  so  alleged."'* 
Another  court  assigned  these  reasons:  "How  is  he  to  know 
what  particular  sale  he  is  to  answer  for,  unless  the  indictment 
in  some  way  identifies  the  sale  complained  of  by  the  State  aS 
a  violation  of  law?  Must  he  come  prepared  to  prove  the 
legality  of  each  of  the  thousands  of  sales  he  has  made?  To 
require  this  would  be  unreasonable  and  oppressive.  It  is  not 
unreasonable  to  devolve  upon  the  State -the  not  difficult  duty 
of  informing  the  accused  which  one  of  the  sales  made  by  him 
is  complained  of  as  unlawful.'"*  Similar  language  was  used 
by  another  court:  "An  offense  charged  should  be  described 
with  certain  sufficiency  to  inform  the  defendant  of  the  par- 
ticular thing  with  which  he  is  charged.  Otherwise  he  cannot 
know  how  t-o  prepare  his  defense.  Such  certainty  is  also 
requisite  that  he  may  conveniently  avail  himself  of  an  acquittal 
or  conviction,  in  bar  of  a  subsequent  prosecution  for  the  same 
matter.'"'*  If  the  sale  is  to  the  agent  of  a  person,  then  it 
must  be  charged  that  the  sale  was  to  the  principal  if  the 
principal  was  disclosed.'"  But  in  New  Hampshire  it  is  laid 
down  that  the  sale  may  be  charged  to  have  been  made  to  the 
agent.''  It  has  been  held  that  the  Christian  name  of  the 
buyer  is  not  necessary,"  and  where  the  complaint  was  by 
"J  S"  for  a  sale  to  "said  J,"  this  was  held  sufficient.'"    The 

ssstate  V.  Pischel,  16  Neb.  608;  Commonwealth    (Ky.),   64    S.   W. 

21  N.  W.  468.  415;  23  Ky.  L.  Bep.  773. 

8*  Dixon  V.  State,  21  Tex.  App.  a^  State    v.    Wentworth,    35    N. 

517;   1  S.  W.  448.  H.    442;    Hall    v.    State,    87    Ga. 

85  State    V.    Schmail,    25    Minn.  233;  13  S.  E.  634. 

368.    See  Nelson  v.  United  States,  ss  State  v.  Brown,  31  Me.  520; 

30  Fed.  112.  State  v.   Budolph,   3   Hill  L.    (S. 

86  Commonwealth     v.     O'Leary,      C. )  257. 

143  Mass.  95 ;  8  N.  E.  887 ;  Com-  89  Commonwealth  v.  Melling,  14 

monwealth  v.  McGuire,    11   Gray,      Gray  388. 

460;    Commonwealth   v.  Very,    12  See  also  State  v.  Carver,  12  E. 

Gray,  124;  Kemp  v.  State,  120  1.  285,  and  Commonwealth  v.  Cer- 
Ga.  137;  47  S.  E.  548;  Cornett  v.      tain     Intoxicating     Liquors,     142 

Mass.  470;  8  N.  E  421. 
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use  of  the  name  of  the  purchaser  by  which  he  is  usually  known 
when  the  sale  was  hiade  is  sufficient.""  The  occupation  and 
residence  of  the  purchaser  need  not  be  given.*^  Upon  a  charge 
of  a  sale  to  "  J  S  and  divers  other  persons,"  the  words  "divers 
other  persons"  will  be  regarded  as  surplusage,  and  a  con- 
viction under  such  an  indictment  is  no  bar  to  a  prosecution 
for  selling  to  "X  %  and  divers  other  persons,"  on  the  same 
day  even."^  But  a  charge  of  a  sale  to  "divers  persons"  is 
not  sufficient  for  as  many  offenses  were  committed  as  there 
were  persons,  so  that  it  is  necessary  to  insert  the  name  of  one 
particular  purchaser.'^  Where  the  offense  charged  is  for  selling 
liquor  without  a  physician's  prescription,  and  the  statute  re- 
quired the  name  of  the  person  to  whom  the  prescription  was 
given  to  be  set  out  in  the  prescription,  it  was  held  that  the 
name  of  the  vendee  must  be  given.'*  Another  phase  of  this 
question  is  where  the  defendant  is  charged  with  selling  as 
agent  of  another- — as  a  traveling  agent,  for  instance.  In  such 
an  instance  the  name  of  his  principal  must  be  given."' 

Sec.  878.    Designating  purchaser,  not  necessary. 

On  the  other  hand,  there  is  abundance  of  authority  that 
it  is  not  necessary  to  set  forth  the  name  of  the  purchaser 
or  vendee  nor  to  give  any  excuse  for  not  setting  it  forth."*    The 

00  Commonwealth     v.      Trainor,  App.  45 ;  State  v.  Harris,  47  Mo. 

123  Mass.  414.  App.  558;  State  v.  Major,  81  Mo. 

91  State  V.  Hines,  13  R.  I.  10.  App.  289. 

»2  State  V.   Cassety,    1   Rich.  L.  as  State  v.  Higgins,  53  Vt.  193. 

(S.  C.)    90;    People  v.  Hasen,  35  96  State  v.  Bailey,  43  Ark.  150; 

N.  Y.   Misc.  Rep.   590;    72  N.  Y.  Commonwealth    v.    Schoenhutt,    3 

Supp.  205;  People  v.  Huffman,  24  Phila.    20;    15    Leg.    Int.    4;    Mc- 

N.   Y.   App.   Div.   233;    48   N.   Y.  Cuen  v.  State,  19  Ark.  630;   Peo- 

Supp.  482.  pie   V.   Sweetser,   1    Dak.   308;    46  • 

Such   an   indictment  is   said  to  N.  W.   452;    State  v.   Parnell,   16 

be  bad.     State  v.  Delancey,  76  >r.  Ark.  506;   63  Am.  Dec.  72;   State 

J.  L.  462 ;  69  Atl.  958.  v.  Moceli,  49  Kan.    142 ;    30   Pac. 

93  Yost  V.  Commonwealth,  6  Ky.  189;  Lea  v.  State,  64  Miss.  201; 
L.  Rep.  110;  State  v.  Stucky,  2  1  So.  51;  Wheeler  v.  State,  4  Ga. 
Blackf.  289.  App.   325;    61   S.  E.  409;    Osgood 

94  State  V.  Martin,  108  Mo.  117;  v.  People,  39  N.  Y.  449;  People 
18  S.  W.   1005,  affirming  44  Mo.  v.   Polhemus,   8  N.  Y.  App.  Div. 
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reasons  for  this  have  judicially  been  stated  as  follows:  "As 
the  gravamen  of  the  misdemeanor  is  the  selling  of  liquor  with- 
out a  license,  the  person  of  the  party  purchasing  is  not  an 


1C3;    40   X.   Y.   Supp.   491;    Lin- 
coln Center  v.  Linker,  5  Kan.  App. 
242;     47    Pac.    174;     Johnson    v. 
State,    40    Ark.    453;    Jordan    v. 
State,  22  Fla.  528;  State  v.  Curt- 
right  (Mo.),' 114  S.  W.  1146;  Car- 
ter   V.   State,    68    Ga.    826;    Car- 
mody  V.  People,  17  111.  158 ;  Junc- 
tion City   V.   Webb,   44   Kan.   71; 
23  Pac.   1073;  State  v.  Kuhn,  24 
La.  Ann.  474;  State  v.  Brown,  41 
La.  Ann.  771;  6  So.  638;  State  v. 
Spain,    29    Mo.    415     (overruling 
Neale  v.  State,  10  Mo.  430)  ;  State 
V.  Fanning,  38  Mo.  359;   State  v. 
Ladd,  15  Mo.  430;  State  v.  Jaques, 
68   Mo.  260;   State  v.  Rogers,  39 
Mo.    431;    People    v.    Adams,    17 
Wend.     475;     Commonwealth     v. 
Dove,    2    Va.    Cas.    26;    State    v. 
Pendergast,  20  W.  Va.  672;  State 
V.   Chisw»ll,   36   W.   Va.   659;    15 
S.    E.    412;    State    v.    Bielby,    21 
Wis.    204;    State   v.   Gummer,   22 
Wis.    441;     State    v.    Becker,    20 
Iowa  438;  State  v.  Burks,  33  Kan. 
708;    7    Pac.   591;    United   8tates 
V.   Gordon,    1   Cranch,   C.   C.   68; 
Fed.  Cas.  Xo.  15233;  Hill  v.  Dal- 
ton,   72   Ga.    314;    State  v.   Cald- 
well   (Miss.),    17   So.    372;    State 
V.  Ford,  47   Mo.  App.   601 ,   State 
V.  Houts,  36  Mo.  App,  ?Ao;  Horn- 
berger   v.   State,    47   ?\eb.   40;    66 
N.  W.   23;  State  v.  Dellaire,  4  N. 
D.  312;   60  N.  W.     98S;  State  v 
Doyle,   15  E.   L  527;   9  Atl.  900; 
State   V.   Weeks,    7   Humph.   522; 
State  v.  Hickerson,  3  Heisk.  375; 
State  v.  Staley,  3  Lea  565;  Mans- 
field V.  State,  17  Tes.  App.  '468 ; 


State  V.  Hunger,  15  Vt.  290; 
Commonwealth  v.  Smith,  1  GraU. 
553;  State  v.  Ferrell,  30  W.  Va 
363;  5  S.  E.  155;  Commonwealth 
V.  Schoenhult,  3  Ohio  20;  Com- 
monwealth V.  Baird,  4  S.  &  R. 
141;  State  V.  Bailey,  4-3  Ark.  150; 
Cochran  v.  State,  26  lex.  678; 
State  V.  Heldt,  41  Tex.  220;  jliley 
V.  State,  43  Miss.  397;  Dansey 
V.  State,  23  Fla.  316;  2  So.  032: 
Halstead  v.  Commonwealth,  3 
Leigh.  724;  Rice  v.  People,  38  111. 
435;  Coleman  v.  State,  150  Ala. 
64;  43  So.  715  (by  statute)  ;  State 
V.  Burkholter,  118  La.  657;  49  So. 
£68;  State  v.  Potter,  125  Mo. 
App.  465;  102  S.  W.  668;  Langan 
V.  People,  32  Colo.  414,  76  Pac. 
1048;  Lincoln  Center  v.  Linker, 
7  Kan.  App.  282;  47  Pac.  174; 
Eunde  v.  Commonwealth  (Va.),  61 
S.  E.  792;  State  v.  Heibel,  116 
Mo.  App.  43;  90  S.  W.  758;  State 
V.  Back,  99  Mo.  .4pp  34;  72  S. 
W.  466;  Hancock  v.  State,  114 
Ga.  439;  40  S.  R.  317;  People 
V.  McBride,  234  111.  146;  84  N. 
E.  865;  Shulei:  v.  State,  125  Ga 
778;  54  S.  E.  689;  Newman  v 
State,  101  Ga.  534 ;  28  S.  E 
1005;  State  v.  Williatr.s  il  S.  D, 
64;  75  N.  W.  815;  Wells  v.  State, 
118  Ga.  556;  43  S  E.  443;  Par- 
menter  v.  United  .States,'  5  Ind 
Ter.  530;  98  S.  W.  340;  Rose  v. 
Commonwealth,  106  Va.  S50;  36 
S.  E.  151;  Fletcher  v.  ;"onitaon- 
wealth,  106  Va;  840;'  56  S.  E. 
149.  .     '     ;     ■.„   . 
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,  essential  ingredient  of  the  charge."^  The  statute  makes  no 
discrimination  of  grade  or  degree  of  the  offense,  based  on  the 
age,  sex,  or  personality  in  any  way  of  the  persons  to  whom 
the  liquors  are  sold.  Hence,  the  name  of  the  buyer  is  a  matter 
of  no  essential  importance  in  this  part  of  the  indict- 
ment.*' It  contains  a  special  averment  of  the  date  of  the 
offieiise  charged,  and»  that  is  suflScient  to  guard  the  accused 
against  a  second  prosecution  for  the  same  offense. "  *'  It  has 
also  been  judicially  declared  that,  ' '  The  offense  complained  of 
works  no  injury  upon  the  individual  rights  of  the  person  to 
whom  the  sale  was  made,  and  none  are  supposed  to  be  violated, 
and  hence  the  designation  of  such  person  by  name  is  in  no  way 
material  to  constitute  the  offense."^  It  seems  to  us  that  the 
reasoning  of  those  two  last  eases  is  not  sound.  The  indictment 
hinged  upon  the  fact  of  a  sale,  and  all  the  elements  of  a  sale 
should  be  charged'  and  not  conclusions  that  one  was  made. 
As  well  might  it  be  held  that  the  accused  committed  murder, 
or  "with  a  gun  then  and  there  loaded  with  powder  and  leaden 
ball"  he  committed  murder.  No  one  for  an  instance  would 
think  such  a  charge  sufficient.  In  a  number  of  States  statutes 
dispense  with  the  necessity  of  alleging  the  name  of  the  pur- 
chaser, and  these  statutes  have  been  held  valid.^  Where  the 
charge  is  of  a  sale  to  one  of  a  particular  class  of  persons — as 
to  a  minor  or  to  an  habitual  drunkard — ^then  there  are  far 
stronger  reasons  why  the  name  of  the  vendee  should  be  given, 
and  it  is  required  even  in  States  where  a  charge  of  a  sale 
generally  need  not  set  forth  the  name  of  the  purchaser.*    It  is 

97  But  is  not  this  .itatp-ment  8.  E.  408 ;  People  v.  McBridc,  234 
mere  assumption?  111.  146;   84  N.  E.  865;  People  v. 

98  But  is  this  true  ?  It  seems  to  Shaver,  37  N.  Y.  App.  Div.  21; 
us  a  mere  assumption  to  say  so.  55  N.  Y.  Supp.  701.     • 

9»  State  V.  Brown,  41  La.  Ann.  In    the    United    States   Federal 

771;    6    So.   638.     Of   eeurso,  the  Court  it  has  been  held  that  the 

last  sentence  is  a  mere  assertion.  omission  to   name   the   purchaser 

1  State  V.  Bielby,  21   Wis.  204.  is  not  sufficient  cause  for  a,  rever- 

2  State  V.  Whisner,  35  Kan.  271 ;  sal,  though  possibly  it  would  be 
10  Pac.  852;  State  v.  Schweifer,  in  the  trial  court  sufficient  cause 
27  Kan.  499 ;  Contra,  State  v.  Jeff-  for  quashing  or  setting  aside  the 
coat,  54  S.  C.  196;  S2  S    K.  298;  indictment. 

State  V.  Couch,  54  S.  C.  256;  22  a  Myers  v.  Peoide,  67  111.  503. 
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quite  evident  though,  that  there  are  quite  a  number  of  offenses 
consisting  of  a  series  of  sales  necessary  to  constitute  the  offense 
where  it  would  not  only  be  impossible  to  set  forth  the  names 
of  the  purchasers,  or  where  sales  are  not  always  essential  to  the 
commission  of  the  offense.  Such  is  the  crime  of  "pursuing 
the  business"  of  liquor  selling  without  a  license.  One  sale 
does  not  necessarily  constitute  the  offense,  although  it  may  be 
sufficient  under  the  circumstances  under  which  it  is  made 
from  which  the  conclusion  can  b6  drawn  that  the  defendant 
was  "pursuing  the  business"  of  liquor  selling.*  So  upon  a 
charge  of  keeping  liquors  for  sale  without  a  license,  the  names 
of  purchasers  need  not  be  set  out,  for  the  offense  is  the  "keep- 
ing for  sale"  and  not  the  "sale"  of  liquors."  And  so  of 
"trading"  in  liquors.'  So  where  it  was  an  offense  to  sell 
liquor  to  a  slave,  it  was  not  necessary  to  set  out  the  name  of 
the  owner  of  the  slave.'  In  an  indictment  for  suffering 
liquor  to  be  drunk  upon  the  premises  the  name  of  the  person 
so  permitted  to  drink  it  need  not  be  set  out.*  And  so  of  a 
sale  of  adulterated  liquor."  But  upon  a  charge  of  a  sale  to  a 
minor,  the  name  of  the  minor  must  be  given,  or  it  be  alleged 
that  his  name  is  unknown.^"  A  statute  dispensing  with  an 
allegation  as  to  who  was  the  purchaser  is  constitutional." 

*  Mansfield    v.    State,    17    Tex.  601;   Donovan  v.  State,   170  Ind. 

App.  468;    State  v.  Muse,  4  Dev.  123;   83  N.  E.   744. 

&  B.    (N.  C.)    319;   State  v.  Del-  Contra,  State  v.  Teasdale,    145 

laire,  4  N.  D.  312;  60  N.  W.  688;  N.  C.  422;  58  S.  E.  998. 

State  V.   Doyle,   15   K.   I.   527;    9  «  State  v.  Weeks,  7  Humph.  522 ; 

Atl.  900;  Hipea  v.  State,  18  Ind.  Mansfield  v.   State,   17  Tex.   App. 

App.  426;  48  N.E.  12.  4«8. 

Air  early   decision   in   Missouri  '  Commonwealth    v.    Smith,     1 

holds  that  on  a  charge  of  k«.ep-  Gratt.  553. 

ing   a    dramshop    it    is   necessary  8  State    v.    McAnally,    105    Mo. 

to  allege  to  whom  the  liqaor  was  App.  333;  79  S.  W.  990. 

sold.    Neales  v.  State,  10  Mo.  498,  »*Leothall  v.  Smith,  15  N.  S.  W. 

but  that  case  has  been  overruled  in  L.  R.  277. 

State  V.  Spain,  29  Mo.  415.  i»Trometer  v.  District  of  Colum- 

sHomberger,  47  Neb.  40;  66  N.  bia,  24  App.  D.  C.  242. 

W.  23;  State  v.  Ford,  49  Mo.  App.  "People   v.   McBride,   234   111. 

146;  84  K.  £.  865. 
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Sec.  879.    How  purchaser  described — Name  unknown. 

In  those  States  where  the  name  of  the  purchaser  must  be 
alleged,  then  it  will  be  suflScient  to  use  the  name  by  which  he 
is  commonly  known,  or,  if  he  is  commonly  known  by  two 
names,  then  by  either  of  them,  or  if  he  be  known  by  one  name 
but  his  true  name  is  not  that  one,  then  his  true  name  may  be 
used.^^  But  if  the  iame  of  the  purchaser  be  unknown,  then 
it  may  be  alleged  that  his  name  is  unknown  to  the  grand 
jurors.^*  The  allegation  that  the  name  of  the  purchaser  is 
unknown  "by"  the  grand  jurors  is  equivalent  to  alleging  that 
it  is  unknown  "to"  them."  And  an  allegation  that  the  liquor 
was  sold  "to  certain  persons  whose  names  are  unknown," 
supports  a  verdict  of  a  sale  to  one  unknown  person,  no 
objection  to  the  allegation  having  been  made  until  after 
verdict  f  ound.^^  Some  of  the  cases  hold,  in  addition  to  alleging 
that  the  name  of  the  purchaser  was  unknown  to  the  grand 


12  Henry  v.  State,  113  Ind.  304; 
13  N.  E.  &93. 

13  State  V.  Stucky,  2  Blackf. 
289;  State  v.  Carter,  7  Humph. 
158;  Commonwealth  v.  Hitchins, 
5  Gray  482;  McLaughlin  v.  State, 
45  Ind.  338;  Ashley  v.  State,  92 
Ind.  569;  Capritz  v.  State,  I  JId. 
569;  Commonwealth  v.  GriBia,  105 
Mass.  175;  State  v.  ScUmail,  25 
Minn.  368;  State  v.  Pischel,  16 
Neb.  608;  21  N.  W.  468;  Martin 
V.  State,  30  Neb.  421;  46  N.  W. 
618;  Roberson  v.  Lambertville,  38 
N.  J.  L.  69;  Flanagan  v.  Plain- 
field,  44  N.  J.  L...118;  State  v. 
Fawcett,  20  N.  C.  239;  Common- 
wealth .V.  Pfaff,  17  Pa.  Co.  .Ct. 
Eep.  302;  5  Pa.  Dist.  Rep.  j');  29 
Pitts.  L.  J.  (N.  S.)  254;  Com- 
monwealth V.  Powers,  17  Pa.  Co. 
Ct.  Eep.  304 ;  State  v.  Doyle,  HE. 
1.  574;  State  v.  Baughmer,  5  S- 
D.  461 ;  59  N.'  W.  736;  State  v. 
Carter,   7   Humph.    158;    State   v. 


Harris,  2  Sneed  224;  ])ixon  V. 
State,  21  Tex.  App.  517;  1  S.  W. 
448;  Martin  v.  State,  31  Tex.  Cr. 
Eep.  27;  19  S.  W.  434;  State  v. 
Higgins,  53  Vt.  191;  State  v. 
Bodeckar,  11  Wash.  417;  39  Pae. 
645;  State  v.  Dowdy,  145  N.  C. 
432;  58  6.  E.  1002;  State  v.  Toler, 
145  N.  C.  440;  58  S.  E.  1005; 
Shelling  v.  Commonwealth,,  11  Ky. 
L.  Eep.   (abstract)    675. 

Where  an  indictment  charged  a 
sale  to  persons  unknown,  it  was 
held  proper  to  show  a,  sale  to  one 
person  alone.  People  v.  Seeley, 
105  N.  Y.  App.  Div.  149;  93  N. 
Y.  Supp.  982. 

1*  Commonwealth  v.  Griffin,  105 
l^ass.  175. 

15  Commonwealth  v.  fOarly,  161 
Mass.  186;  3«  N.  E.  794;  People 
V.  Bradley,  58  Hun  601;  11  N. 
Y.  Supp.  594;  Stewart  v.  State, 
25  Ohio  Cir.  Ct.  Bep.  438. 


1509 


INDICTMENT. 


§880 


jurors,  the  indictment  must  give  a  description  of  him  ^°  by 
which  he  may  be  identified,  or  tending  to  identify  him ;  "  but 
the  great  majority  of  the  cases  hold  that  the  mere  allegation 
that  he  is  unknown  is  sufficient.  If  the  name  of  the  purchaser 
was  actually  known  to  the  grand  jurors,  or  the  person  making 
the  affidavit  on  which  the  prosecution  is  founded  actually 
knew  the  name  of  tte  purchaser,  it  has  been  held  that  the 
prosecution  must  fail ;  ^°  but,  on  the  other  hand,  the  contrary 
has  been  held.^* 

Sec.  880.    Negativing  defense  and  exceptions. 

Where  an  offense  is  created  by  statute  and  exception  is 
made,  either  by  another  statute  or  by  another  and  substantive 
clause  of  the  same  statute,  it  is  not  necessary  for  the  prosecu- 
tion, either  in  the  indictment  or  by  evidence,  to  show  that  the 
defendant  does  not  come  within  the  exception ;  but  that  is  for 
the  defendant  to  prove  the  exception  and  which  he  may  do 
under  the  plea  of  not  guilty.^"    But  this  rule  must  be  carefully 


18  state  V.  Schmail,  25  Minn. 
368. 

17  Dixon  V.  State,  21  Tex.  App. 
517;  1  S.  W.  44«;  Martin  v. 
State,  31  Tex.  Cr.  Eep.  27;  19 
S.  W.  434. 

isBlodget  V.  State,  3  Ind.  403; 
Stone  V.  State,  30  Ind.  115. 

i»  People  V.  Bradley,  58  Hun 
601;   11  N.  Y.  Supp.  5«4. 

See  Dutton  v.  State,  2  Ind.  App. 
488;   28  N.  E.  995. 

20  Archbold's  Grim.  Prac.  & 
Plead.  (8th  ed.),  p.  361;  State  v. 
Maddox,  74  Ind.  105;  State  v. 
Wadsworth,  30  Conn.  55;  Rus- 
sell V.  State,  50  Ind.  174;  Com- 
monwealth V.  Hill,  5  Gratt.  682; 
Alexander  v.  State,  48  Ind.  394; 
State  V.  Mullins,  «7  Ark.  422; 
55  S.  W.  211;  Crawford  v.  State, 
155  Ind.  592;  57  N.  E.  931;  Metz- 
ger  V.  People,  14  111.  IOIj  United 


States  V.  Cook,  17  Wall.  168; 
State  V.  Buskirk,  18  Ind.  App. 
629;  48  N.  E.  872;  Foster  v.  Ha- 
zen,  12  Barb.  547;  Faribault  v. 
Hulett,  10  Minn.  30;  Regina  v. 
White,  21  Up.  Can.  Pr.  354;  To- 
ledo, etc.  R.  Co.  V.  Pence,  68  111. 
624;  McKeown  v.  Lambe,  20  Rev. 
Leg.  232;  Vavasour  v.  Ormrod,  6 
B.  &  C.  530;  People  v.  Hazen,  35 
N.  Y.  Misc.  Rep.  590;  72  N.  Y. 
Supp.  205 ;  Steel  v.  Smith,  1  Barn. 
&  Aid.  94;  Smith  v.  Adrain,  1 
Mich.  (Man.)  495;  Commonwealth 
v.  Murphy,  2  Gray,  510;  Griffin 
V.  Commonwealth,  7  Ky.  L.  Rep. 
(abstract),  300;  State  v.  Hall,  2 
Bailey    (S.   C.)     151. 

"The  rule  is  that  when  the  ex- 
ception is  in  the  enacting  clause 
it  must  be  negatived  in  the  plead- 
ing, but  when  it  is  in  a  subsequent 
section,  or  in  a  separate  proviso 
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observed  so  as  not  to  extend  its  provisions  to  those  instances 
to  which  it  does  not,  though  perhaps  seemingly,  apply.  Thus, 
if  the  negative  clause,  or  proviso  or  exception,  describes  the 
offense,  and  does  not  merely  afford  an  excuse,  then  it  must 
be  met  by  an  allegation,  regardless  of  the  position  it  holds  in 
the  statute."^  So  where  a  statute  provided  that  "no  person 
shall  sell  intoxicating^iquor  except,"  setting  out  when  it  might 
be  sold,  it  was  held  that  the  indictment  must  set  out  and 
negative  every  exception.^''  The  same  rule  was  followed  on  a 
statute  making  it  an  offense  to  sell  liquor  without  a  physician's 
prescription  or  a  regular  practitioner's.  Here  it  was  held  that 
the  indictment  must  not  only  negative  the  fact  that  the  accused 
made  the  sale  without  a  physician's  prescription,  but  also 
without  the  prescription  of  a  regular  practitioner.^^  But 
where  a  proviso  provided  that  the  statute  should  not  apply  to 
an  incorporated  city  or  town,  it  was  held  not  necessary  to  aver 
that  the  offense  was  not  committed  in  a  city  or  town,  for  if  it 
was  committed  in  either  of  them  that  was  a  defense  to  be 
brought  forward  by  the  accused.^*  And  where  in  its  first 
section  a  statute  forbade  the  sale  of  intoxicating  liquors,  yet 
in  the  proviso  of  another  section  allowed  the  sale  of  "wine 

in  the  same  section,  it  need   not  Burding,   12  ,  Cush..  506 ;   State  v. 

be."     Tomlinaon   v.   Bainake,    163  Curley,   33    Iowa   359;    People  v. 

Ind.    112;    70   N.   E.   155;    United  Shuler,  136  Mich.  161;   9S  N.  W. 

States  V.  Britton,  107  U.  S.  670;  9S6;    10   Det.   L.   N.    1004;    Com- 

2  Sup.  €t.  512;  State  v.  MoGlynn,  monwealth  v.  Hill,  5  Gratt.  682; 

34  N.  H.   422;   Eod  parte  Fedder-  Kinser  v.  State,  9  Ind.  543;  Com- 

witz,  130  Cal.  xviii;   62  Pac.  935.  monwealth    v.    Young,    15    Gratt. 

21  State    V.     Miller,     24     Conn.  664;  Bruttor  v.  State,  4  Ind.  601; 

623;    Thweatt  v.   State    (Tex.  Cr.  State  v.  Thompson,  2  Kan.  432. 

App.),  95  S.  W.  917;  State  v.  Ab-  22  State  v.   CDonnell,   10   E.  I. 

bey,  29  Vt.  60;  67  Am.  Dec.  754;  472;  Hirn  v.  State,  1  Ohio  St.  15; 

Kiefer  v.   State,   87   Md.   562;    40  Eegadenz  v.  State,  171  Ind.  387; 

Atl.  377;   State  v.  Keen,  34  Me.  86  N.  E.  449;  State  v.  Brown,  31 

600;    Tigner    v.    State,    119    Ga.  Me.  522;  Commonwealth  v.  Green- 

114;     45    S.    E.    1001;     State    v.  well,  8  Ky.  L.  Rep.  (abstract)  609. 

Lane,  33  Me.  536;  Fleeks  v.  State,  23  Thompson   v.   State,   37   Ark. 

47   Tex.   Cr.  App.   327;    83   S.  W.  408. 

381;  State  v.  Buford,  10  Mo.  703;  2*  state  v.  Tamler,  19  Ore.  528; 

State  V.  Russell,  69  Minn.  499 ;  72  25  Pac.  71. 
N.    W.    837;    Commonwealth    v. 
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manufactured  of  pure  juice  of  the  grape  cultivated  in  the 
State,  or  beer,  ale,  or  cider,"  it  was  held  not  necessary  in 
charging  an  offense  as  defined  in  the  first  section,  to  aver  the 
liquor  sold  was  not  of  the  excepted  class.""  So  where  a  statute 
required  saloons  to  be  closed  by  nine  o'clock  in  the  evening, 
but  power  was  given  in  a  proviso  to  a  town  to  extend  the  time 
until  ten  o'clock,  it  was  held  not  necessary  to  aver  that  the 
town  had  not  extended  the  time."*  If  a  statute  is  limited  to 
a  designated  class  of  persons,  then  there  are  no  exceptions  to 
be  negatived  nor  to  be  pleaded  by  the  accused  as  an  excuse."' 
And  where  it  was  unlawful  to  employ  female  waiters  in  a 
saloon,  but  by  a  proviso  the  statute  did  not  apply  to  the 
employment  of  the  keeper's  wife  and  daughters,  it  was  held 
not  necessary  to  aver  that  the  females  employed  in  contra- 
vention of  its  terms  were  not  the  wife  or  daughters  of  the 
defendant."'  Where  an  indictment  charged  a  violation  of  a 
wine  law  regulating  sales,  it  was  held  not  necessary  to  allege 
that  local  option  had  not  been  adopted  in  the  territory  where 
the  sale  took  place,  which  would  have  been  a  complete  defense 
to  the  offense  as  charged,  though  it  might  have  been  a  violation 
of  such  law."'  If  by  a  proviso  in  a  section  forbidding  a  sale 
or  gift  of  liquor,  a  sale  or  gift  is  permitted  in  certain  instances, 
it  need  not  be  negatived  that  the  particular  sale  was  not  one 
of  those  instances.*"  And  where  a  proviso  permits  hotel 
keepers  to  sell  liquors  to  bond  fide  registered  guests  on  Sundays, 
it  need  not  be  alleged  that  the  person  to  whom  liquor  was  sold 
on  Sunday  was  such  a  guest.^^  So  where  a  statute  prohibited 
the  keeping  of  intoxicating  liquor  as  authorized  by  it,  but 
declaring  that  it  shall  not  apply  to  certain  sales  of  cider  and 
native  wine,  it  was  held  not  necessary  to  aver  that  the  liquor 

25  Becker   v.   State,   8    Ohio  St.  28  Walter  v.   Commonwealth,  88 
391;  State  v.  Shaw,  35  N.  H.  21T.  Pa.  137;  32  Am.  Rep.  429. 

26  People  V.  Richmond,  59  Mich.  20  State  v.  Mullins,  67  Ark.  422; 
570;  26  N.  W.  770;  State  V.  Wade,  55    S.    W.   211. 

34  N.  H.  495.  so  Sims   v.   State,    135   Ala.   61; 

27  Bode  V.  State,   7  Gill    (Md.)       33  So.  162. 

326;  State  v.  Beneke,  9  Iowa  203.  3i  Lehman  v.  District  of  Colum- 

bia, 19  App.  D.  C.  217. 
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sold  was  not  eider  or  native  wine.^^  But  a  statute  requiring 
all  licensees  "to  close  their  places  of  business  (hotel  excepted) 
at  11  o'clock  at  night"  requires  the  pleader  to  negative  the 
exception.^'  Occasionally  statutes  provide  that  it  shall  not  be 
necessary  to  negative  exceptions  in  them,  and  these  are  eon- 
trolling.'* 

Sec.  881.    Negativing  authority  to  sell. 

"Where  only  town  agents  could  sell  intoxicating  liquors  in  a 
town,  an  allegation  that  the  accused  unlawfully  kept  a  shop 
used  for  the  sale  of  ilitoxieating  liquors  was  held  sufficient  to 
negative  his  authority  to  sell.'''  And  where  the  indictment  was 
against  A  and  B  jointly,  an  allegation  that  A  and  B  were  not 
agents  of  the  town  imported  that  neither  of  them  was  such 
agent.'*  Under  some  of  the  statutes  it  is  not  necessary  to  aver 
that  the  accused  was  not  a  town  agent  at  the  time  of  the  sale, 
that  being  a  matter  of  defense ;  '^  but  if  it  is,  an  allegation  that 
he  sold  liquor  "without  being  duly  appointed  and  authorized 


32  State  V.  Paige,  78  Vt.  286 ;  62 
Atl.  1017;  Kemp  v.  State,  120 
Ga.  157;  47  S.  E.  548;  State  v. 
Barton,  138  N.  C.  575;  50  S.  E. 
214;  Hancock  v.  State,  114  Ga. 
439;  40  S.  E.  317. 

Contra,  Commonwealth  v.  Pe- 
tranich,  183  Mass.  217;  66  N.  E. 
607. 

33  State  V.  Jarvis,  67  Minn.  10; 
69  N.  W.  474. 

34  estate  V.  Donahue,  120  Iowa 
154;  94  N.  W.  503;  State  v. 
Brown  (Iowa),  109  N.  W.  1011. 

Negative  allegation  as  to  clos- 
ing saloon,  but  not  building  in 
which  saloon  was  located.  State 
V.  Russell,  69  Minn.  499;  72  N. 
W.  837. 

Upon  a  charge  of  a  sale  in  lo- 
cal option  territory  it  need  not 
be  alleged  the  sale  was  not  legal, 
for  if  legal,  that  is  a  matter  of  de- 


fense. Ikard  v.  State  (Tex.  Cr. 
App.),  79  S.  W.  32.  But  see 
State  V.  Handler,  178  Mo.  38;  76 
S.  W.  984. 

For  an  illustration  as  to  suf- 
ficiency of  an  allegation  of  excep- 
tion, see  State  v.  Scampini,  77 
Vt.  92;   59  Atl.  201. 

As  a  rule  it  is  not  necessary  to 
aver  that  the  sale  was  not  by  a 
druggist,  even  though  such  a  per- 
son might  lawfully  sell  without 
a  license.  Ex  parte  Fedderwitzi, 
130  Cal.  xviii;  62  Pac.  935;  Reg- 
adanz  v.  State,  171  Ind.  387;  86 
N.  E.  449. 

35  State  V.  Lang,  63  Me.  215. 

3«  State  V.  Wadsworth,  30  Conn. 
59. 

37  Commonwealth  v.  Tuttle,  12 
Cush.  502;  State  v.  Taylor,  73 
Mo.  52. 
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therefor,"  ie  a  Bufficient  showing  of  a  want  of  authority  to 
make  the  sale.''  It  is  necessary,  however,  in  nearly  all  such 
States  to  allege  that  the  defendant  was  not  the  agent  of  the 
town  to  make  the  sale,'"  though  it  is  not  necessary  to  allege 
that  he  was  not  the  agent  of  any  other  town,  where  the  statute 
limits  his  authority  to  sell  in  a  particular  town.*"  Where  a 
statute  provided  that ' '  no  person  shall  be  allowed  to  manufac- 
ture any  ale  or  become  a  common  seller  thereof  without  being 
duly  appointed"  for  that  purpose,  an  indictment  charging  that 
the  accused  "did  presume  to  be  and  was  a  common  seller  of 
ale  without  being  duly  appointed  by  the  town  council  of  C 
an  agent  of  said  town  of  C  for  the  sale  of  ale,"  was  held  to 
charge  that  he  was  not  appointed  agent  according  to  the  provi- 
sions of  the  statute  under  which  the  indictment  was  brought.*^ 
But,  as  a  rule,  upon  a  charge  of  keeping  a  house  or  tenement 
"used  for  illegal  sale  and  illegal  keeping  of  intoxicating 
liquor,"  it  is  not  necessary  to  distinctly  negative  the  accused's 
authority  to  sell  or  keep  intoxicating  liquors,*"  and,  in  fact, 
it  has  been  held  that  an  allegation  of  a  lack  of  authority  to 
keep  liquors  for  sale  in  such  house  was  not  necessary.*'    Nor, 

38  Commonwealth  v.  Murphy,  2  wealth   v.    Chadwick,     142  'Mass. 

Gray  510;  Commonwealth  v.  Wil-  595;  8  N.  E.  589;  Commonwealth 

son,  11  Cush.  412;  Commonwealth  v.  Crosley,  162  Mass.  515;   39  N. 

V.  Lafontaine,  3  Gray  479;  Com-  E.  278;  Norton  v.  State,  65  Miss. 

monwealth    v.    McSherry,    3    Gray  297 ;  3  So.  665 ;  West  v.  State,  70 

481,      note;      Commonwealth      v.  Miss.  598;    12  So.  fl03;   Harris  v. 

'Clapp,     5     Gray,    07;     Common-  State    (Miss.),  12  So.  904;   State 

wealth    V.    Conant,    6    Gray    482;  v.  Sutton,   25   Mo.  303;    State  v. 

■Commonwealth  v.   Keefe,   7   Gray  Barker,  3  E.  I.  280. 

332;  Commonwealth  v.  Roland,  12  39  State    v.    Savage,    48    N.    H. 

Gray      132;      Commonwealth     v.  484. 

Boyle,  14  Gray  3;  Commonwealth  *o  state  v.  <Shaw,  35  N.  H.  217; 

V.  Clark,  14  Gray  367;  Common-  n  State  v.  Johnson,  3  E.  I.  94; 

wealth    V.    Dunn,    14    Gray    401;  Commonwealth  v.  Clark,  14  Gray 

Commonwealth    v.    Chisholm,    103  367. 

Mass.      213;      Commonwealth      v.  42  Commonwealth    v.    Edds,     14 

Lynn,    107    Mass.    214;    Common-  Gray  406. 

wealth  V.  Grady,   108  Mass.  412 ;  43  Commonwealth      v.      Martin, 

Commonwealth  v.  Dunn,  111  Mass.  108     Mass.     29,     note;    Common- 

425;     Commonwealth    v.     Freder-  wealth  v.  Brussie,  146  Mass.  117; 

icks,    119    Mass.    199;    Common-  3  N.  E.  378. 
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in  such  an  instance,  is  it  necessary  to  negative  an  authority  to 
sell  the  liquor,  for  the  offense  is  the  keeping  of  the  tenement 
with  the  illegal  intent  and  not  the  sale.**  Where  a  statute 
made  it  an  offense  to  receive  liquors  for  the  purpose  of  con- 
veying it  to  a  purchaser  and  thus  completing  an  intended  sale, 
it  is  not  necessary  that  authority  of  the  purchaser  should  be 
negatived  because  h^  intention  with  regard  to  the  liquor  is 
immaterial.*' 

Sec.  882.    Negativing  special  authority. 

Under  many  of  the  statutes  sales  which  would  be  otherwise 
illegal  are  rendered  legal  by  reason  of  the  consent  of  someone 
in  authority  to  make  the  sale.  Such  was  frequently  the  ease 
of  sales  to  slaves  previous  to  the  abolition  of  slavery,  where 
the  consent  or  authority  of  the  master  to  make  the  sale  was 
necessary.  In  one  case  the  averment  on  this  point  was  a  charge 
of  a  sale  "to  one  Henry,  a  slave,  the  property  of  M  H,  a 
certain  commodity,  namely,  one  gallon  of  whisky,  without  the 
consent  of  the  master,  owner  or  overseer  of  said  slave,  either 
verbally  or  in  writing,  expressing  the  article  permitted  to  be 
sold,  first  had  and  obtained,"  and  this  was  held  a  sufficient 
showing  of  lack  of  permission  or  authority  to  make  the  sale.*" 
But  in  a  subsequent  case  in  the  same  State  a  charge  of  a  sale 
"without  the  consent  of  the  master,  overseer  or  agent  of  such 
slaA^e"  was  held  fatally  defective.*'  Where  a  sale  to  a  minor 
was  illegal  "without  the  consent  of  the  parent,  guardian, 
master  or  other  person  having  the  legal  charge"  of  him,  the 
omission  of  the  words  "master"  and  "legal"  was  held  not 
to  render  the  indictment  bad.*'  But  where  a  sale  to  a  minor 
was  illegal  if  made  without  the  written  consent  of  his  parent 
'or  guardian,  a  charge  of  a  sale  without  the  written  consent 
of  the  parent  alone  was  deemed  bad.**    Yet  where  the  sale 

*4  Commonwealth     v.     Bennett,  47  Agee  v.   State,  25  Ala.  67. 

108  Mass.  30;  11  Am.  Kep.  304.  « Weed   v.    State,    55   Ala.    13; 

45  Commonwealth  v.  Locke,   114  Page  v.  State,  84  Ala.  44«;  4  So. 
Mass.  268.  697;    Freiberg   v.    Sttte,    94   Ala. 

46  Lindsay  v.  State,  19  Ala.  S60.  91 ;  10  So.  703. 

See  Commonwealth  v.  Kenner,  11  49  state    v.    Emerick,    35    Ark. 

B.  Mon.  1.  324;  McDaniel  v.  State  (Tex.  C*. 
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was  illegal  "without  the  written  consent  or  order  of  the 
parent,"  an  omission  of  the  words  "or  order"  was  held  not 
to  render  the  indictment  bad.""  And  the  same  ruling  was 
made  where  the  indictment  alleged  a  sale  without  the  written 
consent  of  the  "mother"  when  the  statute  required  the  written 
consent  of  the  "parent.""^  Where  the  written  permission  to 
sell  to  a  slave  must  have  been  given  by  his  owner,  a  charge 
of  a  lack  of  such  permission  from  another  person  was  held 
insufficient.'^  Alleging  a  sale  to  a  slave  ' '  who  then  and  there 
did  not  have  a  written  order,"  where  the  statute  required  a 
sale  "upon  the  written  order"  of  his  master,  was  not  suffi- 
cient.'* Nor  was  a  charge  of  a  sale  to  a  slave  "without  the 
written  consent  of  master,  mistress,  overseer  or  employer  of 
said  negro  slave,"  under  a  statute  requiring  an  indictment 
to  set  forth  the  facts  ' '  in  plain  and.  intelligible  words. ' '  °* 
But  the  allegation  "without  the  written  order  of  the  parent 
or  guardian"  of  a  minor  is  sufficient.'^  Where  verbal  per- 
mission is  all  that  is  required  to  make  the  sale  legal,  a  charge 
of  a  sale  without  a  written  permission  is  insufficient.'® 

Sec.  883.  .  Negativing  licenses. 

Where  sales  may  be  lawfully  made  under  a  license,  then,  in 
order  to  convict  a  vendor  of  liquor  who  has  no  license,  it  is 
necessary  to  allege  that  at  the  time  of  the  sale  he  did  not  then 
have  a  license  authorizing  him  to  make  the  sale  at  the  place 
where  made,  unless  the  statute  provides  that  a  sale  is  abso- 
lutely prohibited  at  the  particular  place  where  made.     The 

App.),   20   S.   W.    1108;    Shackle-  ment    on    this    point.      Reiclu  v. 

ford  V.  State   (Tex.  Cr.  App.),  22  State,  63  Ga.  61«. 

S.  W.  26;   Blevins  v.  State   (Tex.  02 State  v.  Boice,  Cleves'(S.  C.) 

Cr.  App.),  23  S.  W.  688.  77. 

BO  Mogler  v.  State,  47  Ark.  109 ;  os  Franklin    v.    State,     12    Md. 

14  S.  W.  473.  236. 

51  Newman     v.    State,    63     Ga.  54  State    v.    Schwartz,    25    Tex. 

533;    Heyman    v.    State,    64    Ga.  764. 

437.  5B  Parkinson    v.    State,    14    Md. 

But  where  the  evidence  showed  184;  74  Am.  Dec.  522. 

the  father  was  dead,  it  was  held  bo  Taylor    v.    State,    7    Humph, 

too  late  to  object   to  the  indict-  510. 
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indictment  must  negative  that  the  defendant  had  a  license."' 
But  in  those  instances  where  the  offense  can  be  committed 
by  a  licensee  as  well  as  by  an  unlicensed  person,  an  allegation 
concerning  a  license  is  unnecessary.  Such  is  the  case  of  a 
sale  to  a  minor/*  or  on  Sunday.""  Nor  is  it  necessary  in 
case  of  a  charge  of  keeping  a  liquor  nuisance.""  So  where  it 
is  an  offense  to  sell^  liquors  to  be  used  or  consumed  on  the 
premises  or  about  them,  a  reference  to  the  fact  that  the 
accused  had  no  license  is  not  necessary.*^  But  where  a 
statute  prohibited  sales  of  liquor  "except  as  authorized  in 
this  act,"  it  was  held  necessary  to  negative  the  existence  of 
the  license  because  the  exception  was  in  that  part  of  the 
section  creating  the  offense.'-  If  the  pleader  undertakes  to 
enumerate  all  the  instances  in  which  a  sale  may  be  made  with- 


B7Howe  V.  State,  10  Ind.  423; 
State  V.  Watson,  5  Blackf.  155; 
Vogel  V.  State,  31  Ind.  64;  Com- 
monwealth V.  Thurlow,  24  Pick. 
374;  Commonwealth  v.  Shaw,  5 
Cush.  522;  Commonwealth  v. 
Byrnes,  126  Mass.  248;  Smith  v. 
State  (Ala.),  46  So.  753;  Fred- 
ericks V.  Passaic,  42  N.  J.  L.  87; 
State  V.  Horan,  25  Tex.  Supp. 
371;  Commonwealth  v.  Hampton, 
,3  Gratt.  590;  State  v.  Savage,  4-8 
K.  H.  484;  Koopman  v.  State, 
61  Ala.  70;  State  v.  Carpen- 
ter, 20  Ind.  49;  Ex  parte 
Woodhouse,  3  Low  Can.  Rep.  92; 
Eegina  v.  Haggard,  30  Upp.  Can. 
Eep.  152;  State  v.  Holder,  133 
N.  C.  709;  45  S.  E.  862;  Jeffer- 
son V.  People,  101  N.  Y.  19;  3  N. 
E.  797;  Commonwealth  v.  Hayes, 
125  Mass.  209;  Commonwealth  v. 
Hanley,  121  Mass.  377;  State  v. 
Lunsford,  150  N.  C.  862;  64  N. 
E.  745;  Commonwealth  v.  Burke, 
121  Mass.  39;  Commonwealth  v. 
Thayer,  «  Met.  525;  Common- 
wealth  V.   Stowell,   0    Met.    572; 


Commonwealth  v.  Baker,  10  Cush. 
405;  Commonwealth  v.  Stegala,  3 
Ky.  L.  Rep.  (abstract)  687;  South 
V.  Commonwealth,  79  Ky.  493;  3 
Ky.  L.  Rep.  276;  State  v.  Cain, 
8  W.  Va.  720;  State  v.  Schmidt, 
34  Kan.  399;  8  Pac.  867;  Com- 
monwealth V.  Lattinville,  120 
Mass.  385. 

58  Vogel  V.  State,  31  Ind.  64; 
Johnson  v.  State,  74  Ind.  197; 
State  V.  Gowgill,  75  Ind.  599. 

59Lehritter  v.  State,  42  Ind. 
383;  Hulsman  v.  State,  42  Ind. 
500;  Ginz  v.  State,  44  Ind.  218; 
Stein  V.  State,  50  Ind.  21. 

«o  State  V.  Teissedre,  30  Kan. 
476;  2  Pac.  650;  Commonwealth 
V.  Harvey,  16  B.  Mon.  1;  Com- 
monwealth V.  Allen,  IS  B.  Mon. 
1;   State  v.  Collins,  11  Iowa  141. 

81  Commonwealth  v.  Shaw,  3 
Cush.  522;  Commonwealth  v. 
Luddy,  143  Mass.  563;  10  N.  E. 
448. 

62  Commonwealth  v,  Byrnes, 
126  Mass.  248. 
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OTit  a  license,  and  does  not  allege  that  the  sale  was  with- 
out a  license,  then  he  must  enumerate  all  such  instances  or 
the  indictment  will  be  bad."^  An  allegation  in  an  indictment 
against  the  defendant  and  another  that  such  other  had  no 
license  is  defective."*  But  here  it  will  be  found  that  statutes 
dispense  with  such  an  allegation,  leaving  the  fact  of  license  a 
matter  of  defense  for  the  accused  to  bring  forward.""  Yet 
where  a  statute  provides  that  it  should  be  unlawful  for  any 
person  to  sell  liquor  "except  a  person  duly  licensed  therefor," 
it  is  necessary  to  set  up  that  the  accused  had  no  license."' 
This  is  particularly  true  where  the  statute  gives  a  form  of 
indictment  and  declares  that  it  shall  be  sufficient,  in  which  no 
provision  is  made  for  an  allegation  concerning  a  license."^ 
And  upon  a  charge  of  a  sale  of  liquor  without  a  license  it 
need  not  be  alleged  that  the  owner  of  the  liquor  had  no  license, 
for  if  the  Accused  acted  as  the  agent  of  a  licensed  owner  that 
is  a  defense  for  him  to  bring'  forward."* 

Sec.  884.    Sufficiency  of  negation  of  license. 

What  will  be  a  sufficient  allegation  as  to  the  lack  of  a 
license,  or,  in  other  words,  as  to  the  negation  of  a  license, 
largely  depends  upon  the  language  of  the  statute  under  which 
it  is  drawn,  but,  as  a  rule,  the  courts  permit  a  broad  allega- 
tion that  the  sale  was  "without  a  license  g,nd  contrary  to 
law"  to  suffice.""     Of  course,  this  is  true  where  the  form  of 

OS  state    V.    Holder,    133    N.    C.  87  O'Connor    v.    State,    45    Ind. 

709;    45  S.   E.  ■862.  347;     Farrell    v.  ■  State,    45    Ind. 

64iState   V.    Holder,    133    N.    C.  371. 

709;  45  S.  E.  862.  os  state  v.  Uevers,  38  Ark.  517. 

05  State  V.  Devers,  38  Ark.  517;  It  has  been  held  that  a  charge 

Glass  V.  State,  45  Ark.  173;  State  the    accused    unlawfully    sold    li- 

V.  Collins,  11  Iowa  141;  'Comnion-  quor  was   sufficient  without  mak- 

wealth  V.  Harvey,   16  B.  Mon.   1 ;  ing  any  statement  concerning  a  li- 

Commonwealth    v.    Allen,     15    B.  cense.      State    v.    Polk,    69    Atl. 

Mon.  1 ;   State  v.  Adams,  6  N.  H.  1006. 

532;    Jefferson   v.   People,    101   N.  on  Elam    v.    State,   25   Ala.   53; 

Y.   19;   3  X.  .E.   797.  Powell  v.  State,  69  Ala.  10;  Boon 

«8  Commonwealth  v.  Harvey,  16  v.    'State,    69    Ala.    226;    Sills    v. 

B.  Mon.   1;   Commonwealth  v.  Al-  State,    76    Ala.    92;    McOreary   v. 

len,  15  B.  Mon.  1.  State,   73   Ala.   480;    Hardison  v. 
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an  indictment  is  provided  for  in  the  statute  or  code/"  In  all 
these  instances  the  negation  of  the  license  was  held  sufficient : 
"Without  first  obtaining  a  license  therefor  from  the  authori- 
ties authorized  to  grant  license."  '^  Was  "not  then  and  there 
licensed  according  to  the  laws  of  Indiana,  in  force  at  the  time, 
to  sell  intoxicating  liquor  at  retail."  '^  "Not  being  then  and 
there  licensed  accordJBg  to  law. "  ^^  "  He,  the  said  H,  not  then 
and  there  having  a  license,  under  the  State  law,  to  sell  in- 
toxicating liquor.""  "Not  under  pretense  of  keeping  a 
tavern."  '°  On  a  charge  that  the  defendants  presumed  to  be, 
and  were,  common  sellers  of  liquors  "to  be  used  in  their 
dwelling  house  by  them  used  and  occupied,  without  being  first 
licensed  therefor  according  to  law." '"  "Did  presume  to  be  a 
retailer  of  wine,  brandy,  rum,  and  other  spirituous  liquors,  in 
less  quantity  than  twenty-eight  gallons,  and  that  delivered 
and  carried  away  all  at  one  time,  without  first  being  licensed 
as  a  retailer  of  wine  and  spirits,  according  to  law."  "  "Not 
being  first  duly  licensed  according  to  law  as  an  innholder, 
and  without  any  authority  or  license  therefor  duly  obtained 
according  to  law  to  sell  intoxicating  liquors."'*     "Without 

State,  95  Ga.  337;  22  S.  E.  681;  74  Howell  v.  State,  4  Ind.  App. 

Elbow     Lake     v.     Holt     (Minn.),  148;  30  N.  E.  714. 

72    N.    W.    564;    Scott   v.    State,  75  Webster  v.  Commonwealth,  7 

150  Ala.  59;  43  So.  181.                 ,  Dana  215,  after  verdict  on  charge 

An  exception   used  where  none  of  keeping  a  tippling  house, 

is    necessary    will    not    invalidate  78  Ciommonwealth    v.    Tower,    8 

the    indictment.     Scott    v.    State,  Met.  527. 

150  Ala.  59;  43  So.  181.  The    allegation    applied    to    the 

Where  the  license  was  issued  by  sale  and  not  to  the  occupation  of 

the    selectmen    of    the    town,    it  the  house,  and  negatived  a  license 

was  held  not  necessary  to  allege  to   each   of   them,   both   severally 

that  there  were  selectmen.     State  and  jointly. 

v.  Adams,  6'8  N.  H.  ■532.  77  Commonwealth    v.     Sloan,    4 

70Bogan  v.  State,  84  Ala.  449;  Cush.  52. 

4  So.  355.  78  Commonwealth   v.   Baker,    10 

7iHardison    v.    State,     95     Ga.  Cush.    405. 

337;  22  S.  E.  681.  The  words  relating  to  him   as 

72  State    v.    Buekner,    52    Ind.  licensed  as  an  innhojder  were  re- 
278.  jected  as  surplusage. 

73  Coverdale    v.    State,    60    Ind. 
307. 
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having  first  obtained  a  license  therefor  from  the  county  com- 
missioners."  "  "Without  having  a  grocer's  license,  dramshop 
keeper's  license,  an  innkeeper's  license,  or  any  legal  authority 
to  sell.'""  "Without  having  a  license  for  the  purpose  con- 
tinuing in  force,  contrary  to  the  form,"  etc.**  "Not  being* a 
licensed  taverner  or  retailer,"  good  as  to  two  defendants.*^ 
"Not  having  a  license  to  sell  wine  and  spirituous  liquors."  ** 
"Without  having  obtained  a  license  therefor  as  a  tavern 
keeper,  or  without  being  in  any  way  authorized  to  sell  the 
same  as  aforesaid."**  "Without  license  first  had  and  ob- 
tained. "  *°  "  Not  having  a  license  to  sell  said  liquors,  as  afore- 
said. "*°  "Not  having  a  license  to  sell  distilled  spirituous 
liquors. "  *^  "  Not  having  a  license  then  and  there  to  sell, ' ' 
but  omitting  ' '  and  certificate. "  **  "  Without  a  license  so  to 
do,"  equivalent  to  the  statutory  words  "without  a  State 
license  therefor."*®  Where  the  lack  of  license  arises  by 
implication,  it  is  sufficient  without  a  direct  charge.'"  "He, 
the  said  defendant,  then  and  there  not  being  licensed  accord- 
ing to  law  to  vend  spirituous  liquors  by  retail."**  "Not 
then  and  there  having  a  license  under  the  State  law  to  sell 
intoxicating  liquors,"  omitting  "in  quantities  less  than  a 
quart,"  where  sales  over  a  quart  are  permitted.*^  "Without 
then  and  there  having  any  license,  appointment,  or  authority 
therefor,  first  duly  had  and  obtained  as  required  by  law  in 
this  Commonwealth,  and  without  then  and  there  having  any 

7»  State  y.   Nerborig,    33   Minn.      Charges   lack   of   license   at   time 
480;    24  N.   W.  321.  of  sale  and  not  when  indictment 

80  State    V.    Hornbeak,    15    Mo.       found. 

478;   State  v.  Owen,  15  Mo.  506.  87  state   v.   Clark,   23   Vt.    293. 

81  State  V.  Wishon,  16  Mo.  303.  Good  after  verdict. 

82  State  V.  Burns,  20  N.  H.  550.  ss  Beer's  Case,  5  Gratt.  «74. 

83  State  V.   Blaisdell,   33  N.   H.  so  state    v.    Riffe,    10    W.    Ya. 
388.  784. 

84  People   V.    Gilkinson,   4   Par-  oo  state  v.   Tall,   56   Wis.   577; 
ker  Cr.  Rep.  26.  14  N.  W.  596. 

85  State  V.  Hines,   13  R.   I.   10.  »i  State   v.    Watson,    5    Blackf. 
Charges   the    lack    of     a    license  155. 

when  sale  is  made.  »2  State    v.    Ashcraft,     11     Ind. 

sa  State  v.  Munger,  15  Vt.  290.      App.  406;   39  N.  E.  1»9. 
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legal  authority  whatever."®*  "Without  having  first  duly 
procured,  according  to  law,  from  the  probate  judge  of  the 
county  of  Cloud,  Kansas,  a  permit  to  sell  intoxicating 
liquors."  "*  ""With  exposing  for  sale  intoxicating  liquor  with- 
out having  a  license  therefor  in  force,  and  with  exposing  and 
keeping  for  sale  without  having  a  license  therefor  in  force" 
covers  a  case  of  salf  without  a  license.'"^  In  the  following  in- 
stances the  negation  of  license  was  held  insufBcient :  ' '  Sold  to 
the  complainant  spirituous  liquor  in  a  less  quantity  than 
twenty-eight  gallons,  without  being  first  duly  licensed  as  a  re- 
tail dealer  of  wine  and  spirits  according  to  law.  ""^  "  Without 
a  license  according  to  law,"  under  a  statute  making  the  retail- 
ing of  spirits  "without  paying  the  tax  and  obtaining  the 
certificate  according  to  section  14.""  "Not  having  procured 
a  license  therefor  from  the  commissioners  of  the  county, ' '  when 
an  appeal  could  have  been  taken  from  their  refusal  to  grant 
a  license  to  the  circuit  court,  and  such  court  grant  it.°*  "Did 
unlawfully  transact  the  business  of  selling  malt  liquor  in  less 
quantities  than  five  gallons  at  a  time,  not  having  a  valid 
license  to  transact  such  business,"  where  the  statute  pro- 
hibited the  doing  of  an  act  without  a  license,  and  not  the 
transacting  of  business.'" 

Sec.  885.    Negation  of  legal  purpose  or  circumstances. 

Where  liquors  may  be  sold  for  certain  purposes  without  a 
license,  then,  as  a  rule,  it  must  be  averred  upon  a  charge  of  a 
sale  without  a  license  that  the  sale  was  not  for  any  of  the 
excepted  purposes.  Such  is  the  case  where  the  exceptions  are 
made  in  the  body  of  the  section  forbidding  a  sale  without  a 

93  Commonwealth  v.  Dun,  14  bt  Commonwealth  v.  Young,  15 
Gray  401;  Commonwealth  v.  Wil-       Gratt.   664. 

son,   11   Cash.   412.  ss  Meier  v.   State,  57   Ind.  386; 

94  State  V.  Tulip,  9  Kan.  App,  Henderson  v.  State,  60  Ind.  296 ; 
454;   60  Pac.  fiSfl.  O'Brien    v.    State,    63    Ind.    242; 

The  word  "duly"  took  the  place  State    v.    Wehster,    5    Halst.     (N. 

of  "no"  as  to  permit.  J.)   293. 

95  State  V.  Constantino,  76  Vt.  '  99'State  v.  Buskirk,  18  Ind. 
i92;   56  Atl.   llbi.           '  '      ■  App.  629;  48  N.  E.  872.     See  also 

98  Commonwealth  v.  Roberts,  1  State  v.  Constantino,  76  Vt.  192; 
Oush.  605.  &6  Atl.   1101. 
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license  and  not  in  a  proviso  to  it.^  So  \7l1ere  sales  were  pro-< 
hibited  "except  such  as  shall  be  compounded  and  intended  to 
be  used  as  medicine,"  a  complaint  to  recover  the  penalty  for 
sale  without  a  license  must  negative  such  exception."  But, 
where  in  a  proviso  it  is  permitted  to  sell  liquors  for  such 
purposes,  then  it  is  not  necessary  to  allege  that  the  sales  were 
of  liquors  not  for  such  purposes."  Thus,  a  statute  making 
it  unlawful  to  sell  liquor  without  a  county  license,  but  in  a 
proviso  territory  of  incorporated  towns  of  one  thousand  in- 
habitants were  excepted,  it  was  held  not  necessary  to  allege 
that  the  sale  was  not  in  such  territory.*  So  where  a  sub- 
sequent statute  excluded  a  town  from  the  operation  of  a  pre- 
vious statute  requiring  a  license  for  the  entire  county  it  need 
not  be  alleged  that  the  accused  did  not  live  within  such  town.' 
Where  a  statute  forbade  a  sale  of  less  than  five  gallons,  and 
also  forbade  a  sale  of  liquor  to  be  drunk  on  the  premises,  an 
indictment  for  a  sale  of  less  than  five  gallons  need  not  allege 
that  the  sale  was  of  liquor  to  be  drunk  on  the  premises." 
And  where  a  sale  of  "ardent  spirits"  is  alleged  it  is  not  neces- 
sary to  allege  that  the  liquor  sold  was  not  for  medicine.' 
But  where  an  ordinance  forbids  the  sale  of  liquor  without  a 
license  ' '  except  such  as  shall  be  compounded  and  intended  to 
be  used  as  a  medicine, ' '  it  must  be  alleged  that  the  sale  was 
not  of  liquor  for  a  medicine.*  Exceptions  made  in  a  sub- 
sequent section  need  not  be  negatived." 

1  Brutton  v.  State,  4  Ind.  601 ;  s  Howard  v.  Commonwealth 
Lemon  v.  State,  4  Ind.  603;  Peter-  (Ky.),  33  S.  W.  1115;  Common- 
son  V.  State,  7  Ind.  &60;  Kin-  wealth  v.  Burding,  12  Cush.  506; 
ser  V.  State,  9  Ind.  543;  Pro-  State  v.  Buford,  10  Mo.  703. 
hibitory  Amendment  'Cases,  24  estate  v.  Ford,  47  Mo.  App. 
Kan.  700;  Hirn  v.  State,  1  Ohio  601.  See  also  State  v.  Wade,  34 
St.  15;   State  v.  Scarlett,  38  Ark.  N.    H.    495. 

663;  Johnson  v.  State,  60  Ga.  634.  ?  State  v.  Townley,  3  Har.   (N. 

2  Eoberson    v.    Lambertville,    38       J.)   311. 

N.  J.  L.  69.  8  Eoberson    v.    Lambertville,    38 

3  Nelson    v.    United    States,    30      N.  J.  L.  39. 

Fed.   112;   Throckmorton  v.  Com-  o  State  v.  Joyner,  81  N'.  C.  534; 

monwealth    (Ky.),  35   S.  W.  635.  State  v.  Duggan,  15  R.  I.  403;   6 

*  State    V.    TThompson,    2    Kan.  Atl.    787;    State   v.    Freeman,    17 

432;  State  v.  Towler,  19  Ore.  528;  Vt. -523. 
25  Pac.  71;  9  L.E.  A.  853. 
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Sec.  886.    Sufficiency  of  negation  of  particular  license  or 
license  for  particular  purposes. 

Instances  given  in  the  two  preceding  sections  were  of  licenses 
to  retail  liquors  generally,  but  there  are  many  instances  where 
something  more  must  be  alleged  than  the  mere  charge  that  the 
sale  was  "without  a  license"  to  make  the  sale.  Thus,  where  a 
statute  prbvided,  "I%r  shall  any  person,  without  having  first 
procured  such  license,  sell  or  barter  any  intoxicating  liquor 
to  be  drunk,  or  suffered  to  be  drunk  in  his  house,  outhouse, 
yard,  garden,  or  the  appurtenances  thereto  belonging,"  it  was 
held  that  an  indictment  which  merely  alleged  that  the  accused 
sold  intoxicating  liquor  to  be  drunk  in  any  of  the  places 
named  in  the  statute,  or  that  he  had  no  license  to  sell  such 
liquor  to  be  drunk  in  such  places,  but  failed  to  allege  that 
he  had  no  license  to  sell  such  liquor  to  be  drunk  "on  the 
premises"  was  not  sufficient.*"  So  where  the  council  of  an 
incorporated  town  or  city  could  grant  a  license,  an  allegation 
of  a  sale  "in  the  town  of  Jackson,  Neosho  County,  and  State 
of  Kansas,  without  taking  out  and  then  having  a  license  as 
grocer,  dramshop  keeper,  or  tavern  keeper,"  was  held  not 
sufficient.*'  So  where  one  is  licensed  as  a  "tavemer"  he 
cannot  be  convicted  on  a  charge  alleging  a  sale  "without  being 
licensed  as  an  innholder. "  *^  Where  a  sale  under  a  tavern 
license  was  legal,  a  negaltive  allegation  that  the  sale  was 
without  a  grocer's,  dramshop  keeper's  or  innkeeper's  license 
was  held  not  sufficient.*'  If  a  license  may  be  procured  in 
two  ways,  then  the  negation  must  cover  both  of  them.**  If 
a  distinction  obtains  between  spirituous  and  malt  liquors,  then 
a  charge  of  a  sale  of  "ale"  without  a  license  to  sell  spirituous 
liquors  is  bad.*"  The  use  of  the  phrase  "without  first  having 
obtained  a  license  therefor"  has  no  application  to  an  indict- 

10 Burke  V.  State,  52  Ind.  461.  {N.  J.)    293;   Meier  v.  State,  57 

"State   V.   Pittman,     10    Kan.  Ind.  386;   Henderson  v.  State,  60 

593;  State  V.  Pitzer,  23  Kan.  250.  Ind.    296;    O'Brien    v.    State,  63 

12  Commonwealth   r.   Thayer,    5  Ind.  242. 

Met.  246.  IB  Fleming    v.    New    Brunswick, 

13  State  V.  Haden,  15  Mo.  447.  47  N.  J.  L.  231. 
Instate    V.    Webster,    5    Halst. 
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ment  for  unlawful  sale  of  liquors  where  the  penalty  is  imposed 
for  the  non-payment  of  the  occupation  tax.^®  Where  sales  may 
be  made  on  certain  days  under  a  license  generally,  without 
reference  to  the  place,  an  allegation  that  one  was  made  with- 
out having  a  "license  to  keep  an  inn  or  house  of  public  enter- 
tainment" is  too  narrow.^'  But  where  cities  and  towns  could 
grant  licenses  to  sell  liquors  in  quantities  of  less  than  one 
gallon,  to  he  drunk  on  the  premises,  and  also  licenses  for  sale 
of  any  quantity  not  to  be  drunk  on  the  premises,  an  indict- 
ment for  selling  liquor,  not  to  be  drunk  on  the  premises, 
without  having  obtained  a  license,  not  stating  the  quantity, 
was  held  to  negative  the  having  of  a  license  to  sell  in  any 
quantity  and  was  sufficient.^"  So  where  it  was  made  an 
offense  to  sell  "without  a  license  or  permit,"  and  the  word 
"permit"  was  used  to  indicate  a  pharmacist's  license,  a 
charge  of  a  sale  "without  having  first  obtained  a  license 
therefor,"  omitting  the  words  "or  permit,"  was  held  suffi- 
cient.^" Under  a  Colorado  statute  licenses  to  sell  liquors  could 
not  be  issued  for  a  place  within  five  miles  of  a  railroad 
grading  camp,  nor  a  sale  made  within  that  distance,  but  a 
proviso  in  the  statute  excepted  an  incorporated  city  or  town, 
and  it  was  held  not  necessary  to  aver  that  a  sale  claimed  to 
have  been  made  within  five  miles  of  a  railroad  grading  camp 
was  not  made  within  a  city  or  town.^" 

Sec.  887.    Negations  as  to  physicians  and  druggists. 

Where  physicians  and  druggists  sell  liquors  it  is  usually 
not  necessary  to  aver  that  the  vendor  of  the  liquor  without  a 
license  was  not  a  physician  or  druggist.^^     But  this  is  not 

16  state  V.  Terry,  35  Tex.  366.  net  v.  State,  119  Ga.  114;   45  S. 

n  State  v.  Sommers,  3  Vt.  156.  E.   1001. 

18  Sires  v.  State,  73  Wis.  251 ;  As  to  sufiSeiency  of  an  exception 

41  N.  W.  81.  alleged,  see  Guarreno  v.  State,  148 

loNeuman  v.  State,  76  Wis.  112;  Ala.  637;   42  So.  833. 
45  X.  W.  30.  21  Began  v.  State,  84  Ala.  449; 

20  Langan    v.    People,    32    Colo.  4   So.    255 ;    State   v.   Mercer,   58 

414;  76Pac.  1048;  Parker  v.  State*  Iowa   182;    12  N.   W.  269;    St9,te 

99  Md.   189;   57  Atl.  677;   Hicks  v.  Corcoran,  70  Minn.  12;   72  N. 

V.  State  (Ga.),  32  S.  E.  ««5;  Tig-  W.     732;     Surratt    v.    State,    45 
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a  universal  rule,  for  the  statute  excepting  physicians  or  drug- 
gists may  be  so  drawn  as  to  require  a  negativing  of  the 
exception  as  to  them.^^  So  where  a  statute  prohibits  a  sale, 
except  upon  the  prescription  of  a  physician,  it  must  be  nega- 
tived that  the  sale  was  upon  a  prescription  of  a  physician.^* 
And  if  the  statute  forbids  sales  except  upon  the  prescription 
of  a  regular  practitioner  or  a  graduated  physician,  the  in- 
dictment must  negative  the  prescription  of  both  a  regular 
practitioner  and  a  graduated  physician.^*  So  where  a  physi- 
cian was  forbidden  to  prescribe  liquor  for  a  person  except  he 
was  "actually  sick,"  it  was  held  necessary  to  negative  that 
the,  person  receiving  the  prescription  was  actually  sick.^" 
Where  a  statute  provided  that  it  should  not  apply  to  "drug- 
gists who  sell  liquors  for  chemical,  scientific,  medicinal  or 
sacramental  purposes  only,  and  in  strict  compliance  with 
law,"  an  averment  that  the  defendant  was  not  then  and  there 
a  druggist  was  not  a  sufficient  negative  allegation.^*  Nor  weis 
an  allegation  that  the  accused  was  not  "a  druggist,  nor  a 
person  whose  business  was  at  that  time  to  sell  dru^s  and 

Miss.  601;  State  v.  Taylor^  70  Mo.  21'6;  People  v.  Telford,  56  Mich. 
52;  State  V.  Jaques,  68  Mo.  ,260;  541;  23  N.  W.  213;  Common- 
State  V.  Hale,  72  Mo.  App.  78;  wealth  v.  Porter,  31  Leg.  Int.  398; 
State  V.  Moore,  107  Mo.  78;  16  Surratt  v.  State,  45  Mo.  601;  Wil- 
S.  W.  937 ;  Parker  v.  State,  99  llamson  v.  State,  41  Tex.  Cr.  App. 
Md.  189;  57  Atl.  677;  Beaumel  461;  55  S.  W.  568. 
y.  State,  26  Fla.  71;  7  So.  371;  23  Dean  v.  State,  100  Ala.  102; 
People  V.  Eobbins,  70  Mich.  130;  M  So.  762;  Staples  v.  State,  114- 
37  K  W.  924;  People  v.  Sullivan,  Ind.  194;  16  N.  E.  521;  Throck- 
83  Mich.  355;  47  N.  W.  220;  Peo-  morton  v.  Commonwealth,  18  Ky. 
pie  V.  Rail,  135  Mich.  510;  98  L.  Rep.  130;  35  S.  W.  635;  State 
N.  W.  3;   10  Det.  L.  N.  858.  v.  Harris,  47  Mo.  App.  558;  State 

22  Throckmorton      v.     Common-  v.  Stamey,  71  N.  C.  202. 
wealth,  18  Ky.  L.  Rep.  130 ;  35  S.  .        2*  Thompson  v.   State,   37    Ark. 

W.  635;   People  v.  Haas,  79  Mich.  408. 

449 ;  44  N.  W.  928 ;  Gamble  v.  State  25  Frank       v.       Commonwealth 

(Tex.Cr.App.),57S.W.95;   State  (Ky.),   15  S.  W.  877;    13  Ky.  L. 

V.  McBride,  64  Mo.  364;   Holt  v.  Rep.  833. 

State,    62    Neb.    134;    86    N.    W.  2' People  v.  Haas,  79  Mich.  449 ; 

1073;    State  v.   McAdoo,   80   Mo.  44  N.  W.  428. 
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medicines. "  ^^  Where  a  statute  made  it  an  offense  for  a 
physician  to  sell  liquor  for  other  than  medicinal  purposes,  it 
was  held  that  an  indictment  was  bad  which  did  not  aver  that 
the  sale  was  for  other  than  medicinal  purposes.^'  If  the 
exception  as  to  druggists  is  contained  in  a  proviso  or  different 
statute  or  section  from  that  defining  the  offense,  then  the 
exception  need  not  be  negatived.^®  Where  it  is  an  offense 
for  a  physician  to  give  a  prescription  for  intoxicating  liquors 
"to  be  used  otherwise  than  for  medicinal  purposes,"  it  is 
necessary  to  negative  that  they  were  not  to  be  so  otherwise 
used.^"  Where  the  statute  required  a  druggist  to  sell  only 
upon  a  prescription  given  by  a  "regularly  registered  physi- 
cian," a  negative  allegation  that  it  was  not  made  upon  a 
prescription  given  by  a  "regular  registered  physician"  was 
held  enough,  the  objection  because  the  word  "regularly"  was 
not  used  being  "too  attenuated  for  practical  U3e."^^  Where 
the  charge  is  a  sale  without  a  permit  or  license  it  need  not  be 
alleged  that  the  accused  was  not  a  registered  pharmacist  nor 
an  assistant  pharmacist  in  the  employ  of  a  druggist  if  such 
a  person  in  certain  instances  may  make  sales.'^  The  same  rule 
applies  to  a  physician  where  by  a  subsequent  section  he  can 
sell  liquors.^^  Where  a  statute  makes  it  an  offense  for  a 
physician  to  give  a  prescription  to  a  person  unless  he  is 
actually  sick  and  without  a  personal  examination  of  him,  it 

27  People  V.  Deearie,  80  Mich.  so  State  v.  Davis,  126  Mo.  App. 
578;    45    N.    W.    491;    People    v.       235;   102  S.  W.  1103. 

Aldrich,  104  Mich.  456;  62  N.  W.  si  State  v.  Bradford,  2  Mo.  App. 

570;    People  v.   Gault,    104  Mich.  Eepr.  425;   79  Mo.  App.  346. 

575;  62  N.  W.  724.  saDurein    v.   State,    206    U.    S. 

28  State  V.  McAdoo,  80  Mo.  216;  613;  28  Sup.  Ct.  567;  52  L.  Ed. 
State  V.  Searlett,  38  Ark.  563;  — ,  affirming  70  Kan.  1;  80  Pae. 
State  V.  Abbott,  32  N.  H.  434.  987;  78  Pac.  162;  People  v.  Tay- 

28  State  V.  Beneke,  9  Iowa  203 ;  lor,  110  Mich.  491;  68  ST.  W. 
Beaumel  v.  State,   26   Fla.   71;    7       303. 

So.  371;   Townley  v.  State,  1«  N.  33  Oglesby  v.  State,  121  Ga.  602; 

J.  L.  311;  State  v.  Duggan,  15  R.      49   S.   E.  706. 
I.  403;   6  Atl.  787.  ^  Contra,  Eleeks  v.  State,  47  Tex. 

Cr.  App.  327;  83  S.  W.  381. 
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must  be  alteged  that  he  was  not  ad;ually  sick  and  that  the 
accused  made  no  personal  examination  of  him.'* 


s«  Stovall  V.  State,  37  Tex.  Cr. 
App.  337;  39  S.  W.  934;  Common- 
wealth V.  O'Neal,  11  Ky.  L.  Rep. 
(abstract)  678.  See  also  People  v. 
Crotty,  22  N.  App.  Div^77;  47  N. 
Y.  Supp.   845. 

As  to  averment  that  a  druggist 
had  no  license  or  permit  to  sell, 
see  Williamson  v.  State,  41  Tex. 
Cr.  App.  491;  ®5  S.  W.  568;  Holt' 
T.  State,  62  Neb.  134;  86  N.  W. 
1073. 

An  averment  of  a,  sale  "without 
taking  out  and  having  a  permit 
therefor  as  provided  by  law,  and 
then  and  there  not  being  lawfully 
and  in  good  faith  engaged  in  the 
business  of  a  druggist"  was  held 
not  sufficiently  direct  and  certain 
as  to  the  offense  charged.  State 
V.  Knoby,  6  Kan.  App.  334;  51 
Pac.  53. 

Under  the  Kansas  statute 
charging  a  druggist  with  a  sale 
of  liquor  to  one  whom  he  "had 
good  reason  to  believe  desired  the 
same  to  use  as  a  beverage," 
charges  no  offense.  There  should 
be  added  to  such  a  charge  that 
the  purchaser  did  not  desire  the 
liquors  to  use  in  one  of  the 
methods  permitted  by  law,  and 
did  not  so  use  them;  for  the  of- 
fense consists  not  in  what  the  ven- 
dor may  or  may  not  believe  about 
the  transaction.  State  v.  Shinn,  63 
Kan.  638;   66  Pac.   650. 

A  statute  in  one  section  required 
liquor  dealers  to  give  bonds  before 
commencing  business;  another  sec- 
tion defined  a  retail  dealer;   and 


still  another  provided  that  the  gen- 
eral provisions  of  the  act  should 
not  apply  to  druggists,  but  re- 
quired them  to  give  a,  druggist's 
bond.  An  indictment  charged 
that  on  a  given  day  the  defend- 
ant sold  liquor,  he  being  a  person 
whose  business  consisted  in  part 
•  f  the  sale  of  drugs  and  medicine, 
and  the  liquor  not  being  sold  for 
medicinal  purpose.  It  was  held 
that  he  could  not  be  convicted  as 
a  retailer  because  there  was  no 
averment  he  had  givea  a  bond,  nor 
of  making  a  sale  as  a  druggist. 
Peter  v.  Eaton  Circuit  Court 
(Mich.),  117  N.  W.  68;  15  Det.  L. 
N.   462. 

An  indictment  that  a  prescrip- 
tion was  issued  on  a  certain  day 
to  a  certain  person  and  was  for 
intoxicating  liquor,  is  sufficient 
notice  to  the  defendant  of  the  pre- 
scription he  is  charged  with  il- 
legally issuing.  State  v.  Man- 
ning,  87   Mo.   App.   78. 

Under  Louisiana  Acts,  1886,  No. 
So,  p.  124,  it  must  be  averred  the 
defendant  physician  aided  in  evad- 
ing the  liquor  law  "with  intent  to 
assist  others  to  evade  the  pay- 
ment of  a  license  required"  by 
the  statute  of  the  State  or  by  any 
parochial  or  municipal  ordinance. 
State  V.  Breaux,  122  La.  514;  47 
So.  876.      ' 

Under  Kentucky  Acts,  1879,  ch. 
1496,  pars.  5  and  8,  facts  must 
be  alleged  showing  bad  faith.  Com- 
monwealth V.  Green,  80  Ky.  178; 
3  Ky.  L.  Rep.  659. 
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Etec.   888.    Negative  averments   as  to   kind  of  liquor  or 
package. 

As  a  rule,  it  is  not  necessary  to  aver  that  the  liquors  sold 
were  not  imported  liquors  in  the  original  packages,  that  being 
a  matter  of  defense.*'  And  where  one  section  of  a  statute 
forbade  the  sale  of  wine  without  a  license,  and  another  section 
provided  the  penalty  for  such  a  sale  of  such  liquor  without 
the  license,  but,  in  a  proviso  provided  that  a  sale  of  native 
wine  should  not  subject  the  vendor  to  the  penalty  of  the 
section,  it  was  held  not  necessary  to  aver  that  the  wine  sold 
was  not  native  wine.'" 

Sec.  889.    Manufacturing  liquor. 

Where  a  statute  prohibits  the  manufacture  of  intoxicating 
liquor  within  the  State,  it  is  not  necessary  to  aver,  on  a 
charge  of  manufacturing  liquor  within  such  State,  that  it 
was  manufactured  for  sale  either  within  or  without  the  State, 
nor  with  intent  to  sell  it,  nor  the  kind  nor  quantity  manu- 
factured, it  being  sufficient  to  allege  a  manufacturing  of  in- 
toxicating liquor  within  the  State.*' 

Sec.  890.    Transportation  of  liquor. 

In  dfafting  an  indictment  upon  a  statute  prohibiting  the 
transportation  of  liquor  into  the  State  care  must  be  used  to 
follow  the  language  of  the  statute.  Thus,  if  it  be  an  ofifense 
to  transport  intoxicating  liquors  into  a  State  with  intent  to 
sell  them,  a  mere  charge  of  transportation  without  alleging 

35  state  V.  Gurney,  37  Me.  149;  Gagne,   153  Mass.   211;    26  N.   E. 

State  V.  Brown,  31  Me.  520;  State  571,852;    Commonwealth  v.    Gay, 

V.  McGIynn,  34  N.  H.  422;   Com-  153  Mass.  211;  26  N.  E.  671,  852; 

monwealth  v.  Hart,  11  Cush.  130;  State    v.    Fuller,    33    N.    H.    2S9; 

Commonwealth     v.     Edwards,     12  State  v.  Blaisdell,  33  N.  H.  388; 

Cush.      187;      Commonwealth     v.  State  v.  Crowell;  30  Me.  115. 

Purttle,    11    Gray,    78;    Common-  38  Baker    v.    State,    8    Ohio    St. 

wealth   V.    Waters,    11    Gray,    81;  391. 

Commonwealth     v.     Gagne,      153  37  Commonwealth    v.    Clark,    14 

Mass.  205;   26  N.  E.  44«;    10  L.  Gray,     367;     Johnson     v.     State 

B.     A.    442;     Commonwealth     v.  (Ga.),  66  S.  E.  148. 
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sueih  intent  states  the  eommissioin  of  no  offense.^  Umifer  such 
a  statute  the  place  from  which  and  to  which  the  liquor  was 
transported  must  be  given,  and  alleging  that  it  was  trans- 
ported "from  place  to  place"  is  not  sufficient.^'  And  where 
the  statute  makes  it  an  offense  to  "knowingly"  transport  in- 
toxicating liquors  from  place  to  place,  it  must  be  alleged  that 
the  accused  knew  the  liquors  were  intoxicating,  and  the  alle- 
gation is  not  supplied  by  an  allegation  that  the  liquor  was 
carried  with  intent  that  it  should  be  sold  in  violation  of  law.*" 
A  charge  that  the  accused  "did  bring  into  said  city  intoxi- 
cating liquor,  with  intent  then  and  there,  in  said  S,  to  sell 
the  same  himself,  in  violation  of  law,"  sufficiently  alleges  that 
the  liquor  was  transported  into  and  not  through  the  city  to  a 
place  beyond  it ;  *^  and  an  allegation  of  transporting  liquor 
"from  place  to  place  within  a  city  sufficiently  shows  that  the 
offense  was  committed  in  such  city.*^  Where  one  section  of 
a  statute  prohibited  transportation  of  liquors  "from  place  to 
place  within  the  State,"  providing  a  penalty,  and  another 
statute  prohibited  "handling  contraband  liquors  in  the  night- 
time, ' '  providing  another  penalty,  an  indictment  chai'ging  the 
defendant  "in  the  nighttime,  did  transport  alcoholic  liquors" 
contrary  to  law,  does  not  charge  an  offense  under  the  latter 
section  but  under  the  first,  the  words  "in  the  nighttime"  being 
■surplusage.*'  In  a  prosecution  for  the  offense  of  transporting 
liquors  into  a  State  it  is  not  necessary  to  aver  they  were  not 
in  the  original  packages.**  Under  a  statute  making  it  an 
offense  to  receive  for  conveyance  liquors  unlawfully  sold  or 
intended  for  unlawful    sale,   a   charge   that  .the   defendant 

38 state  V.  Murch   (Me.),  7  Atl.  son,  6  Allen,  595;   Commonwealth 

115;   Commonwealth  v.  Intoxicat-  v.  McLaughlin,  108  Mass.  477. 

ing  Liquors,  138  Mass.  506.  *3  State    v.    Pickett,    47    S.    C. 

89  State  V.  Lashus,  79  Me.  541;  101;  25  S.  E.  46;  State  v.  Ar- 
il' Atl.  604;  Commonwealth  v.  nold,  80  S.  C.  383;  «1  S.  E.  891. 
Reily,    9    Gray,    1.  **  Commonwealth  v.  Waters,  11 

40  State  V.  McDonough,  84  Me.  Gray,  81. 

488;   24  Atl.  944.  A   charge  in  Iowa  of  carrying 

*i  Commonwealth  v.  Keefe,   143  around  liquor  with  the  unlawful 

Mass.  467;  9  N.  E.  840.  intent  to    give  to  a  minor  is  suf- 

*2  Commonwealth     v.     Hutchin-  ficient.    State  v.  Smith,  135  Iowa, 

523;   113  N.  W.  336. 


1529  INDICTMENT.  §  891 

received  the  liquors,  "said  liquors  being  intended  for  illegal 
sale,  and,  said  liquors  having  been  sold"  contrary  to  the 
statute,  is  sufficient.*'  So  where  a  statute  prohibited  persons 
from  delivering  liquors  in  local  option  territory,  but  per- 
mitting  individuals  to  bring,  into  it  on  their  own  persons  or  as 
their  personal  baggage  such  liquors,  and  also  providing-  in  a 
prqviso*  that  its  provisions  shall  not  apply  to  licensed  physi- 
cians or  druggists  to  whom  carriers  may  deliver  them,  a 
charge  is  sufficient. which  alleges  that" accused  was  a  common 
carrier,  an  incorporated  or  joint  stock  company,  and  that  it 
brought  into  and  delivered  liquor  in  a  local  option  territory 
■  to  another,  who  was  not  a  physician  or  druggist.*" 

Sec.  891.    Keeping  liquor  for  illegal  sale. 

Where  a  statute  prohibits  the  keeping  of  liquor  for  the 
purpose  of  sale  it  is  sufficient  to  charge  the  commission  of  the 
offense  in  the  language  of  such  statute,  as,  that  the  accused 
kept  the  liquors  ' '  for  the  purpose  of  sale. ' ' "  Where  the 
charge  was  that  the  accused  "did  keep,  and  was  concerned, 
engaged,  and  employed  in  owning  and  keeping  intoxicating 
liquors  to  sell,"  it  was  held  that  only  one  offense  was  charged, 
and  that  there  was  no  difference  between  a  charge  that  the 
accused  "kept  intoxicating  liquor  to  sell"  and  kept  it 
"with  intent  to  sell"  it.*'     As  a  rule,  it  must  be  averred  it 

*5  Commonwealth  v.  Locke,   114  Upon    a    charge    of    unlawfully 

Mass.    288.  carrying   liquors    from    one    place 

46  Adams   Express   Co.   v.   Com-  to  another  in  a  city,  where  it  is 

monwealth  (Ky.),  112  S.  W.  577;  unlawful  to  sell  them,  it  is  no  de- 

33  Ky.  L.  Rep.  967.  fense  that  it  was  unlawfully  sold 

A  charge  that  defendant  kept  in  another  city  to  the  consignee, 
certain  intoxicating  liquors  in  its  Commonwealth  v.  McLaughlin, 
express  office  in  B,  "which  said  108  Mass.  477. 
liquors  were  brought  into  said  "  State  v.  Mohr,  53  Iowa,  461 ; 
town  of  B  by  said  defendant,  in  5  N.  W.  183;  Commonwealth  v. 
violation  of  the  provisions"  of  a  Gilland,  9  Gray,  3 ;  State  v.  Paige, 
particularly  specified  statute,  is  78  Vt.  286;  62  Atl.  1017. 
not  sufficient,  being  too  uncertain.  *8  Vaughan  v.  State,  5  Clarke 
Commonwealth  v.  Certain  Intoxi-  (la.),  369;  Commonwealth  v.  Gil- 
eating  Liquors,  13«  Mass.  506.  land,  9  Gray,  3. 
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was  intended  for  sale  in  the  State  where  kept.*"  Where  the 
keeping  must  be  with  an  intent  to  sell  the  liquor  in  the  State, 
the  intent  must  be  averred,  and  merely  alleging  that  the 
accused  had  possession  of  it  and  it  was  intended  for  unlawful 
sale  is  not  sufficient.""  A  charge  that  the  liquor  was  kept  on 
deposit  by  the  accused,  or  by  some  other  person  with  his  con- 
sent, for  unlawful  s^ale  is  bad  for  uncertainty."*  The  name 
of  the  owner  must  usually  be  given,  or  it  be  alleged  that  he 
w;as  unknowii."^  A  statute  charging  that  the  accused  ' '  unlaw- 
fully did  expose  and  keep  for  sale  intoxicating  liquors,  with 
intent  unlawfully  to  sell  the  same  within  this  Commonwealth," 
is  insufficient  to  charge  an  offense  under  a  statute  providing 
that  "no  person  shall  sell,  or  expose,  or  keep  for  sale,  spiritu- 
ous or  intoxicating  liquors,  except  as  authorized  in  this  act."  '^ 
But  a  charge  under  this  statute  that  the  accused  "did  keep 
intoxicating  liquors,  with  the  intent  to  sell  the  same  in  this 
Commonwealth,"  is  sufficient.'*  Where  the  mere  keeping  of 
liquor  within  the  State  is  an  offense,  it  is  not  essential  to  aver 
it  was  kept  to  be  sold  within  the  State,'"  and  it  has  been  held 
not  necessary  to  allege  who  is  the  owner  of  it.'"  A  charge  of 
keeping  "for  the  purpose  of  sale,  and  not  for  the  purpose 
of  exportation"  is  not  the  equivalent  of  a  charge  that  they 
"were  kept  for  sale,  and  not  for  sale  for  exportation."" 
Under  a  statute  forbidding  the  keeping  of  liquor  on  the 
premises  "for  the  purposes  of  sale  and  delivery,"  an  indict- 
ment alleging  a  keeping  "for  the  purpose  of  sale,"  without 
the  words  "and  delivery"  is  sufficient  where  the  form  is  pre- 

40Barnett  v.  State,  36  Me.  198;  ss  Commonwealth  v.  Byrnes,  126 

Statev.  Learned,  47  Me.  426;    State  Mass.  248.* 

V.  Robinson,  33  Me.  564;  Common-  54  Commonwealth     v.     Sprague, 

wealth   V.   Gillan,    148   Mass.   15;  128   Mass.   75;    Commonwealth   v. 

18  N.  E.  368.     It  must  be  averred  Purtle,  11  Gray,  78. 

in   what  county  they  were  kept.  55  State   v.    Perkins,   63    if.   H. 

State   V.   Suitor,   78   Vt.   391;    63  368;   State  v.   Guinness,   16  E.  I. 

Atl.  182.     Contra,  Commonwealth  401;   16  Atl.  910;   Cohen  v.  State 

V.  Purtle,  11  Gray,  78.  (Ga.),  65  S.  E.  1096. 

50  State  V.  Miller,   48  Me.  576;  56  Lincoln  v.  Smith,  27  Vt.  328. 

State  V.  Learned,  47  Me.  426.  57  State   v.   Campbell,    12  R.   I. 

61  State  V.  Moran,  40  Me.   129.  147. 

52  State  V.  Eobittson,  33  Me.  564. 
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scribed  by  statute.'*  A  charge  of  a  keeping  and  also  a  sale 
has  been  held  to  be  a  charge  of  but  one  offense.""  As  the 
keeping  of  liic|Uors  is  a  continuing  offense,  it  may  be  alleged 
with  a  continnemlo.'"'  Where  a  statute  provided  that  "no 
person  shall  sell,  or  expose  or  keep  for  sale,  spirituous  or  in- 
toxicating liquors,  except  as  authorized  in  this  act, ' '  an  indict- 
ment was  set  aside  which  merely  charged  that  the  accused 
"unlawfully  did  expose  and  keep  for  sale  intoxicating  liquors, 
with  intent  unlawfully  to  sell  the  same  within  this  Common- 
wealth," because  it  did  not  negative  authority  to  sell  them."^ 
Under  a  charge  of  keeping  liquors  in  a  particular  building 
for  sale,  proof  of  a  keeping  in  another  building  may  be  made, 
and  there  will  be  no  fatal  variance."^  It  is  not  necessary  to 
charge  to  whom  liquors  kept  for  illegal  sale  were  sold,*'  nor 
how  they  were  kept  for  sale.'*  It  must  be  alleged  that  the 
accused  had  possession  of  the  liquor.'"  Where  the  statute 
requires  the  indictment  to  describe  the  place  where  the  liquors 
were  kept,  it  is  not  necessary  to  describe  it  with  the  certainty 
required  before  a  search  warrant  can  be  issued  to  search  a 
building.'*  Upon  a  charge  of  having  liquors  in  possession  for 
the  purpose  of  selling  or  giving  away  contrary  to  law,  it  is 
not  necessary  to  aver  how  the  liquors  came  into  the  possession 

58  state    V.    Murphy,    15    R.    1.  In  Ontario  under  such  a  charge 

543;  10  Atl.  5'85.  a  sale  may  be  shown.     Regina  v. 

50  State  V.  Becker,  20  Iowa,  438 ;  Bennett,   3   Ont.   45. 

State  V.  Baughman,  20  Iowa,  497;  ei  State  v.   Suitor,  78  Vt.  391; 

Vaughn  v.  State,  5  Clarke    (la.),  63   Atl.    182;    State   v.   Paige,   78 

369.  Vt.  286;  62  Atl.  1017. 

80  Commonwealth  v.  Heasey  os  Ex  parte  Grigg,  4  Vict.  L.  R. 
(Mass.),  9  N.  E.  837.  146. 

81  Commonwealth  v.  Byrnes,  126  Partners  indicted  for  keeping 
Mass.  248;  State  v.  Bennett,  95  liquor  must  be  convicted  severally 
Me.  197;  49  Atl.  867.  and    not    as    a    partnership.      Em 

«2  Commonwealth   v.   Kern,    147  parte  Howard,  25  N.  B.  191. 

Mass.  695;  18  N.  E.  566;  see  State  As  a  local  option  law  repealing 

V.   Bennett,   95   Me.   197;    49   Atl.  statute  forbidding  the  keeping  of 

867.  liquor   for   sale,    see   Hajnilton   v. 

esDalrymple   v.   State,   26   Ohio  State    (Ohio),  84  N.   E.   601. 

Cir.    Ct.    Rep.    562;    Rottman    v.  ea  Peterson    v.    'State,    69    Neb, 

State,  64  Neb.  875;  88  K.  W.  867.  873;  90  N.  W.  964. 
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of  the  defendant.*'  But  an  averment  that  the  defendant  was 
"unlawfully"  in  possession  of  liquors  in  a  particularly  de- 
scribed building  in  his  control,  for  the  purpose  of  keeping, 
running  and  operating  a  place  where  intoxicating  liquors  were 
sold  in  violation  of  law,  does  not  charge  that  he  was  found 
in  possession  of  liquors  for  the  purpose  of  illegal  sales,  the 
word  "unlawful"  net  being  sufficient  to  show  that  his  pos- 
session was  in  violation  of  law."* 

Sec.  892.  Carrying  on  the  liquor  business — Common  seller. 
In  charging  the  illegal  carrying  on  of  the  liquor  business 
without  having  a  license  therefor,  or  without  having  paid  the 
tax  required,  the  best  method  is  to  follow  the  language  of  the 
statute.*'  Under  such  a  statute  a  single  act  does  not  constitute 
the  offense,  so  that  an  allegation  charging  that  the  accused 
"did  distil"  liquor  without  a  license  is  not  sufficient.  To  con- 
stitute the  offense  the  occupation  must  have  been  pursued  for 
some  length  of  time.''''  And  an  indictment  for  carrying  on 
the  business  of  selling  "intoxicating  bitters"  states  no  offense 
under  a  statute  requiring  a  license  for  carrying  on  the  busi- 
ness of  selling  "vinous,  spirituous  or  malt  liquors. "^^  If 
no  license  can  be  authorized  in  a  county — if  local  option  has 
been  adopted — then  an  indictment  for  carrying  on  the  busi- 
ness of  selling  liquors  in  such  county  without  a  license  is 
fatally  defective,  because  the  statute  requiring  a  license  for 
such  business  has  no  application  to  such  an  instance.''^  Under 
a  statute  requiring  a  license  ' '  for  keeping  or  conducting  a  bar- 
room, saloon  or  other  place  where  vinous  or  malt  liquors  are 

87 Gulf  Port  V.  Martin   (Miss.),  State  v.   Woodward,  25   Vt.  616; 

50  So.  502.  Hafer  v.  State,  51  Ala.  37;   State 

68  Earnhardt  v.  State,   171  Ind.  v.  Mcllvenna,  21   S.  D.  489;    113 

428;  m  N.  E.  481.  N.  W.  «78. 

60  Allred  v.  State,  89  Ala.  112;  to  Johnson  v.  State,  44  Ala.  414; 

8  So.  58;  In  re  Clisham,  105  Cal.  State  v.  Hartley,  92  Me.  422;   43 

674;    39   Pac.   37;    People   v.   Pa-  Atl.   19. 

grin,  74  Mich.  34;  41  N.  W.  852;  7i  Allred  v.  State,  89  Ala.  112; 

Carr  v.   State,   5   Tex.   App.   153;  8  So.  56. 

Eppstein  v.   State,    11   Tex.   App.  72  Cost  v.  State,  96  Ala.  60;  11 

480;  State  v.  Martin,  34  Ark.  340;  So.  435. 
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sold  to  be  drunk  upon  the  premises,"  an  indictment  charging 
the  accused  with  carrying  on  "the  business  of  selling  liquor" 
will  not  lie.''  It  is  generally  not  necessary  in  a  charge  for 
carrying  on  the  liquor  business  to  allege  the  particular  liquor 
sold,  the  name  of  the  purchaser,  nor  that  the  accused  had  a 
place  of  business ;  '*  and  an  indictment  alleging  that  the 
accused  without  a  license  "did  engage  in  and  manage  the 
business  of  a  dealer"  in  intoxicating  liquor  is  sufficient  under 
a  statute  providing  that  "any  person  who  shall  carry  on  or 
conduct  any  business  for  which  a  license  is  required,  without 
first  obtaining  a  license  therefor  shall  be  guilty  of  a  mis- 
demeanor. ' '  '^  And  a  charge  that  the  accused  ' '  did  presume  to 
be  a  common  seller  of  intoxicating  liquors  by  retail,  and  did 
sell  to  persons  unknown,"  has  been  held  sufficient  under  a 
statute  making  it  an  offense  to  be  or  to  presume  to  be  a 
common  seller  of  such  liquors.'®  It  has  been  held  that  it  is 
not  necessary  to  set  forth  particular  instances  of  selling,''  and 
it  has  also  been  held  necessary  under  like  statutes."  An  alle- 
gation that  the  accused  "did  presume  to  be,  and  was,  a 
retailer  of  spirituous  liquors  in  less  quantity  than"  a  speci- 
fied quantity,  "and  that  he  delivered  and  carried  away  all 
at  one  time^  and  did  then  and  there  sell  and  retail ' '  a  specified 
quantity  of  spirituous  liquors  to  a  person  named,  has  been 
held  sufficient."    The  charge  of  being  a  common  seller  may  be 


73  In  re  Clisham,  105  Cal.  674 
39  Pac.  37. 

74  Bansey  v.  State,  23  Fla.  316 
2  So.   692. 

75  Roberts  v.  State,  26  Fla.  3fiO 
7  So.  861. 

76  State  V.   Cottle,   15  Me.  473 


Pick.  359;  Commonwealth  v,  Od- 
lin,  23  Pick.  275;  People  v.  Brei- 
denstein,  65  Mich.  65;  31  N.  W. 
623;  Commonwealth  v.  Hart,  11 
Cush.  130;  Commonwealth  f.  Ken- 
dall, 12  Cush.  414;  Commonwealth 
V.  Edwards,  4  Gray,  1 ;   Common- 


Commonwealth   V.   Pray,   13   Pick.  wealth  v.  Wood,  4  Gray,  11;  State 

359;    Commonwealth  v.   Odlin,  23  V.   Williams,   11  ,S.  D.  64;   75  N. 

Pick.  275;  Commonwealth  v.  Thur-  W.  815. 

low,    24    Pick.    374;    Goodhue    v.  78  Commonwealth     v.     Thurlow, 

Commonwealth,  5  Met.  553;  State  24  Pick.   374;    People  v.   Heffron, 

V.  Johnson,   3  E.  I.   94;    State  v.  53  Mich.  527;    19  N.  W.  170. 

Barker,    3    R.    I.    280 ;    Common-  79  Goodhue  v.  Commonwealth,  5 

•wealth  V.  Kendall,   12  Cush.   414.  Met.  553 ;  Commonwealth  v.  Kim- 

77  Commonwealth    v.    Pray,    13  ball,  7  Met.   304;    Commonwealth 
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alleged  with  a  contmuendo,  or  from  day  to  day,  or  on  divers 
days,  between  certain  given  dates.*"  It  is  not  necessary  to 
use  the  word  "common"  as  defining  the  accused  as  a,  "seller" 
if  other  langijage  be  used  conveying  that  meaning ;  ^^  nor  in 
charging  a  sale  need  it  be  alleged  what  particular  kind  of 
.spirituous  liquor  was  sold,  or  to  whom  it  was  delivered,  or 
who  carried  it  away,  even  though  the  statute  specifies  that  the 
liquor  sold  must  be  less  than  a  certain  quantity  carried  away 
at  one  time.*^  It  has  been  held  that  an  averment  that  the 
accused  on  a  day  named  "and  from  that  day  to  the  day  of 
finding  this  indictment,  was,  without  being  duly  authorized 
and  appointed  thereto,  according  to  law,  a  common  seller  of 
spirituous  and  intoxicating  and  mixed  liquors,  part  of  which 
were  spirituous  and  intoxicating,  contrary,"  etc.,  was  suffi- 
cient.'^ So  was  an  averment  that  the  accused,  at  a  certain  time 
and  place  "was  without  being  duly  authorized  or  appointed 
thereto,  according  to  law,  a  common  seller  of  intoxicating 
liquors,  against  the  peace  of  the  Commonwealth  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. ' '  ** 
So  a  charge  that  the  accused  sold  intoxicating  liquors  to  be 
used  as  a  beverage  without  having  first  paid  to  the  county 
treasurer  the  annual  tax,  and  without  having  the  receipt  and 
notice  of  the  tax  posted  in  the  place  where  the  liquors  were 
sold,  sufficiently  shows  that  the  accused  is  a  common  seller 
under  the  Michigan  statute.'^  If  a  statutory  form  be  pre- 
scribed, allegations  in  excess  of  such  form  may  be  regarded  as 

V.  Wilcox,  1  Cush.  503;  People  v.  ker,  2  Gray,  78;  Commonwealth  v. 

Webster,  2  Doug.   ( Mich. )   92.  Edwards,    4    Gray,    1 ;     Common- 

80  Commonwealth  v.  Tarver,  8  wealth  v.  Wood,  4  Gray,  11;  Com- 
Met.  527;  Compionwealth  v.  Ken-  monwealth  v.  Jones,  8  Gray,  413. 
dall,  12  Cush.  414;  State  v.  Stin-  84  Commonwealth  v.  Hoye,  11 
son,  17  Me.  154  j  State  v.  Church-  Gray,  4,62. 

ill,  25  Me.  306;  State  v.  Nutt,  28  85  People    v.    Paquin,    74    Mich. 

Vt.  598.  34;  41  N.  W.  852;  People  v.  Brei- 

81  Commonwealth  v.  Leonard,  8  denstein,  65  Mich.  65;  31  N.  W. 
Met.  529.  623;    Luton  v.  Palmer,   69  Mich. 

82  Commonwealth  v.  Wilcox,  1  610;  37  N.  W.  701;  People  v. 
Cush.  503.  Scott,  90  Mich.  376;  51  N.  W.  520; 

83  Commonwealth  V.  Kendall,  12  People  v.  Quinn,  74  Mich.  632; 
Cush.  414;  Commonwealth  v.  Ba-  42  N.  W.  604. 


1535  IKDICTMBNT.  §  893 

surplusage.'"  It  should  be  observed  tliat  the  county  where  the 
business  is  carried  on  must  be  given,*^  as  well  as  the  time.** 
Two  persons  may  be  jointly  indicted  as  common  sellers,  and 
if  the  indictment  be  dismissed  as  to  one,  the  other  may  h« 
convicted  on  the  joint  charge.*" 

Sec.  893.    Screens  madntalning^-Obsitaructing  view. 

Statutes  are  in  force  that  require  an  unobstructed  view 
from  the  street  of  rooms  in  which  liquors  are  sold,  usually 
during  the  hours  when  sales  are  prohibited.  The  object  of 
such  statutes  is  to  secure  an  observance  of  the  law  when  sales 
may  not  be  made.  Such  statutes  always  apply  to  licensed 
places,  not  to  non-licensed  places,  for  in  the  latter  instances 
sales  cannot  be  made  under  any  circumstances.  In  charging 
a  violation  of  such  a  statute  it  must  be  alleged  the  room  was 
used,  at  the  time  alleged,  for  the  sale  of  intoxicating  liquors, 
and  it  is  not  enough  to  merely  allege  that  it  was  occupied  at 
such  time  for  the  purpose  of  selling  intoxicating  liquors  at 
retail  to  be  drunk  on  the  premises,  thought  it  is  not  necessary 
to  allege  a  sale  was  made  to  any  particular  person.'"  A 
charge  that  the  obstruction  was  "on  or  about"  a  certain  day, 
"which  was  Sunday,"  is  not  sufficient  because  it  does  not 
directly  allege  that  the  obstruction  was  on  a  Sunday  when  a 
sale  could  not  be  made.®^  A  statute  of  Indiana  provides  that 
"any  room  where  intoxicating  liquors  are  sold  by  virtue  of  a 
license  issued  under  the  law  of  the  State  of  Indiana  for  the 
sale  of  spirituous,  vinous,  malt  or  other  intoxicating  liquors  in 

86  state  V.  Woodward,  25  Vt.  As  to  suflSciency  of  a  charge  of 
616.  offering  and  exposing  liquors  for 

87  Harris  v.  State,  50  Ala.  127;  sale  under  New  York  Code  in  vio- 
Commonwealth  v^  Jones,  7  Gray,  lation  of  the  liquor  laws  (Laws, 
415;  see  also  Alien  v.  State  (Tex.  1S97,  p.  233,  c.  312),  see  People 
App.),  13  S.  W.  998.  V.  Seeley,  183  1S[.  Y.  544;  76  N.  E. 

88  Commonwealth    v.    Woods,    9  1102;    affirming    105   N.   Y.    App. 
Gray,      131;      Commonwealth     v.  Div.  149;  93  N.  Y.  Supp.  982. 
Kingman,   14  Gray,  85;   Common-  soHipes  v.  State,  18  Ind.  App. 
wealth  V.  Suqw,  14  Gray,  2"  426;   18  N.  E.  426. 

89  Commonwealth  v.  Colton,  11  oi  state  v.  Slentz,  2T  Ind.  App. 
Gray,  1.  558;    61   N.   B.   956. 
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less  quantities  than  a  quart  "^  at  a  time,  with  permission  to 
drink  the  same  upon  the  premises,  shall  be  situated  upon  the 
ground  floor  or  basement  of  the  building  where  the  same  are 
sold,  and  in  a  room  fronting  the  street  or  highway  upon  which 
such  building  is  situated,  and  said  room  shall  be  so  arranged, 
either  with  window  or  glass  door  as  that  the  whole  of  said  room 
may  be  in  view  frofti  the^  street  or  highway,  and  no  blinds, 
screens  or  obstructions  to  the  view  shall  be  arranged  or  placed 
so  as  to  prevent  the  entire  view  of  said  room  from  the  street  or 
highway  upon  which  the  same  is  situated  during  such  days 
and  hours  when  the  sales  of  such  liquors  are  prohibited  by 
law." "'  Under  this  statute  in  charging  an  obstruction  of  the 
room  by  screens  during  unlawful,  hours  it  is  necessary  to 
allege  that  the  room  was  in  the  basement  of  the  ground  floor 
of  the  building  and  fronted  on  a  public  highway  or  street, 
with  a  glass  window  or  door  in  front,  or  otherwise  show  that 
it  was  such  a  room  as  might  lawfully  be  used  for  the  sale  of 
intoxicating  liquors  T;inder  a.  State,  license.'*  "Where  the  offense 
is  committed  by  obstructing  the  view,  whether  made  by  a 
licensed  or  non-licensed  person,, then  it  is  not  necessary  to, aver 
a  violation  of  the  conditions  of  the  license,  where  a  statute 
makes  it  an  offense  to  violate,  such  conditions.*'  The  Michigan 
statute  in  1895  *"  required  all  curtains,  screens  and  partitions 
that  obstructed  the  view  from  the  sidewalk,  street  or  alley 
"of  the  bar"  to  be  removed ,  during  prohibited  hours.  An 
indictment  charging  that  the  accused  "obstructed  the  vigw 
from  the  street,  sidewalk  and  alley  by  not  removing  said  cur- 
tains that  obstructed' the  view  from  the  street,  sidewalk  and 

92  The   statute   has    no    applioa-  95  Commonwealth     v.     Costello, 
tion   to   a   depot   warehouse   from       133  Mass.  192. 

which  liquor  is  sold  at  wholesale  In    Massachusetts    it    is    neces- 

to    dealers.      Teagarden    v.    State,  sary    to    aver    that    the    licensing 

39  Ind.  App.  15;  79' N.  E.  211.  board  had  required  the  defendant 

93  Burns  E.  S.   1908,  §  8327.  to   remove   the   blinds.      Common- 
o*Slentz  V.  State,  27  Ind.  App.  wealth  v.  Brothers,  158  Mass.  200; 

700;  61  N.  E.  956;  see  also  State       33  N.  E.  386. 

V.  Mathis,   18  Ind.  App.  608;   48  9e  3  How.  Ann.  St.  §2283,  f.  4. 

N.   E.   645;.  State   v.   Mathis,   20 

Ind.  App.  699;  48  N.  E.  1109. 
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alley,"  was  sufficient,  the  words  "saia  curtains"  being  con- 
strued to  refer  to  a  previous  part  of  the  indictment  where 
it  was  alleged  that  the  curtains  obstructed  the  view  "of  the 
bar. "  ""  A ,  charge  that  the  accused  placed  and  maintained 
"a  certain  screen,  blind,  shutter,  curtain  and  partition,"  so  as 
to  interfere  with  the  view  of  the  bar  is  not  bad  for  duplicity."* 
A  charge  that  sales  were  made  in  a  room  improperly  con- 
structed is  not  necessary ;  for  the  offense  is  the  maintenance  of 
the  room  in  a  manner  prohibited  by  law.""  Where  the  offense 
consists  of  obstructing  the  "bar  or  place  in  the  room  where 
liquor  is  sold"  it  is  not  enough  to  charge  that  the  accused  by 
curtains  obstructed  the  view  of  the  saloon  room  from  the  side- 
walk; it  must  be  alleged  he  obstructed  the  view  of  the  "bar 
or  place  in  said  room"  where  liquors  were  sold.^  It  is  not 
necessary  to  aver  the  defendant  had  sold  liquors  in  violation 
of  law  or  that  he  had  violated  the  conditions  of  his  license.^ 

Sec.  894.    Sale  without  first  giving  bond. 

Where  a  statute  required  a  retailer  of  liquors  to  give  a 
bond  and  take  an  oath  not  to  sell  adulterated  liquor,  an  in- 
dictment charging  a  failure  to  give  the  bond,  but  saying 
nothing  about  taking  the  oath,  is  sufficient,  for  the  omission  to 
do  either  is  an  offense.^  So  a  charge  that  the  accused  "did 
then  and  there  unlawfully  sell  spirituous  liquors,  to-wit,  one 
pint  of  brandy,  for  the  sum  of  one  dollar  to  one  M,  without 
then  and  there  having  taken  and  subscribed  an  oath  and  given 
a  bond,  as  required  by  law  of  all  persons  before  selling  or 
offering  to  sell  such  liquor,"  is  sufficient.*  But  it  is  not  neces- 
sary that  the  indictment  name  the  pui"chaser  or  give  the  price 
or  particular  kind  of  liquor  sold.^ 

87  People  V.  Kennedy,  105  Mich.  310;   104  N.  W.  670;  12  Det.  L.  N. 

75;  62  N.  W.  1020.  406. 

98  Commonwealth  v.  Gibbons,  2  Commonwealth  v.  Costello,  133 
134  Mass.  197;  Commonwealth  v.  Mass.  192;  State  v.  Cain,  9  W. 
Keefe,  143  Mass.  467;  9  N.  E.  840.  Va.  539. 

99  State  V.  Wickmire,  16  Ind.  s  State  v.  Crowley,  37  Mo.  369. 
App.  348 ;  45  N.  E.  195.  *  State   v.   Hayes,   38   Mo.   367 ; 

1  People  V.  Sehimmell,  141  Mich.       State  v.  Melton,  38  Mo.  368. 

5  State  V.  Eogers,  39  Mo.  431. 
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Sec.  895.    Keeping  open  at  prohibited  times. 

Where  a  statute  forbids  the  keeping  open  of  a  place  where 
intoxicating  liquors  are  sold  at  certain  times  it  is  the  fact  of 
keeping  the  place  open  that  constitutes  the  crime,  and  the  pur- 
pose with  which  it  was  kept  open  is  immaterial.®  And  where 
it  is  unlawful  to  keep  a  saloon  open  on  the  Sabbath,  the  day 
of  the  month  and  y^ar  should  be  given,  and,  as  a  matter  of 
safety,  added  thereto  that  such  day  was  the  Sabbath,  and  the 
fact  that  it  was  also  alleged  that  the  saloon  was  kept  open  in 
the  nighttime  of  such  day  will  not  vitiate  the  indictment.'' 
Charging  that  the  saloon  was  kept  open  ,on  a  particular  day  of 
the  month,  without  alleging  that  such  day  was  a  Sabbath  or 
the  first  day  of  the  week,  commonly  called  Sunday,  is  not  suffi- 
cient, although  the  day  mentioned  is  in  fact  the  Sabbath  or 
Sunday.'    Facts  must  be  alleged  to  show  that  the  accused  had 


eFant  v.  People,  45  111.  259; 
State  V.  Donaldson,  12  S.  D.  259; 
61  N.  W.  299;  O'Neil  v.  State,  116 
Ga.  839;  43  S.  E.  248;  People  v. 
Talbott   (Mich.), -99  N.  W.  688. 

^Kroer  v.  People,  78  111.  294; 
People  V.  Hobson,  48  Mich.  27; 
11  N.  W.  771;  People  v.  Wheeler, 
96  Mich.  1;  65  N.  W.  371;  Stat-J 
V.  Peterson,  38  Minn.  143;  36  N. 
W.  443;  State  v.  Olson,  38  Minn. 
150;  36  N.  W.  446;  State  v.  San- 
nerud,  38  Minn.  229;  36  N.  W. 
447 ;  Frasier  v.  State,  5  Mo.  536  r 
Jordan  v.  Nicolin,  84  Minn.  367; 
87  N.  W.  915. 

8  Gilbert  V.  State,  81  Ind.  565; 
Gilbert  v.  Commonwealth,  3  Lack. 
Jur.  374. 

"Under  the  indictment,  the 
State  was  at  liberty  to  prove  t!ie 
sale  of  cigars  on  any  Sunday  witli- 
in  six  months  preceding  the  time 
of  the  return  of  the  indictment 
into  court,  as  the  precise  time  of 
the  sale  was  immaterial,  provided 
it  was  not  fixed  at  so  remote  a 


period  as  to  make  it  barrod  by 
the  statute  of  limitations;  but  the 
gravamen  of  the  offense  evidently 
intended  to  be  charged  was  the 
unlawful  engagement  by  the  ap- 
pellant on  Sunday,  in  his  usual 
vocation  of  selling  .  cigars.  To 
make  out  that  offense,  it  was  nec- 
essary to  confine  the  proof  to  some 
particular  Sunday  within  a  time 
not  barred  by  the  statute.  In 
order  that  proof  might  have  been 
so  limited  at  the  trial,  it  was  nec- 
essary that  the  indictment  should 
have  charged  that  the  sale  was  on 
some  day  known  as  and  commonly 
called  Sunday."  Gilbert  v.  State, 
81  Ind.  566;  Pancake  v.  Stab;,  ?1 
Ind.   93. 

A  charge  that  accused  gave 
away  liquor  on  a  specified  clactlon 
day,  "on  or  about  a  certain  day'' 
was  held  sufficient.  Keith  v.  State, 
•38  Tex.  Cr.  App.  678;  44  S.  W. 
847.  Contra,  State  v.  Schell  (B. 
D.),  117  N.  W.  505;  State  v.  Fair- 
child  (S.  D.),  117  S.  W.  506.     (A 
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the  power  to  keep  the  place  closed,  and  this  requirement  is 
usually  satisfied  by  an  allegation  that  he  was  "then  and  there 
the  owner"  or  proprietor  of  such  place,  or  "then  and  there 
had  the  control  thereof. ' ' '  And  where  the  statute  is  limited 
to  licensed  places  (and  such  is  usually  the  case)  it  is  neces- 
sary to  aver  that  the  accused  had  a  license  to  sell  liquors  in 
the  place  he  kept  open  on  the  Sabbath.^"  Where  a  statute 
required  saloons  to  be  closed  after  9  o'clock  "at  night,"  a 
charge  that  the  accused  did  not  close  his  saloon  at  9  o'clock, 
but  kept  it  open  till  after  11  o'clock  "in  the  afternoon,"  was 
held  sufficient  and  not  defective  by  a  failure  to  use  the  words 
"at  night"  after  "9  o'clock,"  and  it  was  not  vitiated  by  the 
use  of  the  words  after  11  o'clock,  "in  the  afternoon,"  it  being 
an  impossible  time.^^  Statutes  not  infrequently  require  saloons 
to  be  kept  closed  on  election  days,  and  in  a  charge  for  the 
violation  of  such  a  statute  it  must  be  averred  for  what  pur- 
pose the  election  was  held.^-  But  the  detail  of  facts  to  show 
it  was  a  lawful  election  need  not  be  set  out,  as  that  notice  of  the 
election  had  been  duly  given,^''  it  usually  being  sufficient  to 
allege  that  the  election  was  ' '  held  by  lawful  authority. ' '  ^* 
Of  course,  the  election  must  be  held  in  the  county  where  the 
saloon  is  located.^'  The  statement  that  it  was  held  to  elect 
certain  officers  is  sufficient,  and  if  more  be  stated  than  that  the 

statute  permitting  it  to  be  alleged  n  People    v.    Husted,    52    Alio'i. 

that  the  alleged  act  was  committed  624;   IS  N.  W.  388. 

"on  or   about"   a,   particular   time  i2Hoskey  v.  State,  9  Tex.  App. 

has  no  application  to  an  instance  202;    Newman   v.   State,    101    Ga. 

of  this  kind.)  534;   28  S.  E.  1005. 

9  People  V.  Hobson,  48  Mich.  27 ;  i3  Janks  v.  State,  29  Tex.  App. 

11  N.  W.  771;  People  v.  Wheeler,  233;   15  S.  W.  815. 

96  Mich.  1;  55  N.  W.  371;   State  i*  Janks  v.  State,  29  Tex.  App. 

V.  Gluck,  41  Minn.  553;  43  N.  W.  233;  15  S.  W.  «15;  Gieb  v.  State, 

483.  31   Tex. -Cr.  Rep.   514;    21   S.   W. 

instate   v.    Peterson,    38   Minn.  190;  Steinberger  v.  State,  35  Tex. 

143;   36  N.  W.  443;   State  v.  01-  Cr.  Eep.  492;  34  S.  W.  617. 

son,  38  Minn.  150;  36  N.  W.  446;  15  Janks  v.  State,  29  Tex.  App. 

State  V.  Sannerud,  38  Minn.  229;  233;     15    ,S.    W.    815;    Miller    v. 

36  N.  W.  447;  Atkinson  v.  State,  State,    44   Tex.    Cr.   App.    99;    09 

33  Ind.  App.  8;   70  N.  E.  660.  N.  W.  622. 
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election  was  held,  it  will  not  be  a  variance.^"  "Where  a  statute 
made  it  an  offense  for  the  proprietor  of  a  saloon  "to  permit 
any  person  *  *  *  to  go  into ' '  his  saloon  ' '  upon  days  and 
hours  when  the  sale  of"  liquors  was  prohibited  by  law,  an 
indictment  charging  that  the  defendant  did  "unlawfully 
suffer,  permit  and  alloys"  persons  in  his  saloon  during  pro- 
hibited hours  was  held, not  insufficient  by  reason  of  the  words 
"suffer  and  allow,"  they  being  mere  surplusage.^'  On  a 
charge  of  illegally  keeping  a  saloon  open,  a  sale  need  not  be 
averred. ^^  Where  it  is  an  offense  to  admit  persons  to  a  bar- 
room, it  must  be  charged  that  the  persons  admitted  were 
admitted  to  such  room,  and  it  is  not  enough  to  charge  they 
were  admitted  to  any  other  room.''  Under  a  statute  for- 
bidding a  licensee  to  permit  persons,  except  members  of  his 
family,  to  enter  his  saloon  on  Sunday,  or  during  any  time 
when  he  could  not  sell  liquors,  it  was  held  sufScient  to  allege 
that  he  was  the  holder  of  a  license  to  retail  liquors,  and  while 
being  engaged  in  the  sale  of  intoxicating  liquors  under  such 
license,  he  "did  then  and  there  permit"  certain  persons, 
naming  them,  "who  were  not  then  and  there  members  of  his 
family,  to  go  and  enter  into  said  room  where  intoxicating 
liquors  were  then  and  there  sold,  the  said  day  being  the  first 
day  of  the   week,' commonly  called   Sunday."^"     Under   a 

10  Steir.berger  v.  State,  35  'fex.  main    in    the    same,    contrary    +o 

Cr.  App.  492;  34  S.  W.  617.  law,"  was  held  clearly  bad.     Re- 

"  Botkins  v.  State,  36  Ind.  App.  gina  v.  Haggard,  30  Up.  Can.  152 ; 

179;   75  N.  E.  298.  Reglna  v.  Parlee,  23  C.  P.   (Can.) 

"A      conviction      should      state  359;    Eegina  v.  Cavanagh,   27   C. 

clearly  which  offense  is  found,  as  P.  (Can.)  537. 

this     may     affect     future     conse-  is  Amio  v.  People,  122  111.  App. 

quenoes    and    proceedings    against  398;     State    v.     Clemmensen,     92 

the  licensed  person."     Patterson's  Minn.    191;    9&    N.    W.   640;    see 

Licensing   Acts    (19th    Ed.),   504,  also  People  v.  McDonnell  (X.  Y.), 

citing  Newman  v.  Bendyshe,  10  A.  108  N.  Y.  Supp.  749. 

&  E.  11;   2  P.  &  D.  340;   Rex  v.  i9  People   v.   Lupton,   52   N.   y. 

Xorth,  6  D.  &  Ry.   143;  Cotterill  Misc.  Rep.  336;    103  X.  Y.  Supp. 

V.  Lempriere,  24  Q.  B.  Div.   634;  172. 

59  L.  J.  M.  C.  133;  54  J.  P.  583.  20  Atkinson    v.    State,    33    Ind. 

"Did  keep  his  bar  open  and  al-  App.  8;  70  N.  E.  560. 
low   parties    to   frequent    and   re- 
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statute  prohibiting  places  where  liquors  are  kept  for  sale, 
"either  at  retail  or  wholesale,"  to  be  kept  closed  on  Sunday, 
it  need  not  be  alleged  whether  they  were  kept  for  sale  at 
"retail"  or  "wholesale."" 

Sec.  896.    Keeping  place  for  unlawful  sale  of  liquors — Tip- 
pling house. 

In  charging  the  keeping  of  a  place  for  the  sale  of  liquors, 
without  a  license  so  to  do,  the  statute  must  be  closely  ob- 
served,-- and  a  decision  in  one  State  can  scarcely  be  relied 
upon  in  another  because  of  the  various  shades  of  difference 
between  the  statutes.  Thus,  where  the  offense  was  the  keeping 
of  a  grocery  for  the  retail  of  liquors,  a  charge  that  the 
accused  kept  a  grocery  and  did  retail  liquors  was  held  insuffi- 
cient ;  because  the  offense  created  by  the  statute  was  the  keep- 
ing cf  a  grocery  for  the  retail  of  liquors,  not  either  the 
keeping  of  it  or  the  retailing  of  the  liquors.^^  In  such  in- 
stances it  is  usually  not  necessary  to  aver  the  particular  kind 
of  liquors  kept.^*  If  the  place  must  be  kept  for  the  pur- 
pose of  selling  liquors,  then  such  purpose  must  be  alleged, 
but  this  may  be  done  in  the  language  of  thfe  statute.^'  And 
where  the  statute  was  that  "if  any  person  *  *  *  by 
agent  or  otherwise,  shall  keep  any  house"  for  the  retail  of 
liquor,  without  a  license,  it  was  held  not  necessary  to  aver 
the  particular  house  in  question  was  kept  "by  an  agent," 
because  of  the  words  ' '  or  otherwise. ' '  ^^     Where  a  statute 

21  People  V.  Talbot,  120  Mich.  (Ark.),  252;  Volmer  v.  State, 
486;  79  N.  W.  688;  6  Det.  L.  N.  34  Ark.  487;  Woods  v.  Common- 
242.  wealth,    1    B.    Mon.    74;    Our    v. 

22  State  V.  Adams,  16  Ark.  497;  Commonwealth,  9  Dana,  9;  Bush 
Commonwealth  v.  Davenport,  2  v.  Republic  of  Texas,  1  Tex.  465. 
Allen,  299;  State  v.  Hoard,  123  24  Barth  v.  State,  18  Conn. 
Ind.  34;'  23  N.  E.  972;  Common-  432.  Contra,  Cousineau  v.  State, 
wealth  V.   Kimball,  7   Gray,   328;  10  Mo.  501. 

State   V.   McGough,   14   E.   I.    63;  25  Barth  v.  State,  18  Conn.  432; 

Commonwealth     v.      Purdy,      147  Commonwealth      v.      Kimball.      7 

Mass.  29:   16  N.  E.  745;   State  v.  Gray,    332,    note;    Commonwealth 

Price,  75  Iowa,  243;  39  N.  W.  291.  v.  Gray,  13  Gray,  26. 

28  Hensley    v.     State,     1     Eng.  26  Kawson  v.  State,  1  Conn.  292. 
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makes  it  an  offense  in  the  owner  or  keeper  of  a  place  to  sell 
liquor  in  it  without  a  license,  it  is  not  sufficient  to  merely 
allege  that  the  defendant  sold  liquor  in  a  plaee,  specifying 
it ; "  but  a  charge  that  accused  retailed  liquors  in  a  house 
has  been  held  a  sufficient  allegation  that  he  kept  the  house ;  ^* 
and  so  is  one,  in  the  absence  of  a  motion  to  make  more  specific, 
charging  that  the  acc^ed  maintained  a  place  where  "whisky, 
lager  beer,  and  other  intoxicating  liquors"  were  kept  for 
sale.^°  So  a'charge  "that  defendant  did  then  and  there,  in 
said  house,  keep  a  tippling  house,  without  having  first  obtained 
a  license  then  and  there  to  keep  a  tavern"  is  good.^"  A  mere 
charge  of  a  sale  of  liquors  is  not  sufficient  to  show  the  keeping 
of  a  tippling  house  without  a  lieense,^^  and  upon  an  averment 
lof  keeping  an  unlicensed  place  it  is  usually  necessary  to  aver 
and  prove  a  sale  therein.^^  But  where  the  offense  was  com- 
mitted by  keeping  a  tippling  house,  a  charge  that  the  accused 
"did  keep  a  drinking  house  and  tippling  shop,  contrary  to 
the  form  of  the  statute,"  was  held  sufficient.**  Under  such  a 
statute  no  allegation  of  sale  is  necessary.^*  But  under  such  a 
statute  a  charge  that  the  accused  kept  and  maintained  "a 
building  occupied  by  himself  as  a  saloon  and  shop,  and  re- 
sorted to  for  th'e  illegal  sale  of  intoxicating  liquors,"  alleges 
the  commission  of  no  offense.*'  Under  the  Massachusetts 
statute  *°  it  is  sufficient  to  aver  that  the  building  described 
was  "used  for  the  illegal. sale  and  keeping  of  intoxicating 
liquors ; "  it  is  not  necessary  to  aver,  more  distinctly  that  the 
keeping  was  illegal,  nor  is  it  necessary  to  aver  that  the  sale 

2T  state   V.   Nickerson,   30   Kan.  Bush,  544;    State  v.  Hadloek,   43 

545;  2  Pac.  654.  Me.  282. 

28  Morrison    v.    Commonwealth,  ^3  State  v.   Casey,  45  Me.   435 ; 

7  Dana,  218.  State  v.  Collins,  48  Me.  217;  State 

2i>Topeka    v.    Raynor,    8    Kan.  v.  Rollins,  77  Me.  380. 

App.  279;  55  Pac.  509.  s*  State   v.   Dorr,    82   Me.    157; 

30  Commonwealth  v.  Turner,  4  19  Atl.  157 ;  Anderson  v.  Van 
B.  Hon.  4;  Commonwealth  v.  Buren,  130  Mich.  695;  90  N.  W. 
Riley,   14  Bush,  4i.  692;  9  Det.  L.  N.  222. 

31  Herine  v.  Commonwealth,  13  35  State  v.  Dodge,  78  Me.  439; 
Bush,  296.  6  Atl.  875. 

32  Braswell  v.  Commonwealth,  6  se  St.  1855,  c.  405,  §  1. 
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or  the  keeping  was  without  appointment  of  law.''  Where  a 
statute  prohibits  the  "maintaining"  a  tenement  house  for  the 
illegal  sale  or  keeping  of  liquor,  the  offense  is  the  maintain- 
ing of  the  house,  so  that  it' is  not  necessary  to  aver  by  whom 
it  is  used.'*  So  where  a  statute  makes  it  an  offense  for  anyone 
in  control  of  a  house  to  permit  it  to  be  used  for  the  illegal 
sale  of  liquor,  an  allegation  that  the  accused  knowingly  per- 
mitted "a  certain  shop"  to  be  used  for  such  purpose  was  held 
sufScient.'"  A  statute  provided  that  every  person  who  shall 
let  any  building  or  tenement  for  certain  purposes  shall  be 
guilty  of  maintaining  a  nuisance.  An  indictment  charging 
that  the  accused,  being  the  owner  of  a  particularly  described 
building,  permitted  its  use  as  a  grogshop,  knowing  at  the 
time  it  was  being  used  for  that  purpose,  was  held  insufScient 
on  the  ground  that  it  only  inferentially  and  argumentatively 
charged  the  building  was  actually  used  for  such  illegal  pur- 
pose. Under  the  same  statute  a  charge  that  the  accused,  being 
the  owner  of  a  building,  did  let  it  with  the  intent  that  the 
tenant  should  during  the  time  of  the  lease  maintain  the  same 
as  a  grogshop,  was  held  insufficient;  because  there  was  no 
averment  that  the  intenf  was  ever  carried  out,  and  also  be- 
cause there  was  a  failure  to  state  when  the  tenancy  was  to 
begin  or  that  the  tenant  ever  took  possession  of  the  building 
within  the  period  charged  in  the  indictment.*"  An  allegation 
that  the  accused  "is  guilty  of  keeping  and  maintaining  a  cer- 
tain tenement"  for  illegal  sale  of  liquor  is  equivalent  to  an 
allegation  that  he  "did  keep  and  maintain  a  certain  tene- 
ment" with  like  illegal  purpose.*^    A  charge  that  the -accused 

STlDommonwealth  v.  Kimball,  7  *i  Commonwealth   v.    Gallagher, 

Gray,  328.  145  Mass.  104;   13  N.  E.  359. 

38  Commonwealth  v.  Sampson,  For  a  sufficient  form  under  Ohio 
113  Mass.  191;  Commonwealth  v.  Act  of  May  1,  1854,  see  Miller  v. 
feersey,  144  Mass.  297;  11  N.  E.  State,  3  Ohio  St.  475;  Kern  v. 
116.  State,  7  Ohio  St.  411;   and  undnr 

39  State  V.  Wiseman,  97  Me.  an  ordinance  of  the  City  of  Yank- 
90;  53  Atl.  875;  Commonwealth  ton,  S.  D.,  see  Yankton  v.  Doug- 
V.  Bartley,  138  Mass.  181.  lass,  8  S.  D.  441;  66  N.  W.  923. 

*o  State    V.    Worden,    27    R.    I.  A  contmuendo  alleging  a  keep- 

484;  63  Atl.  486.  ing   is   usually  surplusage.     Bur- 
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kept  a  place  where  various  kinds  of  intoxicating  liquors  were 
sold  and  stored  for  sale  is  not  bad  for  duplicity,  as  it  charges 
only  one  offense,  which  is  the  keeping. of  the  place  in  violation 
of  the  statute.*^  A  statute  providing  that  without  a  license 
no  person  shall  "engage  in  the  business  of  keeping  a  tavern" 
will  not  admit  of  a  charge  that  the  accused  "did  keep"  such 
a  place,  there  being  a  difference  between  engaging  in  the  busi' 
ness  of  keeping  a  tavern  and  actually  keeping  one.*''  If  the 
statute  forbid  the  keeping  of  a  saloon  "used  as  a  place  of 
resort,"  then  these  quoted  words,  or  similar  ones,  must  be 
used,  for  the  mere  keeping  of  the  saloon  is  not  the  offense; 
created  by  the  statute.**  And  so  a  statute  making  it  an 
offense  to  "keep  or  expose  for  sale"  intoxicating  liquors  is 
not  sufficiently  covered  by  an  allegation  charging  the  accused 
with  "keeping  an  open  bar,"  or  even  with  "keeping  a  public 
bar  for  the  sale  of  intoxicating  liquors."*'  So  if  a  statute 
forbids  sales  without  a  license,  a  charge  that  the  defendant 
kept  "a  saloon  or  a  place  of  public  resort  where  intoxicating 
liquors  were  sold  in  violation  of  law"  must  fail.*'  It  is  an 
offense  at  common  law  to  keep  a  disorderly  liquor  shop,  so 
that  a  charge  that  the  defendant  kept  such  a  shop,  setting 

ner   v.   Commonwealth,    13   Gratt-  The  prosecution  is  not  bound  to 

778.  furnish    a   bill   of   particulars   of 

Xinder  an  early  Vermo  it«statute  the  testimony  on  which  it  relies, 

an  indictment  for  keeping  a  bar-  People  v.  Congdon,  137  Mich.  133; 

room     had     to     allege      it     was  100   N.    W.   266;    11    Det.   L.   N. 

"used  as  a  place  of  resort."   St.<ite  236;   Westbrook  v.  State    (Miss.), 

V.  Stone,  54  Vt.  550.  25  So.  491;  not  even  on  a  charge 

*2  Anderson  v.  Van   Buren   Ci  r-  of  being  a  common  seller.     Lauer 

cuit  Judge,  130  Mich.  695;   90  M.  v.  District  of   Columbia,   11  App. 

W.  6S2;   9  Det.  L.  N.  22?;   Com-  D.  C.  453. 

monwealth  v.   Foss,   14  Gray,  50.  <3  Pettibone    v.    State,    19    Ala. 

The  usual  rules  with  reference  586. 

to    negativing    defenses    prevails.  **  State  v.  Stone,  54  Vt.  550. 

Anderson  v.  Van  Buren,  130  Mich  *5  Commonwealth  v.  Hickey,  126 

695;   90  N.  W.  692;  9  Dei;.  L.  N.  Mass.  250. 

222;   Hamilton  v.  State,  78   Ohio  instate    v.    Gumber,     37     Wis. 

St.   76;    84  N.  E.   601;    Common-  298;    Volmer    v.    State,    34    Ark. 

wealth  V.  Edds,  14  Gray,  406.  487. 
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out  the  particular  disorderly  acts  therein  is  sufficient.*^  A 
charge  that  the  accused  kept  a  tippling  house  without  a  license 
therefor,  wherein  intoxicating  liquors  were  sold,  to  be  drunk 
in  and  about  the  same,  which  house  he  then  and  there  kept 
in  a  disorderly  manner,  is  sufficient ;  *^  and  a  charge  of  keep- 
ing such  a  house  "not  under  pretense  of  keeping  a  tavern" 
is  good, 'at  least  after  verdict.*"  It  is  not  necessary  to  set 
forth  the  acts  making  the  house  a  "tippling  house,"  that  term 
having  a  well  defined  meaning  in  law.^" 

Sec.  897.    Maintaining  liquor  nuisance. 

There  is  not  much  difference  between  the  keeping  of  a  place 
for  illegal  sales  of  liquor  and  the  maintenance  of  a  liquor 
nuisance.  Statutes  of  the  latter  character  are  of  more  recent 
origin  than  those  of  the  former,  and  are  more  severe  and  strict 
in  their  terms.  Under  an  early  Iowa  statute  the  charge  had 
to  be  made  that  the  accused  had  sold  liquors  at  the  place  or 


"State  V.  Hoard,  123  Ind.  34; 
23  N.  E.  972. 

Of  course,  if  the  defendant  be 
known  by  two  names,  an  indict- 
ment under  either  is  sufficient; 
and  proof  of  the  other  will  not 
show  a  variance.  Commonwealth 
V.  Jacobs,  152  Mass.  276;  25  N. 
E.  463. 

An  offense  may  be  laid  in  sev- 
eral counts.  State  v.  Doyle,  15  E. 
I.  527;  19  Atl.  900;  State  v. 
Brady,  16  R.  I.  51;    12  Atl.  238. 

*8  ShiUing  v.  State,  5  Ind.  443. 

49  Webster  v.  Commonwealth,  7 
Dana,  215. 

50  Commonwealth  v.  Riley,  14 
Bush,  44 ;  Allen  v.  Commonwealth, 
10  Ky.  L.  Rep.  (abstract)  280; 
Commonwealth  v.  Neff,  9  Ky.  L. 
Rep.  (abstract)  442;  Long  v. 
Commonwealth,  5  Ky.  L.  Rep.  (ab- 


stract) 128;  Pearce  v.  Commo;n- 
wealth,  5  Ky.  L.  Rep.  407. 

In  Kentucky  it  was  held  neces- 
sary, on  a  charge  of  keeping  a 
tippling  house,  to  aver  the  liquors 
were  sold  in  a  house.  Common- 
wealth V.  Graves,  16  Ky.  L.  Rep. 
(abstract)  272;  Herine  v.  Com- 
monwealth, 13  Bush,  295;  Fitch 
V.  Commonwealth,  4  Ky.  L.  Rep. 
339. 

Under  a  statute  making  it  an 
offense  to  keep,  run  or  operate  a 
place  where  liquors  are  sold  in 
violation  of  law,  a,  charge  that 
accused  was  found  unlawfully  in 
possession  of  liquors  in  a  desig- 
nated building  in  his  possession 
for  the  purpose  of  keeping,  run- 
ning and  operating  a  place  where 
liquors  are  illegally  sold,  is  not 
sufficient.  Earnhardt  v.  State,  171 
Ind.  428;  86  N.  E.  481.   . 
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kept  them  there  for  the  purpose  of  sale."  A  charge  that  the 
accused  committed  the  offense  ''by  using  and  keeping  a  room 
and  place  for  the  purpose  of  selling,  and  by  selling  there, 
therein ' '  intoxicating  liquors  was  held  sufficient."^  On  alleging 
that  he  did  "unlawfully  establish,  keep,  use  and  maintain  a 
certain  building  and  place  in  which  he  owned  and  kept  in- 
toxicating liquors,  with  intent  to  sell  and  give  the  same  away, 
contrary  to  and  in  violation  of  the  laws  of  Iowa,  and  did  at 
the  aforesaid  times  and  place  so  unlawfully  sell  and  give  away 
such  intoxicating  liquors,"  charges  more  than  that  he  kept 
and  sold  them  contrary  to  law;  it  is  a  sufficient  charge  that  he 
kept,  used  and  maintained  a  place  with  intent  to  sell  contrary 
to  law,  and  also  maintained  a  place  in  which  he  kept  liquors, 
with  intent  to  sell  them  in  like  manner."'  Where  one  section 
of  a  statute  related  to  the  illegal  manufacture  of  liquors, 
another  provided  for  the  punishment  of  anyone  selling  liquor 
without  a  permit,  a  third  made  it  an  offense  to  mix  liquors 
and  sell  them,  and  a  fourth  prohibited  all  persons  keeping 
liguors  within  the  State,  or  to  permit  the  same  'to  be  sold 
therein,  a  charge  under  a  fifth  section  providing  that  whoever 
shall  erect  or  use  any  building  or  place  for  any  of  the  purposes 
specified  in  the  sections  just  enumerated  should  be  deemed 
guilty  of  keeping  a  nuisance,  an  indictment  was  held  sufficient, 
though  it  did  not  charge  the  liquors  were  kept  for  sale  or  sold 
in  a  place  to  which  persons  desiring  to  buy  resorted,  because 
not  a  necessary  element  of  the  offense."*  A  charge  of  erecting  a 
building  for  the  purpose  of  selling  liquor  and  with  the  intent 
to  keep  them  with  intent  to  unlawfully  sell  them,  and  therein 
selling  them,  is  not  bad  for  duplicity,  for  it  charges  only 
one  offense,  the  keeping  of  a  nuisance.""     But  a  charge  of 

51  state  V.  Hass,  22  Iowa,   193.  124  N.   W.  385;    State  v.   O'Neal 

As   to  recent  statutes  in  Illinois,  (N.  D.),  124  N.  W.  68. 

see  Johnson  v.  People,  44  111.  App.  ^^  State  v.  Price,  75  Iowa,  243 ; 

642.  39  S.  W.  291. 

"2  state    V.    Freeman,    27    Iowa,  ^4  State  v.  McEnturff,  87  Iowa, 

333;    State  v.  Howarth,  70  Iowa,  691;  55  N.  W.  2. 

157;   30  N.  W.  389;   State  v.  Eu-  56  State  v.  Niers,  87  Iowa  723; 

perty,    70   Iowa,    160;    30   N.    W.  54  N.  W.  1076;   State  v.  Nield,  4 

391;  see  State  v.  Kruse   (N.  D.),  Kan.  App.  626;  45  Pao.  623. 
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maintaining  a  nuisance  in  two  separate  buildings  is  bad  for 
duplicity.""  Where  a  statute  makes  it  an  offense  to  knowingly 
let  premises  to  be  used  as  a  liquor  nuisance,  it  is  sufficient  to 
charge  that  the  accused  "a  certain  room  knowingly  let  to  and 
permitted  to  be  used  by  one  C  0,  for  the  illegal  sale  and 
keeping  for  sale  of  intoxicating  liquors. ' '  "^  Under  a  Massa- 
chusetts statute  a  charge  that  the  accused  during  a  specified 
time  and  in  a  designated  town  "a  certain  tenement,  there 
situate,  used  for  illegal  keeping  and  sale  of  intoxicating 
liquors,  knowingly  and  unlawfully  did  keep  and  maintain"  is 
sufficient."'  A  charge  that  the  accused  kept  and  maintained 
"a  certain  tenement  [describing  it]  then  and  there  used  for 
the  illegal  keeping  of  intoxicating  liquors,  said  tenement,  so 
used  as  aforesaid,  being  then  and  there  a  common  nuisance," 
sufficiently  alleges  that  the  tenement  was  used  for  the  illegal 
purposes  named  therein. °°  A  charge  that  the  accused  unlaw- 
fully kept  a  place  where  intoxicating  liquors  were  sold  is 
sufficient  to  show  the  sales  'were  unlawful.""  "Where  a  statute 
declared  "all  buildings,  places,  or  tenements"  used  for  the 
illegal  sale  of  liquors  to  be  nuisances,  a  charge  that  the  accused 
kept  "a  certain  nuisance,  to-wit,  a  tenement  used  for  the 
illegal  sale  of  intoxicating  liquors,"  was  held  to  sufficiently 
charge  the  offense  of  keeping  a  nuisance."^  A  charge  that 
the  accused  "did  willfully,  unlawfully  and  habitually  sell 
and  suffer  and  permit  the  said  liquors  then  and  there  so  sold 
by  him  by  virtue  of  such  license,  to  be  drunk  on  or  about  the 
said  premises  when  so  sold  as  aforesaid,"  was  held  not  to 

56  state  V.  Wester,  67  Kan.  810;  59  Commonwealth  v.  Hill,  4  Al- 
74  Pac.  239.  leu  589;  Commonwealth  v.  Daven- 

57  State  V.  Pierce  (Me.),  15  Atl.  port,  2  Allen  299;  Commonwealth 
68.  V.  Wright,  12  Allen  190;  Common- 

68  Commonwealth  v.  Davenport,  wealth  v.  Lee,  148  Mass.  8;  18  N. 

2    Allen    299;    Commonwealth    v.  E.   586;   Commonwealth  v.   Howe, 

Quinn,    12    Gray    178;     Common-  13  Gray  26. 

wealth    V.    Kelly,    12    Gray    175;  oo  State  v.   Erickson,    14   N.   D. 

Commonwealth  v.  Ryan,  136  Mass.  139;  103  N.  W.  389. 

496;    Commonwealth    v.    Kelly,    7  6 1  Commonwealth     v.     Quinlan, 

Gray  332,  note;  Commonwealth  v.  153  Mass.  483;  27  N.  E.  8. 
Clark,   145   Mass.  251;    13   N.  E. 
888. 
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allege  sufficiently  an  unlawful  sale  of  liquor,  nor  the  offense 
of  keeping  a  disorderly  house."^  A  saloon  keeper  gave  a 
statutory'  bond  conditioned  that  there  should  be  only  one 
entrance  to  his  saloon  and  that  from  the  street.  He  violated 
the  bond  by  opening  a  door  leading  to  a  driveway  in  the  rear. 
It  was  held  that  a  warrant  charging  the  licensee  "with  main- 
taining a  common  liqjior  nuisance"  in  this  respect  sufficiently 
recited  the  substance  of  the  offense.'^  If  a  statute  defines 
a  nuisance  as  a  place  "used"  for  the  illegal  sale  of  liquors, 
the  charge  cannot  be  that  it  was  "resorted  to"  for  such  illegal 
salfes."*  Nor,  under  such  a  statute,  can  it  be  alleged  that  it 
was  "occupied"  by  the  defendant  for  the  sale  of  liquors.'^ 
And  where  a  statute  defines  the  offense  of  keeping  a  building 
for  the  sale  of  liquors,  it  is  not  enough  to  charge  the  accused 
"kept  a  grocery  and  did  retail"  liquor.""  A  charge  of  specific 
sales  is  not  necessary  if  it  be  alleged  that  the  defendant  kept, 
maintained  and  used  the  specified  building  for  the  sale,  and 
keeping  for  sale,  of  intoxicating  liquors."''  Whether  or  not  it 
is  necessary  to  charge  that  defendant  owned  or  controlled 
the  building  depends  upon  the  statute;  usually  words  of 
ownership  or  control  are  necessary  in  a  charge  of  letting  out 
the  premises."*  But  here  slight  charges  are  usually  sufficient 
as  in  a  case  of  letting ;  thus,  that  the  accused  ' '  a  certain  room 
knowingly  let  to  and  permitted  to  be  used  by  one  C  for  the 

62  Campbell   v.   State,   62   N.   J.  «*  State  v.  Dodge,  78  Me.  439; 
402;   41  Atl.  717.        •                           6  Atl.  875. 

As    saloon   keepers   are   usually  65  Duke  v.  Marston   (X.  H.),  15 

under  bond  to  keep  orderly  houses,  Atl.  222. 

they   may   eject   persona    creating  66  Hensley  v.  fciiate,  6  Ark.  252; 

disturbance  therein.     Hampton  v.  Commonwealth   v.   Hill,    4     Allen 

State     (Tex.     Cr.    App.),     65     S.  5S9;    State   v.   Crabtree,    27     Mo. 

W.  526.     And  there  is  no  reason  232;    State  v.  Adams,  81  lowr,  593; 

why    they   cannot,    aftar     request  47  N.  W.  770;  Commonwealth  v. 

madC;  "bond  or  no  bond."  Kelly,   12  Gray   175. 

It  need  not  be  averred  the  dis-  67  state   v.    Dorr,   82   Me.    167; 

order  was  such  as  to  disturb  the  19  Atl.  157. 

peace  of  the  neighborhood.     Mil-  68  State    v.    Schilling,    14    Iowa' 

ler  V.  Commonwealth    (Ky.),   113  455;   State  v.  Nickerson,  30  Kan. 

S.  W.  518.  545;   2  Pac.  654. 

63  Commonwealth  v.  Ferden,  141 
Mass.  2«;  «  N.  E.  239. 
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illegal  sale  and  keeping  for  sale  of  intoxicating  liquors. ' '  *° 
Of  course,  if  the  accused  kept  the  nuisance,  allegations  of 
ownership  or  control  is  not  necessary.'"  Where  a  statute 
defined  the  offense  of  keeping  a  disorderly  shop  "to  the 
annoyance  or  injury  of  any  part  of  the  citizens  of  this  State, ' ' 
it  was  held  sufficient  to  follow  the  language  of  the  statute  in 
charging  the  offense,  as  ' '  did  then  and  there  unlawfully  keep 
a  place,  to-wit,  a  saloon  where  intoxicating  liquors  were  sold, 
bartered  and  given  away,  and  suffered  to  be  drunk  in  a  dis- 
orderly manner,  and  did  then  and  there  keep  said  saloon  in 
a  disorderly  manner,  by  then  and  there  unlawfully  permitting 
and  suffering  divers  persons  on  week  days  and  Sundays,  by 
day  and  night,  to  congregate  in  and  about  said  saloon,  and 
then  and  there  make  a  great  noise  by  yelling,  quarreling, 
boisterous  talk,  fighting,  swearing  and  drunken  rows,  to  the 
annoyance  and  injury  of  part  of  the  citizens  of  said  State. ' '  '^ 
Where  illegal  sales  are  relied  upon  to  constitute  the  place  a 
nuisance,  then  facts  must  be  alleged  to  show  illegal  sales. 
Thus,  to  allege  that  sales  were  made,  but  the  purchasers  were 
not  retailers  of  beer,  was  held  not  sufficient  because  they 
might  have  been  made  to  jobbers  or  wholesale  dealers  and  not 
to  consumers.'-  Two  persons  may  be  jointly  indicted  for 
maintenance  of  a  nuisance :  one  for  ntaintaining  it,  the  other 
for  aiding.'^     It  need  not  be  alleged  in  Kansas'^  that  the 

69  state  V.  Pierce  (Me.),  IB  Atl.  v.  Howe,  13  Gray  26;  State  v. 
68.  Rhodes,   2   Ind.   321. 

70  State  V.  Ryan,  81  Me.  107;  A  charge  of  sales  to  habitual 
16  Atl.  406;  Donovan  v.  State,  drunkards  and  also  to  minors, 
170   Ind.    123;   83  N.  B.   744.  contrary    to    law,     is     only     one 

71  Skinner  v.  State,  120  Ind.  charge,  a  charge  of  keeping  a  nui- 
127;  22  N.  E.  115;  Sopher  v.  sance.  Nicholson  v.  People,  29 
State,  169  Ind.  177;  81  N.  E.  913.  111.   App.   67.      See   also  State   v. 

72  Terre   Haute   Brewing   Co.   v.  Dean,  44  Iowa  648. 

State,  169  Ind.  242;  82  X.  E.  81.  A  charge  that  accused  kept  li- 

73  State  V.  Ruby,  68  Me.  543.  quors   in   the   past   where   liquors 
The  indictment  should  conclude       "are    sold"    is    not    sufficient,    for 

"Contrary  to  the  statute"  or  the  act  of  keeping  and  sale — a 
"against  the  form  of  the  statute,''  sale  being  necessary — must  concur 
and  not  "to  the  common  nuisance  in  point  of  time.  State  v.  Chiles, 
of   all   citizens."     Commonwealth      64  Kan.  453;  67  Pac.  884. 

tiGen.    St.    1901,    Sec.    2493. 
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place  maintained  as  a  nuisance  is  not  a  private  dwelling  house 
nor  used  in  connection  with  a  place  of  business.'^  Unlawful 
acts  constituting  the  place  a  nuisance  may  be  charged,  con- 
junctively in  one  count,  and  the  State  cannot  be  required  to 
elect  upon  which  one  it  will  rely  J' 

Sec.  898.    Descripfion  of  house  or  pla«e  constituting  the 
nuisajice  as  illegally  kept. 

Under  a  statute  prohibiting  the  keeping  of  a  tippling  house 
it  is  generally  sufficient  to  charge  that  the  accused  did  "keep 
a  tippling  house,"  contrary  to  the  form  of  the  statute,  no 
other  description  being  required,  except  that  it  was  kept  in  the 
jurisdiction  of  the  court  or  in  the  county.'''  But  if  the  in- 
dictment is  against  the  premises,  as  it  were — ^if  they  are  to 
be  abated — ^then  a  specific  description  of  them  must  be  in- 
serted in  the  indictment,  so  as  to  be  readily  known  or  ascer- 
tained.'^ A  charge  that  the  place  where  the  liquors  were 
illegally  sold  was  "  in  a  building  located  on  lot  12,  block  28, ' ' 

75  state   V.    Thurman,    65    Kan.  State  v.  Collins,  48  Me.  217;  How- 

90;   68  Pao.  1081.  ard  v.  State,  6  Ind.  444;  State  v. 

78  State  V.  Lahore    (Kan.),   103  Eollins,    77    Me.    380;    State    v. 

Pac.  106.  *  Krelg,    13    Iowa    426;    State    v. 

An  ordinance  provided  that  "all  Schilling,  14  Iowa  455;  Common- 
rooms,  taverns,  eating  houses,  ha-  wealth  v.  Logan,  12  Gray,  136; 
zaars,  restaurants,  drug  stores,  Commonwealth  v.  Welsh,  1  Allen 
groceries,  cofiFee  houses,  or  other  1;  State  v.  Becker,  20  Iowa  438; 
places  of  public  resort,  wheie  in-  Segars  v.  State,  35  Tex.  Or.  App. 
toxicating  liquors  are  sold,  shall  45;  31  S.  W.  370;  Commonwealth 
he  deemed  a  public  nuisance,  and  v.  Hill,  14  Gray  24;  Common- 
whoever  shall  keep  such  place  by  wealth  v.  Skelley,  10  Gray,  464; 
himself  or  his  agent  or  servant  Commonwealth  v.  Quinlan,  153 
shall  for  each  oflfense  be  fined."  Mass.-483;  27  N.  E.  8. 
It  was  held  that  an  indictment  's  Zumhoff  v.  State,  4  G.  Greene 
drawn  upon  it  which  merely  (Iowa)  526;  State  v.  Waltz,  74 
charged  the  accused  sold  such  li-  Iowa  610;  38  N.  W.  494. 
quor  at  a  place  specified  was  not  In  this  last  case  the  indictment 
suflicient.  Grom  v.  People,  135  was  held  sufficient  to  support  a 
111.   App.   453.  fine,  but  not  an  abatement  of  the 

77  State  V.   Casey,   54  Me.  435 ;  nuisance. 
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in  a  certain  town,  county  and  State,  was  held  sufficient/® 
Where  the  place  was  described  as  "within  G  township,  in  the 
county  of  N,  at  and  near  a  small  village  or  collection  of 
houses,  commonly  known  as  'Wanlock,  '  a  more  particular 
description  of  which  place  is  to  the  State's  attorney  unknown," 
and  also  described  it  as  a  "house,  room  and  place  of 
public  resort  at  and  near  a  place  known  and  commonly  called 
'Wanlock,'  "  this  was  held  sufficient,  the  evidence  showing 
that  the  defendant  kept  a  place  a  few  rods  from  a  place  of 
that  name,  where  he  sold  liquors.^"  In  cases  where  the 
nuisance  was  not  to  be  abolished  but  a  fine  to  be  imposed  for 
keeping  the  nuisance,  slighter  descriptions  have  been  held 
sufficient,  where  a  description  was  required.  As,  "  in  a  certain 
room  in  the  Windsor  Hotel ;"*^  a  building  "at  the  corner  of 
Depot  Square  in  said  town,"*^  "to-wit,  a  building;  to-wit,  a 
tenement  in  a  building,"  was  held  not  inconsistent  in  its 
description  of  the  place.''  "In  a. certain  frame  build- 
ing under  his  [defendant's]  control,"  was  held  sufficient.'* 
The  name  of  the  owner  of  the  building  need  not  be  given.'" 
Nor  is  it  necessary  to  aver,  for  keeping  a  nuisance,  that  the 
building  was  under  the  defendant's  control.''  A  "tenement" 
in  a  certain  named  street  has  been  held  sufficient;''^  so  "a 
certain  building,  to-wit,  a  certain  tenement  known  as  'Clark's 
Block, '  so  called,  situated  on  the  corner  of  Main  and  Mechanic 
streets,  in  the  city  of  Worcester,  said  tenement  being  in  the 
fourth  story  of  said  block,  in  that  part  of  the  block  fronting 
on  Main  Street. ' ' "     Where  it  was  alleged  that  the  accused 

79  State  V.  Knoby,  6  Kan.  App.  ss  Our    House    v.    State,    49    G. 
334;  51  Pac.  53.  Greene   (Iowa),  172. 

80  Daxanbeklar  v.  People,  93  111.  s"  State    v.    Schilling,    14    Iowa 
App.  553.  455. 

81  State  V.  Cox,  82  Me.  417;   19  87  Commonwealth  v.  Skelley,  10 
Atl.  857.            ,  Gray  464. 

82  State  V.  Hall,  79  Me.  501;  11  ss  Commonwealth     v.     Hill,     14 
Atl.    181,    which    corner    was    not  Gray  24. 

stated.  Under  an  early  Ohio  statute  it 

83  Commonwealth    v.    Lee,     148  had  to  he  averred  the  place  was 
Mass.   8;    18  N.  E.  586.  one  of   public  resort.     Aultfather 

84  State   V.   Schilling,    14    Iowa  v.  State,  4  Ohio  St.  467. 
456. 


§§  899,  900        TRAFFIC   IN  INTOXICATING   LIQUORS.  1552 

"did  then  and  there  erect  and  keep  a  certain  tippling  house 
or  place  wherein  spirituous  or  intoxicating  liquOrs  were  sold 
by  the  defendant,  without  license,  to  be  drunk  in  and  about 
the  said  tippling  house,  which  said  tippling  house,  during  all 
the  time  aforesaid,  was  then  and  there  kept  bj^  the  defendant 
in  a  disorderly  manner, ' '  it  was  held  that  the  indictment  was 
not  uncertain  in  chaJging  the  place  where  the  liquors  were 
sold  because  the  words  "tippling  house  or  place  wherein" 
liquors  were  sold  by  the  defendant  were  aided  by  the  state- 
ment that  the  liquors  were  sold  to  be  drunk  "in  and  about 
said  tippling  house. ' '  ** 

Sec.  899.    Time  of  maintaining  nuisance. 

The  keeping  of  a  nuisance  may  be  laid  with  a  cmdinuendo, 
as  on  a  day  named  "and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  finding  this  indictment. ' ' '" 

Sec.  900.    Sale  to  be  drtink  on  premises. 

Where  the  offense  consists  of  a  sale  of  liquor  to  be  drunk 
or  consumed  on  the  premises,  then  it  must  be  averred  that  the 
sale  was  for  that  purpose,  though  it  is  not  necessary  to  give  a 
description  of  the  premises  bej'ond  alleging  that  the  sale  was 
made  within  the  county,  which  carries  with  it  a  charge  that 
the  premises  were  situated  in  the  county  of  sale."^  A  charge 
that  the  liquor  was  sold  "  to  be  drunk  in  or  upon  the  premises 
where  sold"  is  sufficient."^     If  it  be  illegal  to  sell  in  a  less 

89  State  V.  Zimmerman,  2  Ind.  Gray  290;  State  v.  Buck,  78  Me. 
56a;    Shilling    v.    State,    5    Ind.       193;   3   Atl.  5/3. 

443.  As  to  repeating  the  allegation  of 

90  Commonwealth  v.  Hoye,  9  time  in  the  second  clause  of  a 
Gray  292  (not  open  to  a  charge  count,  see  State  v.  Brady,  16  R. 
of     duplicity);     State    v.     Welsh  1.61;   12  Atl.  238. 

(Me.),  7  Atl.  475;  Commonwealth  "i  People    v.    Sweetser,    1    Dak. 

V.    Welsh,    1    Allen     1;     State    v.  308;    46   X.    W.    452;    Dansey   v. 

Prater,  57S.C.  271;    37  S.  E.  933;  State,    23    Fla.    316;    2    So.    692; 

Campbell    v.    State,   62    N.    J.   L.  People   v    McDonnell,    108    X.    Y. 

402;   41  Atl.  717;   Commonwealth  Supp.  749. 

V.  Sheehan,   143   Mass.  468;,  9  X.  92  Higgin  v.  People,  69  111.   11; 

E.  839 ;  Commonwealth  V.  Keefe,  9  Burke     v.     State,     52     Ind.     522; 

State  V.  Williamson,   19  Mo.  384. 
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quantity  than  a  particular  amount,  then  it  must  be  averred 
that  the  amount  sold  was  less  than  such  quantity."^  As  a 
rule,  the  statutes  require  the  allegation  that  the  place  where 
the  liquors  were  sold  was  owned  or  controlled  by  the  de- 
fendant."* If  the  offense  simply  consists  of  a  sale  without  a 
license,  then  a  charge  of  a  sale  of  liquor  to  be  drunk  upon 
the  premises  will  not  vitiate  it,  the  allegations  concerning  the 
place  in  which  it  was  sold  to  be  drunk  being  regarded  as 
surplusage.®^ 

Sec.  901.    Location  of  saloon  in  residence  part  of  city. 

A  charge  that  the  defendant  "did  unlawfully  establish, 
locate,  conduct  and  maintain  a  saloon  within  a  resident  portion 
of  said  city,  contrary  to  the  ordinances  in  such  cases  made 
and  provided,"  was  held  not  suifieient  where  the  ordinance 
defined  the  resident  part  of  the  city  as  "any  part  of  said  city 
where  there  are  more  dwelling  houses  then  there  are  business 
houses  witiin  a  radius  of  three  hundred  feet  of  the  place 
where  any  saloon  is  now  or  may  hereafter  be  located. ' '  °" 

Sec.  902.    Sale  in  general. 

Apt  words  must  be  used  in  charging  a  sale,  and  if  it  be 
doubtful  whether  a  sale  or  a  gift  or  even  a  barter  be  charged, 
the  indictment  will  be  fatally  defective.  Nor  can  it  be  charged 
that  the  accused  "sold,  exchanged,  or  otherwise  disposed  of" 
liquor."'  But  it  may  be  charged  that  the  accused  "did  sell 
and  barter  and  give  away"  liquors,  yet  if  no  price  be  alleged 
the  words  "sell  and  barter"  will  be  regarded  as  surplusage, 
and  the  indictment  stand  as  a  charge  of  a  gift."'     If  it  be 

93  Burke  v.   State,  52  Ind.  522.  o^Raisler  v.  State,  55  Ala.  64; 

94  State     V.     Woolsey,    92     Ind.  Blasdell  v.  Hewit,  3  Caines  157. 
131.  98Eagan  v.  State,  53  Ind.  162; 

95  Commonwealth  v.  Halback,  but  in  Nebraska  where  the  words 
101  Ky.  166;  40  S.  W.  24-5;  19  "sell  and  give  away"  were  used, 
Ky.  L.  Rep.  278.  the  words  "give  away"  were  con- 

9S  Tejszeaski  V.  Dallas   (Tex.  Cr.  strued  to  mean  "deliver."    State  v. 

App.),   45    S.   W.   569.      See   also  Ball,  27  Neb.  601;  43  N.  W.  398; 

Oak     Cliff     V.     State      (Tex.     Cr.  Wendt  v.  State,  32  Neb.   1«2;   49 

App.),   107   S.   W.    1121;    Otte  V.  N.   W.   351;    State  v.   Bielby,   21 

State,  29   Ohio   Cr.  Ct.  Rep.  203.  Wis.    204;    Jordan    v.    State,    37 
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averred  the  accused  sold  the  liquor  for  a  price  it  is  not  neces- 
sary to  aver  that  the  sale  was  "for  purpose  of  gain,"  even 
though  the  statute  inakes  it  an  offense  to  sell  or  barter  liquors 
for  such  purposes.'*  A  charge  that  the  accused  "did  retail" 
liquor  charges  a  sale  under  a  statute  forbidding  sales  by  retail.^ 
It  is  suiBcient  to  charge  that  the  accused  "did  sell  to  one 
G,  then  and  there  being,  spirituous  and  intoxicating  liquors," 
where  it  is  not  necessary  to  aver  the  price  nor  quantity  sold.^ 
But  a  charge  that  the  accused  at  a  particular  time  and  in 
the  county  "did  unlawfully  sell  whisky  and  brandy  and  other 
spirituous  liquors"  is  too  indefinite.*  A  detail  of  the  acts  and 
circumstances  constituting  the  sale  need  not  be  set  forth,* 
nor  by  whose  hand  the  liquor  was  delivered.^  A  sale  by  an 
agent  is  a  sale  by  his  principal,  and  on  a  charge  of  a  sale  by 
the  accused  it  may  be  shown  that  his  duly  authorized  agent 


Tex.  Cr.  App.  222;  39  S.,  W.  110; 
38  N.  W.  780;  Lawson  v.  State, 
151  Ala.  95;  44  So.  50.  Allega- 
tions of  a  gift  in  connection  with 
those  of  a  sale  may  be  regarded 
as  surplusage.  Steel  v.  State,  26 
Ind.  92.  See  State  v.  Fant,  2  La. 
Ann.  837;  State  v.  Finan,  10  Iowa 
19;  State  v.  Woodward,  25  Vt. 
616. 

99  Schlicht  V.  State,  56  Ind.  173; 
State  V.  Finan,  10  Iowa  19;  Ander- 
son V.  People,  63  111.  53;  Arring- 
ton  V.  Commonwealth,  87  Va.  96; 
12  S.  E.  224;  10  L.  R.  A.  242; 
State  V.  Shackle,  29  Kan.  341. 

1  Wrocklege  v.  State,  1  Clarke 
(Iowa)  167;  Commonwealth  v. 
Kimball,  7  Met.  304. 

2  State  V.  Muntz,  3  Kan.  383; 
State- V.  Eatner,  44  Kan.  429;  24 
Pac.  953;  State  v.  Tanner,  50 
Kan.  365;  31  Pac.  1096;  State  v. 
Looker,  54  Kan.  227;  38  Pac. 
288;  State  v.  Smith,  35  Tex.  132; 
State  v.  Heldt,  41  Tex.  220;  State 


V.  Leppert,  7  Ind.  355;  State  v. 
Schreiber,  98  Ind.  333;  State  v. 
Downer,  21  Wis.  274;  Taylor  v. 
State,  126  Ga.  557;  55  S.  E.  474. 

3  Commonwealth  v.  White,  18  B. 
Mon.  492;  Commonwealth  v.  Mid- 
dleton,  8  Ky.  L.  Rep.  264;  State 
V.  Lane,  33  Me.  536;  People  v. 
Minnock,  52  Mich.  628;  18  N.  W. 
390;  Burch  v.  Republic  of  Texas, 
1  Tex.  608;  Alexander  v.  State,  29 
Tex.  495;  Cochran  v.  State,  26, 
Tex.  678. 

*  Commonwealth  v.  Eowe,  14 1 
Gray  47 ;  Commonwealth  v.  Thay-  i 
er,  8  Met.  525;  State  v.  Kelly,  29 1 
Mo.  476.  j 

Thus  if  the  statute  declares 
that  if  any  one  shall  "sell  or  be 
in  any  wise  concerned  in  selling 
liquor,"  he  shall  be  liable  to  a 
fine,  it  is  enough  to  charge  that 
the  accused  "sold"  the  liquors. 
Needham  v.  State,  19  Tex.  332. 

5  State  V.  Steward,  31  Me.  515; 
State  V.  Brown,  31  Me.  520. 
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made  the  sale.'  It  is  not  necessary,  as  a  rule,  to  state  the 
house  where  sold,  it  being  sufficient  to  aver  it  was  sold  in  the 
county.'  A  sale  of  several  kinds  of  liquor  at  one  time  may 
be  alleged  in  one  count,  as  "did  then  and  there  sell  vinous, 
spirituous  and  malt  liquors ; "  *  at  least  it  is  good  after  verdict 
where  no  objection  is  made  for  indefiriiteness.'  But  in  some 
jurisdictions  this  is  not  permitted  because  it  renders  the 
indictment  uncertain.^"  On  a  charge  of  an  illegal  sale 
against  a  druggist,  who  by  law  is  required  to  keep  a  register 
of  all  sales  made  by  him,  it  is  sufficient  to  charge  the  sale 
without  any  reference  to  a  failure  to  keep  the  register,  or 
even  that  he  did  keep  it.'^  Whether  or  not  the  name  of  the 
purchaser  must  be  given  will  depend  somewhat  upon  the  terms 
of  the  statute,^^  as  elsewhere  discussed;  and  the  same  is  true 


8  Johnson  v.  State,  83  Ga.  563; 

10  S.  E.  207;  Commonwealth  v. 
Kimball,  7  Met.  308;  State  v. 
Curtiss,  69  Conn.  86;  90  S.  W. 
1014;  Weil  V.  State,  48  Tex.  Cr. 
App.  603;  90  S.  W.  644;  Regina 
V.  Alexander,  17  Ont.  App.  458; 
McGovem  v.  State,  49  Tex.  <Jr. 
App.  35;  90  S.  W.  502;  Kemp  v. 
State,  120  Ga.  157;  47  S.  E.  548; 
Morgan  v.  Commonwealth  (Ky.), 
97  S.  W.  411;  30  Ky.  L.  Rep. 
139;    Commonwealth   v.    McGuire,  ■ 

11  Gray  460;  Roberts  v.  State,  52 
Tex.  Cr.  App.  355;  107  S.  W.  59; 
Commonwealth  v.  Farren,  9  Alien, 
489;  Commonwealth  v.  Very,  12 
Gray  124;  Commonwealth  v.  Mc- 
Guire, 11  Gray  460;  State  v. 
Wentworth,  35  N.  H.  442;  O'BKyan 
V.  State,  48  Ark.  42;  2  S.  W. 
339. 

If  the  charge  that  the  defend- 
ant- was  "interested  in"  an  un- 
lawful sale,  it  is  not  necessary  to 
give  the  name  of  his  agent 
through  whom  the  sale  was  made. 


CBryan  v.  State,  48  Ark.  42;  2 
S.  W.  339.  If  the  charge  be  that 
the  accused  acted  as  agent  for  an 
individual,  the  name  of  such  in- 
dividual must  be  given.  State  v. 
Higgins,  63  Vt.  191. 

estate  V.  Heldt,  41  Tex.  220; 
In  re  Savage,  84  Va.  619;  5  S.  E. 
565;  People  v.  Sweetser,  1  Dak. 
308;  46  N.  W.  452;  State  v. 
Jaques,  68   Mo.   260. 

8  State  V.  Ratner,  44  Kan.  429 ; 
29  Pac.  963;  State  v.  Tanner,  50 
Kan.  365;  31  Pac.  1096;  State  v. 
Looker,  54  Kan.  227 ;  38  Pac.  288. 

9  State  V.  Ratner,  44  Kan.  429; 
29  Pac.  953. 

10  Commonwealth  v.  White,  18 
B.  Mon.  492;  Commonwealth  v. 
Middleton,  8  Ky.  L.  Rep.  264. 

iiLutton  V.  Palmer,  69  Mich. 
610;  37  N.  W.  701;  People  v. 
Scott,  90  Mich.  376;  51  N.  W. 
520. 

12  People  V.  Minnock,  52  Mich. 
628;  18  N.  W.  390. 


§  902  TRAFFIC   IN   INTOXICATING   LIQUOlt%  1556 

f 

of  the  quantity  sold/^  If  the  statute  forbid  the  sale  of  a 
less  quantity  than  several  gallons,  it  is  not  necessary  to  aver 
that  the  sale  was  at  retail  nor  not  in  an  original  package.^* 
And  where  the  charge  was  that  the  accused  "did  sell  by 
retail,  and  cause  and  knowingly  permit  to  be  sold  to  G  L 
certain  intoxicating  liquors,  contrary  to  law,  contrary  to  the 
statute  in  such  case  n^de  and  provided,"  it  was  held  that  it 
charged  no  legal  offense.^'  If  the  pay  for  the  liquor  is  part 
cash  and  part  in  exchange  for  an  article,  the  charge  may  be 
of  a  sale  only/"  It  is  not  necessary  to  aver  that  the  liquor 
sold  was  delivered,  for  the  word  sale  imports  a  delivery .^^ 
Charging  a  sale  in  the  language  of  the  statute  is  usually 
enough.^'  Thus,  where  a  statute  provided  that  no  person 
should  sell  liquors  in  a  less  quantity  than  one  gallon  without 
taking  out  a  license  as  a_  dramshop  keeper,  it  was  held  suffi- 
cient to  allege  that  the  accused  sold  one  quart  of  whisky 
without  a  license  so  to  do,  it  not  being  necessary  to  aver  the 
price  at  which  it  was  sold,  as  it  is  in  some  States.^"  But 
an  indictment  alleging  that  the  accused,  at  a  particular  time 
and  place,  "did  unlawfully  sell  intoxicating  liquors  in  a 
less  quantity  than  a  gallon  without  then  and  there  having  a 
dramshop  keeper's  license,  or  any  other  authority,"  was  held 

isLutton   V.    Palmer,    &9   Mich.  Mich.  541;   23  N.  W.  213;   Trost 

610;    37    N.    W.    701;    People    v.  v.  State,  64  Miss.  18-8;   1  So.  49 

Scott,  90  Mich.  376;  51  N.  W.S20;  State    v.    Gregory,    27    Mo.    231 

State   V.   Clikenbeard    (Mo.),    115  State  v.  Atkins,  40  Mo.  App.  344 

S.  W.    1059.  Lambie  v.  State,  151  Ala.  86;   44 

Instate   V.    Herd,    1    Mo.    App.  So.  51;  Rogers  v.  State,  58  N.  J. 

-Eep'r   343;   In  re  Savage,  84  Va.  L.  220;   33  Atl.  283;  Hodgman  v. 

619;  5  S.  W.  565.  People,    4    Denio    235;    People   v. 

Instate  V.  Schmidt,  57  N.  J.  L.  Townsey,    5.   Denio     70;     Lincoln 

625;    31    Atl.   280;    Bridgeford   v.  Center   v.    Linker,    6    Kan.     App.' 

State,  7  B.  Mon.  47.       '  369;   51  Pac.  807;   State  v.  Bren- 

18  Commonwealth  v.  Thayer,  8  nan,  «  Kan.  App.  765 ;  50  Pac.  986. 
Met.  525.  19  State  v.  Gregory,  27  Mo.  231 ; 

17  Commonwealth  v.  Leonard,  8  State  v.  Williamson,  19  Mo.  384 ; 
Met.  530;  Bennett  v.  State,  40  State  y.  Fanning,  38  Mo.  359; 
Tex.  Cr.  App.  445;  50  S.  W.  State  v.  Mooty,  3  Hill  (S.  C.) 
947.  187;   State  v.  Young,  6  Cold.  51; 

18  Commonwealth  v.  Roberts,  1  Commonwealth  v.  Hatcher,  6 
Cush.   505;   People  v.  Telford,   56  Gratt.   667. 
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not  to  set  forth  sufficiently  the  particular  acts  constituting 
the  sale.^"  So  was  one  alleging  that  the  accused  "did  unlaw- 
fully and  knowingly  sell  and  give  away  raalt,  spirituous,  and 
vinous  liquors  and  intoxicating  liquors"  on  a  certain  date, 
and  on  all  the  several  days  between  that  date  and  a  certain 
subsequent  date,  without  a  license  so  to  do,  on  the  ground 
that  it  failed  to  charge  directly  and  certainly  particular 
offenses  and  the  time  they  were  committed.^^  In  an  early 
case  in  Vermont  it  was  held  unnecessary  to  aver  that  the  sale 
was  made  with  force  and  arms.-^  A  Virginia  statute  made  it 
an  offense  to  sell  liquor  "by  sample,  representation,  or  other- 
wise, either  at  wholesale,  retail,  or  to  be  drunk  at  the  place 
where  sold,  or  in  any  other  way,  without  a  license"  to  sell. 
In  charging  an  offense  under  this  statute  the  court  said  it  was 
necessary  to  aver  definitely  the  place  of  the  sale,  whether  by 
wholesale  or  retail,  or  whether  to  be  drunk  on  the  premises, 
so  that  the  accused  might  know  for  what  he  was  prosecuted 
and  so  be  able  to  prepare  his  defense.^'  But  it  was  also  said 
that*  it  need  not  be  averred  that  the  sale  was  "by  sample, 
representation,  or  otherwise,"  because  not  an  essential  in- 
gredient of  the  offense.^*  A  charge  that  the  accused  sold  to 
"P  and  N  and  C,  each,  one  drink  of  whisky"  is  bad,  not 
alleging  a  joint  sale  or  one  transaction.^^    Where  the  offense 

20  State  V.  Cox,  29  Mo.  473;  rate,  see  Allen  v.  State  (Tex.), 
State  V.  Fanning,  38  Mo.  409;  13  S.  W.  998,  and  Monford  v. 
State  V.  Solio,  4  Penn.  (Del.)  138;  State,  35  Tex.  Cr.  Rep.  237;  33 
54  Atl.  684.,.  S.  W.  351;    Barker   v.  State,   117 

21  State  V.  Pischel,  16  Neb.  490;  Ga.  428;   43  S.  E.  744. 

20  N.  W.  848;  People  v.  Bates,  61  23  Arrington   v.    Commonwealth, 

N.  Y.  App.  Div.  559;  15  N.  Y.  Cr.  87  Va.  96;    12   S.   E.   224;    10  L. 

Bep.  469;   71  N.  Y.  Supp.   123.  B.   A.    242;     Boyle    v.     Common- 

22  State  V.  Munger,  15  Vt.  290.  wealth,    14    Gratt.    674 ;    State   v. 
In   this    State   the   omission   of  Chapman,   25   W.    Va.    408. 

the  verb  "did,"  in  connection  with  "*  Arrington   v.    Commonwealth, 

the   words    "sell    and    dispose   of"  87  Va.   96;    12   S.   E.  224;    10  L. 

was     held     not     fatal.      State    v.  R..  A.  242. 

Whitney,    15    Vt.    298;    Csesar    v.  25  Alexander  v.  State,  51  Tex.  Cr. 

State,  .50  Fla.  .1;   39  So.  470.  App.  506;    102  S.  W.  1122;   State 

As    to    the    payment    of    liquor  v.  Solkowski,   (Del.),  69  Atl.  839; 

taxes    and    the   amount   due    and  People  v.  Schmidt,  19  N.  Y.  Misc. 
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consisted  of  taking  an  order  for  the  sale  of  liquor,  an  aver- 
ment that  the  accused  "did  unlawfully  take  an  order  for  one 
pint  of  whisky"  was  held  to  sufficiently  charge  the  offense.^* 
Each  distinct  sale  on  any  one  day  is  a  distinct  and  separate 
offense,  and  the  vendor  may  be  prosecuted  separately  for 
each  one  of  them,^^  even  though  the  sales  were  made  in  quick 
succession.^'  Whether  or  not  a  person  selling  liquor  in  local 
option  territory  can*be  prosecuted  for  a  sale  without  a  license, 
or  must  be  prosecuted  for  selling  in  a  territory  where  sales 
are  forbidden,  are  questions  turning  upon  the  peculiar 
language  employed  in  local  option  statutes,  and  no  general 
rule  can  be  laid  down.^"  Upon  a  charge  of  a  sale  without  a 
license,  it  is  not  necessary  to  aver  that  one  could  have  been 
obtained.^"    Upon  a  charge  of  soliciting  orders  for  liquor  in 


Kep.  458;  44  N.  Y.  Supp.  607 
(sold  to  Y  C  and  divers  other 
persons)  ;  Hudson  v.  State,  73 
Miss.  784;  19  So.  «65;  Horn- 
berger  v.  State,  47  Neb.  40;  60 
N.  W.  23;  People  v.  Polhemus,  8 
N.  Y.  App.  Div.  133;  11  N.  Y. 
Cr.  Eep.  372;  40  N.  Y.  Supp. 
491.  See  Shea  v.  Muncie,  148  Ind. 
14;  46  N.  E.  138. 

26  State  V.  Camper,  91  Md.  672; 
47  Atl.  1027-;  Moseley  v.  State 
(Ala.),  47  So.  193. 

27  Eobinson  v.  State,  53  Tex.  Cr. 
App.  567;  110  b.  W.  905;  State 
V.  Darling,  77  Vt.  67;  58  Atl. 
974. 

28  State  V.  Bursaw,  74  Kan.  473 ; 
87  Pac.  183. 

The  Legislature  may  provide 
that  if  a  licensee  sells  on  Sunday 
he  may  be  prosecuted  for  a  sale 
without  a  license.  Schiller  v. 
State,  49  Fla.  25;  38  So.  706. 

20  Moore  v.  State,  126  Ga.  414; 
65  S.  E.  327;  Pughsley  v.  State, 
4  Ga.  App.  494;  61  S.  E.  886; 
Glover  v.  State,  4  Ga.  App.  455; 


61  S.  E.  862;  State  v.  Perkins, 
141  N.  C.  797;  53  S.  E.  735; 
Sandys  v.  Williams,  46  Ore.  327; 
80  Pac.  642;  Kruse  v.*  Williams, 
46  Ore.  632;  80  Pac.  648;  Adams 
Exp.  Co.  V.  Commonwealth  (Ky.), 
103  S.  W.  352;  31  Ky.  L. 
Eep.  810;  Oberer  v.  State,  28  Ohio 
Cr.  Ct.   Eep.   620. 

It  is  not  necessary  to  charge 
that  the  sale  was  unlawful  if 
the  facts  stated  show  it  to  be 
such.  State  v.  Johnson,  62  W. 
Va.  154;  57  S.  E.  371;  U  L.  E. 
A.  (N.  s.)   872. 

so  State  v.  Mudie  (S.  D.), 
115  N.  W.  107. 

Where  the  offense  is  actually 
selling  liquor  in  a  local  option  dis- 
trict, a  charge  that  the  accused 
"did  engage  in  and  pursue  the  oc- 
cupation of  selling  spirituous,  vi- 
nous and  malt  liquors"  is  not  suf- 
ficient. Eobinson  v.  State  (Tex. 
Cr.  App.),  75  S.  W.  526. 

If  a  statute  declares  that  a  deliv- 
ery in  a  local  option  district  shall 
be  deemed  a  sale,  then  the  trans- 
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local  option  territory  as  agent  of  a  company  supplying  liquors, 
it  need  not  be  alleged  whether  the  company  was  an  individual, 
a  partnership,  a  joint  stock  company,  or  a  corporation."  So 
under  a  charge  of  soliciting  such  orders  it  need  not  be  stated 
whether  the  accused  solicited  the  orders  as  principal  or  agent.'^ 

Sec.  903.    Devices  or  evasions  to  conceaJl  sale. 

In  a  few  States  it  is  enacted  that  no  evasion  to  conceal  an 
actual  sale  shall  defeat  the  charge  of  a  sale  having  been 
actually  made.  Such  statutes  as  these  would  seem  to  be  use- 
less, for  if  the  transaction  was  an  actual  sale,  then  no  device 
or  concealment  is  sufficient  to  defeat  the  charge  of  a  sale. 
Thus,  where  such  a  statute  provided  that  "the  giving  away 
of  intoxicating  liquors  or  other  shift  or  device  to  evade  the 
provisions  of  this  act  shall  be  deemed  and  held  to  be  an 
unlawful  selling,"  it  was  held  not  necessary  to  set  out  the 
devices  claimed  to  have  been  resorted  to,  but  it  was  only 
necessary  to  aver  a  sale,  and  under  that  averment  the  devices 
resorted  to  could  be  proven.^'  So  if  the  sale  be  for  part  cash 
and  the  remainder  an  exchange  of  property,  the  averment  of 
a  sale  is  sufficient,  and  a  mere  proof  of  the  cash  paid  will 
support  the  charge.'*  So  a  prohibited  sale  need  not  be 
alleged  to  have  been  made  with  the  intent  to  evade  the  law, 
for  it  is  a  violation  and  not  an  evasion  of  the  law.*''  But 
where  a  statute  forbids  the  giving  away  of  liquor  "in  con- 
sideration of  the  purchase  of  other  property"  after  charging  a 

action  may  be  charged  as  a  sale.  That    certainty   which    is   suffi- 

State  V.  Baserman,  54  Conn.  88;  cient  to  bar   any  future  prosecu- 

6  Atl.  185.  tion  for  the  same  offense  is  suffi- 

31  Weil  V.  State,  48  Tex.  Cr.  cient.  Commonwealth  v.  Knoerr, 
App.  603;  90  S.  W.  644.  3  Ky.  L.  Rep.  (abstract)  694. 

32  State  V.  Braun,  96  Minn.  521 ;  33  People  v.  Sweetser,  1  Dak. 
lOo   N.   W.   975.  308;    46    N.    W.   452;    Devine   v. 

Unless     some     statute     makes  State,  1  Clarke  (Iowa)  443. 

a     sale     of     liquor     an     offense,  s*  Commonweajth   v.   Thayer,   8 

there    is    no   crime    committed    in  Met.  525. 

selling  it.    State  v.  Dougher,  49  Mo.  3b  McMillan    v.    State^    18    Tex. 

409;    Commonwealth  v.  Kelly,   10  App.  376. 
Ky.  li.  Rep.  (abstract)  721. 
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gift,  it  should  be  added  that  it  was  in  consideration  of  the  pur- 
chase of  property,  alleging  what  the  property  was,  if  known.'" 
And  where  a  gift  is  forbidden  if  made  "with  the  purpose  of 
evading  the  law,"  the  indictment  should  allege  that  the  pre- 
tended transaction  was  a  gift  made  with  such  purpose,  though 
it  was  really  a  sale.-'^ 

Sec.  804.    SaJe  or  ^t  to  minor. 

In  charging  a  gift  or  sale  to  a  minor  it  is  not  necessary 
to  give  his  age ;  it  is  sufficient  to  aver  that  at  the  time  he  was 
under  the  age  of  twenty-one  years ;  ^'  but  the  f a«t  of  his 
minority  must  be  averred.^'  No  reference  need  be  made  to  a 
license,  for  a  licensee  can  commit  the  offense  as  readily  as  a 
non-licensee.*"  It  need  not  set  out  the  name  of  the  agent  or 
servant  making  the  sale  if  it  was  so  made.*^  An  allegation 
of  a  sale  to  ' '  John  Minor,  a  person  under  the  age  of  twenty- 
one  years,"  sufficiently  shows  that  the  vendee  was  under  age 
at  the  time  the  sale  was  made,  and  the  use  of  the  words  "then 
and  there"  in  connection  therewith  is  not  necessary.*^  Where 
it  was  made  an  offense  to  sell  to  a  "white  person  under  the 
age  of  twenty-one  years,"  it  was  necessary  to  allege  that  the 
minor  was  a  "white 'person."*'  A  charge  of  a  sale  to  "S 
and  M,  who  being  minors,"  suflftciently  shows  that  both  were 

38  State  V.  Finan,  10  Iowa  19.  and  Supernant  v.  People,  100  111. 

37  Stall  worth  v.  State,  16  Tex.  App.  121 ;  Commonwealth'  v.  Fow- 
App.  345.  ler,  14-5  Mass.  398;   14  N.  E.  457. 

38  Brinkman  v.  State,  57  Ind.  « Mayer-  v.  State,  50  Ind.  18 ; 
76 ;  Loeb  v.  State,  75  Ga.  258 ;  Hat-  Commonwealth  v.  O'Brien,  134 
field  V.  State,  9  Ind.  App.  296 ;  36  Mass.  198 ;  Johnson  v.  State,  74 
N.  E.  664;  State  v.  Allen,  12  Ind-  Ind.  197;  State  v.  Hamilton,  75 
App.  528;  40  N.  E.  705;  Common-  Ind.  238. 

wealth  V.  Sullivan,  153  Mass.  229;  «  ©"Bryan    v.    State,    48    Ark. 

30  N.  E.  1023.  42;   2  S.  W.  339;   State  v.  Mays, 

39  Lind'er  v.  State,  93  Ind.  ,254.       59  W.  Va.  331 ;  53  S.  E.  416. 

A  charge  of  a  sale  to  "A  M  then  «  Shaffer  v.  State,  106  Ind.  319; 

and  there  a  minor"  has  been  held  6  N.  E,  818;   Brinkman  v.  State, 

sufficient.      Waller    v.    State,    38  57  Ind.  76. 

Ark.    656.      See     also    Common-  *3  Commonwealth    v.    Ewing,    7 

wealth  V.  O'Brien,  134  Mass.  198,  Bush  105. 
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minots."  The  word  "give"  used  in  a  statute  forbidding  the 
giving  of  liquor  to  a  minor  is  equivalent  to  the  word  "fur- 
nish" or  "supply,"  the  intent  of  the  statute  being  to  keep 
liquors  out  of  the  control  of  minors.^^  If  a  statute  makes  a 
sale  to  a  minor  the  offense,  then  a  sale  must  be  averred ;  or  if 
it  makes  the  furnishing  of  the  liquors  to  him  "to  be  drunk" 
by  him,  then  it  must  be  alleged  that  the  liquor  was  furnished 
him  to  be  drunk  by  him/"  As  a  rule,  it  is  not  necessary  to 
aver  the  amount  of  liquor  sold  a  minor,  since  a  sale  of  any 
quantity  to  such  a  person  is  an  offense ; "  and  as  it  is  an 
offense  to  give  liquor  to  a  minor,  it  is  usually  not  necessary^ 
to  aver  the  price  paid,  even  though  a  sale  be  alleged,  and 
even  though  it  is  necessary  in  alleging  a  sale  generally  with- 
out a  license  to  state  the  price  paid.**  The  kind  of  liquor 
which  the  statute  forbids  to  be  sold  or  given  to  a  minor  must 
be  stated.*"  A  charge  of  a  sale  of  "spirituous,  vinous,  malt 
and  intoxicating  liquors"  has  been  held  not  to  render  the 
indictment  bad  for  duplicity.'"  A  charge  that  the  accused 
"did  sell,  give  and  barter  to  M  intoxicating  liquor  at  and 
for  the  price  of  ten  cents"  was  held  to  allege  a  sale,  the 
words  "give  and  barter"  being  rejected  as  surplusage  by 
reason  of  the  fact  that  it  was  plainly  evident  that  it  was  the 
intent  of  the  pleader  to  charge  a  sale.^^  But  if  a  "barter" 
be  alleged,  then  facts  must  be  stated  which  show  some  article 
vras  exchanged  for  the  liquor,'^  but  the  value  of  the  article 

«  State  V.  Boncher,  59  Wis.  477;  nan,  63  Ind.  3a5;   State  v.  Allen, 

18  N.  W.  335.  12    Ind.     App.     528;     40    N.     E. 

45  Commonwealth  v.  Davis,  12  705;  Carmon  v.  State,  18  Ind. 
Bush,  240;  Newson  v.  State,  1  450;  Wiles  v.  State,  33  Ind. 
Ga.   App.   790;    58   S.   E.   71.  206;   Dant  v.  State,  106  Ind.  79; 

46  Grunkemeyer  v.  State,  25  5  N.  E.  870 ;  Fenton  v.  State,  100 
Ohio  St.  548.  Ind.  598;    State  v.   Jones,   3   Ind. 

47  Payne  v.   State,  74  Ind.  203;  App.  121;  29  N.  E.  274. 

State  V.  Allen,  12  lad.  App.  628;  so  Kraemer    v.    State,    106    Ind. 

40  N.  E.  705.  192;  6  N.  E.  341. 

48  State  V.  Allen,  12  Ind.  App.  =i  Hatfield  v.  State,  9  Ind.  App. 
528;   40  N.  E.  705.  296;  36  N.  E.  664. 

49  Callahan  V.  State,  2  Ind.  App.  =2  Hatfield  v.  State,  9' Ind.  App. 
417;  28  N.  E.  717;  State  v.  Kan-  296;   36  N.  E.  664. 
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exchanged  need  not  be  averred.''  Whether  or  not  it  must 
be  averred  that  the  vendor  knew  the  purchaser  was  a  minor 
has  been  discussed  elsewhere.  The  necessity  for  such  an  alle- 
gation usually  turns  upon  the  statute,  as  where  knowledge  is 
made  a  necessary  ingredient  of  the  offense ;  but  if  it  does  not 
do  so  an  allegation  of  knowledge  is  unnecessary.'*  It  need 
not  be  averred  that  the  sale  was  not  for  medicinal  purposes,'" 
nor  that  notice  had  been  given  to  the  defendant  not  to  sell  to 
the  minor.'^ 

Sec.  905.    Sale  or  gift  to  minor  without  permit. 

The  usual  statute  of  the  present  day  absolutely  forbids  a 
sale  or  gift  to  a  minor,  but  in  the  past  a  sale  or  gift  to  a 
minor  by  many  statutes  was  only  made  an  offense  where  it 
was  made  without  the  permission,  request  or  consent  of  the 


53  Forkner  v.  State,  95  Ind.  406. 

54  Ward  T.  State,  4«  Ind.  289; 
Jones  V.  State  (Tex.  Cr.  App.),  81 
S.  W.   49. 

B6  Brinkman  v.  State,  57  Ind. 
76;  Shaffer  v.  State,  106  Ind.  319; 
6  N.  E.  818. 

66  State  V.  Hyde,  27  Minn.  153; 
6  N.  W.  555. 

To  purchase  liquor  on  hehalf  of 
a  minor  is  an  offense  both  on  be- 
half of  the  purchaser  and  the 
vendor.  Vincent  v.  State  (Tex. 
Cr.  App.),  55  S.  W.  819. 

The  sex  of  the  minor  need  not 
be  given.  Supernant  v.  People, 
100  111.  App.  121. 

An  indictment  for  selling  in- 
toxicating liquors  to  a  minor,  in 
the  following  form,  is  good,  viz.: 
"State  of  West  Virginia,  M  Coun- 
ty. To-wit:  The  grand  jurors  of 
the  State  of  West  Virginia  in  and 
for  the  body  of  the  county  of 
M,  upon  their  oaths  present,  that 
A  M   B,   on  the   —  day   of  No- 


vember, in  the  year  1889,  within 
one  year  next  preceding  the  date 
of  the  finding  of  this  indictment, 
in  the  said  county,  he,  the  said  A 
M  B,  having  then  and  there  a 
State  license  to  sell  spir- 
ituous liquors,  wine,  porter,  ale, 
beer  and  other  intoxicating 
drinks,  did  at  his  place  of  busi- 
ness, and  on  premises  under  his 
control,  in  the  town  of  M,  then 
and  there  unlawfully,  and  in  vio- 
lation of  the  conditions  of  his 
license  bond,  sell  and  give  away  to 
F  F,  a  minor,  under  twenty-one 
years  of  age,  spirituous  liquors, 
wine,  porter,  ale,  beer  and  other 
intoxicating  drinks,  he,  the  said 
A  M  B,  then  and  there  knowing 
and  having  reason  to  believe  the 
said  F  F  was  then  and  there  a 
minor  under  twenty-one  years  of 
age,  against  the  peace  and  dig- 
nity of  the  State."  State  v.  Bog- 
gess,  36  W.  Va.  713;  15  S.  E.  423. 
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minor's  parents  or  guardians.  Under  these  statutes  it  there- 
fore became  necessary  to  aver  that  the  sale  or  gift  to  the 
minor  was  made  without  the  permission  of  such  person.'*' 
The  indictment  had  to  allege  that  the  consent,  permission  or 
request  had  not  been  given  by  all  the  persons  who  could  give 
it;  as,  if  the  permission  of  the  parent  or  guardian  was  neces- 
sary,  it  had  to  be  alleged  that  neither  the  parent  nor  guardian 
had  given  his  permission.''  So  where  the  consent  of  the 
'.'parents"  is  requisite,  a  charge  that  the  consent  of  the 
"father"  had  not  been  given  was  held  fatal,"*  and  the  same 
ruling  was  made  where  the  "written  consent  or  request"  of 
the  parent  was  necessary  and  the  averment  was  that  the  sale 
was  "without  the  written  consent  and  request,"  because  that 
was  an  attempt  to  charge  that  both  a  written  consent  and 
request  was  necessary  to  justify  the  sale  when  only  one  of 
them  was  necessary. "*'  Yet  it  has  been  held  that  where  a  sale 
"without  the  written  consent  or  order  of  the  parent  or 
guardian"  was  an  offense,  a  charge  that  the  sale  was  made 
"without  the  written  consent  of  or  order  of  the  parent"  was 
sufficient,  notwithstanding  the  fact  no  reference  was  made 
to  a  guardian."^  So  where  a  sale  "without  the  consent  of 
the  parent,  guardian  or  person  having  the  legal  charge  of" 
the  minor,  a  charge  of  a  sale  "without  the  consent  of  the 
parent  or  guardian"  was  held  sufScient  without  using  the 
words  "or  person  having  the  legal  charge  of"  the  minor.** 
If  the  parents  be  dead  and  no  guardian  appointed,  then  these 
facts  should  be  averred  to  show  no  request  or  consent  had 
been  given."^    It  is  not  necesssary  to  aver  the,  age  and  sex  of 

57  Parkinson    v.    State,    14   Md.  09  Lautzneater  v.  State,  19  Tex. 
184;   74  Am.  Dee.  522.  App.  320. 

58  State  V.  Emerick,  »5  Ind.  324.  «o  Commonwealth  v.  Hadcratt,  6 
But  in  an  instance  of  this  kind  it  Bush  91. 

was  said  it  would  be  presumed  the  si  Mogler  v.  State,  47  Ark.  109; 

parent  was  alive  and  therefore  un-  14  S.  W.  473.       This  case  is  in 

necessary  to  allege  that  the  guar-  line   with   the   Indiana   case   just 

dian    had   not   given   his    permis-  cited  in  the  note, 
sion.     State  v.  Shoemaker,  4  Ind.  »2Weed  v.  State,  55  Ala.  13. 

100.     See  also  Newman  v.  State,  63  Reich  v.  State,  63  Ga.  616. 

ea  Ind.  533. 


§§  906,  907        TKAFFIC   IN   INTOXICATING   LIQUORS.  1564 

the  minor,  merely  alleging  he  was  under  twenty-one  years  of 
age  being  sufSeient."'' 

Sec.  906.    Sale  to  drunkard  or  intoxicated  person. 

What  allegations  must  be  used  in  charging  a  sale  to  a 
,  drunkard  or  intoxicated  person  must  depend  upon  the 
phraseologj'^  of  eaeh%statute.  If  the  statute  makes  it  an 
offense  to  sell  to  anyone  "in  the  habit  of  getting  drunk,"  then 
the  indictment  must  contain  an  allegation  that  he  had  that 
habit  at  the  time  of  the  sale.®"  But  this  is  not  necessary 
where  the  offense  is  a  sale  to  an  intoxicated  person,  it  being 
sufficient  to  aver  that  the  purchaser  was  "then  and. there  in 
a  state  of  intoxication"  or  "intoxicated."  °^  An  averment 
that  the  person  was  "in  the  habit  of  becoming  intoxicated" 
is  a  sufficient  averment  that  he  was  in  the  habit  of  "being 
intoxicated"  at  the  time  the  liquor  was  sold  him.*^  Elsewhere 
has  been  discussed  whether  knowledge  on  the  part  of  the 
vendor  of  the  habits  of  the  purchaser  was  a  necessary  element 
of  the  offense.  If  it  is,  then  the  fact  of  his  haying  such 
knowledge  at  the  time  of  the  sale  must  be  averred ;  "^  if  not, 
then  it  is  not  necessary.""' 

Sec.  907.     Sale  to  drunkard  after  notice  given. 

A  statute  in  Indiana  makes  a  sale,  gift  or  barter  of  in- 
toxicating liquors  "to  any  person  who  is  in  the  habit  of  be- 

B^Supernant  v.  People,  100  111.  not  be  alleged  the  drunkard  was  a 

App.  121.  minor,   and  if  it  be,   it-  need  not 

It  may  be  noted  that  a  minor  be  proven.) 

attains  to  twenty-one  years  of  age  «8  Commonwealth     v.     Bell,     14 

on  the.  day  preceding  the  twenty-  Bush  433.     See  Parker  v.  State,  4 

first     anniversary     of    his     birth.  Ohio   St.   563. 

Wells  V.  Wells,  6  Ind.  447.  ooMapes  v.  People,  69  111.  523; 

8s  Wiedemann,  92  111.  314;  State  Werneke  v.   State,   50    Ind.   22. 

v.  Dolan,   122  Ind.  141 ;  23  N.  E.  Of  course,  if  an  ordinance  pro- 

761.  hibits    sales    to    drunkards,    it    is 

66  Berry  v.  State,  67  Ind.  222.  not  necessary  to  set  it  out  lit«r- 

«'  Dolan  V.  State,  122  Ind.  141 ;  ally,  it  being  suiBcient  to  aver  its 

23  N.  E.  761;  Jenkins  v.  State,  82  substance.      Woods    v.    Prineville, 

Miss.  500;  34  So.  217.     (It  need  19  Ore.  108;  23  Pac.  880. 


1565  .  INDICTMENT.  §  907 

coming  intoxicated,  after  notice  shall  have  been  given  to  him, 
in  writing,  by  any  citizen  of  the  township  or  ward  wherein 
such  person  resides,  that  such  person  is  in  the  habit  of  be- 
coming intoxicated"  an  offense.  The  offense,  of  course,  can 
only  be  incurred  after  the  receipt  of  a  written  notice,  given  ^^ 
by  the  proper  citizen,  concerning  a  person  in  the  township  or 
ward  who  is  "in  the  habit  of  becoming  intoxicated. ' '  '^ 
Proof  of  the  giving  of  the  notice  is  essential  to  a  eonviction,^^- 
and  while  a  sale  by  an  agent  will  render  the  principal  guilty, 
yet  if  it  be  made  in  direct  violation  of  his  commands,  he 
will  not  be  liable  to  the  penal  provisions  of  the  statute.''  And 
if  the  charge  be  a  sale,  there  can  be  no  conviction  on  proof 
of  a  gift.'*  The  proof  must  show  that  a  proper  person  gave 
the  notice.'"  Under  this  statute  the  indictment  must  allege 
that  the  person  concerning  whom  the  notice  was  given  was 
in  the  habit  of  becoming  intoxicated,'"  at  the  time  the  sale 
or  gift  was  made,"  that  the  statutory  notice  had  been  given 
the  accused  by  a  qualified  person,'*  and  that  it  was  in 
writing.'^  If  the  notice  has  been  given  by  the  purchaser's 
wife,  then  it  must  be  alleged  that  she  was  a  citizen  of  the 
township  or  ward  wherein  her  husband  resided.*"  The  mere 
allegation  that  the  accused  had  notice  of  the  habits  of  the 
person  in  question  is  not  sufficient,'^  nor  is  an  allegation  that 
the  defendant's  employer,  where  the  charge  is  against  his 

fo  A   signing   does   not   seem   to  '*  Harvey  v.  State,  80  Ind.  142. 

be  necessary  if  given  in  person.  ''^  Dolan  v.  State,  122  Ind.  141 ; 

711   Burns  E.   S.   1908,   §2485;  ^3  X.  E.  714. 

Miller  v.   State,   107   Ind.   152;    7  76  Geraghty    v.   State,    110    Ind. 

X.    E.   898;    btate   v.   Smith,    122  03;   11  X.  E.  1. 

Ind.   178;    23   X.  E.   714;    Wilson  "  Zeizer  v.   State,  47  Ind.   129. 

V.    State,    19    Ind.    App.    389;    46  Js  State  v.  Smith,  122  Ind.  178 ; 

N.  E.   1050.  23  N.  E.  714;   Geraghty  v.  State, 

72  State  V.  Smith,  122  Ind.  178;  110  Ind.  103;  11  X\  E.  1. 

23  N.  E.  714.  70  Geraghty   v.   State,    110   Ind. 

73  0'Leary  v.  State,  44  Ind.  91;  103;   11  X.  E.  1;   State  v.  Smith, 
Lathrope   v.    State,   51    Ind.    192;  122  Ind.  178;  23  X.  E.  714. 
Miller  v.   State,   107   Ind.   152;    7  so  Engle  v.  State,   97   Ind.   122. 
N.  E.  898;  Wilson  V.  Stajte,  19  Ind.  si  Geraghty   v.    State,    110   Ind. 
App.  389;  43  N.  E.  1050.  103;    11  X.  E.  1. 
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barkeeper,  had  such  notice.'^  It  must  be  charged  that 
the  person  giving  the  notice  was  a  resident  of  the  ward  or 
township  at  the  time  he  gave  the  notice,  and  it  is  not  enough 
to  allege  he  was  at  the  time  the  indictment  is  found.*^  The 
quantity  sold  or  giyen  need  not  be  alleged.'*  Finally,  it  may 
be  said  that  a  charge  of  this  character  is  sufficient  if  it  be 
substantially  in  the  Isftiguage  of  the  statute.*' 

Sec.  908.    Sale  or  gift  on  Sunday. 

In  charging  a  sale  on  a  Sunday  or  Sabbath  care  must  be 
observed  with  reference  to  the  time  of  the  sale,  for  here  time 
becomes  of  the  gist  of  the  offense.'"  Such  allegations  must 
be  used  as  show  a  sale  on  Sunday.*'  But  where  the  charge 
was  that  the  defendant  ' '  on  the  1st  day  of  May,  1889,  unlaw- 
fully did  keep  open  his  dramshop  on  Sunday,"  this  was  held 
sufficient,  although  such  first  day  of  May  came  on  Wednes- 
day.'* But  a  charge  of  a  sale  made  "on  or  about  the  2d  day 
of  November,  1873,  the  said  day  being  Sunday,"  was  held 
not  to  charge  the  offense  with  sufficient  accuracy.'*     And  it 

82  state  V.  Smith,  122  Ind.  178;  App.),  Ill  S.  W.  856;  Walbert  v. 

23  N.  E.  714.  State,    17    Ind.    App.   350;    4«   N. 

ssGeraghty    v.    State,    110   Ind.  E.   827;    State  v.  Maryland  Club, 

103;   11  N.  E.  1.  105  Md.  585;   66  Atl.  667. 

84  Brow  V.  State,  103  Ind.  133;  88  Marguardt  v.  State,  52  Ark. 
2  N.  E.  296.  269;   12  S.  W.  562;  Roy  v.  State, 

A   charge   of   ''sell,   barter    and  91    Ind.    417;    State   v.   Eskridge, 

give  away"  is  not  bad  for  duplie-  1   S.   W.   413;    Frasie  v.   State,  5 

ity  if  the  evidence  shows  the  ac-  Mo.  536;  Commonwealth  v.  Kings- 

cused  did  only  one  of  these  three  bury,  5  Mass.  496 ;  State  v.  Drake, 

things.     Hatfield  V.  State,  9  Jnd.  69  N.  C.  589;   Megowan  v.  Com- 

App.  296;    36  N.  E.  664.  monwealth,  2  Met.  (Ky.),  3;  Hoo- 

Different    counts    in    same    aflS-  ver  v.  State,  56  Md.  584;   People 

davit.     Deveney  v.  State,  47  Ind.  v.   Ball,   42    Barb.   324;    Clark   v. 

208.  State,  34  Ind.  311;  Ruge  v.  State, 

85  State  v.  Smith,  122  Ind.  178 ;  62  Ind.  388. 

23  N.  E.  714.  80  Effinger  v.  State,  47  Ind.  235, 

88  Effinger  v.  State,  47  Ind.  235 ;  256,  262 ;   Ruge  v.   State,  62  Ind. 

256,  262;  People  v.  McDonnell   (N.  388;  State  v.  Slentz,  27  Ind.  App. 

y.),  108  N.  Y.  Supp.  749.  557;  61  N.  E.  793. 

87  Morris  v.  State,  47  Ind.  503.  Contra,  Brown  v.  State,  16  Neb. 

It    is    sufficient    to    follow    the  658;  21  N.  W.  454. 

statute.     State     v.     Cragg     (Mo. 
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has  been  held  that  it  is  not  sufficient  to  merely  specify  a 
certain  day  of  the  month,  because  under  su-eh  a  charge  any  sale 
can  be  proven,  which  was  made  within  the  statute  of  limita- 
tions, and  the  accused  would  not  know  whether  he  was  charged 
merely  with  a  sale  or  with  a  sale  on  Sunday ."''  It  is  sufficient, 
after  stating  the  date  of  the  sale,  to  allege  that  the  day  named 
was  "the  first  day  of  the  week,  commonly  called  Sunday,"" 
or  the  ' '  Lord 's  Day, ' '  when  that  term  is  used  in  the  statute.'^ 

Where  the  indictment  charged  that  "on  the  day  of 

June,  1886,  that  day  being  then  and  there  the  first  day  of 
the  week,  commonly  called  Sunday,"  it  was  held  to  sufficiently 
show  the  sale  took  place  on  Sunday."^  Of  course,  it  is  not 
necessary  to  allege  that  the  vendor  held  a  liquor  license,"* 
unless  the  statute  is  limited  in  its  application  to  licensees,*' 
or  unless  there  is  to  be  a  decree  forfeiting  the  license ;  nor  is 
it  necessary  to  aver  the  liquor  was  to  be  drunk  on  the  prem- 
ises, unless  the  statute  makes  that  an  essential  ingredient  of 
the  offense ;  "^  nor  the  amount  sold ;  °^  nor  that  the  liquor  was 
sold  as  a  beverage  unless  that  is  an  essential  part  of  the  offense, 
made  so  by  statute.'*  Where  sales  are  permitted  on  Sundays 
upon  prescription,  it  is  usually  necessary  to  negative  that  the 
sale  was  made  upon  prescription.""    Where  a  statute  specifi- 

soSheplerv.  State,  114  Ind.  194;  19  K   W.  374;   State  v.  Cain,    8 

16  N.  E.  521;  Gilbert  v.  State,  81  W.  Va.  720. 

Ind.   565 ;    Robinson   v.    State,    38  so  Megowan  v.  Commonwealth,  2 

Ark.  i54«    (date  given  not  a  Sun-  Met.    (Ky.)    3;    Lay  ton  v.   State, 

day).  49   Ind.  229;   Morris  v.   State,  47 

91  State  V.  Brown,  83  Mo.  480 ;  Ind.  503. 

State  V.  Roehm,  €1  Mo.  82;  State  »' Megowan    v.    Commonwealth, 

V.  K.och,  61  Mo.  117;  State  v.  Crab-  2  Met.   (Ky.)   3. 

tree,  27  Mo.  232;    State  v.   Effin-  »8  Morel  v.   State,  89  Ind.  275;- 

ger,   44  Mo.   81;    Henry  v.  State,  Shepter  v.  State,  114  Ind.  194;   16 

113  Ind.  304;.  15  N.  E.  593.  N.   E.   521;    Dowdell  v.   State,  58 

92  Commonwealth  v.  MeKiernan,  Ind.  333. 

128  Mass.  414;   State  v.  Peterson,  »»  Shepler  v.  State,  114  Ind.  194; 

38  Minn.  143;  36  N.  W.  443  ("the  16  N.  W.  521. 

Sabbath").  A   charge   of   keeping   a    saloon 

93  State  V.  Effinger,  44  Mo.  App.  open  on  a  specified  day,  "the  same 
81.  being   the    Sabbath,   in   the   night 

9*  Stein  V.  State,  50  Ind.  21,  22.       time    of    said    day,    so    being    the 
95  Jensen  v.  State,  60  Wis.  577;       Sabbath  day"  is  sufficient.     Kroer 

V.  People,  78  111.  294. 
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cally  makes  it  an  offense  for  a  servant  or  barkeeper  to  sell 
liquor  of  his  master,  or  principal  on  Sunday,  the  indictment 
must  allege  that  the  liquor  sold  was  his  master's  and  that  he 
sold  it  as  agent  or  employe  of  the  owner/  A  pending  in- 
dictment for  a  sale  without  a  license  is  no  bar  to  a  prosecution 
for  the  same  sale  on  Sunday.^  And  an  indictment  charging 
a  sale  without  a  license  is  not  vitiated  by  the  fact  that  it  was 
designated  as  a  sale  on  the  Sabbath.^ 

Sec.  909.    Sale  or  gift  on  election  day. 

It  is  necessary  in  charging  a  sale  of  liquors  on  an 
election  day  to  aver  that  an  election  was  then  held  in 
the  place  where  the  offense  is  committed.  If  it  is  a  State  or 
county  election,  then  it  should  be  alleged  that  the  election 
was  held  in  the  county;  if  a  city  or  town  election,  then  in 
such  city  or  town;  but  if  the  election  be  held  in  a  ward  of 
such  city  or  town,  whether  or  not  it'  should  be  alleged  the 
sale  was  held  in  such  ward,  or  merely  in  the  city  or  town, 
will  depend  upon  whether  the  statute  forbids,  in  ease  of  a 
ward  election,  that  all  sales  in  the  city  or  town  are  forbidden 
or  merely  .those  in  such  ward.*  It  must  be  distinctly  averred 
that  the  sale'  was  on  an  election  day,  but  an  averment  that 
the  accused  "did,  on  election  day,  sell  and  give"  away  in- 
toxicating liquors,  sufficiently  shows  an  election  was  held.' 

1  Behrens  v.  State,  42  Tex.  Cr.  fense,  was  mere  surplusage,  and 
App.  629;   62  S.  W.  568.  if  the  defendant  does  not  ^how  his 

2  Montross  v.  Commonwealth,  8  license  a  conviction  is  proper  if 
Pa.  Super.  Ct.  237.  the  proof  shows  the  sale  to  have 

3  Harrington  v.  State,  77  Ark.  been  on  any  day  within  the  year 
480;  91  S.  W.  747.  It  must  be  prior,  to  the  finding  of  the  indict- 
shown  the  liquors  in  question  are  ment.  Baer  v.  Commonwealth,  13 
such  as  the  statute  forbids.  State  Ky.  Law  Eep.  (abstract)  396.  . 
V.  Lisles,  58  Mo.  359.  *  Zweifel  v.  State,  16  Tex.  App. 

Where  the  accusatory  part  of  an  154;   Patton  v.  State,  31  Tex.  Cr. 

indictment,  having  fixed  the  offense  Rep.  20;    19  S.  W.  252;    State  v. 

as   a  selling  of  liquor   without  a  Weaver,  83  Ind.  542. 
license,  an  averment  that  the  of-  5  State  v.  Irvine,  3  Heisk.  155 ; 

fense    was    committed    by    selling  Niedeiser  v.  State,  6  Baxt.  499. 
on  Sunday,  which  is  a  distinct  of- 
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But  where  the  offense  was  for  selling  or  giving  away  of 
liquors  "during  a  public  election,"  a  charge  of  a  sale  or  gift 
"on  and  during  an  election  day"  was  held  insufficient,  for 
the  sale  may  have  taken  place  on  the  election  day  after  the 
election  was  over."  A  statute  prohibited  the  keeping  open  of 
a  barroom  where  liquors  were  sold  "during  any  portion  of  a 
day  on  which  an  elecltion  is  being  held  for  any  purpose  or 
office  whatsoever,  in  any  voting  precinct,  village,  town,  or 
city  where  such  election  is  held,  or  within  three  miles 
thereof."  An  indictment  alleged  that  the  accused  kept  open 
his  barroom  on  a  certain  day,  "the  said  day  being  an  election 
day  on  which  an  election  was  then  and  there  being  held"  for 
the  purpose  of  determining  "whether  or  not  B  City  should 
be  incorporated,"  but  it  was  held  insufficient  because  of  the 
absence  of  an  allegation  that  the  liquor  was  sold  in'  B  or 
within  three  miles  of  that  place,  and  also  because,  only  by 
inference,  was  it  shown  that  B  City  was  in  the  county.  The 
indictment  failed  to  aver  that  the  barroom  was  kept  open  in 
the  accused's  voting  precinct,  but  it  was  held  that  an  allega- 
tion to  that  effect  was  not  necessary.'  An  allegation  that  the 
election  was  held  "under  and  by  lawful  authority,  for  the 
purpose  of  voting  for  presidential  electors,  congressmen.  State, 
district,  county  and  precinct  officers,  the  same  being  a  general 
election,"  is  sufficient  to  show  the  purpose  for  which  the 
election  was  held.*  In  the  case  of  a  special  election  it  is  not  . 
necessary  to  allege  by  whom  or  by  what  authority  it  was 
ordered,  but  it  is  sufficient  to  aver  that  it  was  ' '  held  by  lawful 
authority"  for  the  election  of  a  certain  officer  (where  it  is 
necessary  to  state  the  purpose  of  the  election)  and  that  it 
was  being  held  "by  lawful  authority"  when  the  gift  or  sale 
was  made.^     If  the  offense   is  for  anyone  to  seM  liquor  in 

8  State  V.  Stamey,  71  N.  C.  202 ;  v.    State,    9    Tex.    App.    202.      In 

Prather    v.    State,    12    Tex.    App.  this  State  it  is  necessary  to  aver ' 

401.  the      purpose      for      which      the 

f  Patton   V.    State,   31    Tex.   Cr.  election  was  held. 
Rep.  20 ;   19  S.  W.  252.  »  Janks  v.   State,   29   Tex.  App. 

sBorches  v.  State,  33   Tex.   Cr.  233;  15  S.  W.  813. 
Eep.   96;    25   S.   W.   423;    Hoskey 
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"his"  precinct,  then  it  must  be  alleged  that  the  sale  was  in 
his  precinct.^"  An  indictment  charging  that  the  election  for 
the  entire  county  was  held  in  a  articular  precinct  is  fatally 
defeetive.^^ 

Sec.  910.    Sale  or  gift  within  prohibited  area. 

In  earlier  days  of  1'iquor  legislation  statutes  not  infrequently 
forbade  the  sale  of  intoxicating  liquor  within  a  certain 
specified  distance  of  a  school,  college,  or  even  towns.  Where 
sales  of  intoxicating  liquors  were  forbidden  within  four  miles 
of  "an  incorporated  institution  of  learning,"  it  was  held  not 
necessary  to  designate  the  institution."  But  such  is  not  tlie 
usual  rule.  Where  the  statute  prohibits  a  sale  within  a  certain 
distance  of  a  specially  named  academy,  it  is  not  necessary  to 
allege  it  is  an  incorporated  institution.^'  In  Indiana  a  statute 
forbade  a  sale  within  two  miles  of  any  religious  assembly  at 
a  "booth,  tent,  wagon,  huckster  shop,  or  other  place  erected, 
kept,  continued  or  maintained  within"  that  distance,  and  it 
was  held  that  it  must  be  alleged  that  the  sale  was  "at"  one 
of  the  places  thus  enumerated.^*    If  a  special  act  of  the  Legis- 

10  Smith  V.  State,  18  Tex.  App.  said  saloon  closed,  and  did  then 
454.  See  State  v.  Weaver,  83  and  there  on  ihe  said  fourth  day 
Ind.  542.  of  July,  A.  D.  1882,  a  legal  holi- 

11  Thweatt  v.  State  (Tex.  Cr.  day,  keep  the  said  saloon  open  for 
App.),  95  S.  W.  517.  the  purpose   of   selling   spirituous 

In  Texas   the   indictment   must  and  malt  liquors  at  retail  therein, 

give  the  number  of  the  voting  pre-  the  said  defendant  not  being  then 

ciuct  where  the  election  was  held,  and  there  a  druggist  nor  a  person 

under  a  statute  prohibiting  sales  whose   business   consists   in  whole 

of  liquors  within  three  miles  of  a  or  in  part  of  the  sale  of  drugs  and 

voting  precinct  where  an  election  medicines,"    etc.      This    was    held 

is  held.     Gage  v.  State    (Tex.  Cr.  sufficient.     People  v.  Baumann,  18 

App.),  76  ,S.  W.  459.  N.  W.  369;  52  Mich.  584. 

An  indictment  charged  that  the  12  State  v.  Odam,  2  Lea,  220. 

defendant   "being   then   and   there  is  But    if    alleged    it    must    be 

a  keeper  of  a  saloon  in  said  vil-  proven.      Blackwell    v.    State,    36 

lage,  and  the  same  being  a  place  Ark.  178. 

where  spirituous  and  malt  liquors  i*  Bouser      v.       State,       Smith 

are  sold   at   retail,   and    the   said  (Ind.),   408.     See   Commonwealth 

Fourth  of  July,  A.  D.  being  the  v.  Slaughter,  12  Ky.  L.  Rep.  893. 
legal   holiday,    did   not    keep    the 
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lature  forbids  sales  within  a  certain  named  distance  of  a 
certain  college  or  academy,  and  the  name  of  the  institution 
be  changed,  then  the  indictment  should  charge  the  sale  within 
the  distance  specified  of  the  new  institution,  followed  by  an 
allegation  identifying  the  institution  by  both  names.^®  But 
where  the  sale  of  liquor  was  prohibited  within  three  miles  of 
"a  Methodist  Church  in  M  County,  known  by  the  name  of 
White  Church,"  a  charge  of  a  sale  within  that  distance  of 
"White  Church  in  M  County"  was  held  sufficient  to  identify 
the  church  named  in  the  indictment  with  the  one  designated 
in  the  statute.^"  If  the  prohibited  district  lies  in  two  counties, 
then  the  indictment  should  be  found  in  that  county  in  which 
the  sale  or  gift  was  made.^^ 

Sec.  911.    Second  offense. 

In  many  of  the  States  a  severer  punishment  is  inflicted 
upon  a  second  conviction  for  a  violation  of  the  liquor  laws 
than  upon  a  first  conviction.  These  statutes  do  not  apply  to 
an  instance  where  a  second  offense  is  shown,  but  only  to  an 
instance  of  a  second  conviction.^'  Occasionally  a  different 
punishment  is  prescribed  for  a  third  offense,  which  usually 
must  be  committed  after  a  conviction  for  a  second  offense.^® 
Under  some  statutes  both,  or  even  all  three  offenses  must  be 

1=  Ragan  v.  State,  67  Miss.  332;  A  statute  is  essential  to  an  in- 

7  So.  280.  stance  of  this  kind.    Ex  parte  Ed- 

18  Block  V.  .State,  66  Ala.  493.  wards,   31    N.   B.    118;    Ese   parte 

17  Wilson  V.  State,  35  Ark.  414.  Wilbur,  31  N.  B.  678. 

As  a  rule  if  a   special   act  ap-  is  Rex  v.  Marsh,  36  N.  B.  186; 

plies  to  a  designated  area,  the  in-  Rex  v.  Bigelow,  36  Nov.  Sec.  554; 

dictment    must    be    drawn    under  Hyser  v.  Commonwealth,  116  Ky. 

that  act,  and  not  under  the  gen-  410;    76    S.   W.    174;    25    Ky.    L. 

eral  law.     State  vl  Orton,  41  Ark.  Rep.    608;    Queen    v.    Murrens,    7 

305;     State    v.    Ca<they,    41    Ark.  Can.  Or.  Cas.  459;   Ex  parte  Ed- 

308;  Brown  V.  State,  104  Ga.  525;  gar,    31    N.    B.    128.      Some    stat- 

30  S,  E.  837;  Blunchi  v.  Common-  utes  provide  that   it  is   sufficient 

wealth    (Ky.),  64  S.  W.  971;   23  to   show   it   was   committed   after 

Ky.  L,  Rep.  1185.  indictment  found  for  the  first  of- 

18  Christie  v.   Britnell,  21   Vict.  fense,  in  an  instance  of  a  second 
L.  R.  71;    17  Austr.  L.  T.  59;    1  conviction.    Ex  parte  Le  Blanc;  1 
Austr.  L.  R.  59;   Rex  v.  O'Brien,  Can.  Cr.  Cas.  12;  33  N.  B.  90. 
38  N.  B.  381. 
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under  the  same  statute,-"  though  even  here  the  terms  of  the 
statute  may  call  for  a  different  rule.-'  And  the  first  con- 
viction may  be  under  one  license  and  the  second  one  under 
another.-^  In  all  such  instances  such  averments  must  be 
inserted  in  the  indictment,  if  a  greater  punishment  is  desired, 
as  will  reasonably  point  out  to  the  accused  where  he  can  find 
the  record  of  the  fi^gt  conviction."^  But  if  the  indictment 
alleges  an  impossible  date  as  to  the  former  conviction,  it 
will  still  be  sufficient  to  sustain  a  verdict  or  withstand  a 
motion  to  quash  it  as  to  that  part  alleging  an  illegal  sale,  if  the 
allegations  as  to  such  sale  be  otherwise  sufficient."*  Thus, 
an  indictment  alleging  that  the  accused  "has  been  once  before 
convicted  as  a  common  seller,  under  the  laws  for  the  sup- 
pression of  drinking  houses  and  tippling  shops  in  the  county 
of  P,"  was  held  insufficient  concerning  a  former  conviction, 
though  following  the  statutory  form,  not  being  sufficiently 
specific  touching  such  offense."'^  However,  it  is  not  necessary 
to  set  out  with  particularity  the  foi-mer  record;  it  is  suffi- 
cient to  give  such  date  as  by  its  use  the  former  conviction 
can  be  found.""  Thus,  to  give  the  term  of  the  court  at  which 
the  first  conviction  was  had,  and  allege  what  the  conviction 
was  for — as,  for  "selling  a  quantity  of  intoxicating  liquor" — 
is  sufficient."'  The  Legislature  cannot  dispense  with  an  allega- 
tion of  a  former  conviction."^ 

20  In  re  Anthers,  58  L.  J.  il.  Commonwealth,  28  P.  Smith 
C.  62;  22  Q.  B.  Div.  345;  60  L.  (Pa.)  490;  Maguire  v.  State,  47 
T.  454;  37  W.  R.  320;  16  Cox  Ind.  485;  State  v.  Robinson,  39 
C.  €.  588;  53  J.  P.  116;  Connolly  Me.  150. 

V.  Whitty,  1  Austr.  L.  R.  105.  2*  State   v.    Dorr,   82    Me.   341; 

21  Commonwealth    ■!.    Marchand,       19  Atl.  861. 

155  Miss.  8;  29  X.  E.  578.  Contra,  Seiek  v.  State,  94  Md. 

22  Queen  v.  McLeod,  6  Can.  Cr.       71;  50  Atl.  436. 

Cas.  94;   Ex  parte  Sheritt,  L.  R.  25  State  v.  Hartley,  92  Me.  422.; 

5  Q.  B.   174;   Regina  v.  Vine,  44  43  Atl.  19. 

L.  J.  M.   C.  60;    L.  R.   10  Q.  B.  26  state    v.    Robinson,    39    Me. 

195;   31  L.  T.  842;  23  W.  R.  649;  150. 

13  Cox   C.  C.  43.  27  state  v.  Lashus,  79  Me.  504; 

23  £a!  parte  Donahue,  1  W.  N.  11  Atl.  180;  State  v.  Wyman,  80 
(N.  S.  W.),   101;   State  v.  Small,  Me.  117;  13  Atl.  47. 

64  N.  H.  491;   14  Atl.  727;   State  28  Commonwealth  v.  Harrington, 

V.  Gorham,  65  Md.  270;  Ranch  v.       130  Mass.  35.     As  to  amendment. 
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Sec.  912.    Physician's  prescription. 

In  a  prosecution  of  a  physician  for  giving  an  illegal  pre- 
scription he  cannot  be  indicted  for  an  illegal  sale,  for  by 
giving  the  prescription  he  does  not  make  a  sale.  The  charge 
must  be  for  giving  an  illegal  prescription,  or  a  prescription 
to  a  person  who  could  not  otherwise  obtain  it,  and  such  alle- 
gations must  be  used  as  will  show  that  it  was  illegally  issued.^" 
The  prescription  should  be  described  in  such  a  manner  that 
the  court  can,  by  inspection,  pronounce  whether  it  was  such 
an  instrument  as  supports  the  offense  charged.  A  copy  of  it 
need  not  be  set  out.^" 

Sec.  913.    Music  in  saloon. 

A  statute  provided  that  "no  devices  for  amusement  or 
music  of  any  kind  or  character  *  *  *  shall  be  permitted 
in"  any  room  where  intoxicating  liquors  are  sold  at  retail 
under  a  license.  The  object  of  the  statute  in  forbidding 
music  was  to  forbid  the  use  of  means  by  which  people  might 
be  lured  into  the  saloon,  so  that  merely  keeping  a  music  box 
in  the  saloon,  if  not  played,  was  not  an  offense.  In  an  in- 
dictment it  had  to  be  alleged  that  the  accused  was  engaged  in 
the  sale  of  intoxicating  liquors,  and  that  music  was  played  or 
employed  in  his  saloon,  merely  alleging  that  he  kept  a  music 
box  not  being  sufficient.'^ 

Sec.  914.     Employing  women  in  saloon. 

Under  a  statute  forbidding  the  employment  of  lewd  women 
in  any  theater,  dance  house,  and  house  where  liquors  are  kept 
for  sale,  by  its  owner,  or  which  forbids  the  owner  permitting 

see  state  v.  Shine,  149  N.  C.  400;  so  McAllister  v.  State  (Ala.),  47 

62  S.  E.  1080.  So.  161. 

The     State    may    abandon    the  si  Collins  v.  State,  38  Ind.  App. 

charge   as    to   the    second   offense.  625;    78    N.    E.    851.      For'  cases 

State  V.  Doyle  (W.  Va. ),  62  S.  E.  construing  this  statute,  see  State 

453.  V.  Myers,   146  Ind.   36;    44  N.   E. 

29  Williams   v.    State    (Tex.   Cr.  801;  Cahill  v.  State,  36  Ind.  App. 

App.),  81  S.  W.  120fl.  507;  76  X.  E.  142;  State  v.  Kiley, 

36  Ind.  App.  513;  76  N.  E.  184. 
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such  women  to  display  themselves  in  such  building  in  a  lewd 
manner,  it  is  not  enough  to  charge  that  he  kept  a  disorderly 
house,  but  the  facts  constituting  the  offense  must  be  set  nut 
by  direct  averment. ^^ 

Sec.  915.    Sale  of  liquors  from  unstamped  cask. 

Upon  a  charge  of%  sale  of  liquor  from  a  cask  or  barrel 
not  having  at  the  time  proper  stamps  thereon,  it  must  appear 
that  the  liquor  was  such  as  required  the  cask  or  barrel  to  be 
stamped.  So  that,  where  a  statute  did  not  apply  to  liquors 
manufactured  for  export,  or  before  its  enactment,  an  indict- 
ment alleging  that  the  defendant,  a  dramshop  keeper,  know- 
ingly and  unlawfully  had  in  his  possession  in  his  place  of 
business  a  barrel  of  whisky  which  did  not  have  affixed  to  it 
license  tax  stamps,  and  that  he  sold  from  it  one  gallon  of 
whisky  drawn  from  such  barrel,  to  which  no  such  stamps  were 
attached,  was  held  insufficient  because  it  did  not  show  the 
liquor  had  not  been  manufactured  for  import  or  before  the 
enactment  of  the  statute. ^^ 

Sec.  916.    Failure  to  exhibit  license  or  tax  receipt. 

Statutes  frequently  require  the  liquor  dealer  to  keep  his 
license  or  tax  receipt  which  authorizes  him  to  sell  liquors 
posted  up  in  view  in  the  place  for  which  it  is  issued,  and 
makes  it  an  offense  if  he  do  not.  To  be  sufficient,  an  in- 
dictment must  show  that  the  defendant  is  such  a  person  as 
one  to  whom  the  statute  applies.  But  where  an  indictment 
described  him  as  "a  person  then  and  there  engaged  in  the 
business  of  selling  and  offering  and  keeping  for  sale  spirituous 
and  intoxicating  liquors, ' '  this  was  held  sufficient,  it  not  being 
sufficient  to  set  forth  the  specific  acts  for  the  purpose  of 
showing  him  to  be  a  dealer."*  In  such  an  indictment  allega- 
tions as  to  specific  sales  are  treated  as  surplusage.'^ 

32  Johnson    v.    State    (Tex.    Cr.  541;    23    N.    W.    213;    People    r. 

App.),  21  S.  W.  371,  372.  Aldrich,  104  Mich.  455;  62  N.  W. 

S3  State  V.  Bengsch,  170  Mo.  81;  570. 

70  S.  W.  710.  85  People  v.   Aldrich,   104  Mich. 

34  People   T.    Telford,    56   Mich.  455;     ti2    N.    W.    570.      See    also 
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Sec.  917.    Gambling  in  saloon. 

Statutes  not  infrequently  forbid  the  playing  of  a  game  of 
cards  in  saloons,  or  in  a  place  where  intoxicating  liquors  are 
sold  at  retail  or  used  for  that  purpose.  It  has  been  held  that 
it  was  not  necessary  to  aver  that  the  house  was  at  the  time 
used  for  the  purpose  of  selling  liquors  therein  if  the  charge 
is  that  the  accused  played  at  a  game  of  cards  "in  a  certain 
house  for  retailing  spirituous  liquors," '"  and  it  has  also  been 
held  that  it  must  be  averred  that  the  playing  took  place  at 
the  time  the  liquors  were  being  retailed."  This  is,  of  course, 
due  to  the  different  wording  of  the  several  statutes.  Upon  a 
charge  for  permitting  card  playing  in  his  house,  the  indict- 
ment must  charge  that  the  accused  was  licensed  to  retail 
liquors,'^  though  in  Kentucky  this  was  held  not  necessary.^^ 
Where  it  was  an  offense  for  an  innholder  to  permit  card 
playing  in  his  house,  it  was  held  necessary  to  aver  in  direct 
terms  that  he  was  an  innholder,  and  it  was  not  sufficient  to 
aver  that  he  was  duly  licensed  as  such  and  permitted  persons 
to  play  in  his  inn.'"'  An  averment  that  the  accused  "being 
an  innholder  duly  licensed"  permitted  persons  to '"play  the 
game  of  cards  in  his  dwelling  house,  where  he  was  then  and 
there  licensed  as  an  innholder, ' '  was  held  to  sufficiently  charge 
the  offense.*^  Under  the  Texas  statute  it  must  be  averred 
that  the  place  where  the  cards  were  played  was  a  "public 
place,"  and  it  was  not  enough  to  aver  that  the  game  was 
played  "in  the  room  back  of  the  Grilt  Edge  Saloon."*^    Nor 

Stewart  v.  Calhoun  Circuit  Judge,  S9  Buford  v.  Commonwealth,   14 

156  Mich.  642;   121  N.  W.  279.  B.  Mon.  ,24. 

Indictments   for  failure  to   pay  *o  Commonwealth    v.    Bokom,    3 

liquor  tax.     State  v.  Bradley,  132  Pick.  251. 

N.  C.   1060;   44  S.  E.   122;   Stew-  4i  Commonwealth   v.    Arnold,    4 

art  V.  Calhoun  Circuit  Judge,  su-  Pick.  251 ;   Robinson  v.   State,  24 

pra;  People  v.  Aldrich,  supra.  Tex.  App.  4;  5  S.  W.  509. 

36  Royal  V.  State,  9  Tex.  449;  «  Jackson  v.  State,  16  Tex.  App. 
State  V.  Sherman  (Mo.),  119  S.  373;  State  v.  Mansker,  36  Tex. 
W.  476.  364;    Bowman   v.    State,    16   Tex. 

37  State  V.  Coleman,  3  Ala.   14.  App.  513;  Ballew  v.  State  26  Tex. 

38  State  V.  Kennedy,  1  Ala.  31.  App.  483;  9  S.  W.  765. 
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is  an  averment  that  they  were  played  in  a  livery  stable.** 
Where  the  statute  declared  that  all  houses  commonly  known 
as  public  and  all  gaming  houses  were  included  within  a 
statute  forbidding  playing  at  a  game  with  cards  at  any  house 
for  retailing  liquor,  or  any  other  public  place  or  house,  and 
also  provided  that  any  room  attached  to  a  public  house,  comr 
monly  used  for  gambling,  was  included,  but  not  a  private 
room  in  an  inn  or  tavern,  unless  commonly  used  for  gaming, 
nor  a  private  business  office,  nor  a  private  residence  unless 
it  was  a  place  for  retailing  liquors,  an  indictment  charging 
that  a  game  of  cards  was  played  in  a  private  room  of  a 
private  residence  was  held  insufficient  where  it  did  not  allege 
liquors  were  retailed  there  or  that  it  was  a  gaming  house.** 
But  a  charge  that  the  accused  permitted  "a  game  of  cards 
to  be  played  upon  his  premises,  the  said  premises  then  and 
there  being  appurtenances  to  a  public  place,  to-wit,  a  house 
for  retailing  spirituous  liquors,"  was  held  sufficient.*"  So 
was  one  charging  a  playing  in  a  club  room  in  a  certain  hotel.*" 

Sec.  918.    Miscellaneous. 

Where  a  statute  provided  that  in  all  cases  the  defendant 
may  be  found  guilty  of  an  attempt  to  commit  the  oifense,  it 
was  held  to  apply  also  to  one  charged  with  selling  liquor  to 
an  Indian  where  the  latter  statute  was  enacted  after  the 
former,  and  that  he  might  be  convicted  of  attempting  to 
commit  that  offense.*' 

*3  Fassett  v.  State,  16  Tex.  App.  tailer    had    not    pursued    the    di- 

375.  reetions  of  the  staitute  in  obtain- 

^*  Miller    v.   State,   35   Tex.   Cr.  ing  a  license  to  retail.     State  v. 

Eep.  650;  34  S.  W.  959.  Terry,  4  Dev.  &  B.    (N.  C.)    185. 

■*=  Ballew  V.  State,  26  Tex.  App.  *'  Ea:   parte   Finnegan,   27   Nev. 

483;   9  S.  W.  765.  67;   71  Pac.  642. 

4«  Goldstein   v.   State    ( Tex.   Cr.  As  to  a  sale  to  an  Indian,  see 

App.),  35  S.  W.  289.  State  v.  Nibblet  (Nev.),  102  Pae. 

It    is    no    defense   that    the   re-  229. 
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Sec.  919.    Competency  of  witnesses. 

The  competency  of  witnesses  in  liquor  prosecutions  does 
not  differ  from  their  competency  in  any  other  criminal  prose- 
cutions. In  all  States  the  defendant  is  now  competent  to 
testify  in  his  own  behalf,  and  nothing  need  be  said  in  this 
respect.  If  the  accused  takes  the  witness  stand  in  his  own 
behalf  he  is  treated  the  same  as  any  other  witness  and  may 
be  cross-examined  to  the  same  extent  as  any  other  interested 
witness,  but  no  farther.  Thus,  where  an  accused  testified  he 
kept  no  intoxicating  liquors  except  those  he  himself  drank, 
it  was  held  that  he  could  be  cross-examined  concerning  his 
methods  of  conducting  his  business  both  before  and  after  the 
time  of  the  alleged  unlawful  sale.^  To  prove  a  sale  it  is  not 
necessary  to  call  the  purchaser,^  and  a  purchaser  cannot  claim 
he  is  exempt  from  testifying  on  the  ground  that  it  would 
tend  to  incriminate  him,  because  he  is  not  liable,  either  civilly 
or  criminally,  for  having  made  the  purchase.'  Nor  is  one 
who  merely  acts  as  the  agent  or  friend  of  the  buyer.*    But  a 


1  People  V.  Hicks,  79  Mich.  457 ; 
44  N.  W.  931.  See  also  King  v. 
State,  77  Ga.  734. 

2  Commonwealth  v.  Tinkham,  14 
Gray  12. 

3  State  V.  Rand,  51  N.  H.  361; 
State  V.  Baden,  37  Minn.  212; 
34  N.  W.  24;  Commonwealth 
V.  Willard,  22  Pick.  476;  Wake- 
man  V. 'Chambers,  69  Iowa  W9;  28 
N.  W.  498;  State  v.  Teahan,  60 
Conn.  92 ;  Harvey  v.  State,  8  Lea, 
113;    State  V.  Miller,  26  W.  Va. 


106;  Harrington  v.  State,  36  Ala. 
236. 

*  Campbell  v.  State,  79  Ala. 
271;  Morgan  v.  State,  81  Ala.  72; 
1  So.  472 ;  Barger  v.  State,  50 
Ark.  20;  6  S.  W.  15;  Foster  v. 
State,  45  Ark.  361. 

Of  course,  if  such  a  person  Is 
an  unwilling  witness,  manifestly  so 
shown  in  his  examination,  leading 
questions  are  proper.  Common- 
wealth V.  Chaney,  148  Mass.  6; 
18  X.  E.  572. 
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witness  may  refuse  to  testify  if  his  answer  would  tend  to 
subject  him  to  a  prosecution  for  a  penalty ;  °  nor  can  the 
defendant,    as   a   witness,   be   compelled   to   convict   himself." 

Sec.  S20.     Spies  and  informers. 

The  testimony  of  persons  who  bought  liquors  of  the  accused 
with  a  view  to  prosecute  him  for  an  illegal  sale  is  admissible, 
and  its  weight  is  one  for  the  jury.  Such  persons  do  not 
become  a  party  to  the  Qrime.  "The  law  makes  the  sale 
charged  an  unlawful  sale  and  whatever  motive  the  purchaser 
may  have  had  in  making  the  purchase  it  can  be  no  justifica- 
tion to  the  seller  violating  the  law.  No  legal  wrong  was 
committed  by  the  prosecuting  witnesses  when  they  purchased 
the  liquor  with  the  intention  of  making  it  the  basis  of  a 
criminal  prosecution. ' ' '  Even  though  the  sale  was  to  an 
officer  of  the  law,  with  his  consent,  the  vendor  may  be  prose- 
cuted.*   What  credence  shall  be  put  in  the  testimony  of  such 


5  In  re  Askwith,  3  Can.  Cr.  Cas. 
7'8.  He  cannot  be  compelled  to 
testify  as  to  a  former  conviction. 
Queen  \ .  Xurse,  2  Can.  Cr.  Cas. 
ST. 

8  Kegina  \.  Halpins,  12  Ont. 
330;  Eegina  v.  Fee,  13  Ont.  590; 
In  re  Cullinan,  82  N.  Y.  App.  Div. 
445;  81  X.  Y.  Supp.  567;  40  N.  Y. 
Misc.  Rep.  423;  82  X.  Y.  Supp. 
337. 

It  has  been  held  that  the  judge 
may  be  called  as  a  witness.  Ee- 
gina V.  Sproule,  14  Ont.  375.  . 

For  the  purpose  of  refreshing 
his  memory  as  to  the  date  of  a 
sale,  a  witness  may  be  required  to 
examine  a  statement  he  made  be- 
fore the  grand  jury  as  to  the  date 
of  the  purchase  of  liquor.  Wag- 
ner V.  State,  53  Tex.  Cr.  App.  306; 
109  S.  W.  169. 

The  extent  of  the  cross-examina- 
tion is  largely  under  the  control 
of   the   trial   court.      Fouraker   v. 


State,  4  Ga.  App.  692;  62  S.  E. 
116. 

7  Baehner  v.  State,  25  Ind.  App. 
597 ;  58  N.  E.  741 ;  Rater  v.  Stat?, 
49  Ind.  507 ;  In  re  Cullinan,  93  X. 
Y.  App.  Div.  301,  303;  87  .X.  Y. 
Supp.  660,  affirming  41  X.  Y. 
Misc.  Div.  3;  83  N.  Y.  Supp.  581; 
Borck  V.  State  (Ala.),  30  So.  580; 
Union  v.  State  (Ga.),  06  S.  E.  24; 
State  V.  Gibbs  (Minn.),  123  N. 
W.  810. 

5  Borck  V.  State  (Ala.),  39 
So.  580;  Rector  v.  State  (Tex. 
Cr.  App.),  90  S.  W.  41;  O'Grady 
V.  People,  42  Colo.  312;  95  Pac. 
346. 

There  are  authorities  that  where 
an  officer  of  the  law  persuades  a 
person  to  -violate  the  law  so  he 
may  secure  his  conviction  of  the 
violation,  his  evidence  is  not  ad- 
missible. See  Baehner  v.  State,  25 
Ind.  App.  597;  58  N.  E.  741. 
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"witnesses  is  one  for  the  jury.  The  court  may  say  to  the  jury 
that  they  should  consider  all  the  circumstances  appearing 
from  all  the  evidenc*  tending  to  diminish  or  fortify  the 
credit  of  such  witnesses,  and  decide  for  themselves  alone  what 
confidence  they  will  place  in  them."  But  the  court  may  not 
say  to  the  jury  that  the  testimony  of  a  private  detective 
should  be  eonsiderecj^by  them  with  distrust  and  great  caution.'" 
In  one  case  the  court  charged  the  jury  as  follows,  and  the 
charge  was  held  not  to  be  erroneous:  "In  considering  R's 
testimony,  the  jury  are  to  have  regard  to  what  appears  in  the 
evidence,  as  to  the  part  he  had  taken  in  connection  with  the 
case.  When  a  witness  has  by  words  or  acts  manifested  an 
intent  or  feeling  adverse  to  the  defendant  in  any  ease,  or  for 
any  cause  might  be  affected  by  prejudice  or  bias,  the  jury 
should  consider  and  weigh  these  facts,  and  make  reasonable 
allowance  therefor  in  considering  his  testimony. ' '  ^'^  Such 
instruction  is  sufficient  even  where  the  witness  is  employed 
by  the  day  to  secure  evidence  for  the  conviction  of  persons 
who  violate  the  liquor  law.*^ 


» Commonwealth  v.  Wliitcomb, 
12  Gray  126;  O'Grady  v.  People, 
42  Colo.  312;  95  Pac.  346. 

10  O'Grady  v.  People,  42  Colo. 
312;   95  Pac.  346. 

11  Commonwealth  v.  Trainor,  123 
Mass.  414.  See  Commonwealth  v. 
Mason,   135  Mass.  555. 

12  State  V.  ifoxsie,  15  R.  I.  1 ; 
22  Atl.  1059.  See  also  Comraon- 
wealth  V.  Foran,  110  Mass.  179. 

It  is  not  ground  for  a  new  trial, 
that  another  person  "deceitfully 
and  fraudulently  brought  about 
the  alleged  violation  of  law  by 
purchasing  the  liquor"  for  the 
sale  of  which  defendant  was  con- 
victed. Rater  v.  State,  49  Ind. 
507. 

After  it  has  been  brought  out 
that  a,  witness  voluntarily  in- 
formed on  accused  and  was  being 


paid  to  testify,  the  witness  may 
tell  when  and  how  he  came  to 
tell  about  his  buying  the  liquor. 
Biddy  v.  State  (Tex.  Cr.  App.) 
108  S.  W.  689.  See  also  Dooley  v. 
State,  52  Tex.  Cr.  App.  491;  108 
S.  W.  676. 

A  jury  may  be  told  by  the 
State's ,  counsel  that  the  State  ex- 
pected to  rely  upon  the  testimony 
of  a  private  detective  and  ask 
them  as  to  their  attitude  and 
prejudice,  if  any,  against  the  tes- 
timony of  such  a  witness,  as  a 
basis  for  intelligently  exercising 
peremptory  challenges.  Morrow  v. 
State  (Tex.),  120  S.  W.  491. 

It  is  not  admissible  to  show  that 
the  prosecuting  attorney  employed 
the  detective.  People  v.  Curtis, 
95  Mich.  212;   54  X.  W.  767. 

The  accused  is  not  entitled   to 
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Sec.  921.    Admissions  and  declarations  of  accused. 

No  rule  different  from  that  which  prevails  in  all  criminal 
cases  applies  to  a  prosecution  for  a  violation  of  the  liquor 
laws.  One  of  the  cardinal  rules  is  that  self-serving  admis- 
sions or  declarations  are  not  admissible,  as  one  made  at  the 
time  of  the  sale  that  the  liquid  sold  was  a  medicine/^  or  a 
native  wine."  Nor  is  one  made  by  him  after  the  sale.*^^ 
Nor  can  a  witness  testify  to  a  fact  when  all  he  knows  about 
it  is  what  the  accused  has  told  him.^"  But  the  prosecution 
may  put  in  evidence  the  declaration  of  the  accused  that  he 
considered  the  liquor  law  unconstitutional,  and  intended  to 
sell  in  disregard  of  it,  even  though, the  sale  for  which  he  is 
prosecuted  was  made  after  he  had  been  convicted  of  a  previous 
sale."  Statements  of  the  accused  that  he  owned  the  premises 
where  the  sale  took  place   are  admissible,'*   especially  upon 


have  the  jury  told,  where  the  de- 
tective swears  he  purchased  the 
liquor  so  as  to  have  a  basis  for 
the  prosecution,  that  the  witness 
was  not  entitled  to  be  believed, 
or  that  tliey  should  not  convict 
upon  such  evidence.  Common- 
wealth V.  Moore,  145  Mass.  244; 
13  X.  E.  893.  Kor  is  the  accused 
entitled  to  have  the  jury  told  that 
the  fact  the  detective  did  not  for- 
tify his  evidence  by  producing  the 
persons  to  whom  the  s'ales  were 
made,  to  testify,  if  he  could  have 
done  so,  was  "a  proper  matter  for 
consideration  in  weighing  his  tes- 
timony," for  the  reason  that  he 
has  nothing  to  do  with  summoning 
and  procuring  witnesses,  that  be- 
ing the  duty  of  the  prosecuting  or 
district  attorney.  Commonwealth 
V.  Farrell,  137  Mass.  579. 

As  to  instructions  concerning 
detectives  as  witnesses,  see  Com- 
monwealth V.  Trainor,.  123  Mass. 
414. 


Effect  of  witnesses  called  before 
the  county  attorney  to  give  him  in- 
formation. State  ,v.  Whisner,  35 
Kan.  271;  10  Pac.  852. 

A  conversation  of  two  detectives 
laying  a  scheme  to  purchase  liquor 
in  order  to  prosecute  the  accused 
is  not  res  gestae  of  the  alleged 
subsequent  sale  by  him  to  them, 
and  cannot  be  put  in  evidence  by 
the  prosecution.  Pace  v.  State 
(Ala.),  50  So.  353. 

13  Sells  V.  State,  76  Ala.  92. 

i-i  State  V.  Miller,  53  Iowa,  84; 
4  N.  W.  838. 

15  State  V.  Greenleaf,  31  Mo.  517. 

IS  State  V.  Farley,  87  Iowa,  22 ; 
53  N.  W.  1089. 

17  Commonwealth  v.  Kimball,  24 
Pick.  366;  People  v.  Dippold,  30 
N.  Y.  App.  Div.  62;  51  N.  Y.  Supp. 
859;  Commonwealth  v.  Dixon,  1 
Wilcox   (Pa.),  211. 

18  Commonwealth  v.  Collins,  16 
Gray,  29. 
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the  charge  of  keeping  a  place  for  unlawful  sale  of  liquors ; " 
and  a  continuous  control  of  the  place  for  several  weeks  prior 
to  the  date  of  the  sale,  or  connection  therewith  by  going  in 
and  out  of  it,  may  also  be  shown.^"  Offer  of  the  accused  to 
plead  guilty  to  keeping  liquors  in  a  tenement  for  an  unlawful 
sale  is  admissible  for  the  State  upon  a  charge  covering  the 
same  period  of  k^ping  a  tenement  for  the  illegal  sale  of 
liquor.^i  The  business  card  of  the  accused  having  thereon  his 
name  and  the  words  ' '  dealer  in  imported  wines  and  liquwrs, ' ' 
when  accompanied  by  evidence  of  his  declarations  that  it  is 
his  or  was  printed  for  him,  is  admissible  against  him  on  the 
charge  of  keeping  a  liquor  nuisance,  although  it  bear  date 
several  months  prior  to  the  date  it  is  alleged  he  kept  the 
nuisance."  So  upon  a  charge  for  such  an  offense  the  accused's 
question,  "Can't  it  it  be  fixed  up?"  in  response  to  the  state- 
ment made  to  him  by  the  witness,  "There  is  a  man  who  has 
been  drinking  a  good  deal,  and  he  says  he  has  bought  liquor 
at  your  shop,  and  the  matter  has  been  reported  to  the  chief 
of  police,"  is  admissible  when  it  is  claimed  it  took  place 
during  the  period  covered  by  the  charge,  the  question  whether 
it  took  place  during  that  period  being  one  for  the  jury.-^ 
"Where  the  witness  applied  to  accused  for  employment  as  a 
clerk  in  a  store  who  told  him  to  see  his  brother,  saying  he  was 
interested  therein,  and  at  the  same  time  said  he  had  several 
eases  of  whisky  of  a  particular  brand,  in  square  bottles, 
which  he  intended  to  put  on  sale,  it  was  held  proper  to  show 
this  and  that  thereafter  the  defendant 's  father  bought  whisky 
of  the  witness  in  the  place  of  the  description  given  above.^' 
But  where  the  accused  several  months  before  promised  not  to 
sell  any  more  liquors  on  certain  conditions,  it  was  held  not 
admissible,  for  it  did  not  tend  to  show  he  kept  liquors  at  the 
time  charged.  ^^ 

i»  Commonwealth  v.  Hildreth,  11  23  Commonwealth  v.  Slosson,  152 

Gray,  327.  Mass.  489;  25  N.  E.  835. 

20  Commonwealth  v.  Kelley,  116  2*  State  v.  McGill,  65  Vt.   604; 
Mass.  341.  27  All.  429. 

21  Commonwealth     v.     Callahan,  25  Commonwealth  v.  Purdy,  147 
108  Mass.  421.  Mass.  29;   16  N.  E.  745.     See  also 

22  Commonwealth    v.    Twombly,  People  v.  Werner,  174  N.  Y.  132 ; 
IZ9  Mass.  104.  66  N.  E.  667 ;  reversing  52  K.  Y. 
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Sec.  922.    Confession  of  accused — Accused  intoxicated. 

A  sale  may  be  shown  by  the  admissions  or  confessions  of 
the  accused.  Thus,  where  an  accused  attempted  to  justify 
the  sale  which  he  is  charged  to  have  made,  it  was  held  that 
his  justification  was  sufficient  to  show  a  sale.^°  So  the  declara- 
tions of  the  accused  that  he  had  kept  and  would  keep  liquor 
for  sale  was  held  admissible,  though  not  immediately  accom- 
panying the  act  of  selling."  In  one  ease  it  appeared  that  the 
defendant  "was  excited  and  scattering  in  his  conversation, 
and  that  no  one  who  heard  him  could  repeat  all  he  said ; ' '  but 
this  was  held  not  to  render  his  declarations  or  guilt  inadmis- 
sible.-* But  drunkenness  may  and  shall  be  considered  in  weigh- 
ing the  declarations  of  an  intoxicated  person. ^°  The  weight 
of  such  confessions  are  for  the  jury.^"  Even  though  the  ac- 
cused is  suffering  from  delirium  tremens,  his  confessions  may 
be  admitted ;''  but  if  he  is  so  intoxicated  he  cannot  under- 
stand his  confessions,  then  they  are  not  admissible.^^  Even 
though  the  intoxication  is  brought  about  by  the  person  to 


App.  Div.  635;  66  N.  Y.  Supp. 
1139. 

An  admission  of  accused  charged 
with  selling  liquors  that  at  the 
time  and  place  alleged  he  sold 
whisky  for  other  than  the  excepted 
purposes,  is  sufficient  to  authorize 
a  finding  that  he  is  guilty.  State 
V.  Shackle,  29  Kan.  341.  But  see 
Bradford  v.  State,  5  Ga.  App.  494 ; 
63  S.  E.  530. 

Evidence  that  the  accused,  on 
the  road  to  the  trial,  met  the 
prosecuting  witness,  pulled  him 
out  of  the  huggy  and  fought  with 
him,  was  excluded.  Haney  v;  State 
(Tex.),  122  S.  W.  34. 

2«Neuman  v.  State,  76  Wis.  112; 
45  N.  W.  30. 

27  New  Gloucester,  28  Me.  60; 
State  V.  Durein,  70  Kan.  1,  13;  78 
Pac.   152;   80  Pac.  987. 


28  Eshridge  v.  State,  25  Ala.  30 ; 
Lester  v.  State,  32  Ark.  727 ;  Wil- 
liams V.  State,  12  Lea,  211; 
Lienpe  v.  State,  28  Tex.  App.  179; 
12  S.  W.  588. 

29  State  V.  Bryon,  74  N.  C.  351 ; 
Leach  v.  State,  99  Tenn.  584;  42 
S.  W.  195;  State  v.  Hogan,  117 
La.  863 ;  42  So. '  352 ;  State  v. 
Berry,  50  La.  1309;  24  So.  329. 

30  White  V.  State,  32  Tex.  Cr. 
Eep.  625;  25  S.  W.  784;  State  v. 
Grear,  28  Minn.  426;  10  N.  W. 
472;  41  Am.  Rep.  296;  State  v. 
Felter,  51  Iowa,  495;  1  N.  W.  755. 

31  State  V.  Felter,  51  Iowa,  495; 
1  N.  W.  755;  State  v.  Grear,  28 
Minn.  426;  10  N.  W.  472;  41  Am. 
Kep.  296. 

32  Commonwealth  v.  Howe,  9 
Gray,  110;'  Lienpe  v.  State,  28  Tex. 
App,  179;  12  S.  W.  588. 
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whom  they  were  made,  they  are  admissible ;  ■"''  but  where  the 
charge  was  murder  and  they  were  made  to  an  officer,  who 
brought  about  the  confession,  they  were  held  not  admissible.** 
Yet  where  the  confession  was  made  under  influence  of  liquor 
furnished  the  defendant  by  consent  of  the  officer  having  him 
in  charge,  and  to  whom  the  confession  was  made,  though  not  in- 
fluenced by  anything  said  by  the  officer,  it  was  held  admis- 
sible.*^ Declarations  of  the  accused's  wife,  made  in  his 
presence  when  he  was  not  under  arrest,  that  "We  will  sell 
liquor  in  spite  of  all  the  officers,"  was  held  admissible 
as  implying  an  admission  on  his  part  that  he  and  his 
wife  were  keeping  liquor  for  illegal  sale,  the  circumstances 
being  such  that  he  would  naturally  have  repudiated  her  as- 
sertion if  it  were  not  tnie.**  But  admissions  of  the  em- 
ploye of  the  accused,  not  made  in  his  presence,  are  not  admis- 
sible.*' Testimony  of  accused  given  at  another  trial  may.be 
used  when  relevant.*'  Statements  of  third  persons,  made  near 
the  accused  in  his  own  house,  but  not  shown  to  have  been 
brought  to  his  attention,  are  not  admissible,  though  charging 
that  he  was  guilty  of  the  crime  for  which  he  is  being  tried.*^ 

Sec.  923.    Prima  facie  evidence — Power  of  Legislature  to 
declare. 

The  ample  authority  conferred  upon  a  Legislature  to  make, 
ordain  and  establish  all  manner  of  wholesome  and  reasonable 
orders,  laws  and  statutes,  which  it  shall  judge  to  be  for  the 
good  and  welfare  of  the  State,  necessarily  invests  that  depart- 
ment of  Government  with  the  right  of  determining  conclusively 
upon  the  propriety  and  reasonableness  of  all  provisions  which 
are  not  in  some  way  repugnant  to  the  Constitution.     And  it 

S3  state  V.  Hopkirk,  84  Mo.  278.  as  Biddy     v.     State     (Tex.     Cr. 

3*McCabe      v.      Commonwealth  App,),  108  S.  W.  689. 

(Pa.),  8  Atl.  45.  39Frazier  v.   State,  52  Tex.  Cr. 

35  People   V.   Ramirez,    56   Colo.  App.  131;  105  S.  W.  508;  Eftrd  v. 

533 ;  38  Am.  Rep.  73.  State,   44  Tex.  Cr.  App.   447;    71 

38  Commonwealth  v.  Funai,  146  S.  W.  957;  Walker  v.  State   (Tex. 

Mass.  570;  16  N.  E.  458.  Cr.  App.),  72  S.  W.  401. 

37  Kolraan  v.  State,  2  Ga.  App. 
648 ;  58  S.  E.  1070. 
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possesses  to  the  same  extent  the  power  to  change,  at  its  pleas- 
ure, all  existing  laws,  whether  they  are  in  force  as  part  of  the 
common  law  or  by  virtue  of  any  previous  enactment.*"  Ac- 
cordingly it  has  often  been  decided  that  a  Legislature  has  the 
power  to  prescribe  rules  of  evidence  and  methods  of  proof.  It 
may  declare  what  shall  be  presumptive  or  prima  facie  evidence 
of  any  fact.*^  The  power  to  enact  such  a  provision  is  founded 
upon  the  jurisdiction  of  the  Legislature  over  rules  of  evidence 
both  in  civil  and  criminal  cases.^-  In  the  enactment  of  such  a 
law  the  utmost  care  should  be  observed  so  as  to  preserve  the 
sacredness  of  the  domicile  and  to  securq  to  the  defendant  a 
fair  and  impartial  trial. ""^  A  law  which  would  in  effect, ex- 
clude the  evidence  of  a  party  and  thereby  deny  him  the  right 
to  be  heard,  would  deprive  him  of  due  process  of  law.  A  law 
which  provides  that  certain  facts  shall  be  conclusive  proof  of 
guilt  would  be  unconstitutional,  as  also  would  one  which  makes 
an  act  prima  facie  evidence  of  crime  which  has  no  relation  to 
ihe  criminal  act.  If,  however,  a  Legislature  in  prescribing 
the  ■  rules  of  evidence  in  any  class  of  cases  leaves  a  party  a 
fair  opportunity  to  establish  his  case  or  defense  and  give  agy 
evidence  to  the  court  or  jury  of  the  facts  legitimately  bearing 
on  the  issues  in  the  cause  to  be  considered  and  weighed  by  the 
tribunal  trying  the  same,  such  acts  of  a  Legislature  are  not 

40  Commonwealth    v.    Williams,  v.  Hunt,   122  Mass.   505;   23  Am. 

72  Mass.   (6  Gray)   1.  Rep.  381;   Wright  v.  Dunham,  13 

*i  Robertson  v.  People,  20  Colo.  Mich.  414;  Ess  v.  Bouton,  64  Mo. 

279;    Gage   v.    Carraher,    125    111.  105;    State  v.  Kingsley,    108   Mo. 

447;   17  N.  E.  777;   Chicago,  etc.,  135;  18  S.  W.  994;  State  v.  Buck, 

K.  Co.  V.  Jones,  149  111.  361;    37  120  Mb.  479;  25  S.  W.  573;  State 

N.  E.  247;   American  Trust,  etc.,  v.  Sattley,  131  Mo.  464;  33  S.  W. 

Bank  v.  Gueder,  etc.,  Co.,  150  111.  41;  Hand  v.  Ballon,  12  X.  Y.  541; 

336;    37    N.    E.    227;    Morgan    v.  Howard  v.   Moot,   64   N.   Y.   262; 

State,    117    Ind.;    19  N.    E.    154;  Board,  etc.,  v.  Merchant,  103  N.  Y. 

Voght  V.  State,   124  Ind.  358;   24  143;   8  N.  E.  484;  People  v.  Can- 

N.  E.  680;  Richard  v.  Carrie,  145  non,  139  X.  Y.  32;  34  X.  E.  759; 

Ind.  49;    43  N.   E.   949;    Allen  v.  Deleplain  v.  Cook,  7  Wis.  43. 

Armstrong,    16    la.   508;    State   v.  ^2  State  v.  Beech,   147   Ind.   74; 

Hurley,    64    Me.     562:     Common-  46  X.  E.  145;  Board,  etc.,  v.  Mer- 

wealth   V.    Wallace,    73    Mass.     (7  chant,  13  N.  Y.  143. 

Gray)  22;  Commonwealth  v.  Rowe,  *^  Sullivan   v.    City  of   Oneida, 

80  Mass.    (14  Gray)    47;   Holmes  61  111.  243. 
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unconstitutional.**  To  this  end  it  js  within  the  power  of  a 
Legislature  to  declare  the  possession  of  intoxicating  liquors  for 
the  purpose  of  sale,  a  quasi  nuisance,  and  to  provide  a  well- 
guarded  system  of  suppression  of  its  use,  and  that  possession 
shall  be  prima  facie  evidence  of  unlawful  intent.  Such  a 
statute  only  prescribes,  to  a  certain  extent  and  under  par- 
ticular circumstandls,  the  legal  effect  which  shall  be  given 
to  the  particular  species  of  evidence,  if  it  stands  entirely  alone 
and  is  left  wholly  unexplained.  This  neither  conclusively 
determines  the  guilt  or  innocence  of  the  party  who  is  accused, 
nor  withdraws  from  the  jury  the  right  and  duty  of  passing 
upon  and  determining  the. issue  to  be  tried.  The  burden  of 
proof  remains  continually  upon  the  State  to  establish  the 
accusation  which  it  makes.*' 

Sec.  924.    Burden  of  proof  in  generaJ. 

The  burden  rests  upon  the  State,  in,  case  of  a  charge  of  a 
sale  of  prohibited  liquor  without  a  license,  or  at  a  prohibited 
time  or  place,  to  prove  that  the  liquor  sold  was  such  as  the 
statute  by  its  terms  embraced.  If  the  statute  forbids  a  sale 
of  intoxicating  liquors  merely,  then  the  prosecution  must  show 
that  the  liquor  was  an  intoxicating  liquor  in  fact ;  and  this  is 
done  by  proof  that  it  was  the  kind  of  liquor  which  the 
court  will  take  judicial  notice  was  intoxicating,  or  by  proof 
that  it  in  fact  was  an  intoxicating  liquor.  Such  was  held  to 
be  the  case  in  an  instance  of  a  sale  of  cider.*'  But  it  is  not 
necessary  to  prove  that  the  liquors  sold  were  owned  by  the 
defendant,  that  being  presumed.*'  If  the  charge  be  of  a  sale 
to  a  person  whose  name  is  unknown  to  the  grand  jury,  the 
burden  is  in  some  jurisdictions  upon  the  Government  to  show 

**  State  V.  Beech,   147   Ind.  74;  Hbuser    v.    State,    18    Ind.    106; 

46  N.  E.  145.  Josephdaffer  v.  State,  32  Ind.  402 ; 

45  Commonwealth    v.    Williams,  Klare  v.  State,  43  Ind.  483;   De- 

72  Mass.  (6  Gray)  1.  venny  v.  State,  47  Ind.  208;  Lath- 
ee Feldman      v.      Morrison,      1  rope  v.  State,  50  Ind.  555 ;   Plun- 

Bradw.   (111.)   460;  Kurz  v.  State,  kett  v.  State,  69  Ind.  68. 

79    Ind.    488 ;    Commonwealth    v.  ^t  Commonwealth  v.  Murphy,  10 

Livermore,  2  Allen,  292;  Brantley  Gray,   1;    Pana  v.   State,  51-  Ask. 

V.  State,  91  Ala.  47;   8  So.  816;  481;  11  S.  W.  692. 
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that  fact,  which  may  be  done  by  the  oath  of  one  of  the  grand 
jurors  or  the  vendee  himself;  and  the  fact  that  his  name  was 
unlmown  must  be  shown  before  there  can  be  a  conviction.*^  So 
on  a  charge  of  being  a  common  seller  of  intoxicating  liquors,  the 
Government  must  prove  that  the  sales  relied  upon  were  such 
as  could  not  be  made  without  a  license;  but  if  made  under 
a  license,  the  burden  is  on  the  defendant  to  show  that  fact.*" 
Upon  a  charge  that  the  accused  kept  a  tenement  for  the 
illegal  sale  of  liquors  during  a  certain  period  of  time, 
the  burden  is  upon  the  State  to  prove  that  fact,  but  it 
need  not  prove  that  he  kept  it  during  the  entire  period, 
nor  need  it  prove  the  premises  were  disorderly  or  in 
other  respects  a  nuisance.^"  And  while,  upon  a  charge  of 
keeping  intoxicating  liquors  in  a  dwelling  house  with  the  intent 
to  illegally  sell  them,  the  burden  is  on  the  prosecution  to 
prove  their  keeping  at  the  place  described,  and  that  they  were 
kept  with  the  intent  to  unlawfully  sell  them;  yet  it  is  not 
necessary  to  prove  that  they  or  any  part  of  them  were  sold  in 
the  dwelling  house,  or  that  it  was  the  intention*  to  there  sell 
them ;  but  it  may  be  shown  that  the  intention  was  to  unlaw- 
fully sell  them  in  a  saloon  in  the  neighbor'hood.''^  Nor  need  the 
Government  actually  prove  the  delivery  of  the  liquor  sold; 
that  fact  may  be  made  to  appear  by  circumstantial  evidence.'*' 
But  the  burden  concerning  the  non-intoxicating  qhality  of  a 
liquor  sold  may  shift.  Thus  where  the  purchaser  called  for  beer 
in  a  saloon  and  a  liquid  was  furnished  him  that  looked  like 
beer,  it  was  held  that  the  burden  was  on  the  accused  to  show 
it  was  not  an  intoxicating  liquor."^     And  where  a  statute 

48  Commonwealth    v.    Thornton,  ^3  State   v.    Claughly,    73   Iowa, 

i4  Gray,  41.  626;  35  N.  W.  652;  Dant  v.  State, 

*»  Commonwealth  v.   Livermore,  106  Ind.  79;  5  N.  E.  870;  Dant  v. 

2  Allen,  292.  State,  83  Ind.  60. 

50  Commonwealth  v.  Owens,  114  (This  last  ease  is  a  record-turn- 
Mass.  252;  Commonwealth  v.  Dow-  ing  case  in  Indiana.  As  all  tlie 
dican,  114  Mass.  257.  judges    now    connected    with    the 

51  Commonwealth  v.  Intoxicat-  case  are  dead,  except  one,  it  is  not 
ing  Liquors,  116  Mass.  24,  27.  a  violation  of  confidence  to  state 

52  Commonwealth  v.  Campbell,  that  it  was  the  determination  of  a 
116  Mass.  32.  part  of  the  bench  to   reverse  the 
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provided  that  "lager  beer  and  any  beverage  containing  more 
than  three  per  cent,  of  alcohol  shall  be  deemed  intoxicating 
liquor, ' '  it  was  held  not  necessary  on  proof  of  a  sale  of  ' '  lager 
beer ' '  to  show  it  contained  more  than  three  per  cent,  of  alcohol, 
the  percentage  of  alcohol  applying  only  to  other  beverages.^* 
So  where  the  statute  prohibited  the  keeping  of  a  public  resort 
for  the  sale  of  liqijors,  evidence  showing  that  many  more 
persons  went  to  the  defendant's  house  than  went  to  other 
houses  in  the  neighborhood,  many  going  at  unusual  hours  of 
the  night,  and  coming  from  other  towns,  it  was  held  that  the 
defendant  had  the  burden  to  overcome  the  presumption  aris- 
ing from  proof  of  these  facts  that  the  house  was  a  place  of 
public  resort."^'  If  the  sale  has  been  made  in  a  local  option  dis- 
trict, then  the  burden  is  on  the  prosecution  to  show  that  the 
law  had  been  lawfully  adopted,"'"  proving  each  necessary  step. 
Statutes,  however,  shift  the  burden  occasionally,  and  require 
the  defendant  to  prove  that  local  option  was  not  in  force  at  the 
place  of  sale,  where  it  is  alleged  that  it  was,  and  the  sale  was 
made  in  violation  thereof.'^'  Or  occasionally  a  statute  requires 
the  defendant  to  prove  that  the  election  proceedings  were  in- 
sufficient to  secure  a  legal  election,  as  that  a  proper  notice  of  the 
election  had  not  been  given.-'^*  If  the  accused  desires  to  escape 
punishment  for  an  illegal  sale  on  the  ground  that  he  was  in 
the  employment  of  another  who  could  lawfully  make  the  sale, 

case,   on  the  ground  that   it  was  willing  to  face  the  "flre,"  so  the 

not    shown    there    was    an    actual  judgment    of    conviction    was    af- 

sale,  or  that  the  liquor  sold  was  firmed.      See    State   v.  -Volmer,    6 

whisky,  as  claimed  by  the  State;  Kan.  371. 

but    those   so   insisting   were   met  =*  Commonwealth   v.   Snow,    13.3 

with  the   statement   that   if   such  Mass.  575. 

was  the  decision  of  the  majority,  55  State    v.    Pratt,   34    Vt.    323. 

a  dissenting  ojunion  would  be  filed  See  State  v.  Wade,  63  Vt.  80;  22 

claiming  that  the  fact  of  sale  and  Atl.  12. 

the  kind  of  liquor  sold  might  be  os  Donaldson   v.    State,    15    Tex. 

proven  by  circumstantial  evidence,  App.  25 ;  Carnes  v.  State,  23  Tex. 

and  in  support  of  it  cite  and  ex-  App.  440;  5  S.  W.  133. 

plain  at  length  how  many  a  mur-  57  Young   v.    Commonwealth,    14 

derer  had  been  convicted  and  exe-  Bush,  161. 

cuted  upon  purely  circumstantial  ss  Irish    \.    State,    34    Tex.    Cr. 

evidence.     The  majority  were  not  Eep.  130;  29  S.  W.  778. 


1589  EVIDENCE.  §  924 

the  fact  of  his  agency  for  the  vendor  must  be  shown  by  him, 
and  the  same  is  true  where  one  is  charged  with  illegally  pur- 
chasing for  another,  if  such  other  could  legally  make  the  sale.^" 
And,  of  course,  if  the  accused's  case  falls  within  some  excep- 
tion of  a  statute,  he  has  the  burden  to  show  he  comes  within 
such  exception.""  Likewise  where  the  sale  is  shown  to  have 
been  made  by  his  servant  in  the  regular  course  of  business,  to  a 
minor,  the  burden  is  on  him  to  show  a  lack  of  knowledge  and 
consent  to  the  sale."^  So  where  a  defendant  hotel  keeper  de- 
sires to  .defend  on  the  ground  that  he  sold  only  to  his  guests, 
the  burden  is  upon  him  to  show  the  purchaser  was  a  bona 
fide  guest  of  his  hotel  at  the  time  the  sale  was  made."-  So 
where  the  defense  was  made  upon  a  physician's  prescription, 
the  accused  has  the  burden  to  show  that  fact ;  "^  and  the  same 
is  true  where  the  sale  is  claimed  to  have  been  made  for  medic- 
inal purposes."'  In  the  latter  instance  the  burden  is  on  the 
accused  to  show  the  liquor  was  sold  for  medicinal  purposes,^ 
not  that  such  use  was  made  of  it."''  If  the  accused  was  an  im- 
porter of  liquors  and  had  the  right  to  sell  as  such,  he  has  the 
burden  to  prove  that  fact.""  If  native  wines  could  be  lawfully 
sold,  the  accused  usually  has  the  burden  to  show  that  the  in- 
toxicating liquor  he  sold  was  of  that  kind  of  wine."^    Where  a 

59  Shaw  V.  State,  3  Ga.  App.  U2  Lehman  v.  District  of  Colum- 
607;  60  S.  E.  326;  Commonwealth  bia,  19  App.  D.  C.  217.  Evidence 
V.  Zelt,  138  Pa.  St.  615;  21  Atl.  7.  of  the  good  faith  of  the  "guests" 

60  Otte  V.  State,  29  Ohio  Cir.  Ct.  in  ordering  meals  is  admissible. 
203;  People  v.  Clark,  61  N.  Y.  People  v.  Dippold,  30  N.  Y.  App. 
App.  Div.  500;  70  N.  Y.  Supp.  Div.  62;  5*1  Jv'.  Y.  Supp.  859. 
594;  State  V.  Collins,  28  E.  I.  439;  ea  Rowe  v.  Commonwealth 
67  Atl.  796;  State  v.  Cloughly,  73  (Ky.),  70  S.  W.  407;  24  Ky.  L. 
Iowa,   626;    35  N.   W.   652;    Gun-  Eep.  974. 

narssohn  v.  Sterling,  92  111.  569 ;  «*  Miles  v.  State,  5  W.  Va.  524 ; 

State  V.  Baughman,  20  Iowa,  497;  Howard  v.  State,  5  Ind.  516;  State 

Shear  v.  Green,  73  Iowa,  688;   36  v.  Emery,  98  N.  C.  768;   3  S.  E. 

X.   W.   642;    State   v.   Becker,   20  810. 

Iowa,   438 ;    State  v.   Guisenhouse,  65  Leppert  v.  State,  7  Ind.  300. 

20  Iowa,  227.  ««  State  v.  Robinson,  49  Me.  285 ; 

«i  Kolman  v.  State,  2  Ga.  App.  Commonwealth  v.  Zelt,  138  Pa.  St. 

648;    58   S.  E.   1070;    In  re  John  615;  21  Atl.  7. 
ston's  License,  37  Pa.  Super.  438  67  State  v.  Miller,  53  Iowa,  84 ; 

4  N.  W.  838. 
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statute  required  the  vendor  of  intoxicating  liquor  to  give  a 
bond  and  take  an  oath  not  to  sell  adulterated  liquors,  the  bur- 
den was  held  to  be  upon  him,  when  it  was  shown  he  had  made 
a  sale  of  liquor  to  show  he  had  complied  with  the  statute."* 

Sec.  925.    Presumption. 

Necessarily  what«s  said  concerning  the  subject  of  presump- 
tions must  be  very  brief  and  be  confined  to  a  few  instances 
where  the  subject  of  intoxicating  liquors  has  been  involved. 
As  no  one  is  presumed  to  sell  another's  property  without  au- 
thority, becaiuse  it  would  be  an  illegal  act  that  would  lay  the 
vendor  liable  for  a  conversion,  it  is  presumed  on  proof  of  a 
sale  of  intoxicating  liquor  that  the  liquor  was  the  property 
of  the  vendor,  without  any  other  or  further  proof  on  that  ques- 
tion."'  So  on  proof  of  the  passing  of  intoxicating  liquors 
across  a  saloon  bar,  by  the  proprietor,  to  a  person  on  the  other 
side  where  customers  of  saloons  usually  stand  when  making 
a  purchase  of  the  drinks,  it  may  be  presumed  that  there  was  a 
sale,  although  no  money  be  proven  to  have  passed,  and  a  sale 
may  be  presumed  rather  than  a  gift  where  either  a  sale  or  a 
gift  is  equally  an  unlawful  act  by  reason  of  the  time  the 
transaction  took  place,  and  also  by  reason  of  the  fact  that  men 
part  with  their  property  for  a  consideration  rather  than  by 
way  of  a  gift.^"  Where  the  charge  is  that  the  accused  sold 
liquor  to  be  drunk  upon  the  premises,  proof  of  a  sale  of  liquor 
by  him,  and  that  it  was  actually  drunk  upon  the  premises 
raises  a  presumption  that  he  sold  it  for  that  purpose,  espe- 
pecially  in  the  absence  of  any  proof  of  protests  or  objections 
made  to  its  being  drunk  on  the  premises.''^  And  this  presump- 
tion was  held  to  prevail  even  where  the  liquor  was  carried  in 
the  glass  from  the  barroom,  but  drank  upon  the  lot  belong- 
ing to  the  premises,  the  glass  being  returned  to  the  barkeeper.'^ 

68  state   V.   Finn,   38   Mo.   App.  to  Dant  v.  State,  106  Ind.  79 ;  5 

504;   Cheadle  v.  State,  4  Ohio  St.  N.  E.  870. 

477.  'iCaaey    v.    State,    6    Mo.   646; 

eoRana  v.  State,  51  Ark.  481;  Cochran  v.  State,  26  Tex.  678. 

11   S.  W.  692;   Commonwealth  v.  T2  Rater  v.  State,  49  Ind.  507. 
Murphy,  10  Gray,  J- 
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So  if  an  mijkeeper  sells  liquor  to  his  guests  wjio  drink  it  in 
their  rooms,  it  is  presumed  he  knew  of  the  fact  that  they  drank 
it  and  that  he  permitted  them  to  do  so,  unless  it  be  affirma- 
tively shown  he  did  not  know  that  they  drank  it  there/"  And 
where  the  accused  was  charged  with  unlawfully  keeping  a  bar, 
proof  of  a  sign  in  the  barroom  with  his  name  printed  thereon, 
followed  by  the  word  "boarding,"  was  held  to  raise  the  pre- 
sumption that  he  was  the  keeper  of  the  barroom.'*  Where  the 
proof  was  that  the  sale  took  place  on  the  18th  day  of  a  month 
the  court  refused  to  indulge  the  presumption,  in  favor  of  inno- 
cence, that  the  date  was  of  a  day  after  the  indictment  had 
been  returned.''^  If  the  offense  consists  in  keeping  liquors  with 
intent  to  sell  them  in  violation  of  law  or  to  maintain  a  liquor 
nuisance,  then  proof  of  sale  in  violation  of  law  is  sufficient  to 
raise  a  presumption  of  the  unlawful  intent  with  which  they 
were  kept.'*  But  if  the  liquor  may  in  part  be  kept  on  the 
premises  for  a  lawful  purpose,  proof  that  they  were  kept  on 
the  premises  will  not  raise  the  presumption  that  they  were  kept 
for  an  illegal  purpose."  And  if  a  servant  of  the  defendant 
illegally  sells  liquor,  proof  of  that  fact  does  not  necessarily 
raise  the  presumption  that  his  master  intended  him  to  make 
an  illegal  sale,  bnt  the  presumption  is  rather  that  the  act 
of  making  an  illegal  sale  was  unauthorized.'*  Not  infrequently 
statutes  provide  that  upon  proof  of  certain  facts,  certain  pre- 
sumptions of  guilt  will  thereby  be  raised.  Thus  a  statute 
made  the  mere  finding  of  liquor  in  possession  of  a  person  under 
suspicious  circumstances  presumptive  evidence  that  he  was 
keeping  the  liquor  with  intent  to  illegally  sell  it.  As  against 
this  was  set,  of  course,  the  presumption  of  innocence  raised  by 
the  common  law,  yet  the  court  held  that  the  presumption  of 
innocence  did  not  overcome  the  presumption  of  guilt  raised 

73  Scott  V.  State,  25  Tex.  Supp.  7  N.  W.  604 ;   State  v.  Fertig,  70 
168.  Iowa,  272;  30  N.  W.  633. 

74  State  V.  Wilson,  5  R.  I.  291.  '7  State  v.  Shank,  74  Iowa,  649; 

75  Commonwealth   v.    Dillane,    1  38  N.  W.  523. 

Gray,  483.  '*  Commonwealth  v.  Brlant,  142 

70  State  V.  Sartin,  55  Iowa,  340;       Mass.  463;   8  N.  E.  338;  56  Am. 

Eep.  707. 
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by  the  statute/"  In  those  jurisdictions  where  it  is  necessary 
to  prove  that  the  beer  sold  was  intoxicating,  this  ma^  often 
be  done  by  the  circumstances  under  which  it  is  sold.  As  all 
know,  there  are  intoxicating  and  non-intoxicating  beers.  In 
some  States  it  will  be  presumed  that  when  the  word  "beer" 
is  used,  there  is  meant  either  a  malt  or  intoxicating  liquor, 
and  this  usually  med;s  the  terms  of  the  statute  under  which 
the  indictment  is  drawn ;  but  if  it  was  a  non-intoxicating  liquor 
that  was  sold,  then  that  fact  is  a  defense.  The  conditions 
under  or  surroundings  where  it  was  sold  may  raise  a  presump- 
tion that  the  liquor  sold  was  intoxicating.  Thus,  where  the 
proof  showed  a  call  for  beer  in  a  saloon -at  its  bar  on  Sunday 
and  the  bartender  furnished  the  customer  a  glass  of  beer,  it  was 
held  that  the  evidence  raised  a  presumption  that  the  beer  fur- 
nished was  an  intoxicating  liquor,  as  charged  in  the  indict- 
ment, the  primary  signification  of  the  word  meaning  an  in- 
toxicating liquor.  "If  any  other  kind  of  beer  is  desired," 
said  the  court,  "it  is  expected  that  qualifying  words  will  be 
used,  such  as  spruce  beer,  root  beer,  small  beer,  and  the  like, 
thus  attaching  a  remote  and  secondary  meaning  to  the  word 
'beer,'  as  descriptive  of  particular  beverages.  When,  there- 
fore, the  witness  testifies  to  the  sale  or  giving  away  of  beer 
under  circumstances  which  make  the  sale  or  giving  away  of 
any  intoxicating  liquor  unlawful,  the  prima  facie  inference  is 
that  the  beer  was  of  that  malted  and  fermented  quality  de- 
clared by  the  statute  to  be  an  intoxicating  liquor,  and  the  court 
trying  the  cause  ought  to  take  judicial  notice  of  the  inference 
which  thus  arises  from  the  use  of  the  word  'beer'  in  its  pri- 
mary and  general  sen.se. ' '  '^    But  upon  a  charge  of  a  violation 

'9  State     V.     Cunningham,      25  277 ;    and  overruling  Lathrope   v. 

Conn.  195.  State,   50    Ind.   555;    Schlosscr    v. 

80  Myers  v.   State,  93   Ind.   251,  State,  55  Ind.  82;   Shaw  v.  State, 

citing   Briffitt   v.    State,    59    Wis.  56  Ind.  188;  Plunkett  v.  State,  69 

39;   Commonwealth  v.  Anthes,   12  Ind.   68;    Kurz   v.   State,   79   Ind. 

Gray,  29 ;    People  v.  Wheelock,  3  488,  and  explaining  Klare  v.  State, 

Paslier,    9;    Nevin    v.    Ladue,    3  43  Ind.  483.     Followed  in  Stout  v. 

Denio,    43;    Board   v.    Taylor,    21  State,  96  Ind.  407.    See  also  State 

N.  y.  173;  State  v.  Goyette,  11  R.  v.  Cloughly,  73  Iowa,  626;   35  N. 

I.  592;    Rau  v.  People,   63  N.   Y.  W.   652. 
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of  the  local  option  law,  where  it  is  necessary  in  order  to  con- 
stitute the  act  or  offense,  that  some  officer  charged  with  the 
duty  shall  perform  a  certain  act  with  reference  to  putting  the 
law  in  the  district  in  force,  it  will  not  be  presumed  he  did  per- 
form the  act,  and  the  fact  of  his  having  performed  it  must  be 
proven.  Thus,  if  it  is  necessary  for  an  officer  to  publish  a  notice 
of  the  result  of  the  election,  upon  the  question  of  the  adoption 
of  local  option  in  a  district,  it  will  not  be  presumed  the  officer 
charged  with  that  duty,  even  though  he  be  a  .judge  of  a  court 
ordering  the  election,  gave  the  proper  notice.'^  "Where  the 
charge  was  a  sale  to  a  person  whose  name  was  unknown,  on 
proof  by  the  testimony  of  such  person  that  his  name  was  un- 
known to  the  grand  jury,  it  was  held  that  it  would  be  pre- 
sumed that  there  was  no  testimony  or  evidence  to  the  con- 
trary.*- It  is  presumed  that  the  licensee  is  the  owner  of  the 
premises,  but  it  may  be  shown  he  is  only  an  agent."' 

Sec.  926.    Connecting  accused  with  unlawful  acts  shown. 

Before  there  can  be  a  conviction  of  the  defendant  it  must 
be  shown  that  he  was  responsible  for  the  illegal  transaction 
proven  to  have  been  committed.  It  is  not  enough  to  show 
an  illegal  act  was  committed ;  it  must  be  shown  that  it  was  his 
act,  or  that  he  M'as  connected  with  it.  Many  illustrations 
have  been  given  in  this  chapter  in  the  various  sections,  and  a 
few  may  be  here  ^oted.  What  is  sufficient  evidence  of  the 
accused 's  connection  with  the  transaction  to  convict  him,  must 
depend  upon  each  particular  transaction.  It  may  be  shown 
that  he  associated  with  those  who  visited  his  premises,  and  who 
procured  liquor  and  carried  it  away,  although  there  be  no  direct 
evidence  that  they  procured  it  from  him  nor  the  exact  place 
where  they  obtained  it,  there  being  some  evidence  from  which 
the  inference  may  be  drawn  that  it  was  on  his  premises.**  So 
upon  the  charge  of  keeping  intoxicating  liquors  for  sale,  it  is 
competent  to  show  that  persons  visiting  his  premises  came  away 

81  Toole  V.  State,  88  Ala.  158 ;  7  ss  Huffman  v.  Walterhouse,  19 
So.  42.  Ont.  App.  186. 

82  Commonwealth  v.  Thornton,  «*  Commonwealth  v.  Kelley,  152 
14  Gray,  41.  Mass.  486;  25  N.  E.  835. 
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intoxicated.*'  So  upon  a  charge  of  keeping  a  saloon  open  on 
Sunday  it  is  enough  to  show  that  it  was  so  kept  open,  and 
that  the  accused  was  proprietor  of  it ;  for  proof  of  proprietor- 
ship raises  the  presumption  of  immediate  control  and  pre- 
sumably knowledge  of  what  is  taking  place  upon  it.  In  such  an 
instance  it  is  not  necessary  to  show  the  actual  presence  of  the 
aecused.^^  So  evidmce  that  there  was  a  board  put  up  in  the 
barroom  claimed  to  be  the  accused's  having  his  name  upon  it 
and  announcing  "boarding"  by  him,  raises  the  presumption 
that  he  is  keeper  of  the  place.*^  So  it  may  be  shown  that  the 
accused  was  ostensibly  in  possession  of  the  house  and  referred 
to  it  as  his,'*  or  that  he  said  he  was  repairing  the  house,  and 
that  it  would  cost  him  so  much,*"  or  that  he  was  the  owner 
of  the  premises,  in  instances  where  the  charge  is  keeping  a 
liquor  nuisance  or  keeping  a  house  for  illegal  sale  of  liquor.'" 
So  where  the  charge  was  an  illegal  sale  and  the  witness  testified 
he  went  into  the  accused's  store,  there  drank  liquor  and  there 
left  money  for  it  on  the  counter,  the  accused  not  being  in  the 
room  at  the  time,  but  in  the  house,  it  was  held  to  be  a  question 
for  the  jury  whether  the  sale  was  the  accused's  act,  even 
though  the  witness  said  he  had  never  bought  liquor  of  him."^ 

Sec.  927.    Incriminating  or  exculpatory  ciroiunstances. 

Efforts  to  conceal  a  sale  are  always  admissible,  as  evidence 
tending  to  show  that  the  accused  was  conscious  of  its  ille- 
gality, and  arrangements  made  and  devices  used  to  effect  its 
secrecy  are  likewise  admissible.*^    So  evidence  of  persons  going 

85  Commonwealth  v.  Finnerty,  »»  Commonwealth  v.  HUdreth,  11 
148  Mass.  162;   19  N.  E.  215.  Gray,  327. 

86  Sanders  v.   State,   74  Ga.  82.  so  Commonwealtli    v.    Dearborn, 
For    illustrations,    see    Luoker    v.  109  Mass.  368. 
Commonwealth,  4  Bush,  440 ;  Com-  si  Neighbors    v.    Commonwealth 
monwealth  -v.  Murphy,  147   Mass.  (Ky.),    9    S.    W.    718.      See    also 

,525;    18  N.  E.  403;   and  Johnson  State  v.  Barron,  37  Vt.  57. 
V.  Atlanta,   79   Ga.   507;    4   S.   E.  92  Johnson    v.    Atlanta,    79    Ga. 

673.  507;  4  S.  E.  673;  Commonwealth 

87  State  V.  Wilson,  5  E.  I.  291.  v.  Keenan,  148  Mass.  470;   20  N. 

88  State    V.   Wambold,   74  Iowa,  E.  101. 
605;  38  N.  W.  429. 
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in  and  out  of  the  accused's  place  of  business  and  carrying 
jugs  and  demijohns  may  be  given,"^  as  well  as  drunken  per- 
sons coming  away  from  his  premises."*  Statements  of  the  ac- 
cused to  the  effect  that  he  intended  to  sell  may  be  put  in,"' 
and  the  bringing  of  barrels  of  liquor  upon  the  premises  may 
be  shown.""  In  one  case  a  police  'officer  testified  that  he  had 
seen  seven  men  in  the  accused's  house,  and  his  wife  with  beer 
bottles  under  her  apron,  and  it  was  held  not  error  to  permit 
him  to  so  testify."'  The  fact  that  many  persons  visited  ac- 
cused 's  house  may  be  shown,  although  there  be  nothing  to  show 
that  they  were  only  ordinary  visitors."'  Tn  the  ease  of  a  pros- 
ecution for  the  maintenance  of  a  "  club, ' '  the  club 's  books  and 
papers  were  held  admissible,  the  accused  having  access  to  them 
and  presumably  being  familiar  with  their  contents.""  So  to 
show  the  purpose  for  which  a  tenement  is  kept  by  the  accused, 
the  conduct  of  those  employed  therein  may  be  shown. ^  The  ac- 
cused cannot  show,  on  a  charge  of  making  a  sale,  that  he  had 
refused  to  sell  to  another  person  on  another  occasion,^  or  that 
he  had  prohibited  his  clerk  selling  in  his  shop  when  the  lat- 
ter is  charged  with  making  illegal  sales.^  The  conduct  of  the 
accused  in  former  years  to  show  he  then  had  used  great  care 
as  to  the  person  to  whom  he  would  sell  is  not  admissible.*  Nor 
can  he  prove,  in  order  to  show  that  his  wife  was  the  owner 

93  Commonwealth  v.  Maloney,  16  missible.    See  also  Commonwealth 

Gray,  20.  v.  Lynch,  151  Mass.  358;  23  N.  E. 

»*  Commonwealth  v.  Higgins,  10  1137;   Commonwealth  v.  Brothers, 

Gray,  19;   Commonwealth  v.  Ken-  158  Mass.  200;  33  N.  E.  386. 

nedy,  97  Mass.  224.  »8  Commonwealth  v.  Jacobs,  152 

95  Commonwealth  v.   Davenport,  Mass.  276;  25  N.  E.  463. 

2  Allen,  299.  i  Commonwealth    v.    Lattinville 

96  Commonwealth  v.  Davenport,        (Mass.),  25  N.  E.  972. 

supra.  '  2Corley  v.   State,   87   Ga.   332; 

97  Commonwealth  v.  Gillon,  148       13    S.   E.   556 ;    Commonwealth   v. 
Mass.  15 ;  18  N.  E.  584.  Barlow,   97   Mass.   597 ; .  Commoii- 

08  Commonwealth     v.    Finnerty,  wealth  v.  Bickum,  153  Mass.  386; 

148    Mass.    162;     19    N.    E.    215.  26  N.  E.  1003. 

This  was  a  case  of  illegal  keeping  3  Commonwealth  v.  Tinkham,  14 

of   liquor   for    sale,    a    continuing  Gray,  12. 

offense;     and    evidence    of    visits  *  Commonwealth  v.  Keenan,  148 

three  weeks  before  the  date  of  the  Mass.  470;  20  N.  E.  101. 
offense  as   charged  was   held   ad- 
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and  keeper  of  the  liquor,  that  he  threw  it  out  of  doors,  where- 
upon he  had  a  contest  with  his  wife,  resulting  in  his  arrest 
upon  her  complaint."  But  a  druggist  may  show  that  at  the 
time  of  a  seizure  of  liquors  on  his  premises  he  had  pending  an 
application  for  a  license  or  permit  to  sell  liquors,  as  explana- 
tory of  the  presence  of  the  liquor  on  his  premises." 

Sec.  928.    Effort  to  avoid  detection. 

Efforts  on  the  part  of  the  accused  to  avoid  detection  or  to 
conceal  the  evidence  of  his  crime  may  always  be  shown  as  ad- 
missions of  guilt.  Thus  it  may  be  shown  that  when  the  ac- 
cused was  arrested  he  attempted  to  conceal  liquor  or  threw 
it  away,  and  that  he  attempted  to  bribe  the  officer  arrest- 
ing him.''  The  acts  of  others  in  connection  with  his  in 
concealing  liquors  may  be  shown,  where  he  starts  the  operation, 
though  he  does  not  see  the  conclusion,  even  though  it  be  not 
shown  he  knew  what  some  of  those  in  the  chain  of  operation 
did.*  It  may  be  shown  the  accused  broke  and  emptied  bottles 
containing  liquor  which  the  prosecution  claims  was  intoxicat- 
ing." Even  the  act  of  his  barkeeper  in  doing  so  may  be 
shown,^"  or  the  act  of  a  third  person  doing  so  in  his  presence 

E  Commonwealth  v.  Cleary,  152  Failure  of  accused  to  call  wit- 
Mass.  491;  25  N.  E.  834.  nesses  to  the  transaction  is  a  legi- 

6  Commonwealth   v.   Wellington,  timate  subject  of  comment  on  the 

146  Mass.  566;   16  N.  E.  446.  part  of  the  State's  attorney.   Com- 

An    accused   testified   on   cross-  monwealth  v.  McCabe,   163   Mass. 
examination  he  did  not  know  until  98 ;  39  N.  E.  777. 
a  few  days  before  trial  that  he  was  ^  Commonwealth  v.  Wallace,  123 
charged    with    selling   liquor.      It  Mass.  400;   Commonwealth  v.  Ac- 
was  held  proper  to  put  in  his  bail  ton,  165  Mass.  11;  42  N.  E.  329. 
bond  and   ask   him  when  he  em-  « Commonwealth   v.    Kohlmeyer, 
ployed  counsel  in  the  case,  to  con-  124  Mass.  322. 
tradict  him.    Taylor  v.  State  (Tex.  «  Commonwealth    v.    Daily,    133 
Cr.  App.),  112  S.  W.  942.  Mass.  577;  Commonwealth  y.  Sul- 

The   State   cannot   prove   legiti-  livan,    156   Mass.   487;    31    N.   E. 

mate   sales   by   the   accused   on   a  647 ;  Commonwealth  v.  Henley,  158 

charge  of  violating  the  local  op-  Mass.  159 ;  33  N.  E.  342 ;  Common- 

tion  law.    Blcsingame  v.  State,  47  wealth  v.  McHugh,  147  Mass.  401; 

Tex.  Cr.  App.  582;   85  S.  W.  275.  18  N.  E.  74. 

See  State  v.  Pierce,  111  Mo.  App.  lo  Commonwealth  v.  Locke,    145 

216;  85  S.  W.  663.  Mass.  401;  14  N.  E.  621. 
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without  protest  from  him,^^  or  the  act  of  his  son  in  doing  so 
when  there  is  some  evidence  or  inference  of  concert  of  action 
between  them.'^ 

Sec.  929.    Sales. 

Proof  of  a  sale  of  intoxicating  liquors  in  no  wise  differs  from 
proof  of  a  sale  of  any  other  liquor  or  of  an  article  of  commerce. 
The  transaction  is  simply  the  voluntary  transfer  of  the  title 
to  and  possession  of  the  liquor  from  the  vendor  to  the 
vendee  for  a  consideration  then  paid  or  promised  to  be  paid 
in  the  future,  and  an  instruction  that  "a  sale  is  the  passing 
of  the  title  and  possession  of  any  property  for  money,  which 
the  buyer  pays  or  promises  to  pay"  is  a  sufficient  definition  of 
a  sale.^'  Occasionally  statutes  declare  what  shall  be  sufficient 
evidence  of  a  sale.  Thus  in  Xew  Zealand  a  statute  declared 
proof  that  "the  fact  *  *  *  of  there  being  on  such" 
[meaning  the  occupiers]  ' '  premises  more  liquor  than  is  reason- 
ably required  for  the  vise  of  the  persons  residing  therein" 
should  be  deemed  prima  facie  evidence  of  the  unlawful  sale 
of  liquors  bj'  such  persons.  Yet  in  order  to  avail  himself  of 
the  provisions  of  this  statute,  it  was  held  that  the  informant 
must  show  that  the  liquor  claimed  to  be  more  than  reasonably 
requisite  was  on  the  premises  at  the  time  of  the  sale,  and 
also  he  must  give  some  evidence  of  the  number  and  circum- 
stances of  the  persons  who  were  then  residing  on  the  prem- 
ises.^* Sales  may  be  implied  from  proof  of  the  actions  of  the 
parties.  Thus,  if  a  person  goes  into  a  liquor  house,  calls  for 
whisky,  and  it  is  placed  before  him  and  he  drinks  it,  a  sale 

'1  Commonwealth     v.     McHugh,  be  no  question  that  the  sale  was 

147  Mass.  401;   18  N.  E.  74.  made.     McKlnley  v.  State,  52  Tex. 

12  Commonwealth  v.  Nally,  151  Cr.  App.  182;  106  S.  W.  342.  See 
Mass.  63;  23  N.  E.  660.  also  Walker  v.  State,  52  Tex.  Cr. 

13  Krnavek  v.  State,  38  Tex.  Cr.  App.  293 ;  106  S.  W.  376.  Nor  is 
App.  44;  41  S.  W.  612;  Hajding  it  error  to  refuse  to  define  a  dram- 
V.  State,  65  Neb.  238;  91  N.  W.  shop.  Cross  v.  People,  66  III.  App. 
194;    Byrd  v.   State,   54   Tex.  Cr.  170. 

App.  170;  114  S.  W.  135.    Failure  "Hill  v.  Manning,  12  N.  Z.  L. 

to  define  a,  sale  in  the  instructions       R.  153. 
to  the  jury  is  not  error,  if  there 
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is  implied  from  these  facts  and  not  a  gift,  the  value  of  the 
liquor  being  the  amount  the  law  implies  is  to  be  paid  for  it.*' 
It  IS  not  necessary  that  any  words  pass  between  the  vendor 
and  vendee  during  the  transaction  which  is  claimed  to  show 
a  sale.  As  is  well  known,  it  is  a  common  practice  of  men 
who  are  regular  habitues  of  saloons,  to  drink  on  nearly  every 
occasion  they  enter  fheir  favorite  places  the  same  kind  of 
liquor,  and  the  barkeepors  become  so  familiar  with  their  likes 
and  dislikes  that  on  their  appearance  the  kind  of  liquor  they 
habitually  use  is  at  once  set  before  them,  whereupon  they  help 
themselves,  lay  down  the  price  and  depart.  Not  a  word  is 
said,  and  yet  the  law  implies  a  sale;  and  even  if  no  money 
be  forthcoming,  but  the  drinker  takes  his  departure  without 
saying  anything  about  pay,  yet  the  law  still  treats  the  trans- 
action as  a  sale  rather  than  a  gift.*"  Should  the  saloon  keeper 
invite  a  person  to  have  a  drink,  and  nothing  further  was  said, 
of  course,  a  sale  would  not  be  implied ;  but,  on  the  contrary,  a 
gift  would  be.*^  A  sale  may  be  proven  by  proof  of  circum- 
stances, but  the  circumstances  must  not  only  be  consistent  with 
the  theory  of  the  accused's  guilt,  but  must  be  so  strong 
as  to  exclude  all  other  reasonable  hypotheses.*'  Proof  of  a 
sale  will  not  fail  because  the  witness  is  not  able  to  state  out 
of  ten  men  who  were  drinking  which  one  furnished  the  money 
passed  to  the  accused."  Where  accused  gave  a  person  liquor 
and  some  time  afterward  such  person  gave  him  money  merely 

15  Auburn  Excise  Comm'rs  v.  i7  State  v.  Quinn,  25  Mo.  App. 
Merchant,  34  Hun,  19;  State  v.  102;  State  v.  Spaulding,  Gl  Vt. 
Davis,  62  W.  Va.  500;  60  N.  E.  505;  17  Atl.  844;  O'Shennesset  v. 
584;  Hill  V.  State,  37  Arli.  395;  State,  49  Tex.  Cr.  App.  600;  96 
State  V.  Cutting,  3  Ore.  260;  Kim-  S.  W.  790. 

ball  V.  People,  20  III.  348 ;  Emer-  is  State  v.  Sweizewski,  73  Kan. 

son  V.  Noble,  32  Me.  380;  Riley  v.  733;   85  Pac.  800;   Trail  v.  State 

State,  43  Miss.   397.  (Tex.  Cr.  App.),   107  S.  W.  545; 

16  Jackson  v.  State  ( Tex.  Cr.  Tompkins  v.  State,  2  Ga.  App.  639 ; 
App.),  123  S.  W.  142;  McClure  v.  58  S.  E.  1111;  Brown  v.  State,  4 
State,  43  Ark.  75 ;  Lilea.  v.  State,  Ga.  App.  73 ;  60  S.  E.  805 ;  Jolin- 
43  Ark.  95 ;  Dant  v.  State,  83  Ind.  son  v.  State,  52  Tex.  Cr.  App.  554 ; 
60;    Commonwealth   v.    Clark,    14  107  S.  W.  816. 

Gray,  367.  lo  Durein  v.  State  of  Kansas,  208 

U.  S.  613;  28  S.  C.  567;  52  L.  Ed. 
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as  a  gift  and  not  as  the  price  of  the  liquor,  it  was  held  that 
this  was  a  gift  and  not  a  sale,  unless  it  was  merely  colorable.^" 
A  witness  testified  he  went  to  accused's  house,  and  was 
directed  by  him  to  go  inside,  which  he  did,  and  found  a 
bottle  of  whisky.  He  took  the  bottle  and  left  some  money 
on  the  table.  This  was  held  to  authorize  a  finding  that  there 
was  a  sale  of  the  whisky.^^  So  where  a  witness  testified  he 
saw  C  enter  the  accused's  saloon,  and  ten  minutes  afterward 
come  out  with  a  bottle  of  whisky  in  his  pocket,  and  two  hours 
later  he  was  seen  in  the  same  saloon,  and  it  was  also  shown 
that  the  accused  had  exhibited  extreme  anxiety  to  get  the  wit- 
ness away  from  the  trial,  it  was  held  that  the  evidence  justified 
the  verdict  of  the  jury  that  the  accused  had  sold  the  liquor 
to  C.--  A  jury  cannot  infer  a  sale  of  liquor  where  the  evidence 
only  shows  that  the  defendant  had  agreed  to  sell  and 
deliver  a  quart  of  the  liquor  at  an  agreed  price,  and  while 
he  was  in  the  act  of  drawing  it  from  the  barrel  he  was  pre- 
vented from  carrying  his  intention  into  effect  by  being 
arrested  for  an  illegal  sale.^'  Where  the  evidence  was  that 
the  prosecuting  witness  asked  the  accused,  in  a  local  option 
district,  in  his  place  of  business  for  whisky  and  was  told  by 
him  he  could  not  have  it,  but  took  his  order  for  the  amount 
desired,  and  thereupon  a  third  person  came  into  the  place, 
and  the  prosecuting  witness  then  asked  such  third  person  to 
loan  him  a  quart  of  whisky  he  had  previously  ordered,  where- 
upon he  requested  the  accused  to  give  the  prosecuting  witness 
a  quart  and  replace  it  with  some  of  that  which  had 
been  ordered  by  the  latter  when  it  came,  it  was  held  error 

2oFinley    v.     State     (Tex.     Cr.  reasonable    explanation    is    worse 

App.),   47   S.   W.    1015;    Mills   v.  than  no  explanation  at  all.    Davis 

State,  47   Tex.   Cr.  App.  220;    82  v.  State,  4  Ga.  App.  274;  61  S.  E. 

S.  W.  1045.  132. 

21  Winter  v.  State,  133  Ala.  176 ;  As  to  the  question  of  a  loan  or 

31  So.  717;  Isom  v.  State,  49  Tex.  a  sale,  see  Coleman  v.   State,   54 

Cr.  App.  610;  95  S.  W.  518.  Tex.  Cr.  App.  396;  112  S.  W.  1072. 

In  a  Georgia  ease  it  was   said  22  Commonwealth  v.  Stevens,  153 

that   where    a    person   is    charged  Mass.  4;  26  N.  E.  96. 

with  selling  liquor,  is  found  in  an  23  Fleming  v.  State,  106  Ga.  359; 

apparently  guilty  situation,  an  un-  32  S.  E.  338. 
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not  to  instruct  the  jury  the  accused  was  not  guilty  unless 
he  participated  with  such  third  person  in  making  the  s&le.^* 
Where  it  was  shown  that  an  habitual  drunkard  gave  the 
■accused  money  to  buy  whisky  for  him,  and  the  accused  wemt 
across  the  State  boundary  line  and  purchased  it  in  another 
State,  and  there  delivered  it  to  a  boy  who  carried  it  to  the 
drunkard  in  the  first  State,  the  offense  of  placing  liquor  in 
such  drunkard's  possession  was  held  complete  and  the  accused 
liable  to  a  fine  for  the  commission  of  the  offense.^^ 


24HuflF  V.  State,  51  Tex.  Cr. 
App.  550;   103  S.  W.  629. 

=5  Jenkins  v.  State,  82  Miss.  500 ; 
34  So.  2J7. 

It  is  not  error  for  the  court  to 
charge  the  jury  that  accused  was 
guilty  if  he  "either  directly  or  in- 
directly" made  the  sale.  Griffin 
V.  Commonwealth  (Ky.),  66  S.  W. 
817;  23  Ky.  L.  Rep.  1992. 

Accused  collected  from  witness 
money  with  which  to  get  liquor 
not  his  out  of  the  express 'office ; 
and  personating  the. owner,  he  paid 
for  it,  and  the  witness,  by  agree- 
ment, took  it  out.  This  was  held 
to  show  a  sale,  although  accused 
did  not  own  the  liquor.  Polk  v. 
State  (Tex.  Cr.  App.),  97  S.  W. 
467. 

Evidence  on  a  sale,  though  con- 
flicting, must  all  be  submitted  to 
the  .jury.     Levy  v.  State,  133  Ala. 

i;;o-  31  So.  805; 

Upcn  a  charge  of  having  com- 
mitted a  misdemeanor,  in  that  in 
a  named  county  the  accused  did 
"unlawfully  sell  spirituous  and  in- 
toxicating liqiiors,  contrary  to  the 
laws  of  the  State,"  there  can  be 
no  conviction  of  a  violation  of  a 
statute  prohibiting  a  sale  within 
a  certain  distance  of  a  church  in 
the  county,  nor  of  a  sale  without 


a   license.     O'Brien  v.   State,   109 
Ga.  51;   35   S.  E.   112. 

Where  a  sale  without  a  license 
is  a  distinct  ofl^ense  from  a  sale 
of  liquor  to  be  drunk  upon  the 
premises,  proof  of  the  latter  of- 
fense will  not  support  the  former. 
State  V.  Apperger,  80  Mo.  173. 

If  the  accused  may  sell  liquor 
for  certain  purposes,  on  a  charge 
of  selling  for  other  purposes,  the 
latter  charge  is  not  sustained  by 
showing  he  exercised  his  privilege 
improperly  or  made  sales  under  it 
in  an  irregular  manner.  State  v. 
White,  31  Kan.  342;  2  Pac.  598. 

Where  it  is  permissible  to  allege 
in  the  same  count  a  sale,  a  gift 
and  a  furnishing  of  liquor  without 
incurring  the  defect  of  duplicity, 
then  proof  of  any  of  these  offenses 
is  sufficient  to  sustain  a  convic- 
tion. State  V.  Hassett  (Vt.),  23 
Atl.  584. 

Where  the  charge  is  a  sale  with- 
out a  license,  proof  of  a  sale  on 
Sunday  will  support  it,  though  a 
sale  on  -that  day  is  a  distinct  of- 
fense. People  V.  Krank,  110  N.  Y. 
488;  18  X.  E.  242;  Commonwealth 
V.  Harrison,  11  Gray,  310. 

Where  a  witness  testified  he 
gave  accused  money  and  a  bottle, 
and  asked  him  to  get  some  whisky, 
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Sec.  930.    Evidence  to  show  sales — Incriminating  evidence. 

Upon  a  charge  of  a  sale  of  liquor  it  is  always  admissible  to 
show  that  the  accused  had  the  power  to  make  a  sale,  and  in 
order  to  do  this  it  is  permissible  to  exhibit  to  the  jury  the 
paraphernalia  of  such  illegal  business.  Thus,  bottles,  de- 
canters, corkscrews,  empty  jugs  and  barrels  found  in  the 
possession  of  the  accused  may  be  shown  the  jury,^"  or  evi- 


and  the  accused  went  and  brought 
back  a  bottle  filled  with  whisky, 
this  was  held  to  authorize  the  jury 
to  find  there  was  a  sale.  Richard- 
son V.  C!ommonwealth,  11  Ky.  L. 
Rep.  (abstract)   367. 

A  statute  making  a  delivery 
prima  facie  evidence  of  a  sale, 
does  not  preclude  the  Government 
from  proving  the  fact  of  a  sale  by 
circumstantial  evidence,  where 
there  is  no  evidence  of  a  delivery. 
Commonwealth  v.  Campbell,  116 
Mass.  32. 

Where  the  witness  testified  that 
on  the  preliminary  examination  he 
had  gone  with  the  sheriff  and  had 
pointed  out  the  person  who  had 
sold  him  the  liquor,  but  he  could 
not  now  positively  identify  the 
accused  as  the  same  man,  the 
sheriff  was  permitted  to  testify 
that  the  man  pointed  out  by  the 
witness  was  the  accused.  Reno 
V.  State  (Tex.),  120  S.  W.  429. 
See  Commonwealth  v.  Munsey,  112 
Mass.  287. 

A  witness  testified  he  had  given 
money  to  A  and  told  him  to  go  to 
defendant's  place  of  business  and 
buy  liquor.  It  was  held  that  he 
could  not  testify  what  A  told  him 
about  buying  the  liquor  of  the  de- 
fendant. Newman  v.  State,  55 
Tex.  Cr.  App.  376;  116  S.  VV.  1156. 

Evidence  that  the  proprietor  of 
a  drug  store,  where  it  was  claimed 


the  sales  had  been  made,  a  day 
or  so  before  had  employed  accused 
to  haul  away  some  empty  beer  and 
whisky  bottles,  is  not  admissible, 
not  tending  to  prove  sales  by  him. 
Hawkins  v.  State  (Tex.),  122  Pac. 
22. 

A  witness  may  state  that  the 
accused  was  managing  the  place 
where  the  liquor  was  sold.  Green 
V.  State  (Tex.),  120  S.  W.  425. 

If  the  accused  accept  the  money 
and  deliver  the  liquor  "for  the 
money,''  then  such  money  was  the 
consideration  for  the  liquor,  and 
that  is  a  sale.  Richardson  v.  Com- 
monwealth, 11  ICy.  L.  Rep.  (ab- 
stract) 367. 

Proof  of  a  sale  at  the  particular 
house  stated  in  the  indictment, 
when  not  necessary  to  state  it, 
need  not  be  made.  Horton  v.  Car- 
rington,   1  How.  Pr.    (N.  S.)    124. 

The  jury  may  presume  the  sale 
proved  to  be  the  same  as  that 
proved  before  tlip  magistrate  be- 
low, although  there  be  evidence  of 
other  sales  not  relied  upon  by  the 
State,  which  had  been  introduced 
at  the  trial  before  the  magistrate. 
Commonwealth  v.  Carroll,  15  Gray, 
412. 

28  State  V.  Kcenan,  7  Kan.  App. 
813;  55  Pac.  102;  Phillips  v.  State 
(Ala.),  47  So.  245;  Myers  v.  State, 
52  Tex.  Cr.  App.  558;  108  S.  W. 
392;   State  v,  Kennard,  74  N.  H. 
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dence  may  be  given  that  they  were  found  in  his  possession.^^ 
But  where  a  bottle  of  whisky  had  been  forcibly  taken  from 
the  accused,  it  was  held  that  it  was  not  admissible  unless  he 
had  been  legally  arrested  and  the  bottle  found  at  his  place 
of  business  or  residence.^*  On  the  contrary,  the  accused  may 
show  that  at  the  time  and  place  he  is  charged  with  making 
a  sale  he  did  not  ha"w  any  liquors  there.^^  A  witness  testified 
he' entered  a  stairway  of  the  accused's  saloon,  removed  some 
bricks  and  saw  him  sell  liquors  to  certain  persons.  It  was 
sought  to  exclude  this  evidence  on  the  ground  that  it  com- 
pelled the  accused  to  testify  against  himself  in  a  criminal 
prosecution,  but  this  claim  was  held  untenable.^"  It  cannot 
■  be  shown  that  the  accused  had  the  reputation  of  keeping  a 
saloon  or  a  "blind  tiger. "^'  So  where  it  is  shown  that  the 
sale  was  made  on  a  boat,  evidence  of  the  character  of-  the  boat 
was  held  inadmissible.^^  The  accused's  control  over  the  imme- 
diate place  where  the  liquors  were  sold  may  be  shown  as  tend- 
ing to  connect  him  with  the  sale.''  In  corroboration  of  the 
witness  that  he  bought  a  bottle  of  whisky  of  the  accused,  it 
was  held  admissible  to  show  that  shortly  after  the  time  of 

76;  65  Atl.  376  (kept  the  day  after  326;  59  S.  E.  934.     If  found  by  a 

the  sale)  ;  State  v.  Lewis,  86  Minn.  search   warrant,    they   are   admis- 

174;  90  N.  W.  318;  King  v.  State,  sible.     Hardesty  v.  United  States, 

50  Tex.   Cr.  App.  321;   97   S.  W.  164  Fed.   420;  Taylor  v.   State,  5 

488     (under    floor);    Reynolds    v.  Ga.  App.  237;  62  S.  E.  1048. 

State,   52   Fla.   409;    42  So.   373;  20  Vann  v.  State,  140  Ala.  122; 

O'Shennessey  v.  State,  49  Tex.  Cr.  37  So.  158. 

App.  600;  96  S.  W.  790;   Otte  v.  so  Cohn  v.  State,  120  Tenn.  61; 

State,  29  Cir.  Ct.  Rep.  203;  Biddy  109  S.  W.  1149. 

V.  State    (Tex.  Cr.  App.),  108   S.  ai  Smothers  v.  Jackson   (Miss.), 

W.  689   (witness  saw  a  bar  on  ac-  45. So.  982.  See  Thompson  v.  State 

cused's  premises);   Clark  v.  State  (Tex.  Cr.  App.),  97  S.  W.  316. 

(Ga.),    63    S.    E.    606;    Union    v.  32  Cook  v.  State,  81  Miss.  146;   32 

State   (Ga.),  66  S.  E.  25;  Martin  So.  312;  Gorman  v.  State,  52  Tex. 

V.  State   (Tex.),  122  S.  W.  24.  Cr.    App.    327;    106    S.    W.    384; 

27  Hardesty    v.    United    States,  Thompson     v.     State      (Tex.     Cr. 
164  Fed.  420;   Taylor  v.  State,  5  App.),  97  S.  W.  316. 

Ga.  App.  237;  62  S.  E.  1048.   Even  ss  Wright  v.  State,  129  Ala.  123; 

on  the  next  day.     Cole  v.   State,  29  So.  864;  State  v.  Green,  61  S. 

120  Ga.  485;    48   S.  E.   156.  C.    12;    39    S.    E.    185;    Common- 

28  Smith   V.   State,  3   Ga.   App.  wealth  v.  Collins,  16  Gray,  29. 
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the  purchase  a  bottle  of  whisky  was  found  in  the  pocket  of 
the  witness,  the  circumstances  tending  to  show  it  was  the 
same  bottle.-'*  Of  course,  the  evidence  must  show  that  the 
liquor  sold  was  intoxicating,  or  such  as  the  law  forbids  being 
sold.^^  A  witness  may  not  say  he  had  heard  that  liquor  could 
be  bought  at  the  accused's  place  of  business,^"  unless  he  were 
asked  on  cross-examination  why  he  went  there.  Nor  may  he 
testify  what  he  said  before  the  grand  jury  about  the  sale, 
when  no  fact  that  occurred  in  the  grand  jury  room  i^  in  con- 
troversy.^^ Nor  may  he  testify  that  he  told  an  officer  where 
he  bought  the  whisky  he  exhibited  to  him.^*  The  accused 
may  show  that  he  was  not  at  the  place  on  the  day  or  at  the 
time  it  is  claimed  the  sale  took  place.'^  The  accused  cannot 
show  that  he  had  refused  to  sell  the  prosecuting  witness 
liquor  on  other  times  than  that  alleged  in  the  indictment.*" 
On  a  claim  that  the  accused  sold  liquor  to  a  certain  person 
on  Sunday,  it  may  be  shown  that  such  person  was  drunk  on 
that  day.*^  If  there  be  a  dispute  as  to  which  one  of  two 
persons  the  liquor  was  sold,  one  of  them  who  is  a  witness 
cannot  be  asked  if  he  considered  that  the  liquor  was  sold  to 
him,  for  that  is  a  question  for  the  jury.*^  Nor  nay  it  be 
shown  that  it  is  usual  for  a  mill  owner  to  keep  liquor  for  his 
own  use  and  to  give  it  to  his  employes  under  certain  circum- 
stances.*^ Where  it  is  in  mitigation  of  the  penalty,  it  may 
be  shown  that  the  purchaser  said  at  the  time  of  the  purchase 
he  desired  the  liquor  as  medicine  for  immediate  use,  as,  for 

siMafkins    v.    State     (Tex.    Cr.  ss  Holmes  v.  State,  52  Tex.  Cr. 

App.),  58  S.  W.  108.  App.  353;  106  S.  W.  1160. 

ssRegina  v.  Beard,  13  Ont.  608.  39  Harper    v.    State     (Tex.    Cr. 

36  Gorman  v.  State,  52  Tex.  Cr.  App.),  98  S.  W.  839. 

App.  327;   106  S.  W.  384;  Bright-  "Becker    v.     State     (Tex.    Cr. 

on  V.  Milea,  153  Ala.  673;  44  So.  App.),  50  S.  W.  949. 

394.  41  Pike    v.    State,    40    Tex.    Cr. 

37  Pride   V.    State,    52    Tex.    Cr.  App.  613;  51  S.  W.  395. 

App.  449;  107  S.  W.  819.    But  he  « Ratliif    v.    State     (Tex.     Cr. 

may  be  asked  if  he  did  not  testify  App.),  49  S.  W.  583. 

so  and  so  before  the  grand  jury  43  Ward  v.  State,  51   Fla.   133; 

for  the  purpose  of  impeachment.  40  So.- 177. 

rinley  v.  State    (Tex.  Cr.  App.), 

47  S.  W.  1015. 
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siek  members  of  his  family.**  It  may  be  shown  that  the 
accused  possessed  an  unusual  amount  of  liquor  at  the  time 
of  the  sale.*°  Where  the  witness  says  the  liquor  he  purchased 
of  accused  was  intoxicating,  it  may  be  shown  that  he  drank 
whisky  the  same  day  several  times  elsewhere,  which  was  not 
the  liquor  he  secured  from  the  accused."  On  a  charge  of  a 
sale  on  Sunday,,  it  ounnot  be  shown  that  the  accused's. bar- 
tender had  been  convicted  of  the  same  sale.^*^  Where  accused 
claims  he  merely  ordered  the  liquor  for  a  certain  person,  he 
may  show  by  witnesses  that  such  person  instructed  him  to 
order  the  liquor  for  him.*'    Where  the  evidence  showed  that 


11  Huff  V.  State,  51  Tex.  Cr. 
App.  550;  103  S.  W.  629. 

*5  State  V.  Kiger,  03  W.  Va.  450; 
61  S.  E.  362. 

46Wingo  V.  State  (Tex.  Cr. 
App.),  108  S.  W.  372. 

"  People  V.  MuUins,  6  X.  Y. 
App.  Div.  172;  39  N.  Y.  Supp.  361. 

48  Waddle  v.  State  (Miss.),  24 
So.  311. 

Accused  and  a  witness  went  to 
an  express  office,  secured  a  box 
containing  whisky  in  bottles,  car- 
ried it  to  the  accused's  room,  and 
the  witness  took  one  of  the  bottles 
and  paid  the  accused  for  it.  The 
accused  testified  the  witness  had  a 
key  to  this  room  and  also  kept  a 
locker  there,  to  which  he  likewise 
had  a  key.  But  the  court  refused 
to  allow  him  to  prove  that  the  wit- 
ness kept  whisky  in  the  locker 
also,  and  this  was  held  not  to  bo 
error.  Jones  v.  State,  136  Ala. 
118;  34  So.  236. 

It  is  not  error  to  refuse  to  in- 
struct the  jury  that  witnesses 
should  fortify  their  testimony  con- 
cerning sales  made  by  producing 
the  witnesses  to  whom  the  sales 
were  made.  Commonwealth  v.  Far-, 
rell,  137  Mass.  579. 


In  order  to  show  that  the  ac- 
cused had  got  the  prosecuting  wit- 
nesses out  of  the  court's  jurisdic- 
tion, the  State  offered  to  prove, 
by  the  oflScer  given  subpcenas  to 
serve  upon  them,  but  he  simply 
said  that  "he  heard  that  they  had 
gone  away  and  did  not  look  for 
them."  This  testimony  was  held 
inadmissible.  State  v.  Barron,  37 
Vt.  57. 

A  testified  that  he  and  B  went 
into  a  shop  and  bought  liquor,  and 
that  when  they  came  out,  B  told 
him  the  name  of  the  seller  was 
that  of  the  accused.  The  accused 
asked  him  what  else  was  said,  and 
why  they  went  there ;  but  this  was 
held  to  be  inadmissible.  Common- 
wealth V.  Keyes,  11  Gray,  323.  See 
Commonwealth  v.  Clark,  14  Gray, 
367. 

M  was  with  the  accused.  He 
spoke  to  each  one  of  several  alleged 
purchasers,  and  took  them  to  the 
place  of  sale;  but  did  not  remain 
with  them  nor  drink.  Evidence 
was  admitted  that  one  of  the  al- 
leged purchasers  was  seen  to  give 
M  money,  but  the  iury  were  told 
to  disregard  this  evidence  unless 
they  were  satisfied  M  and  the  ac- 
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the  defendant,  indicted  for  selling,  was  a  railroad  agent,  that 
he  delivered  the  liquor  brought  from  without  the  State  and 
consigned  C.  0.  D.  to  a  person  who  had  not  ordered  it,  it 
was  held  that  he  could  show  he  asked  the  consignee  if  he 
had  ordered  the  liquor  for  his  personal  use,  and  that  in 
delivering  the  liquor  to  him  he  acted  in  good  faith.*^  The 
accused  cannot  show  he  kept  liquors  in  storage  for  several 
persons,  subject  to  withdrawal  by  them  as  they  desired  them.^" 
As  a  rule,  an  indefinite  conversation  between  the  purchaser 
and  accused  at  the  time  of  the  sale,  having  some  relation  to 
it,  cannot  be  excluded  because  it  is  indefinite  unless  it  affirma- 
tively appear  that  they  did  not  understand  each  other.^^  The 
prosecution  is  not  necessarily  bound  by  a  statement  of  a  wit- 
ness it  has  introduced,  especially  if  it  has  no  other  witness 
on  the  question  of  sale,  but  the  jury  may  consider  all  the 
circumstances  attending  the  sale.  Thus,  where  an  alleged 
accomplice  of  the  accused  iras  used  by  the  State  as  a  witness, 
it  was  held  that  it  was  not  necessarily  bound  by  his  statement 
that  he  was  not  authorized  by  the  accused  to  make  the  sale.^^ 
Evidence  is  admissible  to  show  that  the  transaction  was  a 
loan  and  not  a  sale  of  whisky,  and  in  order  to  prove  this 
the  conversation  accompanying  the  delivery  of  the  whisky, 
and  immediately  preceding  and  following  it,  relating  thereto, 
is  admissible.^^  For  the  purpose  of  identifying  the  trans- 
action, the  prosecuting  witness  may  testify  that  immediately 

eused     were     acting     in     concert.  si  Haynes    v.    State     (Tex.    Cr. 

Commonwealth  v.   McDonald,    147  App.),  83  S.  W.  16. 

Mass.  527;  18  N.  E.  402.  b2  Oldham  v.  State,  52  Tex.  Cr. 

«  State  V.  Smith,  61  W.Va.  329;  App.  516;    108  S.  W.  867. 

56  S.  E.  528.  53  Wilson  v.  State,   54  Tex.   Cr. 

In  a  Pennsylvania  case  the  ques-  App.  13;  111  S.  W.  1018. 
tion  as  to  where  the  sale  of  liquor  Instances  of  newly  discovered 
made  on  orders  and  shipped  C.  0.  evidence  not  sufficient  to  entitle 
D.  took  place  was  submitted  to  the  accused  to  a  new  trial.  Common- 
jury  for  its  decision.  Common-  wealth  v.  Churchill,  2  Met.  118; 
wealth  V.  Tynnauer,  33  Pa.  Super.  Commonwealth  v.  Galligan,  156 
Ct.  604.  Mass.  270;   31  N.  E.  1142;   State 

50  Donald   v.    State    (Miss.),  41  v.  Beardsley,  43  Kan.  641 ;  23  Pac. 

So.  4.  1070;    Merriweather   v.    State,    53 

Tex.  Cr.  App.  410;   108  S.  W.  661. 
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after  the  sale  he  went  immediately  from  the  place  where  it 
was  made  to  another  person,  especially  where  such  person  has 
testified  he  saw  the  transaction  claimed  to  constitute  the  sale.°* 
The  accused  may  show  by  a  A^itness  who  got  liquor  at  the  same 
time  and  place  where  the  prosecuting  witness  got  his,  that  he 
did  not  pay  him  for  the  liquor  he  got.''^  It  is  not  admissible 
to  show  that  the  accused  was  a  whisky  drummer,  that  his  house 
furnished  him  free  samples  to  treat  his  customers,  and  the 
length  of  time  he  had  been  in  the  business.'^'  The  receipt  of 
large  quantities  of  liquors  by  the  accused,  more  than  neces- 
sary for  his  personal  use,  may  be  shown  by  the  records  of  the 
railroad  station  in  the  town  to  which  they  were  consigned  to 
him.'*'  A  ■witness  may  testify  he  bought  whisky  of  the  accused, 
though  he  neither  smelt  nor  tasted  the  liquor  so  purchased.^* 
The  books  of  an  express  company  are  admissible  to  show  ship- 
ments of  liquor  to  the  accused."'  So  it  may  be  shown  that  ac- 
cused telephoned  to  his  place  of  business  an  order  for  whisky, 
and  whisky  was  shipped  to  the  alleged  purchaser.""  A  minor 
asked  the  accused  for  whisky  and  was  by  him  referred  to  an- 
other ;  afterwards  the  whisky  was  placed  where  accused  said  it 
would  be  placed."  It  was  held  proper  to  let  the  minor  testify 
that  shortly  after  he  got  the  whisky  he  gave  the  person  to 
whom  he  was  referred  a  dollar.'^  The  evidence  must  show  that 
the  sale  took  place  in  the  jurisdiction  of  the  court.  But  where 
the  prosecuting  witness  testified  to  sales  on  a  certain  day,  and 
several  others  after  that  time,  and  that  he  bought  the  liquor  at 
a  certain  town  within  a  designated  county  of  the  State,  it  was 

54  Henderson  v.   State,   50   Tex.  eo  State    v.    Priester,    43    Minn. 
Cr.  App.  604;    101  S.  W.  208.  373;  45  N.  W.  712. 

55  Whitfield  V.  State,  2  Ga.  App.  ei  Deisher    v.    State    (Tex.    Cr. 
124;    68    S.    E.    385;    Murphy    v.  App.),  96  S.  W.  28. 

State   (Ala.),  45  So.  208.  Where  the  accused  denied  he  had 

58  McKinley    v.    State,    52    Tex.  whisky,  it  was  held  not  admissible 

Cr.  App.  182;   106  S.  W.  342.  to  show  he  had  bought  whisky  at 

5T  State  V.   DaTilquist    (N.   D.),  various   times,   because    such   evi- 

115  N.  W.  81.  dence    would    have    no    probative 

58  Rice  V.  State,  52  Tex.  Cr.  App.  force  on  the  question  of  the  par- 
359;  107  S.  W.  833.  ticular    sale    involved.     Harris   v. 

59  State  V.  Kriechbaum,  81  Iowa,  State    (Tex.  Cr.  App.),  98  S.  W. 
633;  47  N.  W.  872.  8^2. 


1607  EVIDENCE.  §  937 

held  tha,t  the  sale  was  sufficiently  proven."^  It  may  be 
shown  that  the  witness  was  furnished  money  with  which  to 
purchase  whisky,  and  it  is  not  error  that  there  was  no  showing 
that  he  purchased  whisky  with  it."'*  On  failure  of  the  prosecut- 
ing witness  to  testify  he  paid  for  the  liquor,  the  State  cannot 
introduce  his  declarations  made  shortly  after  the  transaction 
that  he  had  paid  for  it,  and  this  rests  upon  two  grounds :  (1) 
Because  his  declarations  are  not  evidence;  (2)  because  the 
State  cannot  impeach  its  own  witness  when  he  is  not  contra- 
dicted by  any  of  its  other  witnesses.**  "Where  accused  claimed 
he  was  the  barkeeper  of  a  club,  it  was  held  proper  to  show  that 
large  quantities  of  liquors  had  been  shipped  to  the  club.*°  A 
statute  provided  that  an  accused  might  be  convicted  upon  the 
uncorroborated  testimony  of  a  single  witness ;  and  this  statute 
was  held  to  apply  to  the  testimony  of  an  accomplice. '"'  An  ac- 
cused may  be  convicted  on  proof  of  a  sale  of  liquor,  without 
showing  that  he  owned  it ;  but  proof  of  his  ownership  may  be 
made,  and  to  that  the  jury  may  look  in  determining  who  made 
the  sale.*' 

02  state  V.  Gibson,  114  Mo.  App.  Brighton  v.  Miles,  151  Ala.  479;  44 

652 ;   90  S.  W.  400.  So.  394. 

63  ilorris    v.     State     ( Tex.    Cr.  Proof  of  a  voluntary  sale  in  a 

App.),  44  S.  W.  510.  dispensary  in  Alabama  is  sufficient 

6*  Largin  v.   State,  37  Tex.   Cr.  proof  of  the  accused's  unlawful  in- 

App.  574;  40  S.  W.  280.  tent.      Collins   v.   State,    152   Ala. 

65  Arnold  v.  State,  38  Tex.   Cr.  90;  44  So.  571. 

App.  1 ;  40  S.  W.  734.  67  Whitfield  v.  State,  2  Ga.  App. 

06  Ross  V.  State,  53  Tex.  Cr.  App.  124;  58  S.  E.  385. 

295;  109  S.  W.  152.  For   instances  of   the   extent  of 

It  cannot  be  shown  that  there  cross-examination  as  to  the  whole 
was  litigation  over  seizure  of  of  a  conversation,  where  a  part  of 
liquors,  though  possession  of  the  it  has  been  brought  out  by  the 
same  liquors  by  accused  may  be  evidence  in  chief,  see  Barnes  v. 
shown.  Myers  v.  State,  52  Tex.  State,  20  Conn.  254;  Common- 
er. App.  558 ;  108  S.  W.  392.  wealth.  V.    Keyes,    11    Gray,   323; 

Evidence  of  a  delivery  of  liquor  Commonwealth  v.  Clark,  14  Gray, 

at  the  accused's  place  of  business  367. 

will  be  excluded,  if  there  is  no  evi-  Accused,   when   charged  witli   a 

dence  of  a  sale  of  that  particular  sale  without  a  license,  cannot  show 

kind    of    liquor    at    such    place.  the  licensing  officer  refused  to  hear 
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Sec.  931.    Other  sales — Other  crimes. 

It  is  a  general  rule  that  the  prosecution  must  prove  the  sale 
as  laid  in  the  indictment  or  information,  and  as  that  sale  is 
the  issue  raised,  no  other  sAle  can  be  proven,"*  unless  they  all 


his  application  for  a  license.  Mont- 
pelier  v.  Mills,  171  In4,  175;  85 
N.  E.  6. 

Where  the  sale  was  made  by  the 
accused's  clerk,  and  the  prosecu- 
tion was  for  conniving  at  the  sale, 
evidence  that  the  clerk  begged  a 
person  who  saw  the  sale  not  to 
report  the  act  to  the  grand  jury 
was  held  competent.  Carroll  v. 
State,  80  Miss.  349;  31  So.  742. 

Accused  may  rebut  the  statutory 
presumption  of  a  sale  arising  from 
finding  liquor  on  his  premises'.  Ap- 
pling V.  State  (Ark.),  114  S.  W. 
927. 

Defendant's  statement  that  he 
had  served  deceased  a  certain  mild 
drink  is  not  admissible  as  part  of 
the  res  gestae.  Young  v.  Bever- 
idge,  81  Neb.  180;  115  N.  W.  766. 

Statute  making  request  for 
liquor  evidence  of  a  sale.  State  v. 
Gregory,  110  Iowa,  624;  82  N.  W. 
335. 

Where  a  witness  testifies  he 
purchased  of  the  accused  a  half 
pint  bottle  of  whisky,  he  cannot  be 
asked,  on  cross-examination,  how 
much  he  paid  for  a  half  gallon 
claimed  he  bought.  Ratliff  v. 
State  (Tex.  Cr.  App.),  49  S.  W. 
583. 

Where  it  was  alleged  that  M 
was  the  purchaser,  the  evidence 
showed  several  persons  went  to  ac- 
cused, u.  distiller,  and  they  having 
trouble  to  raise  the  money  neces- 
sary to  buy  a  cask  of  liquor,  M 
agreed  to  take  a  part  of  the  liquor 


and  paid  accused  some  money  for 
it,  and  the  others  next  day  paid 
the  remainder,  when  the  cask  was 
carried  to  a  particular  place  and 
the  liquor  divided,  M  receiving  his 
share.  This  was  held  to  show  a 
sale  to  M,  and  was  not  a  variance. 
Parker  v.  State,  45  Tex.  Cr.  App. 
334;  77  S.  W.  783. 

A  charge  of  a  sale  of  liquor  ia 
not  supported  by  proof  of  a  solicit- 
ing or  receiving  orders  for  such  a 
sale.  Potts  V.  State  (Tex.  Cr. 
App.),  89  S.  W.  835. 

As  to  statutes  concerning  the 
use  of  devices  in  making  sales,  see 
Commonwealth  v.  PoUak,  33  Pa. 
Super.  Ct.  600;  Noble  v.  Common- 
wealth (Ky.),  105  S.  W.  413;  32 
Ky.  L.  Rep.  73;  State  v.  Stephens, 
70  Mo.  App.  554. 

The  accused  cannot  show  that 
the  grand  jury  investigated  the 
charge  of  an  illegal  sale  on  the 
day  alleged  and  found  no  evidence 
of  one.  Patrick  v.  State,  45  Tex. 
Cr.  App.  587;  78  S.  W.  947. 

08  State  v.  Nield,  4  Kan.  App. 
626;  45  Pac.  623;  Commonwealth 
v..  Giles,  1  Gray,  466;  King  v. 
State,  66  Miss.  502;  6  So.  188; 
Stone  v.  State  (Miss.),  7  So.  500; 
Naul  v.  McComb  City,  70  Miss. 
699;  12  So.  903;  Bailey  v.  State, 
67  Miss.  333;  7  So.  348;  Ware  v. 
State,  71  Miss.  2G4;  13  So.  936; 
State  V.  Fierline,  19  Mo.  380; 
Hodgman  v.  People,  4  Denio,  235; 
Stockwell  v.  State,  27  Ohio  St. 
563;  State  v.  Miller,  24  Conn.  522; 
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constitute  one  transaction,  or  unless  a  whole  series  must  be 
proven  to  make  out  the  offense  charged,  or  it  is  necessary  to 
prove  a  motive  or  scienter,  or  to  identify  the  accused.""  Of 
course,  if  several  sales  be  charged  in  as  many  counts  (when 
that  is  permitted)  as  many  sales  may  be  proven  as  there  are 
counts.'"  So  where  an  accused  was  charged  as  a  common  seller 
and  by  order  of  the  court  the  G-overnment  filed  a  specification 
of  the  sales  it  would  rely  upon,  it  was  held  that  other  sales 
could  not  be  shown. '^  In  case  of  a  prosecution  for  unlawfully 
issuing  a  prescription  for  liquors,  for  non-medicinal  purposes, 
the  issuance  of  other  prescriptions  by  the  accused,  about  the 
same  time,  cannot  be  shown  if  there  be  nothing  to  show  they 
were  not  issued  in  good  faith  and  for  a  lawful  purpose."  But 
where  the  accused  testified  he  sold  no  liquors  to  certain  persons 
without  prescriptions,  evidence  of  sales  without  prescriptions 
was  admitted.'^    But  there  are  many  instances  where  proof  of 

So.  813;  Blasingame  v.  State,  47 
Tex.  Cr.  App.  582;  85  S.  W.  275. 
Contra,  State  v.  Crotean,  23  Vt. 
14;  54  Am.  Dec.  90;  State  v. 
Smith,  22  Vt.  74. 

69  King  V.  State,  66  Miss.  502; 
6  So.  188. 

The  accused  caiinot  complain  if 
he  brings  out  on  cross-examina- 
tion evidence  of  other  sales,  and 
the  court  then  charges  the  jury 
with  reference  thereto.  Alderson 
V.  State  (Tex.  Cr.  App.),  Ill  S.  W. 
738. 

70  State  V.  Lawson,  45  Kan.  339 ; 
25  P-ac.  864. 

71  Commonwealth  v.  Giles,  I 
Gray,  466. 

72  State  V.  Roberts,  33  Mo.  App. 
524. 

73  Gilmore  v.  State,  37  Tex.  Cr. 
App.  178;  39  S.  W.  105. 

Evidence  that  accused  was  in  the 
liquor  business  is  a  harmless  error 
upon  a  charge  of  a  sale  without  a 
license  or  to  a  minor.  Nelson  v. 
Commonwealth,  23  S.  W.  350. 


Grimes  v.  State,  44  Tex.  Cr.  App. 
542-  72  S.  W.  862;  Vallanee  v. 
King,  3  Barb.  548;  State  v.  Law- 
son,  45  Kan.  339;  25  Pac.  864; 
State  V.  Marshall,  2  Kan.  App. 
792 ;  44  Pac.  49 ;  State  v.  Hughes, 
3  Kan.  App.  95;  45  Pac.  94;  Peo- 
ple v.  Andrus,  74  X.  Y.  App.  Div. 
542;  77  N.  Y.  Supp.  780;  Swain 
V.  State,  49  Tex.  Cr.  App.  241; 
91  S.  W.  575;  Winslow  v.  State; 
50  Tex.  Cr.  App.  465;  98  S.  W. 
866;  State  v.  Collins,  8  Kan.  App. 
398;  57  Pac.  38;  Zinn  v.  State 
(Tex.),  120  S.  W.  893;  Chipman 
V.  State,  24  Colo.  520;  52  Pac. 
677;  Wooten  v.  State  (Tex.),  121 
S.  W.  703;  Devine  v.  Common 
wealth,  107  Va.  860;  60  S.  E.  37: 
Harris  v.  State  (Tex.  Cr.  App.), 
100  S.  W.  920;  Ouarreno  v.  State, 
148  Ala.  637:  42  So.  833;. State 
V.  Reynolds,  5  Kan.  App.  515;  47 
Pac.  573;  State  v.  Austin,  74 
Minn.  463;  77  X.  W.  301:  Abrams 
V.  State  (Ala.),  46  So.  464; 
McClure  v.  State,  148  Ala.  625;  42 
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other  sales  is  admissible.  Thus  where  the  intent  with  which 
the  particular  sale  was  made  is  an  issue,  proof  of  other  sales, 
are  admissible.'*  So  where  it  is  necessary  to  prove  that  the 
sale  was  made  of  liquor  to  be  drunk  upon  the  premises,  evi- 
dence of  other  sales  was  held  admissible  to  show  that  the  ac- 
cused knew  the  liquor  sold  by  him  at  other  times  was  drunk  on 
the  premises,  and  ajso  to  illustrate  the  character  of  the  first 
sale.'®  So  on  a  charge  of  keeping  liquors  with  intent  to  sell 
them  illegally,  the  prosecution  may  rely  for  a  conviction  upon 
one  sale,  and  yet  give  evidence  of  other  prior  sales,  for  the 
purpose  of  showing  the  intent  with  which  they  were  kept,'^ 
even  though  indictments  on  such  other  sales  be  pending." 
The  same  rule  applies  on  a  charge  of  keeping  a  liquor  nuisance, 
even  though  the  sales  take  place  in  other  buildings,  but  on 
the  same  premises.'^  So  for  the  purpose  of  proving  that  the 
accused  had  notice  of  that  of  which  he  would  not  be  guilty  un- 
less he  had  such  notice,  other  similar  transactions  may  be 
shown.  Thus  in  a  prosecution  of  an  expressman  for  convey- 
ing liquors  from  a  railroad  station,  it  was  held  competent  to 
prove  that  he  on  several  occasions  shortly  prior  to  the  time 
of  the  conveyance  charged  in  the  indictment,  received  other 
packages  containing  a  considerable  amount  of  liquors  at  the 
same  station,'"  and  in  such  a  ease  evidence  that  he  had  in 
his  wagon  another  jug  having  thereon  the  name  of  a  well- 
known  seller  of  liquors  is  admissible.'"  So  evidence  of  other 
sales  of  liquor  of  the  same  compound  may  be  shown,  and  its 
effect  upon  the  purchaser  who  drank  it,  upon  the  question  of 
intoxicating  effect,*^  but  not  sales  made  by  another  person 

74  Commonwealth     v.      Sinclair,  '•''  State  v.  Eaymond,   24   Conn. 
138  Mass.  493;   Commonwealth  v.       204. 

Colton,   138  Mass.  500;   Archer  v.  's  State  v.  Arnold,  98  Iowa,  253 ; 

State,  45  Md.  33;  Pike  v.  State,  40  67  N.  W.  252. 

Tex.  Cr.  App.  613;  51  S.  W.  395;  79  Commonwealth  v.  Commeskey, 

Hans  V.    State,   50  Neb.    150;    69  13  Allen,  585. 

N.  W.  838;  Efird  v.  State,  44  Tex.  so  Commonwealth  v.  Kenney,  115 

Cr.  App.  447;  71  S.  W.  957;  Com-  Mass.  149. 

monwealth  v.  Coughlin,  182  Mass.  si  Pike  v.  State,  40  Tex.  Cr.  App. 

558;  66  N.  E.  207.  613;  51  S.  W.  395;  State  v.  Coul- 

75  Pearee  v.  State,  40  Ala.  720.  ter,  40  Kan.  87 ;  19  Pac.  368. 

76  State   V.   Eayjjond,  24   Conn. 
204;  State  v.  Gorman,  58  N.  H.  77. 
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years  before  of  liquor  of  a  similar  name,  to  show  that  the  liquor 
the  accused  sold  was  intoxicating,  because  it  is  too  remote.*^  So 
other  sales  may  be  shown  in  order  to  show  a  system  of  making 
sales  adopted  by  the  accused  to  escape  detection.'*''  This  is  par- 
ticularly true  in  charges  of  a  violation  of  local  option  laws,  to 
show  the  accused's  intent  to  violate  them.^*  In  such  an 
instance  it  may  be  shown  that  the  accused  for  several 
months  prior  had  been  soliciting  C.  0.  D.  orders  for  liquors, 
that  of  itself  being  an  offense.*^  So  upon  a  charge  of  keeping 
a  "blind  tiger"  and  selling  liquor  by  that  means,  evidence  of 
sales  other  than  the  one  charged,  if  made  in  similar  manner, 
may  be  shown.*"  So  it  may  be  shown  other  persons  obtained 
the  liquor  of  accused  in  a  similar  manner.*'  The  transactions, 
however,  must  be  similar  in  the  manner  of  their  occurrence  to 
the  one  for  which  the  accused  is  on  trial.**    A  prior  sale  may 

(Tex.    Cr.       v.   State    (Tex.   Cr.   App.),    62   S. 
W.  911. 

ssTaggart    v.    State     (Tex.    Cr. 


82  Malone    v.    State 
App.),  51  S.  W.  381. 

83  Bennett  v.  State,  40  Tex.  Cr. 
App.  445;  50  S.  W.  945,  947;  Mon- 
roe V.  State  (Tex.  Cr.  App.),  120 
S.  W.  479;  Young  v.  State  (Tex. 
Cr.  App.),  66  S.  W.  567;  Mcintosh 
V.  State,  140  La.  137;  37  So.  223; 
Killnan  v.  State,  53  Tex.  Cr.  App. 
570;  112  S.  W.  92;  State  v.  Peter- 
son, 98  Minn.  210;  108  N.  Vi^.  6; 
Stovall  V.  State  (Tex.  Cr.  App.), 
97  S.  W.  92;  Roach  v.  State,  47 
Tex.  Cr.  App.),  500;  84  S.  W.  586. 

84  Wilson  V.  State  (Tex.  Cr. 
App.),  55  S.  W.  68;  Dane  v.  State, 

36  Tex.  Cr.  App.  84;  35  S.  W.  661; 
Gilmore  v.  State,  37  Tex.  Cr.  App. 
178;  39  S.  W.  105;  Pitner  v.  State, 

37  Tex.  Cr.  App.  268;  39  S.  W. 
662;  Myers  v.  State,  37  Tex.  Cr. 
App.  331;  39  S.  W.  938;  Bennett 
V.  State,  40  Tex.  Cr.  App.  445;  50 

'S.  W.  947;  Taggart  v.  State  (Tex. 
Cr.  App.),  97  S.  W.  95;  Smith  v. 
State  (Tex.  Cr.  App.),  100  S.  W. 
953;  Walker  v.  State,  49  Tex.  Cr. 
App.  345;  94  S.  W.  230;  Matkins 


App.),  97  S.  W.  95. 

86  Gorman  v.  State,  52  Tex.  Cr. 
App.  327;  106  S.  W.  384;  Myers 
V.  State,  37  Tcx.  Cr.  App.  331;  39 
S.  W.  938;  Bennett  v.  State,  40 
Tex.  Cr.  App.  445;  50  S.  W.  945, 
947. 

87  Holland  v.  State,  51  Tex.  Cr. 
App.  142;  101  S.  W.  1005;  Roach 
V.  State,  47  Tex.  Cr.  App.  500;  84 
S.  W.  586;  Cams  v.  State,  51  Tex.- 
Cr.  App.  437;  103  S.  W.  403;  Wil- 
son V.  State  ( Tex.  Cr.  App. ) ,  55 
S.  W.  68;  Gilmore  v.  State,  37 
Tex.  Cr.  App.  178;  39  S.  W.  105; 
State  V.  Peterson,  98  Minn.  210; 
108  N.  W.  6;  Commonwealth  v. 
Pollak,  33  Pa.  Super.  Ct.  600; 
Archer  v.  State,  45  Md.  33. 

88  Lane  v.  State,  49  Tex.  Cr. 
App.  335;  92  S.  W.  839;  Holland 
V.  State  (Tex.  Cr.  App.),  101  S. 
W.  1001 ;  Archer  v.  State,  45  Md. 
33. 

For  the  purpose  of   identifying 
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be  shown,  where  it  tends  to  show  a  system,  even  though  the 
accused  has  been  acquitted  of  the  charge  of  having  made  such 
sale.'"  It  is  error  to  so  charge  the  jury  that  they  can  convict 
the  accused  of  such  other  sales,  when  they  have  been  shown 
to  prove  the  accused 's  system  of  evasion  of  the  law.""  So  where 
the  question  is  whether  the  accused  acted  bona  fide  in  making 
the  sale,  sales  at  otj^er  times  may  be  shown,  as  tending  to  show 
that  the  defendant  was  a  seller  and  not  a  mere  agent."^  For 
the  purpose  of  showing  the  liquor  sold  was  intoxicating,  which 
did  not  bear  a  name  indicating  an  intoxicating  liquor,  evi- 
dence of  other  sales  made  by  the  accused  and  of  consignments 
of  the  liquor  was  admitted."-  Likewise  upon  the  question  of 
identification,  to  show  that  the  defendant  made  the  sale  al- 
leged, it  may  be  shown  that  he  made  a  sale  to  another  per- 
son on  another  occasion."'  And  so  where  accused  testified  that 
liquor  had  never  been  sold  in  his  saloon  on  Sunday,  it  was 
held  permissible  to  prove  that  on  other  Sundays  his  saloon 
had  been  known  to  be  open  and  doing  business."*  Where  the 
sale  was  made  by  the  accused's  wife  in  his  presence,  evidence 
of  other  sales  made  by  her  in  his  presence  was  admitted  to 
show  the  particular  sale  was  made  with  his  consent  or  author- 
accused  with  the  sale  charged,  then  an  instruction  to  the  jury 
other  sales  may  be  shown,  where  that  any  other  sales  could  be  con- 
they  tend  to  do  so.  Untreiner  v.  sidered  by  them  as  circumstances 
State    (Ala.),  41   So.   170.  to  show  the   system  under  which 

A  police  officer  cannot  testify  he       accused  was  acting,  is  erroneous, 
believes    similar    sales   have    been      Belt  v.  State   ( Tex.  Cr.  App. ) ,  78 
made  in  the  community.   Common-       S.  W.  933.    See  State  v.  Skillicorn, 
wealth   V.   Fitzpatrick,    140  Mass.       104  Iowa,  97;  73  N.  W.  503. 
455;   5  N.  E.  272.  9i  Sweat  v.   State,   153  Ala.   70; 

89Stovall    V.    State     (Tex.    Cr.       45  So.  58S. 
App.),  97  S.  W.  92.  92  The  liquor  was  called  "senog 

soHolloway    v.    State,    54    Tex.       cider."     State  v.  Gillispie,   63  W. 
Cr.  App.  115;  111  S.  W.  937,  939;       Va.  152;  59  S.  W.  057. 
Holloway    v.    State,    53    Tex.    Cr.  93  Abrams   \.    State    (Ala.),    46 

App.  246;   110  S.  W.  745;  Belt  v.       So.  464;  Intreimer  v.  State  (Ala.), 
State   (Tex.  Cr.  App.),  78   S.  W.       41  So.  170. 
933.  94  Territory  v.  Wong  Feart,   17 

If  there  be  no  evidence  of  a  de-       Hawaii,   353;    Clark   v.   State,   40 
vice  or  system  to  evade  the  law,      Tex.  Cr.  App.  127;  49  S.  W.  85. 
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ity."^  Where  sales  could  not  be  made  by  the  accused  except 
for  certain  purposes,  evidence  of  other  sales  by  the  same 
purchaser  was  admitted  when  not  made  for  the  accepted  pur- 
pose, to  the  accused's  knowledge."''  So  where  a  barkeeper 
testified  the  defendant,  his  employer,  had  forbidden  him  to 
sell  on  Sunday,  it  was  held  admissible  to  ask  him  on  cross- 
examination  if  he  had  not  made  sales  on  other  Sundays."'  In 
proceedings  to  revoke  a  license  other  illegal  sales  may  be  shown 
than  the  one  charged  in  the  petition  for  revocation."'  Of 
course,  if  the  accused  is  not  connected  with  such  other  illegal 
sales,  then  evidence  of  them  is  not  admissible,  and  the  prose- 
cution has  the  burden  to  connect  him  with  them.""  In  this 
connection  it  may  be  said  that  the  prosecution  is  not  restricted 
to  proof  of  sales  of  which  evidence  was  given  before  the  grand 
jury  and  on  which  evidence  the  indictment  was  found. ^ 
The  accused,  in  his  defense,  cannot  show  that  others  persons 
had  applied  to  him  under  similar  circumstances,  and  he  had 
refused  to  sell  to  them.^  Where  several  sales  are  shown,  the 
ssHensly  v.  State,  52  Ala.   10;       App.  536;   110  S.  W.  9J4;  Harris 


Wade  V.  State,  22  Tex.  App.  629; 
3  S.  W.  786. 

restate  v.  Elliott,  45  Kan.  525; 
26  Pac.  55. 

97  This  was,  of  course,  to  dis- 
credit his  testimony  that  lie  had 
been  forbidden  to  sell  on  Sunday. 
Fasstnow  v.  State,  89  Ind.  235; 
Scott  V.  State,  150  Ala.  59;  43 
So.  181.  See  also  Lynn  v.  State 
(Tex.  Cr.  App.),  22  S.  W.  878; 
Levinc  v.  State,  35  Tex.  Cr.  Rep. 
647;  34  S.  W.  969. 

Where  accused  denied  he  had 
previously  violated  tlie  local  op- 
tion law,  it  was  held  error  to  ad- 
mit records  of  several  previous 
convictions  of  him  for  violation  of 
such  law.  Tyrrell  v.  State  (Tex. 
Cr.  App.),  38  S.  W.  1011. 

98  Lillienfeld  v.  Commonwealth, 
92  Va.  818;  23  S.  V.  882. 

99  Howell  V.  State,  53  Tex.  Cr. 


V.  State,  50  Tex.  Cr.  App.  411;  97 
S.  W.  704;  Taylor  v.  State  (Tex. 
Cr.  App.),  50  S.  W.  343;  Clark  v. 
State,  40  Tex.  Cr.  App.  127;  49 
S.  W.  85;  Efird  v.  State,  44  Tex. 
Cr.  App.  447;  71  N.  W.  957. 

1  Commonwealth  v.  Phelps,  11 
Gray,  73;  State  v.  Reno,  41  Kan. 
674;  21  Pac.  803;  People  v.  Hen- 
schel,  58  Hun,  607 ;  12  N.  Y.  Supp. 
46.  See  State  v.  Rudy,  9  Kan. 
App.  60;   57  Pac.  263. 

If  evidence  of  other  sales  be 
shown  without  objection,  and  there 
is  no  motion  to  strike  it  out,  there 
is  no  error  that  accused  can  com- 
plain of,  a  conviction  being  in- 
sisted upon  by  the  State  for  mak- 
ing the  sale  charged.  State  v. 
Shelton,  16  Wash.  590;  48  Pac. 
258. 

2  Smart  v.  State,"  49  Tex.  Cr. 
App.  373;  92  S.  W.  810;  Donald- 
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jury  should  be  instructed  that  they  can  only  convict  the  ac- 
cused of  the  sale  charged  in  the  indictment.' 

Sec.  932.    Refusal  to  sell  to  others — Incompetent  evidence. 

In  the  trial  of  a  prosecution  under  a  statute  making  it  a 
criminal  offense  to  keep  a  place  where  intoxicating  liquors  are 
kept  for  sale,  given  and  furnished  as  a  beverage,  and  for  an 
illegal  sale  of  intoxicating  liquors  to  be  used  as  a  beverage,  it 
is  error  to  admit,  over  the  objection  of  the  State,  testimony  in 
rebuttal  that  the  defendant  at  other  times  refused  to  sell  or 
give  away  such  liquor  as  a  beverage  to  the  same  or  to  other 
persons.  Such  evidence  has  no  tendency  to  rebut,  control  or 
explain  the  testimony  offered  on  the  part,  of  the  State,  and 
is  not  relevant  to  the  issue  of  his  having  made  the  unlawful 
sales  charged.  The  opposite  contention  is  illogical,  and  its 
acceptance  as  law  would  tend  to  introduce  at  the  trial  an  infi- 
nite number  of  incidents  which  the  State  could  not  be  ex- 
pected to  be  prepared  to  contradict,  and  it  would  needlessly 
prolong  the  trial  and  encumber  the  record.* 

Sec.  933.    Sale  by  or  to  agent  or  servant — Sale  by  wife. 

As  has  been  elsewhere  stated,  a  sale  by  an  agent  or  servant 
may  be  charged  as  a  sale  by  his  employer,  for  the  agent's  act 

son  V.  State,  3  Ga.  App.  451;  60  If    two    sales   be   made   by  two 

S.  E.  115;  Commonwealth  v.  Bar-  persons   at  same   time,   it  is   not 

ley,  97  Mass.  597 ;  Barnes  v.  State,  error  for  the  State  to  ask  a  wit- 

20  Conn.  254;  Corley  v.  State,  87  ness  who  made  the  first  purchase. 

Ga.  332;   13  S.  E.  556;   Common-  State  v.   O'Brien,   35   Mont.    482; 

wealth  V.  Bickeim,  153  Mass.  386;  90  Pac.  514. 

26  N.  E.  1003.  3  Boldt  v.  State,  72  Wis.  7 ;   38 

Where  the  indictment  contained  N.  W.  177.    See  Commonwealth  v. 

two  counts,  each  charging  a  sale  Leo,  12  Gray,  33. 

on  the  same  date  of  the  same  kind  *  Barnes  v.  State,  20  Conn.  254 ; 

of  liquor  to  two  distinct  persons,  Corley  v.   State,   87   Ga.  332;    13 

who  both  testified  they  bought  at  S.  E.  556;  Archer  v.  State,  45  Md. 

the  same  time  under  the  same  cir-  33 ;   Commonwealth  v.  Barlow,  97 

cumstances,  it  was  held  not  error  Mass.     597;      Commonwealth     v. 

for  the  court  to  instruct  the  jury  Bickum,  153  Mass.  386;  26  N.  E. 

to  consider  on  each  count  the  tes-  1003;  State  v.  Linder,  76  Ohio  St. 

timony  of  both  the  witnesses.  Lin-  463;  81  N.  E.  753. 
coin    Center    v.    Bailey,    64    Kan. 
885;  67  Pac.  455. 


1615 


EVIDENCE. 


§933 


is  his  act,  and  under  such  an  indictment  it  may  be  shown  that 
the  sale  was  by  the  accused's  duly  authorized  agent."  But  in 
all  instances  where  the  State  relies  upon  a  sale  made  by  a 
servant  or  agent  of  the  accused,  it  has  the  burden  to  show 
that  not  only  was  the  vendor  the  servant  or  agent  of 
the  defendant,  but  in  addition  thereto  it  must  show  that  he 
was  authorised  to  make  the  particular  sale  he  did.*  The  diifi- 
eulty  in  all  questions  of  this  kind  arises  when  the  sale  is  one 
the  defendant  should  not  have  made,  as  if  to  a  minor, 
or  an  intoxicated  person,  or  an  habitual  drunkard,  or  at  a 
prohibited  time.  The  presumption  always  is  that  the  accused 
is  innocent,  and  that  if  his  servant  did  in  his  name  an  un- 

5  Parker    v.    State,    4    Ohio    St.       loit,  74  Wis.  267;   42  N.  W.  110; 

Commonwealth  v.  Lafayette,  148 
Mass.  130;  19  N.  E.  26;  Perkins 
V.  State,  92  Ala.  66;  9  So.  536; 
Commonwealth  v.  Brooks,  150 
Mass.  59;  22  N.  E.  436;  Hall  v. 
McKecknie,  22  Barb.  244;  State 
V.  Bonney,  30  N.  H.  206 ;  Common- 
wealth V.  Keenan,  152  Mass.  12; 
25  N.  E.  32. 

One  who  purchases  liquor  as  agent 
for  another  is  not  guilty  of  selling. 
See  Bryant  v.  State,  82  Ala.  51; 
2  So.  670;  DuBois  v.  State,  87 
Ala.  101;  6  So.  381;  Anderson  v. 
State,  32  Fla.  242;  13  So.  435; 
Evans  v.  State,  101  Ga.  780;  29 
S.  E.  40;  Cunningham  v.  State, 
105  Ga.  676;  31  S.  E.  585;  Waddle 
V.  State  (Miss.),  24  So.' 311;  John- 
son V.  State,  63  Miss.  228;  State 
V.  Taylor,  89- N.  C.  577;  Bowman 
V.  State  (Tex.  Cr.  App.),  35  S.  W. 
382;  Treue  v.  'State  (Tex.  Cr. 
App.),  44  S.  W.  829;  Black  v. 
State,  112  Ga.  29;  37  S.  E.  108. 
Contra,  where  he  purchases  as 
agent  for  a  minor.  See  Foster  v. 
State,  45  Ark.  361;  Bourman  v. 
Com.,  14  Ky.  Law  Rep.  174;  Vin- 
cent V.  State  (Tex.  Cr.  App.),  55 
S.  W.  819. 


563;  Commonwealth  v.  Park,  1 
Gray,  553 ;  State  v.  McConnell,  90 
Iowa,  197;  57  N.  W.  707;  Com- 
monwealth V.  Edds,  14  Gray,  406; 
Commonwealth  v.  Hurley,*  14 
Gray,  411;  Commonwealth  v.  Hy- 
land,  155  Mass.  7;  28  N.  E.  1055; 
State  V.  Bonney,  39  N.  H.  206; 
State  V.  Colby,  55  N.  H.  72;  Reed 
V.  State,  53  Tex.  Cr.  App.  4;  108 
S.  W.  368;  State  v.  Roberts,  55 
N.  H.  483;  Schwulst  v.  State,  52 
Tex.  Cr.  App.  426;  108  S.  W.  698; 
Moore  v.  State,  64  Neb.  557;  90 
X.  W.  533;  Liberty  v.  Moran,  121 
Mo.  App.  682;  97  S.  W.  948;  Kit- 
trell  V.  State,  89  Miss.  666 ;  42  So. 
609;  State  v.  Back,  99  Mo.  App. 
34;  72  S.  W.  466;  Commonwealth 
V.  Briant,  142  Mass.  463;  8  N.  E. 
338;  56  Am.  Rep.  707;  Common- 
wealth V.  Stevenson,  142  Mass. 
466;   8  N.  E.  341. 

eLauer  v.  State,  24  Ind.  131 
Hanson  v.  State,  43  Ind.  550 
©■Leary  v.  State,  44  Ind.  91 
Thompson  v.  State,  45  Ind.  495 
Zeller  v.  State,  46  Ind.  304;  Wil 
son  V.  State,  19  Ind.  App.  389 
46  N.  E.  1050;  Commonwealth  v, 
Gillon,  2  Allen,  505;  State  v.  Be 
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lawful  act  that  it  was  not  authorized.  "We  must  not  hold 
men  responsible  for  crimes  committed  by  others,"  said  the 
Supreme  Court  of  Indiana,  "without  some  proof  that  they 
either  procured,  counseled  or  advised  their  perpetration. ' ' ' 
But  there  need  not  be  direct  proof  of  the  authority  of  the 
agent  to  make  the  sale;  as,  for  instance,  when  it  is  made  in 
the  defendant's  jj^esence  with  his  Imowledge  and  consent, 
at  least  if  unrebuked.*  And  when  a  sale  is  proven  to  have 
been  made  in  the  accused's  saloon  by  a  barkeeper  or  person 
apparently  in  charge,  it  will  be  presumed,  in  the  absence 
of  countervailing  evidence,  that  he  had  authorized  the  sale.* 
So  this  is  true  where  he  himself  takes  the  witness  stand  and 
testifies  to  his  ownership  of  the  premises,  and  that  he  had 
a  license  to  sell  there.'^"  It  may  be  shown  that  the  master  sold 
to  the  same  minor  as  his  servant  did,  or  that  he  sold  on  Sun- 
day, as  tending  to  show  in  either  instance  the  servant  was 
authorized  to  make  the  particular  sale  alleged.^^  Other  prior 
sales  of  liquors  on  the  premises  made  by  the  agent  of  the  ac- 
cused may  be  shown,  as  tending  to  prove  his  general  authority 
to  make  sales.' ^  Where  the  sale  was  made  by  the  accused's 
wife  at  his  dwelling,  it  was  held  permissible  to  show  that  the 
accused  at  prior  times  had  kept  liquor  on  the  premises  for 
sale,  and  that  at  the  date  of  the  alleged  sale  he  was  still  in 
the  liquor  business.'^  A  sale  by  the  accused 's  wife  in  his  place 
of  business  may  be  shown  without  further  evidence,  the  pre- 

TLaner   v.  State,  24   Ind.   131;  840;  Roberts  v.  State,  54  Tex.  Cr. 

Gerstenkorn  v.  State,  38  Tex.  Cr.  App.  355;  107  S.  W.  59.  See  Com- 

App.  621;  44  S.  W.  501;  Newbury  monwealth  v.  Coughlin,   14   Gray, 

V.  State  (Tex.  Cr.  App.),  44  S.  W.  389.     Contra,  Hanson  v.  State,  43 

843.  Ind.  550;   Thompson  v.   State,   45 

sHofner  v.  State,  .94  Ind.  84.  Ind.  495;  Zeller  v.  State,  46  Ind. 

0  Kirkwood    v.    Autenreith,    11  304.    See  Wilson  v.  State,  19  Ind. 

Mo.  App.  515;  Kolman  v.  State,  2  App.  389;  46  N.  E.  1050. 

Ga.    App.    648;    58    S.    E.    1070;  ii>  Commonwealth    v.    Chadwick, 

O'Donnell    v.    Commonwealth,   108  142  Mass.  595;  8  N.  E.  589. 

Va.    882;    62  S.    E.    373;    United  "State   v.   Wentworth,    65   Me. 

States   V.   Bonham,   31    Fed.    808;  234;   2  Atl.  688. 

Ameman    v.    Kail,    34    Hun,    126;  12  State  v.  Shaw,  58  N.  H.  73. 

Gerstenkorn  v.  State,  38  Tex.  Cr.  is  State  v.  Colby,  55  N.  H.  72; 

App.  621;  44  S.  W.  501;  State  v.  State  v.  Roberts,  55  N.  H,  483. 
McLaughlin,  47  Kan.  143;  27  Pax. 
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sumption  being  it  was  by  his  authority."  And  the  jury  may 
convict  the  accused,  even  if  both  he  and  his  wife  testify  that 
he  had  forbidden  her  to  make  sales  at  any  time,  and  there  be 
no  afStmative  proof  of  her  agency.'^  But  this  presumption 
does  not  apply  to  a  sale  by  a  concubine  of  the  accused  living 
with  him  as  his  wif  e.^°  In  one  case  the  evidence  showed  the  ac- 
cused kept  a  hotel,  to  which  a  saloon,  owned  by  him,  was  at- 
tached ;  that  the  saloon  was  separated  from  the  hotel  office  by 
a  hall,  from  which  doors  opened  into  each ;  that  the  prosecuting 
witness  entered  the  office  on  Sunday  and  passed  through  the 
hall  into  the  saloon,  where  one  of  the  accused's  boarders  and 
two  or  three  others  persons  were  standing  some  distance  from 
the  bar,  but  the  accused  was  not  there  nor  shown  to  be  about 
the  premises;  that  the  witness  asked  the  boarder  if  he  had 
any  beer,  and  the  latter  replied,  "There  is  a  bottle;  why  don't 
you  take  it?"  that  a  bottle  of  beer  and  a  beer  glass  was  on 
the  counter,  and  the  witness  poured  out  a  glass  of  beer,  drank 
it,  left  the  price  of  the  drink  on  the  counter  and  passed  out 
the  way  he  had  entered.  This  was  held  sufficient  to  justify  a 
conviction  of  the  proprietor  of  the  saloon.  "It  was  not  ex- 
plained," said  the  court,  "how  the  saloon  came  to  be  opened 
on  Sunday,  with  the  appellant's  [the  accused's]  boarder  and 
two  or  three  other  persons  in  it;  nor  was  there  any  explana- 
tion of  how  it  came  about  that  the  bottle  of  beer  and  glass 
were  so  conveniently  displayed  on  the  counter;  nor  by  what 
authority  the  boarder  presumed  upon  the  liberality  of  his  host, 
when  he  directed  the  attention  of  the  T\dtness  to  the  bottle  and 
glass  on  the  counter;  nor  why  the  witness  thought  the  pro- 
priety of  the  occasion  demanded  that  he  should  leave  the 
price  of  the  drink  on  the  counter.  All  this  may  have  oc- 
curred without  the  appellant's  consent.    The  facts  were,  how- 

14  Trometer  v.  District  of  Co-  is  Trometer  v.  District  of  Co- 
lumbia, 24  App.  D.  C.  242;  Com-  lumbia,  24  App.  D.  C.  242;  Com- 
monwealth V.  Coughlin,  14  Gray,  monwealth  v.  Hyland,  155  Mass. 
389;  Commonwealth  v.  Fitzgerald,  7;  28  N".  E.  1055;  Commonwealth 
14  Gray,  14;  Commonwealth  v.  v.  Fitzgerald,  14  Gray,  14. 
Hurley,  14  Gray,  411;  Common-  le  United  States  v.  Bonham,  31 
wealth  V.  Hyland,  155  Mass.  7;  28  Fed.  808. 
N.  E.  1055. 
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ever,  capable  of  supporting  a  different  theory.  The  jury 
may  have  inferred  that  the  method  resorted  to  was  a  means 
of  evading  the  statute,  which  makes  it  a  misdemeanor  to  sell, 
barter  or  give  away  any  intoxicating  liquor  to  be  drank  as  a 
beverage  on  Sunday.  This  inference  must  have  been  drawn 
by  the  jury,  otherwise  an  acquittal  must  have  followed.  The 
sale,  barter  or  gift*  of  intoxicating  liquors  on  Sunday,  to  be 
drunk  as  a  beverage,  stands  upon  a  somewhat  different  basis 
from  similar  transactions  on  a  secular  day.  There  are  no 
circumstances  under  which  sales,  for  such  a  purpose,  can 
be  lawfully  made  on  that  day.  In  contemplation  of  law,  that, 
like  other  secular  business,  is  to  be  suspended  on  Sunday,  per- 
sons are  ordinarily  held  to  take  some  notice  whether  or  not 
the  law  is  being  violated  in  the  conduct  of  a  business  which 
is  under  their  control,  and  which  is  being  conducted  on  prem- 
ises which  they  themselves  occupy.  When,  therefore,  the 
State  made  it  appear  in  evidence  that  a  sale,  or  what  amounted 
to  a  sale,  of  intoxicating  liquors  had  been  made  on  Sunday,  in 
the  appellant's  [the  accused's]  saloon,  which  was  in  a  build- 
ing which  the  appellant  himself  occupied,  and  by  a  person 
who  was  apparently  in  control  of  the  saloon  at  the  time,  such 
facts  were  presented  as  authorized  the  jury  to  infer  that  the 
saloon  was  open,  and  the  sale  was  made  with  the  appellant's 
consent.  Tt  was  not  necessary  that  the  appellant  [the  defend- 
ant] should  have  authorized  or  directed  the  particular  sale  in 
question.  The  fact  that  ready  access  was  obtainable  to  the 
saloon,  and  that  three  or  four  persons  were  already  there 
when  the  prosecuting  witness  entered,  and  all  the  circum- 
stances taken  together,  may  have  induced  the  belief  in  the 
minds  of  the  jury  that  the  saloon  was  accessible  to  all  such 
as  knew  the  way,  and  that  liquors  were  obtainable  by  doing 
as  the  witness  did.  *  *  *  Where  facts,  from  which  guilt 
may  fairly  be  deduced,  are  left  wholly  unexplained,  and  the 
jury  draw  the  inference  that  the  defendant  is  guilty,  this  court 
is  not  authorized  to  reverse. '  '^'    But  where  officers  found  beer 

17  Pierce  v.  State,  109  Ind.  535;  ter  v.  State,  84  Ind.  562,  and  Dant 

10  N.  E.  302.  V.  State,  83  Ind.  60.     It  is  in  its 

"This  case,"  said  the  court,  "is  facts   like   the    case   of    Stultz   v. 

not  distinguishable  from  Showal-  State,  96  Ind.  456."    For  a  closely 
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in  the  accused's  saloon  and  shortly  after  his  son  came  in  and 
said  to  his  father,  "That  beer  was  some  which  was  left  over 
from  the  last  raid, ' '  this  was  held  not  sufficient  to  show  the  son 
was  the  agent  of  the  father  so  as  to  render  testimony  that  he 
was  seen,  on  another  occasion,  to  give  a  man  a  drink  from  a 
bottle  in  the  rear  of  the  accused's  building  and  receive  money 
for  it.^*  Where  there  was  a  charge  of  keeping  liquors  with 
intent  to  sell  them  illegally,  it  was  held  the  accused  could  not 
show  that  he  intended  to  make  the  sales  in  the  presence  of  his 
employer ;  for  that  fact  was  no  defense  for  him.^°  Nor  can  the 
accused  show  that  the  liquors  he  sold  were  not  his  liquors,  but 
another's,^"  except  as  bearing  upon  the  question  whether  he  did 
actually  make  a  sale  of  liquor;  for  there  is  a  presumption 
that  a  man  will  not  sell  the  liquor  of  another  without  author- 
ity to  do  so.^^  Where  the  crime  is  of  that  character  that  the 
State  must  show  the  accused  held  a  license,  then  proof  of  sales 
by  a  bartender  of  the  accused  wiU  not  support  the  charge  of 
an  unlawful  sale.^^  Of  course,  if  the  so-called  agent  acts  solely 
in  behalf  of  the  purchaser  in  securing  the  liquor,  and  the 
accused  has  no  interest  in  the  liquor  sold,  there  can  be  no  con- 
viction.^" The  accused  may  show  that  he  had  forbidden  his 
clerk  or  barkeeper  to  sell  liquors  illegally,  as  on  Sunday,  or  to 
a  minor  or  to  an  intoxicated  person,^*  unless  the  statute  ex- 
analogous  case,  see  Commonwealth  father,  accompanied  by  their  state- 
V.  Fitzgerald,  14  Gray,  14,  and  ment  on  returning  the  verdict  that 
Commonwealth  v.  Edds,  14  Gray,  they  did  not  consider  the  son's  con- 
406.  duct.      See    a    somewhat    similar 

In  the  Indiana  case,  from  which       case  in  Commonwealth  v.  Sullivan, 
a  quotation  has  been  made,  the  con-       156  Mass.  229;  30  N.  E.  1023. 
versation  between  the  prosecuting  i"  Commonwealth   v.   Ryan,    160 

witness  and  the  person  in' the  sa-       Mass.  172;  35  N.  E.  673. 
loon,  about  the  beer,  was  held  com-  "»  Evans  v.  State,  52  Ark.  227 ; 

petent.  15  S.  W.  360. 

18  Commonwealth  V.  Keenan,  152  21  Eana  v.  State,  51   Ark.  481; 

Mass.  9;  25  N.  E.  32.    In  this  case       11  S.  W.  692. 

it  was    also    held    that   the   error  22  Archer  v.  State,  10  Tex.  App, 

occasioned  by   receiving  such   evi-       482. 

dence  was  not  cured  by  telling  the  23  Morgan  v.  State,  81  Ala.  72; 

jury  not  to  consider  it  unless  they       1  So.  472. 

find   the   son  made   the   sale  with  24  Lauer  v.   State,  24  Ind.   131; 

the  consent  or  approbation  of  the      Commonwealth  '  v.     Cotton,     138 
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pressly  makes  him  criminally  liable  for  the  act  of  his  servant 
in  making  an  unlawfvil  sale.  But  such  evidence  is  not  admis- 
sible where  it  conclusively  appears  or  is  admitted  that  the 
sale  alleged  was  made  with  the  accused's  knowledge  and 
approval.^^  Of  course,  the  agent  making  or  assisting  in 
making  an  illegal  sale  is  liable.^^  A  charge  of  a  sale  to  an 
agent,  with  notice  tlj^t  he  was  purchasing  for  his  principal, 
will  not  support  an  allegation  of  a  sale  to  the  agent  as  an 
individual.^'  The  accused  cannot  show  in  his  defense  that  his 
barkeeper  had  been  convicted  of  the  same  offense,  upon  a 
charge  of  keeping  his  saloon  open  on  Sunday.^*  Where  a 
statute. made  it  an  offense  to  unlawfully  procure  and  deliver 
liquor,  and  made  such  procurer  the  agent  of  the  seller,  a 
person  charged  with  having  committed  the  offense  cannot 
defeat  the  prosecution  by  testifying  he  was  not  the  agent  of 
the  seller  of  the  liquor.^"  Nor  is  the  State  bound  by  the  testi- 
mony of  its  witness,  an  alleged  accomplice,  that  he  was  not 
authorized  to  sell  in  the  place  charged,  but  it  may  show  he 
was  authorized  by  showing  the  circumstances  of  the  sale.'" 

Mass.   500;    CLeary   v.   State,  44  27  Barlow  v.  State,  127  Ga.  58; 

Ind.  91;  Wilson  v.  State,  19  Ind.  56  S.  E.  131. 

App.  389;  46  N.  E.  1050;   Barnes  as  People    v.    Mullins,    5    N.    Y. 

V.   State,    19    Conn.   398 ;    Kolman  App.  Div.  172 ;  39  N.  Y.  Supp.  361 . 

V.  State,   2   Ga.   App.   648 ;    58   S.  29  State  v.  Burchfield,  149  N.  C. 

E.    1070.  537;   63  S.  E.  89.     See  Gibson  v. 

20  State    V.    Mueller,    38    Minn.  State    (Tex.  Cr.  App.),  97  S.  W. 

497;  38  N.  W.  691.  468. 

When  a  servant  is  charged  with  s"  Oldham  v.  State,  52  Tex.  Cr. 

making  an  illegal  sale,  he  cannot  App.  516;   108  S.  W.  667. 

show,  in  his  defense  that  he  did  not  In  Montana  a  statute  makes  the 

make  it,  that  his  master  had  for-  accused   liable  for   sales  made  by 

bidden   him   selling   liquor   in  his  him  "directly  or   indirectly."     In 

shop.     Commonwealth  v.  Tinkham,  an  action  charging  that  the   sale 

14  Gray,  12.    But  he  may  show  his  was  made  "directly,"  proof  of  sale 

master    authorized    him    to    give  by  his  barkeeper  was  held  to  sus- 

liquors    on    certain    occasions,    to  tain  the   charge,   the  word   "indl- 

show  the  act  was  his  master's  and  rectly"  referring  to  a  sale  by  a  de- 

not  his.    Commonwealth  v.  Cotton,  vice  resorted  to  in  order  to  evade 

138  Mass.  500.                        '  the    law.      State    v.    O'Brien,    35 

28  Burnett  v.  State,  42  Tex.  Cr.  Mont.  482;  90  Pac.  514. 

App.  600;  62  S.  W.  1063.  Proof  that  the  saloon  was  kept 
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Sec.  934.    Sale  or  gift — Variance. 

Where  it  is  one  offense  under  a  statute  to  sell  intoxicating 
liquors  and  another  to  give  them  away,  under  a  charge  of  a 
sale  there  can  be  no  conviction  or  proof  of  a  gift,  though  the 
penalty  for  such  offense  is  the  same ;.  and,  of  course,  under  a 
charge  of  a  gift  there  can  be  no  conviction  on  proof  of  a  sale.**^ 
But  proof  of  a  sale  of  liquor,  to  be  used  in  treating  a  minor, 
will  sustain  a  charge  of  giving  liquor  to  him.^^  Nor  does  proof 
of  an  exchange  of  liquor  sustain  a  charge  of  sale.^^  It  is  al- 
ways a  question  for  the  jury  where  the  transaction  is  of  an 
equivocal  character  whether  it  is  a  sale,  gift  or  barter,^* 
Where  an  individual  walked  into  a  saloon  on  Sunday  and 
went  behind  the  bar,  helped  himself,  and  went  out,  this  was 
held  to  show  a  gift,^  and  where  a  witness  testified  he  went 
into  the  accused's  restaurant,  and  the  defendant  directed  the 
waiter  to  deliver  to  him  a  glass  of  liquor  for  which  he  paid 
nothing,  and  the  accused  refused  to  accept  pay  for  it,  this 
was  held  not  to  show  a  sale.^"  But  liquors  furnished  with 
meals  and  included  in  the  price  of  the  meal  are  sold  and  not 
given  away.''^  Where  the  accused  took  some  liquor  from  his 
wagons  and  handed  it  to  some  persons,  saying  he   had  no 

open  by  the  accused's  barkeeper  or  State,  91  Ala.  14;  8  So.  668;  Bot- 

employe  casts  tlie  burden  on   the  toms  v.  State   (Tex.  Cr.  App. ),  73 

accused    to     show-    both    lack     of  S.  W.  16  (not  even  if  the  gift  was 

knowledge  and  consent  on  his  part.  made    to    evade    the    local    option 

Kolman  v.  State,  2  Ga.  App.  r.48;  law). 

58  S.  E.  1070.  32  Topper  v.  State,  118  Ind.  110; 

Instructions  in  charge  of  an  il-  20  N.  E.  699. 

legal  purchase  by  an  agent  where  33  Gillan  v.  State,  47  Ark.  555 ; 

the  evidence  showed  a  sale  to  the  2  S.  W.  185. 

agent  and  another  to  the  princi-  34  Winter  v.  State,  133  Ala.  176 ; 

pal.    Gee  V.  State  ( Tex.  Cr.  App. ) ,  31    So.   717;    State  v.   Simons,   17 

39  S.  W.  1078.  N".  H.  83;    Barnes  v.  State    (Tex. 

3iKurz  V.   State,   79   Ind.   488;  Cr.  App.),  88  S.  W.  805. 

Harvey    v.    State,    80    Ind.     142;  35  Baker   v.   State,   2   Ind.   App. 

Wiecke  v.  People,  14  111.  App.  447;  517;   28  N.   E.  735. 

Wood    V.    Territory,    1    Ore.    223 ;  38  Commonwealth  v.  Packard,   5 

New  Decatur  v.  Laude,  93  Ala.  84;  Gray,  iOl. 

9  So.  382 ;  Humpeler  v.  People,  92  37  Commonwealth   v.   Worcester, 

111.400;  Barnes  v.  State  (Tex.  Cr.  126   Mass.    256;    Savage   v.    State 

App.),  88  S.  W.  805  Williams  v.  (Tex.  Cr.  App.),  88  S.  W.  351. 


§  934        TEAFFIC  IN  INTOXICATING  LIQUORS.         1622 

liquor  for  sale,  but  had  some  for  his  friends,  and  the  amount 
thus  given  them  was  near  two  pints,  and  the  person  receiv- 
ing the  liquor  threw  $1.20  into  the  wagon,  the  market  price 
of  two  pints,  this  was  held  to  show  a  sale.^'  If  the  transaction 
is  susceptible  of  an  interpretation  as  either  a  gift  or  a  sale, 
then  if  the  sale  would  have  been  illegal  and  a  gift  legal,  it 
will  be  construed  as  a  gift  rather  than  a  sale,  upon  the  ground 
"that  where  an  act  is  susceptible  of  two  interpretations,  one 
involving  a  wrongful  or  unlawful  purpose  and  the  other  favor- 
ing innocence  and  a  compliance  with  law,  that  which  attributes 
innocence  rather  than  a  purpose  to  violate  the  law  is  prefer- 
red." But  if  both  a  sale  and  a  gift  were  equally  punish- 
able, having  the  same  penalties,  then  there  is  not  that  neces- 
sity for  the  adoption  of  the  rule  above  stated;  for  it  is  really 
immaterial  whether  the  transaction  be  regarded  as  a  sale 
or  a  gift,  for  the  accused  is  equally  guilty.^*  In  an  Indiana 
case  the  evidence  showed  that  the  accused  kept  a  saloon,  and 
pne  Sunday  the  witness  went  into  it  when  the  accused  was 
behind  the  bar.  The  witness  asked  the  accused  to  let  him 
have  a  glass  of  beer,  which  he  did.  The  witness  said  he  did 
not  ask  him  to  give  him  the  beer,  but  when  he  drank  it  he  did 
not  pay  for  it  nor  tell  the  accused  to  charge  it.  The  witness 
had  previously  purchased  in  the  saloon  liquor  of  the  accused's 
employer  and  paid  for  it,  and  never  ran  an  account.  This 
was  held  to  show  a  sale  and  not  a  gift.*"  In  ease,  however,  it 
is  an  offense  to  sell,  but  not  to  give  away  liquor,  the  trans- 
action, if  dubious,  will  be  construed  as  a  gift  and  not  a  sale.*^ 

38  state  V.   Cooper,   26   W.  Va.           An  instruction  which   does  not 
338.  distinguish  between  a  sale  and  a 

39  Dant  V.   State,   106  Ind.  79 ;       gift  is  erroneous.     Bert  v.  People, 
5  N.  E.  870.  113  111.  645. 

*o  Dant  V.  State,  106  Ind.  79 ;  5  In  Iowa  a  statute  provides  that 

N.  E.  870.     See  Dant  v.  State,  83  no  one,   directly  or  indirectly,  or 

Ind.  60.  upon  any  pretense,  should  sell,  bar- 

*i  Keller  v.  State,  23  Tex.  App.  ter,  exchange,  dispense  or  "give  in 

259;  4  S.  W.  886.  consideration   of   the  purchase   of 

Occasionally  decisions  are  found  any  property  or   of   any   services 

that  hold  a  charge  of  sale  is  sus-  or  in  evasion  of  the  statute"  any 

tained  by  proof  of  a  gift.    Dahmer  intoxicating  liquor  whatever.  This 

v.  State,  56  Miss.  787.  was  held  not  to  prevent  a  travel- 
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Sec.  935.    Proof  who  was  purchaser — ^Variance. 

Where  it  is  necessary  to  aver  that  a  particular  person  was 
the  purchaser  of  the  liquor,  then  the  allegation  must  be  proven 
as  laid,  and  it  cannot  be  shown  that  the  sale  was  made  to  any 
other  person.*^  But  a  charge  of  a  sale  to  "Charles  Rock" 
is  supported  by  proof  of  a  sale  to  "Charles  J.  Rock."*" 
And  a  charge  of  a  sale  to  "Cornelius  E.  Maloney"  was  held 
supported  by  proof  of  a'  sale  to  ' '  Dr.  Maloney. ' '  **  Where  the 
purchaser  is  a  woman  and  marries  before  the  indictment  is 
found,  proof  of  a  sale  to  her  by  her  maiden  name  in  which 
name  the  sale  is  charged  to  have  been  made,  cannot  be  made ; 
for  the  sale  should  have  been  charged  to  have  been  made  to 
her  by  her  newly  acquired  name.*'  A  charge  of  a  sale  to 
"John  Hairholser"  is  not  supported  by  proof  of  a  sale  to 
"John  Hairholts."**  And  where  the  charge  was  a  gift  to 
"Edward  Gresh,"  a  minor,  proof  of  guilt  to  one  "Gresh, " 
a  minor,  was  held  not  sufficient.*^  If  the  prosecution  fail  to 
prove  the  name  of  the  purchaser,  but  the  accused  does 
prove  it  in  his  defense,  the  omission  on  the  part  of  the  pros- 
ing salesman  f9r  a  liquor  dealer  in  65  Pac.  234;  Princeville  v.  Hitch- 
another  State  giving  a  drink  from  cock,  101  111.  App.  588  (a  civil 
samples  of  liquor  in  order  that  action)  ;  Redd  v.  State  (Tex.  Cr. 
prospective  purchasers  might  de-  App.),  77  S.  W.  214;  Arnold  v. 
termine  the  quality  of  the  liquors  State,  47  Tex.  Cr.  App.  656;  85 
sold.  State  v.  Bernstein,  129  Iowa,  S.  W.  18 ;  State  v.  Finan,  10  Iowa, 
520;    105  S.  W.  1015.  18;      Cornett     v.     Commonwealth 

42  State  V.  Heard,  107  La.  60;  (Ky.),  64  S.  W.  415;  23  Ky.  L. 
31  So.  384;  Southern  Express  Co.  Jr.  773;  Wolf  v.  State  (Tex.  Cr. 
V.  State,  I  Ga.  App.  700;  58  S.  E.  App.),  85  S.  W.  8.  Practice  where 
67;  Games  v.  State,  53  Tex.  Cr.  name  of  purchaser  need  not  be  al- 
App.  490;  110  S.  W.  750;  State  leged.  Green  v.  State,  114  Ga. 
V.  Hays,  36  Mo.  80;  State  v.  918;  115  Ga.  254;  41  S.  E.  642. 
Yockey,  49  Mo.  App.  443;   Drech  <13  Commonwealth     v.     O'Hearn, 

sel  v.  State,  35  Tex.  Cr.  Rep.  680 ;        132  Mass.  563 ;  State  v.  Fceney,  13 
34  S.  W.  934;    Commonwealth  v.       R.  I.  623. 

Blood,  4  Gray,  31;  Commonwealth  4*  Commonwealth   v.    Dillane,    1 

V.  Taggart,   8  Gratt.  697;   Poe  v.       Gray,  483. 

State    (Tex.  Cr.  App.),  44  S.  W.  45  Commonwealth    v.    Brown,    2 

493;    State  v.   Hays,   36   Mo.   80;       Gray,  358. 

King  V.  Vipon,  1  Menz.  551.    But  48  Mitchell  v.  State,  63  Ind.  276. 

see  State  v.  White,  63  Kan.  882;  47  Meyer  v.  State,  50  Ind.  8. 
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eeution  is  fiuppJied.'"*  Upon  a  charge  of  a  sale  to  a  particular 
person,  it  may  be  shown  that  the  sale  was  to  his  duly  author- 
ized agent.*"  And  if  the  defendant  knew  the  person  purehas- 
ing  liquor  was  purchasing  it  for  his  principal  it  cannot  be 
alleged  the  sale  was  to  the  agent.^" 

Sec.  S36.    Sales  to  two  or  more  persons. 

It  has  been  held  that  a  charge  of  a  sale  to  two  per- 
sons was  not  supported  by  proof  of  a  sale  to  one ;  °°*  and  it 
has  also  been  held  that  there  could  be  no  conviction,  because 
there  was  a  fatal  variance.^^  Tet  in  Georgia,  where  a  sale 
was  charged  to  have  been  made  to  H  and  other  persons  un- 
known, it  was  held  that  there  could  be  a  conviction  on  proof  of 
a  joint  sale  to  both,  or  a  several  sale  to  either,  in  which  H 
took  part ;  but  there  could  not  be  on  proof  of  a  several  sale  to 
a  person,  known  or  unknown,  made  when  H  was  not  pres- 
ent and  in  which  he  took  no  part.^^    If  there  be  a  charge  of  a 


■isstolte  V.  state,  115  Ind.  128; 
17  N.  E.  258. 

On  a  charge  of  a  sale  to  "C.  Wil- 
tia,"  and  the  proof  showed  a,  sale 
to  "C.  Willis,"  there  was  held  to 
be  a  fatal  variance.  Carnes  v. 
State,  53  Tex.  Cr.  App.  490;  110 
S.  W.  750. 

If  there  he  a  reasonable  doubt 
to  whom  a  sale  was  made,  there 
must  be  an  acquittal;  and  it  is 
error  to  refuse  to  so  instruct  the 
jury.  Dulin  v.  State,  52  Tex.  Cr. 
App.  442;  108  S.  W.  696.  See 
Redd  V.  State  (Tex.  Cr.  App.),  77 
S.  W.  214. 

A  charge  of  a  sale  to  S  is  not 
supported  by  proof  of  a  sale  "to 
one  of  the  State's  witnesses." 
State  V.  Tucker,  127  N.  C.  539;  37 
S.  E.  203. 

*9  Commonwealth  v.  Woods,  165 
Mass.  145;  42  N.  E.  565;  Hall  v. 
State,  87  Ga.  233;  13  S.  E.  634; 
Commonwealth  v.  Gormley,  133 
Mass.  58a 


50  Commonwealth  v.  Kemby,  2 
Gray,  508. 

50*  Dukes  V.  State,  79  Ga.  795; 

4  S.  E.  876;  Hall  v.  State,  87  Ga. 
233;  13  S.  E.  634;  Tyler  v.  State, 
69  Miss.  395;  11  So.  25.  See  Peo- 
ple V.  Dippold,  30  N.  Y.  App.  Div. 
62;  5  N.  Y.  Supp.  859;  Yeoman  v. 
State,  81  Neb.  244;  115  N.  W. 
784;  State  v.  Williams,  20  S.  D. 
492;   107  N.  W.  830. 

51 0'Shannessey  v.  'State  (Tex. 
Cr.  App.),  96  S.  W.  790;  Sessions 
V.  State  (Tex.  Cr.  App.),  98  S.  W. 
243. 

62  Moore  v.  State,  79  Ga.  498; 

5  S.  E.  51 ;  McKeever  v.  Common- 
wealth, 98  Va.  862;  36  S.  Ji.  995; 
2  Va.  Sup.  Ct.  473 ;  People  v.  Dip- 
pold, 30  N.  Y.  App.  Div.  62;  51 
N.  Y.  Supp.  859;  People  v.  Haren, 
35  N.  Y.  Misc.  Rep.  590;  72  N.  Y. 
Supp.  205;  People  v.  Seele/,  183 
N.  Y.  544;  76  N.  E.  1102;  affirm- 
ing 105  N.  Y  App.  Div.  149;  93 
N.  Y.  SuBP.  982. 
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sale  to  one  person  and  the  proof  show  a  sale  to  him  and 
another,  this  has  been  held  sufficient  to  warrant  a  conviction ; "' 
but  in  Indiana  it  has  been  held  not  sufficient."* 

Sec.  937.     Joint  liability. 

,  In  criminal  prosecutions  it  is  an  every-day  practice  in  in- 
dictments and  informations,  to  charge  two  or  more  persons 
with  the  commission  of  -In  offense,  and  unless  the  offense  be 
of  such  a  nature  that  the  cooperation  of  two  or  more  is  essen- 
tial to  its  completion,  the  pleading  is  regarded  as  a  separate 
charge  against  each  person.  Accordingly  it  has  been  held  that 
under  an  information  against  A  and  B  for  unlawfully  sell- 
ing intoxicating  liquors  evidence  was  admissible  of  a  sale  made 
by  A  alone.  In  so  deciding  the  court  said,  ' '  Offenses  of  e^ery 
grade  are  several.  Each  individual  concerned  in  the  perpe- 
tration of  a  crime  or  misdemeanor,  is  no  less  an  offender 
against  the  law  and  amenable  to  its  penalties  because  other 
individuals  participate  with  him  in  its  perpetration.  Each 
individual  concerned  is  a  principal  offender.  It  is  clear  that, 
except  in  regard  to  conspiracies,  if  two  or  more  are  charged 
in  the  same  information  or  indictment  with  the  commission 
of  one  and  the  same  offense,  one  may  be  convicted  without  the 
rest."  °°  And  in  other  States  like  decisions  have  been  made.^° 
In  Missouri  it  has  been  held  that  persons  may  be  jointly  in- 
dicted for  selling  intoxicating  liquor  without  haviug  a  license 
to  do  so,  but  there  should  be  no  such  joinder  where  the  tes- 
timony shows,  on  the  part  of  each  defendant,  distinct  and  in- 
dependent violations  of  the  license  law,  and  does  not  exhibit 
any  common  design  or  concert  of  action  in  their  individual  in- 
fractions of  the  statute.  But  it  was  also  held  that  where,  not- 
withstanding the  failure  of  such  proof,  it  appears  clearly  that 
each  of  a  number  of  defendants  so  jointly  indicted  are  guilty 
of  acts  which  would  warrant  a  separate  indictment  and  con- 
viction, such  misjoinder  does  not  work  such  "prejudice  to 

03  Ryan  V.  state,  32  Tex.  280.  =«  State  v.  Wadaworth,  30  Conn. 

54  Brown  v.  State,   48   Ind.  38 ;  55 ;  Tracy  v.  Perry,  5  N.  H.  504 ; 
Islcy  V.  State,  8  Blackf.  403.  State  v.  Simmons,  66  N.  C.  622. 

55  State  V.  Sterns,  28  Kan.  154. 
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the  substantial  rights  of  the  defendant  upon  the  merits"  as 
to  warrant  the  interference  of  the  Supreme  Court.'"' 

Sec.  938.    Sale  to  "person  unknown." 

Where  it  is  alleged  in  an  indictment  or  complaint  that  the 
name  of  the  purchaser  is  unknown  to  the  grand  jurors  or  to, 
the  complainant,  the  %uthorities  differ  upon  the  necessity  of 
proving  that  fact.  In  some  States  it  is  held  absolutely  neces- 
sary to  prove  that  the  grand  jurors  or  the  complainant  did 
not  know  his  name  at  the  time  the  indictment  was  found  or 
the  prosecution-  begun,  and  if  they  or  he  did  know  it  there 
must  be  a  finding  for  the  defendant.^*  In  all  such  States  it 
must  be  proven  that  the  name  of  the  purchaser  was  not  known 
to  the  grand  jury  or  the  complainant,  but  this  fact  may  be 
proven  by  the  person  to  whom  the  sale  was  made,  and  when 
such  proof  is  put  in  it  raises  the  presumption  that  the  grand 
jurors  or  the  complainant  did  not  laiow  such  purchaser's  name, 
but  this  presumption  may  be  overcome  by.  the  accused  showing 
that  they  or  he  did,  in  which  event  there  must  be  a  verdict  for 
him.'"  And  where  the  complainant  did  not  know  at  the  time 
he  brought  the  suit  the  person  to  whom  he  actually  did  make 
the  sale,  proof  of  that  fact  will  sustain  the  allegation  that  he 
did  not  know  him.""  So  where  the  charge  is  a  joint  sale  to  two 
persons,  the  name  of  one  of  whom  is  given  and  it  is  alleged 
the  name  of  the  other  is  unknown,  a  several  sale  to  the  un- 
known person  cannot  be  shown."'  But  there  are  cases  which 
hold  that  proof  the  grand  jurors  did  know  the  name  of  the 

67  state  V.  Edwards,  60  Mo.  420.  stern  v.  Commonwealth,  27  Gratt. 

BS  Moore  v.  State,  79  Ga.  498;  1018;    Commonwealth  V.  Blood,  4 

'5    S.    E.    51;    Commonwealth    v.  Gray,      31;       Commonwealth      v. 

Pratt,    145   Mass.   248;    13  N.   E.  Burke,  14  Gray,  81. 

886 ;  Yost  v.  Commonwealth,  6  Ky.  so  Commonwealth    v.    Thornton, 

L.   Rep.    110;    Hays   v.   State,    13  14  Gray,  41.                                        | 

Mo.   246 ;   Commonwealth   v.  Her-  eo  Commonwealth  v.  Hendrle,  2 

rick,  12  Gray,  125.     See  Common-  Gray,  503. 

wealth  V.  Luddy,  143  Mass.  563;  8i  Moore  v.  State,  79  Ga.  498; 

10  N.  E.  448,  and  State  v.  Coulter,  5  S.  E.  51.    Contra,  State  v.  Wolf, 

40  Kan.  87;  19  Pac.  368;  Morgen-  46  Mo.  584. 
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purchaser  is  not  a  variance  nor  a  defense."^  Under  a  charge 
of  a  sale  to  M  and  certain  other  persons  unknown,  pro.of  of  one 
sale  sustains  the  charge,  the  charge  being  only  of  a  single 
joint  sale,'*  and  a  sale  to  one  person  may  be  shown."* 

Sec.  939.    Sale  to  minors. 

Where  the  charge  is  that  the  accused  sold  liquor  to  a  minor, 
the  burden  is  in  all  instances  upon  the  prosecution  to  show 
that  the  purchaser  was  in  fact  a  minor."^  And  if  the  statute 
make  it  an  offense  only  where  the  vendor  knowingly  sold  to  a 
minor,  then  the  burden  is  upon  the  prosecution  to  show  he 
knew  the  purchaser  was  a  minor.""  Even  where  the  pur- 
chaser was  only  sixteen  years  old,  evidence  that  the  vendor  knew 
he  was  a  minor  was  held  necessary  where  the  statute  made  it 
an  offense  only  in  knowingly  selling  to  a  minor."'  And  while 
it  is  permissible  to  show  the  physical  appearance  of  the  minor 
at  the  time  of  the  purchase,  both  by  the  prosecution  and  the 
accused,  as  that  he  had  a  beard  or  that  he  shaved ;  "*  yet  the 
jury  cannot  determine  the  minor 's  age  by  his  personal  appear- 
ance at  the  trial.""    The  prosecution  cannot  ask  a  witness  if 

62  State  V.   Ladd,    15   Mo.  430;  367;    Reynolds   v.   State,   32   Tex. 

Hustead     v.      Commonwealth,      5  Cr.  App.  36;  22  S.  W.  18. 

Leigh,     724;      Commonwealth     v.  67  Hunter  v.  State,  swpra;  Stone 

Luddy,   143  Mass.  563;    10  N.  E.  v.  State  (Tex.  Cr.  App.),  39  S.  W. 

448.  367;     Smith    v.    State    (Tex.    Cr. 

83 People   V.    Haren,    35    N.    Y.  App.),  66  S.  W.  780;  Earl  v.  State 

Misc.   Rep.   590;    72   N.  Y.   Supp.  (Tex.   Cr.   App.),  66   S.   W.   839; 

205.  Cleveland  v.  State  (Tex.  Cr.  App.), 

6*  People  V.  Seeley,  183  Ind.  544 ;  66  S.  W.  550. 

76  N.  E.  1102;  affirmed  105  N.  Y.  es  Swigart  v.  State,  99  Ind.  Ill; 

App.  Div.  149 ;  93  N.  Y.  Supp.  982.  Wakefield     v.     State      (Tex.     Cr. 

65Behler  V.  State,  112  Ind.  140;  App.),   28   S.   W.   470;    Gaines   v. 

13  N.  E.  272;    State  v.  McCance,  State    (Tex.  Cr.  App.),  21   S.   W. 

110  Mo.  398;   19  S.  W.  648   (over-  367;    Dittforth   v.   State,   46   Tex. 

ruling  State  v.  McGinnis,  38  Mo.  Cr.  App.  424;  80  S.  W.  628. 

App.   15);   Gaines   v.   State    (Tex.  eo  McGuire  v.  State  (Tex.  App.), 

Cr.  App.),  21  S.  W.  367;   State  v.  15  S.  W.  917;  Stephenson  v.  State, 

Walterstfadt,    74    Minn.    292;    77  28  Ind.  272;   Ihinger  v.  State,  53 

K.  W.  48.  Ind.  251;  Smith  v.  State  (Tex.  Cr. 

86  Hunter  v.  State,  18  Tex.  App.  App.),  66  S.  W.  780;  Eobinius  v. 

444;   51  Am.  Rep.  319;   Gaines  v.  State,  63  Ind.  235;   Earl  v.  State 

State    (Tex.  Cr.  App.),  21  S.  W.  (Tex.  Cr.  App.),  66  S.  W.  839. 
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the  purchaser  by  his  physical  appearance  would  be  taken  as  a 
minor,  that  being  a  question  for  the  jury/"  The  minor  may 
himself  testify  to  his  age,  this  being  one  of  those  instances 
where  hearsay  evidence  is  admissible,  and  he  may  testify  from 
information  he  has  received  from  his  parents  or  family  rela- 
tions or  from  the  entry  of  the  date  of  his  birth  in  the  family 
Bible  or  from  the  ngcord  of  his  baptism/^  His  age  may 
be  showTi  at  any  designated  date  prior  to  the  date  of  sale/^ 
Efforts  on  the  part  of  the  accused  to  conceal  the  sale  or  forg- 
ing the  parent's  permit  may  be  shown.'^  The  defendant  may, 
where  a  sale  made  in  good  faith  is  a  defense,  show  that  the 
purchaser  was  unknown  to  him,  or  that  he  looked  like  an 
adult  or  that  he  represented  himself  to  be  of  age,  or  of  all 
these  together,  to  show  he  had  reason  to  believe  that  he  was 
an  adult  and  that  it  would  not  be  a  violation  of  law  to  sell  him 
intoxicating  liquor.'*  If  the  minor  is  a  witness  for  the  State, 
the  accused  may  ask  him  on  cross-examination  if  he  had  not 
voted  at  the  last  or  any  other  election.''  But  if  the  accused 
testify  in  his  defense,  he  may  not  be  asked  if  he  had  any  in- 
tention in  making  the  sale  to  violate  the  law.'*  The  accused 
cannot  show  that  the  general  reputation  was  that  the  minor 
was  an  adult,"  but  he  may  show  that  the  minor  circulated 

70  Randall  v.  State  (Tex.  Cr.  495;  19  N.  E.  451;  Behler  v.  State, 
Hep.),  22  S.  W.  411;  Walker  v.  112  Ind.  140;  13  N.  E.  272;  Far- 
State,  25  Tex.  App.  448;  8  S.  W.  bach  v.  State,  24  Ind.  77;  Rineman 
644.  But  he  may  give  his  opinion  v.  State,  24  Ind.  80;  Swigart  v. 
as  to  his  age.  Commonwealth  v.  State,  99  Ind.  Ill;  Hunter  v.  State 
O'Brien,  134  Mass.  198;  Garner  101  Ind.  241;  Mulread  v.  State, 
V.  State,  28  Tex.  App.  561;  13  107  Ind.  62;  7  N.  E.  884;  Faulks 
S.  W.  1004.  V.  People,  39  Mich.  ,200;   33  Am. 


"  Edgar  v.  State,  37  Ark.  219 
Pounders  v.  State,  37  Ark.  399 
Capron  v.  State,  11  Ind.  App.  95 


Rep.  374;  People  v.  Welch,  71 
Mich.  548;  39  N.  W.  747;  1  L.  R. 
A.   385;    Jones  v.    State,   32   Tex. 


38  N.  E.  491.  Cr.  App.  110;  22  S.  W.  149;  Sears 

72  Ehlert,  v.  State,  93  Ind.  76.  v.      State,      35      Tex.      Cr.      Rep. 

73  Sears   v.    State,    35   Tex.    Cr.  442;  34  S.  W.  124. 

Rep.  442;   34  S.  W.   124.  75  Brown  v.  State,  24  Ind.   113. 

74  State  V.   Kalb,    14  Ind.   403;  78  Ross  v.   State,   116  Ind.  495; 
Schurzer  v.  State  (Tex.  Cr.  App.),  19  N.  E.  451. 

25  S.  W.  23;  Thomasson  v.  State,  77  Peterson    v.     State,    83    Md. 

15   Ind.   449;    Goetz  v.   State,   41  194;   34  Atl.  884. 
Ind.  162;  Ross  v.  State,  116  Ind. 
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the  report  that  he  was  of  age,  where  it  is  necessary  to  prove 
he  sold  liquor  to  the  minor  knowing  him  to  be  such,  in  order  to 
show  the  defendant's  knowledge  of  the  minor's  age  J'  '  The 
proof  that  the  sale  was  made  by  the  accused's  ag,ent,  in  the 
regular  course  of  business,  is  sufficient  to  convict  the  ac- 
cused ;  bjit  he  may  show  that  the  sale  was  made  in  direct  vio- 
lation of  his  orders,  and  the  burden  is  on  him  to  do  that  if  he 
desires  to  avail  himself  of  it  as  a  defense. '^^  It  may  be  shown 
that  the  minor  had  been  in  the  saloon  before,  to  the  knowl- 
edge of  the  accused,  where  the  proof  shows  a  sale  by  his  agent, 
though  it  be  not  shown  that  any  sale  then  took  place,*"  It 
may  not  be  shown  that  the  sale,  though  made  to  a  minor,  was 
in  fact  to  his  parent.*^  The  accused  may  not  show  he  was 
accustomed  to  inquire  the  age  of  persons  who  desired  to 
purchase  liquors,  when  they  appeared  to  be  minors.'^  Another 
minor  who  was  present  when  the  sale  was  made  may  not  testify 
that  the  accused  refused  at  the  time  of  the  sale  to  sell  to  him.  It 
is  not  admissible  to  show  that  the  accused  sold  to  the  pur- 
chaser in  a  good-faith  belief  he  was  of  full  age.*^  Nor  eaii  the 
accused  put  in  his  reputation  as  a  law-abiding  man,**  because 
the  commission  of  such  a  crime  does  not  involve  acts  of  moral 
turpitude.**  The  defendant  cannot  show  that  the  minor  had 
been  given  his  freedom  by  his  parents.*"    If  a  statute  provides 

78  Preasler  v.  State,  13  Tex.  App.  si  Commonwealtlj  v.  Gould,   158 
95;  Harkey  v.  State,  89  Ga.  478;       Mass.  499;   33  N.  B.  650. 

15    S.    E.    552;    Carvile    v.    State  82  Randall    v.    State     (Tex.    Cr. 

(Tex.  Cr.  App.),  72  S.  W.  376.  App.),  22  S.  W.  411. 

79  State    V.    McCance,    110    Mo.  ss  Cross   v.    State,    4g    Tex.    Cr. 
398;     19    S.    W.    648,    overruling  App.  437;  94  S.  W.  1015. 

State  V.  McGinnis,   38   Mo.   App.  s*  Chung  Sing  v.  United  States, 

15  ;•  Commonwealth     v.     Stevens,  36  Pac.  205. 

155  Mass.  291;  29  N.  E.  508.  But  ss  Commonwealth  v.  Nagle,  157 
it  is  error  to  rule  that  a  sale  by  a  Mass.  554;  32  N.  E.  861. 
servant  in  his  master's  shop  is  It  is  error  to  permit  the  mi- 
prima  facie  a  sale  by  the  master.  nor's  father  to  testify  he  told  de- 
Commonwealth  V.  Briant,  142  fendant's  father  that  the  accused 
Mass.  463;'  8  N.  E.  338;  56  Am.  was  selling  whisky  to  his  son. 
Eep.  707;  Commonwealth  v.  Ste-  Dick  v.  People,  47  111.  App.  223. 
venson,  142  Mass.  466;  8  N.  E.  se  Slaughter  v.  State  (Tex.  Cr. 
341.  App.),  21  S.  W.  247. 

80  Commonwealth  v.  Books,  150  The  accused  cannot  be  asked,  on 
Mass.  59;  22  N.  E.  436.  cross-examination,     if     complaint 
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that  a  sale  cannot  be  made  to  a  minor  except  upon  the  writ- 
ten consent  of  his  parent,  the  production  of  such  written  con- 
sent is  a  complete  bar  to  the  prosecution.*'  Other  States  occa- 
sionally permit  sales  to  a  minor  with  the  consent  of  the  parent, 
but  mere  proof  that  the  parent  consented  that  his  son  might 
drink  a  particular  liquor,  generally  is  no  defense.**  The  rule 
is  that  the  parent  must  be,  present  and  consenting  at  the  time 
the  sale  is  made.*" 


Sec.  940.    Sale  to  intoxicated  person. 

Where  the  charge  is  that  the  defendant  sold  liquor  to 
a  person  in  a  state  of  intoxication,  evidence  of  a  sale  to  a 
person  in  such  a  state  makes  out  a  prima  facie  case,  and  it  is 
not  necessary  to  show  that  the  accused  knew  the  purchaser 
was  intoxicated,  or  that  he  purchased  liquor  as  a  beverage."" 
If  he  purchased  it  for  medicinal  or  mechanical  purposes, 
that  is  a  matter  of  defense."^  Any  person  who  is  competent 
to  judge  and  who  saw  the  alleged  drunken  person  may  testify 


had  not  been  made  to  him  concern- 
ing his  selling  to  minors,  and  if 
he  did  not  say  he  intended  to  keep 
on  selling  to  them.  People  v. 
Werner,  174  N.  Y.  132;  66  N.  E. 
667,  reversing  (N.  Y.  App.  Uiv.) 
66  N.  Y.  Supp..  1139. 

87  Payne  v.  State  (Tex.  Cr. 
App.),  19  S.  W.  677;  Slaughter 
V.  State  (Tex.  Cr.  App.),  21  S.  W. 
247.  Tha  burden  is  on  the  ac- 
cused to  show  it.  State  v.  Gary, 
124  Mo.  App.  175;  101  S.  W.  614. 

88  Adler  v.  State,  55  Ala.  16. 

89  Eidling  v.  State,  56  Ga.  601. 
In  Missouri,  upon  a  trial  of  a 

sale  of  wine  to  a  minor  under  a 
statute  forbidding  wine  growers  to 
sell  to  them  wine  without  the  pa- 
rent's consent,  the  State  must 
prove  that  the  accused  was  a  wine 
grower.  State  v.  Gary,  124  Mo. 
App.  175;   101  S.  W.  614. 

Proof  of  a   sale   to  one  minor 


sustains  a  charge  of  a  sale  to 
three.  Southern  Express  Ck).  v. 
State,  1  Ga.  App.  700;  58  S.  E. 
67. 

On  the  question  of  the  reason- 
ableness of  the  accused's  precau- 
tions to  prevent  sales  to  minors, 
the  number  of  sales  charged  on  the 
accused's  books,  who  was  a  drug- 
gist, near  the  time  of  the  alleged 
sale,  it  was  held  could  be  shown. 
Commonwealth  v.  Stevens,  153 
Mass.  421;  26  N.  E.  992;  11  L. 
R.  A.  357 ;  25  Am.  St.  647. 

00  Brow  V.  State,  103  Ind.  133; 
2  N.  E.  296.  Other  sales  to  drunk- 
ards on  same  day  not  admissible. 
Campbell  v.  State.  55  Tex.  Cr. 
App.  277;  116  S.  W.  581.  See 
State  V.  Pritchard,  16  S.  D.  166; 
91  N.  W.  583. 

91  Brow  V.  State,  103  Ind.  133 ; 
2  N.  E.  296;  Payne  v.  State,  74 
Ind.  203. 
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that  he  was  drunk.°=  Where  the  purchaser  had  been  seen  on 
the  street  drunk  the  evening  on  which  he  purchased  and  drank 
the  liquor  alleged  in  the  indictment  to  have  been  sold  him  by 
the  defendant,  it  was  held  that  the  evidence  of  a  sale  to  an 
intoxicated  person  was  sufBcient."^  Of  course,  in  such  a  case 
the  jury  must  consider  whether  he  had  not  become  sober  when 
he  made  the  purchase."*  The  purchaser  is  a  competent  wit- 
ness to  testify  to  the  purchase  and  the  condition  he  was  in 
when  he  made  it ;  but  his  testimony  on  the  latter  point  that  he 
was  sober  has  little  weight,  because  of  the  known  fact  that 
drunken  men  are  prone  to  claim  they  are  sober.  Thus  it  was 
said  by  a  judge  in  New  Zealand:  "I  do  not  think  I  can 
accept  his  testimony  as  to  the  state  of  another  person,  whilst  on 
his  own  admission  he  was  overindulging  in  intoxicating 
liquors.  It  is  well  Imown  that  drunken  men  and  half -drunken 
men  will  insist  that  they  are  sober,  and  that  their  companions 
are  drunk  when  the  positions  are  the  opposite. ' '  "^  Where  the 
offense  can  only  be  committed  by  a  licensed  person,  then  the 
State  must  prove  that  the  defendant  held  a  license.^" 

Sec.  941.    Sale  to  habitual  drunkard. 

Upon  a  charge  of  a  sale  or  gift  to  an  intemperate  person  or 
habitual  drunkard,  the  prosecution  must  prove  the  sale  or  gift 
to  the  person  named  in  the  indictment  as  the  purchaser  or 
donee,"^  but  it  need  not  prove  the  defendant  knew  of  the  habits 
of  the  purchaser  or  donee,  that  being  a  matter  of  defense,"* 

92  state  V.  Pike,  49  N.  H.  399 ;  s>3  State  v.  Nethken,  60  W.  Va. 

People  V.  Eastwood,  14  N.  Y.  562 ;  673 ;  55  S.  E.  742. 

Piers  V.  State,  53  Ga.  365;   Stan-  97  Wickwire   v.   State,   19   Conn, 

ley  V.   State,  26  Ala.  26;   Palmer  477;  Brow  v.  State,  103  Ind.  133; 

V.  Schurz  (S.  D.),  117  N.  W.  150.  2  N.  E.  296;   Zeiger  v.  State,  47 

Such  testimony  is  not  an  opinion,  Ind.  129;  Miller  v.  State,  107  Ind. 

but  a,  statement  of  a  fact.     Kuhl-  152;  7  N.  E.  898;  State  v.  Smith, 

man   v.   Weiben,    129    Iowa,    188;  122  Ind.  178;  23  N.  E.  714;  Wil- 

105  N.  W.  445.     See  §  972(7..  son  v.  State,  19  Ind.  App.  389;  46 

93Kammann  v.  People,   124  111.  N.  E.  1050. 

481;  16  N.  E.  661.  98  Allison  v.  State,  47  Ind.  140; 

94Kammann   v.   People,   20    111.  State  v.  Ward,  75  Iowa,  637;   36 

App.  48.  ><".    W.    765;    State    v.    Skillieorn, 

95  Brown  v.  Bowden,  19  N.  Z.  98.  104  Iowa,  97 ;  73  N.  W.  503. 
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unless  tlie  offense  consists  of  a  sale  to  a  known  person  of 
intemperate  habits,  or  to  a  person  known  by  the  accused 
to  be  a  person  of  such  habits.  In  the  latter  instance  the  pros- 
ecution must  prove  that  the  accused  knew  the  purchaser  was 
a  person  with  such  habits ;  "^  but  in  order  to  do  this  it  may- 
show  his  general  reputation  in  the  accused's  neighborhood  for 
drunkenness,  in  order*to  show  that  the  accused  knew  he  was 
such  a  person.^  The  prosecution  may  show  he  was  accustomed 
to  drink  daily,  openly  and  frequently  to  a  state  of  intoxication 
in  the  community  where  the  accused  lived.-  It  may  be  shown 
that  the  accused  had  been  in  the  habit  of  selling  liquor,  to 
be  drunk  by  him  to  excess.''  It  is  not  error  to  permit  a  M'it- 
ness  to  say  the  purchaser  was  a  person  "of  known  intemper- 
ate habits,"*  but  the  purchaser  when  called  as  a  witness,  is 
not  bound  to  say  he  is  a  common  drunkard.'*  Evidence  that 
the  accused  purchased  liquors  at  other  places  and  became 
repeatedly  drunk  therein,  is  admissible,  even  though  no  evi- 
dence be  put  in  to  connect  the  accused  with  such  sales."  It 
may  be  shown  that  he  continued  to  drink,  after  the  sale  proven, 
for  several  weeks.''  It  may  be  shown  that  the  intoxicated  per- 
son had  been  seen  coming  from  the  accused's  saloon.^  What 
is  sufficient  proof  to  show  the  purchaser  or  donee  was  a  per- 
son in  the  habit  of  becoming  intoxicated  or  an  habitual  drunk- 
ard, is  a  question  for  the  .jury.  Thus  evidence  that  from  three 
to  $ve  times  in  two  years  the  purchaser  had  been  drunk  was 
held  sufficient  to  justify  the  jury  in  finding  that  he  was  such 
a  person."  A  constant  intoxication  need  not  be  shown,  though 
it  must  be  shown  that  the  purchaser  had  acquired  an  involun- 

89  State    V.    Fleming,    86    Iowa,  s  Wickwire   v.    State,    19    Conn. 

294;  53  N.  W.  234;  Smith  v.  State,  477;  State  v.  McConnell,  90  Iowa, 

55  Ala.  1.  197;  57  N.  W.  707. 

1  Tatum  V.  State,  63  Ala.   147 ;  *  Stanley  v.  State,  26  Ala.  26. 

Stallings   v.   State,   33   Ala.   425;  o  Barnes  v.  State,  19  Conn.  398. 

Adams  v.  State,  25  Ohio  St.  584.  «  Smith  v.  State,  19  Conn.  493 ; 

But  see  Smith  .v.  State,  65  Ala.  1.  MoCormack  v.  State,  133  Ala.  202; 

Contra,  Stanley  v.  State,  26  Ala.  32  So.  268. 

26.  '  Barnes  v.  State,  20  Conn.  232. 

"  Atkins   V.    State,   60   Ala.  45 ;  ^  Commonwealth  v.  Meaney,  151 

Mapea  v.  State,  69  111.  523.  Mass.  55;  23  N.  E.  730. 

9  Murphy  v.  People,  90  111.  59. 
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tary  tendency  to  become  drunk."  No  rule  can  be  laid  down 
on  this  question,  for  what  will  make  one  person  an  habitual 
drunkard  will  not  another.  No  particular  number  of  instances 
can  be  taken  to  show  the  acquisition  of  the  habit."  The  pur- 
chaser himself  is  a  competent  witness.'^  Where  a  written  no- 
tice forbidding  sales  to  the  purchaser  is  relied  upon,  it  must 
be  shown  that  the  accused  received  a  proper  notice."  The 
accused  may  show  that  he  made  inquiries  of  persons,  even 
giving  their  names,  as  to  whether  the  purchaser  was  an  habi- 
tual drunkard,  and  also  put  in  evidence  their  answers.^* 
Whether  or-  not  the  defendant  had  knowledge  of  the  intem- 
perate habits  of  the  accused  is  a  question  for  the  jury.^'^ 


Sec.  942.    Sunday  sales. 

In  the  instance  of  a  sale  on  a  Sunday,  the  sale  may  be  shown 
on  any  Sunday  within  the  statute  of  limitations.^"     The  pre- 


10  Murphy  v.  People,  90  111.  59 ; 
Mapes  V.  People,  69  111.  523 ;  State 
T.  Pratt,  34  Vt.  323;  Insurance 
Co.  V.  Foley,  105  U.  S.  350. 

"Gallagher  v.  People,  120  111. 
179;   11  N.  E.  335. 

i2Tatum  V.  State,  63  Ala.   147. 

"I  do  not  think  I  can  accept  his 
testimony  as  to  the  state  of  an- 
other person,  wliilst  on  his  own 
admission  he  was  overindulging  in 
intoxicating  liquors.  Jt  is  well 
known  that  drunken  men  and  half 
drunken  men  will  contend  that 
they  are  sober,  and  that  their 
companions  are  di'unk  when  the 
positions  are  the  opposite."  Brown 
v.  Bowden,  19  N.  Z.  98. 

"State  T.  Smith,  122  Ind.  178; 
23  K.  E.  714;  O'Leary  v.  State, 
44  Ind.  91 ;  Lathrope  v.  State,  51 
Ind.  192;  Miller  v.  State,  107  Ind. 
152;  7  N.  E.  898;  VS^ilson  v.  State, 
19  Ind.  App.  389;  46  N.  E.  1050; 
Harvey  v.  State,  80  Ind.  142;  Do- 
lan  v.  State,  122  Ind.  141;  23  N. 
F.  7fil. 


"  Crabtree  v.  State,  30  Ohio  St. 
382. 

15  Elam  V.  State,  25  Ala.  53. 

The  purchaser  may  be  asked  if 
he  had  not  been  arrested  for 
drunkenness,  it  not  being  necessary 
to  produce  a  warrant  showing  his 
arrest.  Jones  v.  State,  100  Ala. 
88;   14  So.  772. 

On  a  charge  of  a  sale  to  an 
habitual  drunkard,  an  instruction 
to  the  jury  as  to  the  liability  of 
the  accused  if  he  sold  liquor  to 
minora  is  harmless,  where  it  is 
subsequently  stated  that  the  ques- 
tion for  their  consideration  is 
whether  the  purchaser  was  an 
habitual  drunkard  when  he  bought 
the  liquor.  State  v.  Skillicorn, 
104  Iowa,  97;  73  K  W.  503. 

loMarre  v.  State,  36  Ark.  222; 
Megowan  v.  Commonwealth,  2  Met. 
(Ky.),  3;  People  v.  Ball,  42  Barb. 
324;  State  v.  Bryson,  90  N.  C. 
747;  .Territory  v.  Wong  Feart,  17 
Hawaii,  353;  Webb  City  v.  Par-  . 
ker,  103  Mo.  App.  295;   77  8.  W. 
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cise  Sunday  need  not  be  proven;  it  is  sufficient  if  the  sale  be 
proven  to  have  been  made  within  the  statute ; "  yet  the  year 
must  be  shown."  Where  the  prosecution  was  for  keeping 
liquors  for  sale  on  Sunday,  the  witnesses  testified  that  there 
were  four  pails  of  freshly  drawn  beer  in  the  saloon,  a  bottle 
of  whisky  and  glasses  on  the  counter,  a  number  of  persons 
and  two  barkeepersi  in  their  shirt  sleeves.  This  was  held  to 
sustain  the  prosecution,  although  the  accused  testified  he  had 
instructed  his  barkeepers  not  to  sell  on  Sunday.^"  But  proof 
that  on  Sunday  accused  stood  behind  the  bar  with  his 
sleeves  rolled  up  and  apron  on ;  that  back  of  the'  bar  were  all 
the  paraphernalia  of  a  saloon,  and  on  the  bar  stood  two  glasses 
containing  liquor  of  some  kind  which  were  removed  before 
the  witness  could  reach  them;  that  there  were  persons  in  the 
saloon,  but  the  doors  were  locked,  was  held  not  to  show  that 
accused  made  a  sale  or  exposed  liquors  on  that  day.^" 

Sec.  943.    Sale  of  liquor  to  be  drunk  on  premises. 

Where  the  statute  makes  it  an  offense  to  sell  intoxicating 
liquors  to  be  drunk  upon  the  premises,  or  with  the  intent  that 
they  shall  be  there  drunk,  then  it  is  necessary  to  show  that 
they  were  sold  for  that  purpose  or  with  the  intent  that  they 
should  be  there  drunk.  Sometimes  the  statute  makes  it  an 
offense  to  suffer  them  to  be  drunk  upon  the  premises,  and  that 
fact  must  likewise  be  proven.^^  Where  the  charge  is  a  sale  of 
liquor  to  be  drunk  upon  the  premises,  the  offense  is  a  sale  for 
that  purpose,  but  in  the  commission  of  the  offense  it  is  not 

119;   Breeland  v.  State   (Tex.  Cr.  20 People   v.   Owens,    148  N.   Y. 

App.),    50    S.   W.    722;    Koop    v.  648;    43    N.    E.   71;    affirming   91 

People,    47    111.    327;    Frasier    v.  Hun,  344;  36  N.  Y.  Supp.  755. 

State,  5  Mo.  536.     Contra,  People  A  sale  of  liquor  on  Sunday  by  a 

V.  Lavin,  4  N.  Y.  Cr.  Rep.  547.  person  not  licensed  lays  him  liable 

17  Pancake  v.  State,  81  Ind.  93.  to  a  sale  without  a  license.     Mo- 
isLehritter    v.    State,    42    Ind.  ran  v.  Atlanta  (Ga.),  30  S.  E.  298. 

383.  A  sale  to  a  minor  cannot  be  con- 

18  Commonwealth     v.     McNeese,  verted    into    a    sale    on    Sunday. 
156   Mass.   231;    30   N.   E.    1021;  Queen  v.  Hawkins,  7  Juta,  69. 
State  V.  Meagher,  49  Mo.  App.  571.  21  state  v.  Chipp,  121  Mo.  App. 

556;  97S.  W.  236. 
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necessary  that  the  liquor  be  actually  drunk  on  the  premises, 
that  act  not  necessarily  being  a  part  of  the  offense.^^  "Where 
the  evidence  showed  that  the  accused  sold  the  liquor  over  his 
bar,  but  told  the  purchaser  he  must  not  there  drink  it,  and 
the  purchaser  then  went  into  a  rear  room,  used  as  a  bowling 
alley,  and  there  drank  the  liquor,  where  other  purchasers  had 
been  in  the  habit  of  drinking  liquors  they  had  purchased  of 
the  accused,  not  over  twenty  feet  from  the  rear  door  of  the 
saloon,  it  was  held  that  this  showed  the  liquor  had  been 
sold  to  be  drunk  upon  the  premises.-^  The  same  result  was 
reached  where  the  liquor  was  drunk  in  the  back  yard.^*  Words 
of  request  not  to  drink  the  liquor  on  the  premises  will  not 
always  enable  the  accused  to  escape,  especially  if  it  is  evident 
there  was  a  mere  play  upon  words.^°  But  where  the  sale 
was  not  made  at  or  near  the  accused's  house,  but  from  his 
wagon  standing  in  the  highway  just  out  of  the  beaten  track 
it  was  held  there  could  be  no  conviction.^"  Where  a  statute 
forbade  a  sale  of  liquor  "  at  a  place  of  public  resort, ' '  a  wit- 
ness was  permitted  to  say  he  went  to  the  accused's  house  to 
get  liquor,  because  he  thought  he  could  there  get  it  from 
what  he  had  heard  about  the  place."  Usually  the  circum- 
stances under  which  a  sale  was  made  show  whether  or  not  the 
sale  was  of  liquor  to  be  drunli  upon  the  premises.  Thus  a  sale 
of  beer  in  an  ordinary  beer  glass  or  of  whisky  in  an  ordinary 
whiskj'  glass  fully  warrants  the  conclusion  that  the  beer  or 
whisky  was  to  be  drunk  upon  the  premises;  while  a  sale  of 
beer  in  can  of  the  size  of  a  gallon  or  half-gallon,  or  of  whisky 
in  a  flask  would  not  necessarily  raise  such  a  presumption.  The 
common  practice  in  matters  of  this  kind  may  always  be  eon- 

22  Commonwealth  v.  Luddy,  143  se  Schilling  v.  State,  116  Ind. 
Mass.  563;  10  N.  E.  448.  See  Gu-  200;  18  N.  E.  682.  See  Compler 
liek  V.  State,  50  N.  J.  L.  468;  14  v.  State,  18  Ind.  447,  and  Powell 
Atl.  751.  V.  State,  63  Ala.  177;  Howard  v. 

23  Stout  V.  State,  93  Ind.  150.  State,  5  Ind.  516. 

2*  Eisenman   v.    State,    49    Ind.  27  State    v.    Spaulding,    61    Vt. 

511.  505;  17  Atl.  844. 

25  Wood  V.  State,  9  Ind.  App. 
42;  36  N.  E.  158. 
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sidered  in  determining  the  intent  of  the  seller  in  making  the 
sale.^* 

Sec.  944.    Club  sales. 

Statutes  are  in  force  in  many  States  for  the  purpose  of 
preventing  a  social  club  from  being  converted  into  the  main- 
tenance of  a  place  ^r  the  sale  of  liquors,  or  from  being  used 
covertly  to  cover  up  what  otherwise  would  be  illegal  sales  or 
an  evasion  of  the  licensing  or  prohibitory  statutes.  In  order 
to  show  that  the  object  of  a  social  club  has  been  prostituted  to 
a  scheme  to  evade  the  liquor  laws  and  cover  up  illegal  sales, 
it  is  permissible  to  show  that  between  given  dates  large 
quantities  of  liquors  were  received  at  the  club  house  or 
were  shipped  to  it.^"  And  upon  a  charge  of  keeping  a 
place  for  the  sale  of  liquors,  it  is  no  defense  that  the 
place  was  also  kept  for  club  purposes.'"  Books  and  papers 
used  by  the  accused  in  the  conducting  of  the  club's  business 
may  be  used  against  the  accused,'^  for  it  is  no  defense  for 
him  that  he  was  working  for  the  club,  if  its  business  be  ille- 
gal.'^ The  method  in  which  the  club  conducts  its  business, 
its  organization,  how  it  selects  its  members — whether  it  in  fact 
has  any  method,  as  merely  buying  tickets  which  the  alleged 
steward  of  the  club  accepted  for  liquors — and  that  the  lit- 
erary or  other  like  features  are  in  fact  mere  shams  may  be 
shown."'  Where  a  statute  provided  that  "any  member  of  a 
club  shall  be  taken  corfclusively  to  be  the  person  who  keeps 
such  liquors  for  sale,"  proof  of  consumption  of  liquors  on  the 
premises  occupied  by  a  club  by  any  of  its  members,  was  held 
conclusively  to  constitute  a  sale.'* 

28  When  the  State  elected  to  rely  si  Commonwealth      v.       Jacobs, 

upon  a  sale. made  "after  C  II  had  supra. 

come  into  defendant's  place  of  busi-  32  McLemore  v.  State  (Tex.  Cr. 
ness,"  this  did  not  require  it  to  App.),  110  S.  W.  900. 
prove  the  sale  relied  upon  was  33  Commonwealth  v.  Ryan,  152 
made  in  the  "defendant's  place  of  Ma^s.  283 ;  25  N.  E.  465 ;  Common- 
business."  State  V.  Mitchell,  i  wealth  v.  Jacobs,  152  Mass.  276; 
Kan.  App.  743;   46  Pac.  541.  25  N.  E.  463. 

20  Arnold  v.  State,   38   Tex.  Cr.  34  King   v.    Lightburne,    4    Can. 

Eep.  1 ;  40  S.  W.  734.  Cr.  Cas.  358. 

30  Commonwealtli  v.  Jacobs,  15?  What  is  and  what  is  not  a  sale 

Mass.  276 ;  25  K.  E.  463.  on  a  written  order  given  in  a  club 
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Sec.  945.    Quantity  of  liquor  sold. 

Where  sales  without  a  license,  to  be  illegal,  must  be  of  a  cer- 
tain specified  quantity,  the  indictment  must  aver,  as  we  have 
seen,  that  the  quantity  sold  was  such  a  quantity  as  required  a 
license,  and  of  course  that  allegation  must  be  proven.^'*  Proof 
of  a  sale  of  a  "drink"  oJ  liquor  is  sufficient  to  show  that  it 
was  less  than  a  quart.^*  So  proof  that  the  purchaser  ordered 
a  glass  of  beer  for  himself — ^less  than  a  quart  in  amount — 
and  several  glasses,  at  the  same  time — amounting  in  the  aggre- 
gate to  more  than  a  quart — for  his  friends  whom  he  was  treat- 
ing, and  he  paid  for  them  in  a  lump  sum,  shows  a  sale  of  less 
than  a  quart.''^  And  where  the  offense  is  a  sale  of  less  than 
a  quart  it  is  not  necessary  that  any  witness  testify  to  the 
exact  amount  sold,  it  being  sufficient  if  the  evidence  shows  that 
the  amount  sold  was  less  than  a  quart. ^*  Of  course,  the  exact 
amount  charged  to  have  been  sold  need  not  be  proven,  it  being 
sufficient  to  prove  that  the  quantity  sold  was  such  as  the  stat- 
ute forbids.^"    Where  it  was  an  offense  to  sell  a  quart  or  more 

of  less  than  four  gallons.  State 
V.  Hale,  72  Mo.  App.  78.  So  proof 
of  a  "dram"  shows  a  sale  of  less 
than  a  quart.  Lacy  v.  State,  32 
Tex.  227.  Usually  the  question  of 
the  amount  sold  is  one  for  the 
jury.  State  v.  Turner,  125  Mo. 
App.  21;   102  S.  W.  599. 

37  Weireter  v.  State,  69  Ind. 
269;  Klein  v.  State,  76  Ind.  333. 
But  a  sale  of  three  pint  bottles  to 
one  person  at  one  time  and  car- 
ried away  at  one  time  is  a  sale  of 
more  than  a  quart.  Olmstead  v. 
State,  90  Ala.  634;  8  So.  668., 

ssKeiser  v.  State,  84  Ind.  229; 
State  V.  Paddock,  24  Vt.  312. 

30  Commonwealth  v.  Buck,  12 
Met.  524;  State  v.  Connell,  38  N. 
H.  81 ;  Commonwealth  v.  Dillane, 
11  Gray,  67;  State  v.  Cooper,  16 
ilo.  551;  State  v.  Moore,  14  X.  H. 
451;  State  v.  Andrews,  28  Mo.  17. 


room,  and  what  is  and  what  is  not 
secondarj'  evidence  of  a  sale  or 
loan.  Wilson  v.  State  (Tex.  Cr. 
App.),  Ill  S.  W.  1018. 

The  usual  club  room,  for  the  use 
of  its  members,  is  not  a  "public 
place"  within  the  meaning  of  a 
statute  forbidding  card  playing  in 
public  places.  Grant  v.  State,  33 
Tex.  Cr.  Rep.  527;  27  S.  W.  127. 
See  Winters  v.  State,  33  Tex.  Cr. 
Rep.  395;  26  S.  W.  839. 

35  State  V.  Brossius,  39  Mo.  534 ; 
Olmstead  v.  State,  90  Ala.  634;  8 
So.  668. 

36  Sappington  v.  Carter,  67  111. 
48i;.  Such  would  undoubtedly  be 
the  case  of  a  sale  of  whisky,  wine, 
brandy  or  gin.  Hamilton  v.  State, 
103  Ind.  96;  2  N.  E.  299;  53  Am. 
Rep.  491;  Dant  v.  State,  83  Ind. 
60;  State  v.  Blands,  101  Mo.  App. 
618;  74  S.  W.  3.  Proof  of  a  sale 
of  a  "bottle"  of  beer  shows  a  sale 
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at  one  time,  it  was  held  proper  to  instruct  the  jury  that  the 
State  need  not  show  the  quantity  sold  was  not  a  drop  less  than 
a  quart.*" 

Sec.  946.    Proof  of  license. 

The  best  evidence  of  the  proof  of  a  license  is  the  license 
itself.  Its  production  is  a  complete  bar  to  a  charge  of  a 
sale  without  a  license  during  the  time  it  is  in  force.  It  proves 
itself  on  production.  No  evidence  usually  need  be  given  to 
identify  it,  nor  to  show  that  all  the  preliminary  steps  had 
been  taken  which  authorized  its  issuance.  It  cannot  be  col- 
laterally attacked.*^  Of  course,  a  license  is  not  admissible 
upon  a  charge  of  a  sale  on  a  Sunday  or  at  prohibited  times, 
or  to  a  minor  or  intoxicated  person,  or  at  a  place  not  licensed, 
or  in  a  district  other  than  the  one  for  which  it  was  issued. 
Nor  is  a  license  to  sell  malt  liquors  admissible  in  evidence 
where  the  the  charge  is  a  sale  of  spirituous  or  alcoholic 
liquors.''-  ^And  upon  a  charge  of  being  a  common  seller  of 
liquors  during  a  certain  period  of  time,  part  of  which  time 
the  accused  held  a  license,  such  license  is  no  defense.**  A 
license  is  not  retroactive.  Therefore  it  cannot  be  put  in  as 
a  defense  on  a  charge  of  a  sale  made  before  it  was  issued.** 
To  show  the  interest  of  accused  in  a  shop  or  place  of  business, 

40  Scott  V.  state,  25  Tex.  Supp.  without  any  authority  to  issue  it. 

168.    This  was  a  sale  of  an  alleged  Mayson   v.   Atlanta,   77   Ga.   662; 

quart     contained     in     the     usual  State  v.  Shaw,  32  Me.  570;  State 

brandy  bottle.  As  is  well  known,  v.  Laborde,  119  La.  410;  44  So. 
the  usual  alleged  quart  Wine  bot-    ~  156;   State  v.  Roy,   119   La.  417; 

tie  does  not  hold  a  quart,  five  bot-  44  So.  159;  State  v.  Sherman  (ilo. 

ties    being    necessary    usually    to  App.),    119   S.   W.   479;    State   v. 

make  a  gallon.  Eepetto,  66  Mo.  App.  251. 

In  determining  the  amount  sold,  *2  Commonwealth    v.    Thayer,    8 

witnesses  may  testify  they  meas-  Met.   525;    HuflFstater  v.   StaU    5 

ured  the  liquor  in  officially  tested  Hun,  23;  Lucio  v.  State,  35  Tex. 

and    stamped    measures,    without  Cr.  Rep.  320;  33  S.  W.  358. 

testifying  they  were  correct.     Veo-  43  C)ommonwealth  v.  Putnam,   4 

pie  V.  Nylin,  236  111.  19;  P6  N   E.  Gray,  16. 

150;    affirming   139   111.  App.   500.  "United    States   v.    Angell,    11 

"State  V.   Evans,   83   Mo.   319.  Fed.  34. 
But  it  may  be  shown  it  was  issued 
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the  record  of  the  court  issuing  the  license  may  be  put  in  evi- 
dence.*' Where  a  license  issued  by  a  municipality  superseded 
a  license  issued  by  the  county  in  which  the  municipality  lay, 
it  was  held  that  the  accused,  on  a  charge  of  selling  without  a 
county  license,  had  the  right  to  show  the  incorporation 
of  the  municipality  within  which  the  sale  was  made,  and 
then  show  an  ordinance  authorizing  the  sale  and  his 
compliance  with  it.*"  But  where  a  license  was  no  protection 
to  one  making  a  sale  under  it  unless  the  State  tax  was  also 
paid,  it  was  held  that  it  could  not  be  put  in  evidence  with- 
out proof  of  payment  of  such  tax."  So  where  the  town  au- 
thorities could  only  issue  so  many  licenses  at  a  time,  and  their 
records  showed  that  the  limit  had  been  reached,  a  license 
issued  thereafter  was  held  inadmissible  in  evidence.**  So 
the  Government  may  prove,  to  overturn  a  license  put  in  evi- 
dence by  the  accused,  that  he  neither  paid  the  license  tax  nor 
filed  the  requisite  bond.*'  But  the  accused  cannot  put  in  evi- 
dence the  records  of  the  licensing  board  to  correct  a  misde- 
scription in  his  license,  when  the  license  is  absolutely  neces- 
sary for  his  protection,  because  until  the  license  is  actually 
issued  covering  the  place  of  the  sale  in  controversy  there  is 
no  license  in  existence.'*"  Nor  upon  a  charge  of  a  sale  to  an 
habitual  drunkard  can  the  accused  put  in  evidence  a  license 
showing  that  he  and  two  others  were  jointly  in  the  liquor  busi- 
ness at  the  place  the  sale  was  made,'^^    Nor  is  evidence  admis- 

45  Waller  v.  State,  34  Ark.  656.  30;  19  Atl.  86.    See  also  Common- 

But  see  State  v.  Barnett,  110  Mo.  wealth  v.  Putnam,  4  Gray,  16. 

App.  584;  85  S.  W.  613.  *«  State  v.  Shaw,  32'  Me.  570. 

*6  Prather  v.  People,  85  111.  36.  *9  Commonwealth  v.  Welch,  144 

«  Smith    V.    Commonwealth,    4  Mass.  356;   11  N.  E.  423. 

Ky.  L.  Eep.  261.  oo  Commonwealth  v.  Cauley,  150 

The    receipt    of    the    officer    to  Mass.   272;    22   N.   E.   909;    Com- 

whom  the  tax  is  payable   is  evi-  monwealth    v.    Keefe,    150    Mass. 

dence  of  the   payment.     Curry   v.  272;  22  N.  E.  910. 

State,  35  Tex.  364.    But  it  is  also  oi  Dahmer    v.    State,    56    Miss, 

held    that    the    issuance     of    the  787. 

license  is  prima  facie  evidence  that  An  accused  cannot  set  up  that 

the   license   fee   or   tax   had   been  he   is  not  in  fact  a  common  vic- 

paid.     State   v.   Gorham,    65   Me.  tualer  when  he  is  licensed  as  such. 

270;    State  v.   O'Connell,   82   Me.  Commonwealth     v.     Rourke,     141 

Mass.  321:  6  N.  E.  38.?. 
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sible  to  show  that  the  licensing  officers  told  the  accused  he 
could  run  a  saloon  without  any  license."^  Where  the  accused 
made  a  sale  as  a  servant  of  his  employer,  which  sale  his  em- 
ployer could  lawfully  have  made,  the  latter 's  license  is  available 
to  him  as  a  defense,  but  if  his  employer  could  not  have  made 
the  sale,  then  such  license  is  not  available  for  such  servant 
in  his  defense."'  But  if  his  employer  had  no  license,  then  such 
servant  may  be  convicted  upon  a  charge  that  he  made  the 
sale,  "not  having  then  and  there  a  license,  authority  or  ap- 
pointment to  make  such  sale."°*  Evidence  of  the  registra- 
tion of  a  practicing  physician  under  whose  prescription  the 
sale  was  made  is  admissible  in  Missouri  in  a  prosecution  of  a 
druggist  for  an  illegal  sale  of  liquor.®^  Where  it  is  necessary 
for  the  prosecution  to  prove  that  the  accused  had  no  license, 
the  dockets  and  minutes  of  the  court  or  tribunal  that  issue 
licenses  may  be  put  in  evidence  before  their  records  are  made 
up,  to  show  no  license  had  been  issued  to  the  defendant.^' 
It  is  not  necessary,  however,  to  resort  to  the  records  if  the  ac- 
cused has  admitted  that  he  has  no  license,  and  his  admis- 
sion is  proven. °'  So  the  officer  who  has  charge  of  the  records 
may  testify  that  he  has  examined  them  and  that  they  do  not 
show  a  license  has  been  issued  to  the  accused,  or  that  the  license 
that  had  been  issued  had  expired  (giving  the  date  of  issu- 
ance), and  this  he  may  do,  of  course,  as  to  records  trans- 
mitted to  him  by  his  predecessor.""     Of  course,   if  the  law 

s=  English  v.  State,  7  Tex.  App.  Montpelier  v.  MilZs,  171  Ind.  175; 

171;  Steinberger  v.  State,  35  Tex.  85  N.  E.  6. 
Rep.  492;  34  S.  W.  617.  sa  Commonwealth   v.  Kimball,  7 

53  Prove  V.  Shurtliff,  4  Utah,  15 ;  Met.  304;   Commonwealth  v.  Bol- 

8  Pac.  302.  kom,  3   Pick.   281;    State  v.   San- 

5-t  Commonwealth  v.  Hoyer,  125  nerud,   38   Minn.   229 ;    36   N.   W. 

Mass.  209.  497;    State  v.  Peterson,  38  Minn. 

S5  State  V.  Morgan,  96  Mo.  App.  146 ;  36  N.  W.  443 ;  State  v.  Bar- 

343;  70  S.  W.  267.     See  State  v.  nett,  110  Mo.  App.  584;   85  S.  W. 

Barnett,  110  Mo.  App.  584;  85  S.  613. 
W.   613.  57  Commonwealth     v.     Cameron, 

It  is  no  excuse  for  u  failure  to  141  Mass.  83;  63  X.  E.  547;  Pen- 
produce  a  license  that  the  lieens-  dergast  v.  Peru,  20  111.  51. 
ing    officers   refused    to    hear    the  58  State    v.    Schmidt,    34    Kan. 
accused's  application  for  a  license.  399;  8  Pac.  867;  State  v.  Schwei- 
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does  not  require  a  record  to  be  kept  of  the  issuance  of  a  license, 
the  licensing  officer  may  testify  that  none  was  issued,  that 
being  the  best  evidence  available."'"  And  if  no  license  can  be 
issued  until  the  fee  or  tax  for  it  has  been  paid,  then  the  offi- 
cer to  whom  the  fee  should  be  paid  may  testify  that  none 
had  been  paid,  his  testimony  being  the  best  evidence  obtain- 
able."" A  record  containing  a  list  of  licenses  issued  is  admis- 
sible to  show  that  accused's  is  not  in  the  list.°^  The  word  "re- 
voked," written  opposite  the  name  of  the  licensee-defendant 
on  the  record  shomng  the  issuance  of  licenses  is  not  sufficient 
to  show  his  license  had  been  revoked,  where  the  licensing 
board  had  the  power  to  revoke  it."-  But  if  a  full  record  of  the 
proceedings  revoking  a  license  be  entered,  such  entry  is  ad- 
missible to  show  its  revocation."^  In  order  to  prove  the  ac- 
cused held  a  license,  the  record  of  the  court  issuing  it  may  be 
put  in  evidence."''  A  clerical  error  in  the  name  of  the  accused 
will  not  render  the  record  inadmissible."^ 


ter,  27  Kan.  499.  The  testimony 
should  show  that  the  record  con- 
tains a  statement  of  all  licenses 
issued.  State  v.  Nye,  32  Kan. 
201,  204;   4  Pae.  134,   136. 

59Elkins  V.  State,  13  Ga.  435 
Mayson  v.  Atlanta,  77  Ga.  662 
Hornberger  v.  State,  47  Xeb.  40 
66  K.  W.  23. 

«» People  V.  Paquin,  74  llich. 
34;   41  N.  W.  852. 

61  Commonwealth  v.  Tuttle,  12 
Gush.  502 ;  Commonwealth  v.  Foss, 
14  Gray,  50;  Briggs  v.  Bafferty, 
14  Gray,  525;  Eeed  v.  Territory, 
1  Okla.  Cr.  App.  481 ;  98  Pac.  583. 

«2  Commonwealth  v.  Moylan,  119 
Mass.  109. 

63  Commonwealth  v.  Hamer,  128 
Mass.  76. 

64  Waller  v.  State,  38  Ark.  656. 
See  State  v.  Barnett,  110  Mo.  App. 
584;  85  Pac.  613. 

65  State  V.  Sannerud,  38  Minn. 
229;  36  N.  W.  447. 


In  ilissouri  proof  of  the  grant- 
ing of  a  license  is  conclusive  evi- 
dence that  the  license  was  granted, 
but  not  evidence  that  the  license 
was  delivered  to  licensee.  State 
V.  Madeira,  25  Mo.  App.  508;  102 
S.  W.  1046.  And  in  this  samo 
State  it  was  held,  where  it  was 
necessary  for  the  prosecution  to 
prove  accused  held  a  license,  that 
the  defendant  gave  a  merchant's 
license  bond  covering  the  period  of 
the  alleged  illegal  sale  was  sufll- 
cient  evidence  that  he  held  a  license 
at  that  time.  State  v.  Spencc,  S7 
Mo.  App.  577. 

Where  the  defendant  is  described 
as  "E.  M.  Bradford,"  a  license  is- 
sued to  "Boy  M.  Bradford"  is  ad- 
missible in  evidence,  and  prima 
facie  is  a  license  issued  to  the  ac- 
cused. State  v.  Bradford,  79  Mo, 
App,   346;    2   Mo,   App,    Rep.    425. 

A  licensed  druggist  has  the  bur- 
den   to    show    he    could    lavpfully 
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Sec.  947.    Sale  unauthorized — License. 

Where  the  offense  is  a  sale  without  a  license,  it  is  an  essen- 
tial averment  of  the  indictment  that  the  sale  was  made  with- 
out a  license,  and  if  it  is  not  so  averred  it  will  be  fatally  de- 
fective. But  the  fact  that  the  accused  had  no  license  need  not 
be  proven,  and  the  excuse  for  the  Government  not  proving 
that  fact  is  that  i*he  has  a  license  to  make  the  sale,  that 
is  a  fact  peculiarly  within  his  •  own  personal  knowl- 
edge, and  he  can  readily  produce  his  license  as  a  defense. 
"But  where  the  subject  matter  of  a  negative  averment,"  says 
Greenleaf j''^ ' ' lies  peculiarly  within  the  knowledge  of  the  other 
party,  the  averment  is  taken  as  true,  unless  disproved  by 
that  party.  Such  is  the  ease  in  civil  and  criminal  prosecutions 
for  a  penalty  for  doing  an  act  which  the  statutes  do  not  per- 
mit to  be  done  by  any  persons  except  those  who  are  duly 
licensed  therefor,  as  for  selling  liquors,  exercising  a  trade  or 
profession,  and  the  like.  Here  the  party,  if  licensed,  can 
immediately  show  it,  without  the  least  inconvenience,  whereas 
if  proof  of  the  negative  were  required,  the  inconvenience 
would  be  very  great.""  'In  all  eases,  therefore,  of  a  salej 
without  a  license,  the  prosecution  need  not  prove  it  was  made 
without  a  license,  but  the  burden  is  upon  the  defendant  to 
show  it  was  authorized  by  a  license  he  held  at  the  time  the  sale 

make  the  sale  charged.     State  v.  tents  of  a  license  he  had  seen  in  a 

Searcey,   111   Mo.   236;   20   S.  W.  saloon,    in   order    to    identify    its 

186.  proprietor.     People  v.  Bauman,  52 

If  an  accused  be  notified  to  pro-  Mich.  584;   18  N.  W.  369. 

duce  his  license,  and  refuse  to  do  ee  Greenleaf      Evidence       ( 13th 

so,  secondary  license  of  it  may  be  Ed.),  §  79. 

given,  and  that  will  be  sufficient.  67  Rex  v.  Turner,  5  M.  &  S.  506 ; 

State  V.  Walker   (Mo.),  119  S.  W.  Smith   v.    Jeffries,    9    Price,    257; 

1198,  affirming  129  Mo.  App.  371;  Sheldon   v.   Clark,    1   Johns.   513; 

108  S.  W.  615;  and  the  fact  that  United  States  v.  Hayward,  2  Gall. 

it  has  been  deposited  as  a  secur-  485;   Gen'ng  v.  State,   1   McCord, 

ity,  where  that  can  be  done,  is  no  573;  Commonwealth  v.  Kimball,  7 

excuse   for    its   non-production    so  Met.    304;     Haskell    v.    Common- 

as  to  exclude  secondary  evidence  of  wealth,  3  B.  Mon.  342 ;    State  v. 

its  contents.     Elliott  v.  Levy,   19  Morrison,  3  Dev.  299;   Shearer  v. 

W.  N.  (N.  S.  W.)  2.  3tat€,  7  Blackf.  99. 

A  witness  may  testify  to  the  con- 


1643 


EVIDENCE. 


§947 


was  made.^*  Oeeasionally  statutes  so  declare  the  rule  to  be, 
as  in  Massachusetts.""  If  the  accused  sold  as  the  agent  of  a 
licensed  dealer,  then  he  must  show  that  such  dealer  possessed 


68  United  States  v.  Devlin,  Fed. 
Cas.  No.  14955;  Tinker  v.  State, 
96  Ala.  115;  11  So.  383;  State  \. 
Cloughly,  73  Iowa,  626;  35  N.  W. 
652;  Williams  v.  State,  35  Ark. 
430;  Flower  v.  State,  35  Ark.  209; 
Taylor  v.  State,  49  Ind.  555 ;  Has- 
kill  V.  Commonwealth,  3  B.  Mon. 
342;  Lambie  v.  State,  151  Ala.  86; 
44  So.  51;  State  v.  Crowell,  25  Me. 
171;  State  v.  Woodward,  34  Me. 
293;  State  v.  Bach,  36  Minn.  234; 
30  X.  W.  464;  State  v.  Stephens, 
70  ilo.  App.  554 ;  State  v.  Ahern, 
54  Minn.  195;  55  X.  W.  959;  East- 
erling  v.  State,  35  Miss.  210;  State 
V.  Shelton,  16  Wash.  590;  48  Pac. 
258;  Thomas  v.  State,  37  Miss. 
353;  Pond  v.  State,  47  Miss.  39; 
Schmidt  v.  State,  14  Mo.  137; 
State  V.  Edwards,  60  Mo.  490; 
State  V.  Wilson,  39  Mo.  App.  114; 
State  V.  Geise,  39  Mo.  App.  189; 
Hornberger  v.  State,  47  Neb.  40; 
66  N.  W.  23;  State  v.  Foster,  3 
Fost.  (X.  H.)  348;  5  Am.  Dec. 
191;  Jackson  v.  Camden,  48  N.  J. 
L.  89;  2  Atl.  668;  Plainfield  v. 
Watson,  57  X.  J.  L.  525;  31  Atl. 
1040;  Smith  v.  Joyce,  12  Barb. 
21;  Jefferson  v.  People,  101  N.  Y. 
19;  3  N.  E.  797;. People  v.  Max- 
well, 83  Hun,  157;  31  N.  Y.  Supp. 
564;  State  v.  Morrison,  14  X.  C. 
299;  State  v.  Sorrell,  98  N.  C. 
738;  4  S.  E.  630;  State  v.  Hig- 
gins,  13  K.  I.  330 ;  State  v.  Gening, 
1  McCord  (S.  C),  573  Lucio  v. 
State,  35  Tex.  Cr.  Rep.  320;  33 
S.  W.  358;  State  v.  Nulty,  57  Vt. 
S43;    United  States  v.  Nelson,  29 


Fed.  202;  Sharp  v.  State,  17  Ga. 
290;  State  v.  Crow,  53  Kan.  662; 
37  Pac.  170;  State  v.  Brady,  41 
Conn.  588;  State  v.  McNeary,  14 
Mo.  App.  410;  Fredericks  v.  Pas- 
saic, 42  N.  J.  L.  87 ;  State  v.  Cut- 
ting, 3  Ore.  260;  State- v.  O'Con- 
nor, 65  Mo.  App.  324;  Common- 
wealth V.  Dilbo,  29  Leg.  Int.  150; 
State  V.  Ho.xsie,  15  E.  I.  1;  22 
Atl.  1059;  22  Am.  St.  838;  Josey 
V.  State  (Ark.),  114  S.  W.  210; 
State  V.  Lewis,  116  La.  762;  41 
So.  63;  Catheart  v.  Hardy,  2  M. 
&  S.  534;  Eegina  v.  Herrell,  12 
Manitoba,  198,  522;  Eegina  v, 
Young,  7  Ont.  88;  State  v.  Terry, 
73  N.  J.  554;  64  Atl.  113;  affirm- 
ing 72  N.  J.  L.'375;  61  Atl.  148; 
Commonwealth  v.  Wenzel,  24  Pa. 
Sup.  Rep.  467 ;  In  re  Barrett,  28  Up. 
Can.  559 ;  Eegina  v.  Flynn,  20  Ont. 
638;  Eex.  v.  Gillingham,  2  Hawaii, 
750;  Turner  v.  Johnson,  51  J.  P. 
22;  United  States  v.  X^eison,  29 
Fed.  202;  Pumphrey  v.  Anderson 
(Iowa),  119  N.  W.  528. 

69  Commonwealth  v.  Eyan,  9 
Gray,  137;  Commonwealth  v.  Cur- 
ran,  119  Mass.  206;  Commonwealth 
V.  Carpenter,  100  Mass.  204;  Com- 
monwealth i.  Belou,  115  Mass. 
139;  Commonwealth  v.  Dean,  110 
Mass.  357;  Commonwealth  v.  Leo, 
110  Mass.  414;  Commonwealth  v. 
Kelly,  10  Cush.  69;  Commonwealth 
V.  Tuttle,  12  Cush.  502;  Common- 
wealth V.  Shea,  115  Mass.  102; 
Commonwealth  v.  Lahy,  8  Gray, 
459 ;  State  v.  Storm,  74  Kan.  859 ; 
86  Pac.  145. 
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a  license  authorizing  the  sale.^"  And  he  who  justifies  under 
a  license  must  show  one  broad  enough  to  protect  himself  from 
the  charge  made  against  him."  And  the  fact  that  the  license 
is  a  matter  of  record  does  not  change  the  rule  of  burden.'^ 
Upon  a  charge  of  keeping  liquor  with  intent  to  illegally  sell 
it,  and  proof  of  a  sale  is  made,  then  the  accused  must  pro- 
duce a  license  autlwrizing  him  to  sell  liquor  in  the  manner 
and  form  he  did,  if  he  desires  to  escape  a  conviction.'^  So 
where  a  defendant  is  a  registered  druggist  the  burden  is  on 
him  to  show  that  fact.'*  Likewise  if  local  option  has  been 
adopted  forbidding  the  issuance  of  a  license,  upon  a  charge  of 
a  sale  without  a  license,  the  prosecution  is  not  bound  to  show 
that  no  license  could  have  been  granted,  even  though  by  the 
adoption  of  such  law  an  illegal  sale  would  have  to  be  prose- 
cuted under  it  and  not  under  the  general  license  law.'°  Upon 
a  prosecution  for  a  violation  of  a  city  ordinance  requiring  a 
license  to  sell  liquors,  a  county  license  for  the  same  place  can- 
not be  put  in  evidence."  But  where  the  charge  was  aiding 
and  abetting  another  to  make  an  unlawful  sale,  it  was  held 
that  the  burden  was  on  the  State  to  prove  that  the  person  so 
aided  did  not  have  a  license  to  sell."  So  in  Alabama,  on  a 
charge  of  having  illegally  issued  a  prescription  for  intoxicat- 
ing liquors  in  the  name  of  a  licensed  physician,  the  prosecu- 
tion has  the  burden  to  show  that  such  physician  was  licensed, 
if  it  be  averred  he  was  a  licensed  physician.''  And  where  an 
ordinance  provided  that  "no  person  shall  keep  open  any  sa- 

ToRana  v.  State,  51  Ark.  481;  ?*  Catheart  v.  Hardy,  2  M.  &  S. 

21  S.  W.  692;  State  v.  McNeary,  534;  Regina  v.  Herrell,  12  Mani- 
14  Mo.  App.  410;  State  v.  O'Con-  toba,  198,  522;  State  v.  Terry,  73 
nor,  65  Mo.  App.  324.  N.  J.  L.  554;  64  Atl.  113;  affirm- 

71  Commonwealth  v.  Raflferty,  ing  72  N.  J.  L.  375;  61  Atl.  148. 
133  Mass.  574;  State  v.  Lewis,  116  '5  Smith  v.  Adrain,  1  Mich.  496; 
La.  762;  41  So.  63;  Sliea  v.  Mun-  State  v.  GofT,  10  Kan.  ApJ).  286; 
cie,  148  Ind.  14;  46  N.  E.  138.  61  Pac.  683;  reversing  61  Pac.  680. 

72  State  V.  Morrison,  14  N.  C.  76  Shea  v.  Muncie,  148  Ind.  14 ; 
299;  State  V.  Emery,  98  N.  C.  688;  46  N.  E.   138. 

3  S.  E.  636.  77  Berning  v.  State,  51  Ark.  550; 

73  State  V.  Hoxsie,   15  R.  I.   1;        US.  W.  882. 

22  Atl.  1059;  2  Am.  St.  Rep.  838.  7S McAllister  v.  State  (Ala.),  47 

So.  161. 
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loon  or  place  licensed  under  this  ordinance  on  Sunday, ' '  it  was 
held  that  as  the  provisions  of  the  ordinance  applied  only  to 
licensed  places,  it  was  a  necessary  part  of  the  prosecution 
to  aver  and  show  that  the  accused  held  a  license  for  the  place 
at  the  time  he  kept  his  saloon  open.""  So  in  Massachusetts, 
where  by  statute  the  burden  is  cast  on  the  defendant  to  show 
he  lawfully  acted  under  a  license,  it  was  held  that  such  stat- 
ute had  no  application  to  a.  prosecution  for  a  nuisance  by 
keeping  a  building  used  for  unlawfully  keeping  and  selling 
liquors.*"  In  a  few  States,  however,  the  burden  of  proof  that 
the  sale  was  without  a  license  has  been  held  to  rest  upon  the 
prosecution.*'  And  upon  a  sale  to  a  slave  it  was  held  necessary 
for  the  State  to  prove  that  the  sale  was  without  a  license ;  *' 
and  where  it  was  only  an  offense  for  a  licensed  person  to 
sell  liquor  to  an  intoxicated  person,  it  was  held  necessary  to 
prove  that  the  accused  had  a  license.*'' 

Sec.  948.     Special  authority  to  make  the  sale. 

Where  the  vendor  must  have  a  special  authority  to  make 
the  particular  sale  before  he  can  do  so,  then  the  burden  is 
upon  him  to  show  such  an  authority.  Such  is  the  case  of  a 
sale  to  a  minor  where  the  accused  can  sell  to  him  only  upon 
the  written  permission  of  his  parent.  He  must  prove  such 
permission.**    And  where  the  parent  gave  only  a  verbal  order 

■">  Bloomington  v.  Strelil,  47  111.  83  State  v.  Nethken,  60  W.  Va. 

72.  See   State   v.  Whitten,   18  W.  673;  55  S.  E.  742! 

Va.  306.  Evidence    that    accused-  held    a 

80  Commonwealth  v.  Lahy,  8  license  pending  the  contest  over 
Gray,  459;  Commonwealth  v.  Leo,  the  constitutionality  of  a  prohibi- 
110  Mass.  414.  tory  law,  is  not  admissible  to  show 

81  State  V.  Evans,  5  Jones  L.  his  lack  of  an  intention  to  com- 
250;  State  v.  Kuhuke,  26  Kan.  mit  a  crime.  Collins  v.  State,  152 
405;    State  v.  Nye,   32  Kan.   201,  Ala.  90;  44  So.  571. 

204 ;    4   Pac.    134,    136 ;    Mehan    v.  84  State  v.  Cain,  9  W.  Va.  559 ; 

State,  7  Wis.  670 ;  Liggett  v.  Peo-  Farrell    v.    State,    32    Ala.    557 ; 

pie,   26   Colo.  364;    58  -Pac.    144;  Freiberg  v.  State,  94  Ala.  91;    10 

Hepler  v.   State,   58   Wis.   46;    16  So.  703;   Edgar  v.  State,  37  Ark. 

N.  W.  42.     See  Commonwealth  v.  219;    Pounders   v.   State,   37   Ark. 

Thurlow,  24  Pick.  374.  399;    Monroe   v.    People,    113    111! 

82  State  V.  Evans,  50  N.  C.  250.  670;    Jones  v.  State,  32  Tex.  Cr. 
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for  the  liquor  to  be  furnished  to  the  child  for  him,  the  parent, 
the  defendant  had  the  burden  to  show  that  the  child  actually 
delivered  the  liquor  to  the  parent.^'  And  if  a  sale  can  be 
made  to  a  person  of  known  habits  of  intoxication  only  upon 
a  physician 's  prescription,  then  the  burden  is  upon  the  vendor 
to  show  that  he  made  the  sale  upon  a  sufficient  prescription.'" 
So  where  the  sale  can  only  be  made  to  a  purchaser  who  certi- 
fies in  writing  the  use  for  which  the  liquor  is  wanted,  the  bur- 
den is  upon  the  vendor  to  show  he  had  such  a  certificate  at 
the  time  of  the  sale.*' 

Sec.  949.    Documentary  evidence. 

Where  the  evidence  of  a  fad.  is  embraced  in  some  docu- 
ment kept  by  law  or  in  the  course  of  business,  it  is  the  best 
evidence  of  such  fact  and  must  be  produced  or  its  absence 
properly  accounted  for.  Thus  if  the  prosecution  be  for  a  vio- 
lation of  the  local  option  law,  the  record  of  the  proceedings 
before  the  proper  tribunal  to  secure  the  holding  of  an  election, 
and  the  report  of  the  election  officers,  together  with  the  action 
of  the  tribunal  or  person  to  whom  they  made  their  return  is 
admissible  to  show  the  adoption  of  the  law.*'  So  where  the 
accused  is  required  to  make  a  report  of  his  sales,  the  original 
of  such  a  report  is  admissible,  and  his  signature  to  it  need  not 
be  proven,  when  it  is  shown  that  the  report  came  from  the 
legal  custodian  or  from  the  proper  officer,  or  is  properly  iden- 
tified.*" Suqh  a  report  does  not  compel  the  accused  to  testify 
against  himself.""    So  certificates  of  purchases  of  liquor  from 

Eep.  110;  22  S.  W.  149;  Reynolds  3   S.  E.  810;   Grouse  v.  State,  57 

V.  State,  32  Tex.  Cr.  Rep.  36;   22  Md.   327;    Simons  v.   State    (Tex. 

S.  W.  18;  Kuhn  v.  State,  34  Tex.  Cr.  App.),  67  S.  W.  502;   Nelson 

Cr.  Rep.  85;  29  S.  W.  272;  Ham-  v.  State  (Tex.  Cr.  App.),  75  S.  W. 

man  v.  State   (Tex.  Cr.  Eep.),  33  502. 

S.  W.  538.  *"  State  v.  Thompson,  74  Iowa, 

85  Dixon  V.   State,  89   Ga.   785;  119;  37  N.  W.  104. 

15  S.  E.  684.  The  original  license  may  be  put 

86  Atkins  V.   State,  60  Ala.   45.  in  evidence  by  the   State   instead 

87  Commonwealth  v.  Perry,  148  of  »  certified  copy.  Componovo 
Mass.  160;    19  N.  E.  212.  v.  State  (Tex.  Cr.  App.),  39  S.  W. 

In  all  these  instances  the  writ-       1114. 
ten  certificate  is  the  best  evidence.  »»  State  v.  Smith,  74  Iowa,  580; 

88  State  V.  Emery,  98  N.  C.  768;       38  N.  W.  492;  State  v.  Cummins, 
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the  accused,  upon  a  charge  of  maintenance  of  a  liquor  nui- 
sance, are  competent  to  show  an  admission  on  his  part  that  he 
had  made  the  sales  as  well  as  in  corroboration  of  the  witnesses' 
testimony  that  they  purchased  the  liquor,  although  not  shown 
to  be  public  records."^  So  tags  bearing  names  and  words  taken 
from  the  boxes  and  casks  of  liquor  in  defendant's  custody  are 
admissible  to  show  his  possession  of  liquor  upon  a  charge  of 
keeping  liquor  for  illegal  sales ;  '^  and  so  are  the  books  of  an 
express  company  to  show  shipments  and  delivery  of  liquors  to 
the  consignee  purchasers,  upon  a  charge  of  selling  liquors  il- 
legally, and  to  show  the  date  of  the  sale."^  Where  it  is  alleged 
that  the  offense  is  a  second  violation  of  the  liquor  law  by  the  ac- 
cused, in  order  to  have  a  heavier  penalty  assessed,  the  record 
of  the  first  conviction  is  the  proper  "*  and  only  evidence  admis- 
sible, unless  it  be  the  admission  of  the  accused  that  he  had 
formerly  been  convicted  of  such  an  offense,  and  this  is  true 
even  though  the  record  is  a  conviction  of  being  a  common  seller 
and  the  second  charge  is  that  he  maintained  a  liquor  nui- 
sance.''^ But  upon  a  charge  of  keeping  liquor  with  intent  to 
sell  it  unlawfully,  the  Government  cannot  put  in  evidence  the 
record  of  proceedings  for  the  seizure  and  forfeiture  of  certain 
liquors,  alleged  to  have  been  kept  by  the  accused  on  the  same 
day  with  intent  to  sell  them  unlawfully,  and  which  resulted  in 
his  favor,  unless  the  times  relied  upon  were  the  same  in  both 
cases,  and  this  is  true  even  though  it  he  shown  the  liquor 
was  the  same  in  both  cases.^"  Nor  can  the  assessments  of 
taxes  be  put  in  evidence  by  the  accused  to  show  the  building 
was  assessed  to  another,  on  the  question  of  ownership."  The 
record  of  the  proper  official  showing  the  issuance  of  licenses, 

76  Iowa,  133;  40  N.  W.  124;  State  os  State  v.  Kriechbaum,  81  Iowa, 

V.  Elliott,  45  Kan.   525;    26  Pac.  633;  47  N.  W.  872. 

65.                 '  *Maguire  v.  State,  47  Md.  485. 

01  State  V.  HuflF,  76  Iowa,  200;  95  Commonwealth  v.  Austin,   97 

40  N.  W.  720.  Mass.  595. 

92  Commonwealth  v.  Patten,  151  "«  Commonwealth  v.  Doyle,   132 

Mass.  536;  25  N.  E.  20.   But  oral  Mass.  244;  State  v.  Wold,  96  Me. 

testimony    of    what    was    on    the  401;  52  Atl.  909. 

tags,  labels  and  casks  can  be  given  9^  State    v.    Beaumier,    87    Me. 

without    producing    them.      Com-  214;  32  Atl.  881. 
-monwealth  v.  Blood,  11  Gray,  74. 
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the  location  of  the  place  licensed,  the  amount  of  fees  paid,  may 
be  put  in  evidence  to  prove  such  facts."*  It  has  been  held  that 
a  search  warrant  cannot  be  used  to  prove  that  the  liquors 
described  in  it  had  been  found  in  the  possession  of  the  accused, 
but  that  fact  must  be  proven  by  competent  evidence  under 
oath.""  But  liquor  seized  under  a  search  warrant  need  not 
be  put  in  evidenc%  though  testimony  is  admissible  to  show 
what  kind  it  was.^  Bills  of  sales  of  liquor  made  out  by  the 
accused,  even  though  he  was  only  a  partner  of  a  firm  selling 
the  liquor,  are  admissible  to  prove  sales  of  liquors  by  him.^ 
And  upon  a  charge  of  a  sale  of  liquor  within  a  prohibited  dis- 
tance of  the  "boundary  line  of  the  lands  occupied  by  any" 
soldiers'  home,  the  location  and  boundaries  of  the  home  need 
not  be  proven  by  documentary  evidence,  but  these  may  be 
shown  by  parol  as  well  as  the  existence  of  the  home  and  its 
occupation  by  soldiers.^  The  officer  to  whom  the  law  requires 
liquor  taxes  to  be  paid  may  testify  that  none  has  been  paid  by 
the  accused,  as  charcred,  and  it  is  not  necessary  to  put  in 
his  official  report  covering  the  period  stated  in  the  indict- 
ment, that  being  only  presumptive  evidence  of  non-payment.* 
So  where  the  accused  was  required  to  keep  a  register  of  all 
sales  of  liquor  he  made,  and  this  was  open  to  the  inspection 
of  any  public  officer,  it  was  held  proper  for  a  police  officer 
to  testify  that  he  had  inspected  the  register  and  to  state  the 
number  of  sales  shown  thereon  to  have  been  made  within  a 
given  time,  although  no  notice  had  been  served  on  the  accused 
to  produce  it.°  If  it  is  necessary  to  prove  that  the  accused  is 
a  corporation,  that  may  be  done  by  parol,  and  it  is  not  neces- 
sary to  put  in  evidence  the  articles  of  incorporation.  The 
use  of  the  word  "incorporated"  on  the  stationery  may  be 

88  State    V.   Peterson,   38   Minn.  Gorman  v.  State,  52  Tex.  Cr.  App. 

143;    36  N.  W.  443;    State  v.   01-  327;  106  S.  W.  384. 

son,  38. Minn.  150;  36  N.  W.  446;  ^  Driggs   v.    State,   52    Ohio   St. 

State  V.  Sannerud,  38  Minn.  229 ;  37 ;  38  N.  E.  882. 

36  N.  W.  447.  *  People  v.  Paquin,  74  Mich.  34 ; 

90  State  V.  Stevens,  47  Me.  357.  41  N.  W.  852 ;   Reed  v.  Territory, 

1  Commonwealth  v.   Welch,    142  1  Okla.  Cr.  App.  481;  98  Pac.  583. 
Mass.  473 ;   8  N.  E.  342.  o  Commonwealth  v.  Stevens,  155 

2  State  V.  Munger,   15  Vt.  290;  Mass.  291;  29  N.  E.  508. 


1649  E\aDENCE  §  950 

shown,  either  by  actual  production  of  a  sheet  of  paper  or  by 
parol  evidence."  Parol  evidence  is  not  admissible  to  show 
that  the  accused  had  a  prescription  for  the  sale  of  the  liquor 
sold,  where  the  statute  prescribes  what  the  prescription  shall 
be  in  form.'  Where  an  unlicensed  druggist  was  charged 
with  making  a  sale  of  liquor  (which,  of  course,  would  be  ille- 
gal because  he  had  no  license),  a  physician's  prescription  filed 
on  a  spindle  in  his  drug  store,  though  dated  in  a  different 
handwriting,  was  held  admissible,  as  tending  to  show  that  it 
had  been  filled  and  a  sale  thereon  made.* 

Sec.  950.    Time  of  violation  of  statute — Election. 

In  the  case  of  a  charge  of  a  sale  without  a  license  or  to  a 
minor  or  a  drunkard  or  an  intoxicated  person,  proof  of  the 
time  when  the  offense  was  committed  is  essential  in  so  far  as 
it  must  be.  shown  to  have  taken  place  before  the  indictment 
was  found,  and  also  so  as  to  show  that  the  statute  of  limita- 
tions has  not  barred  the  prosecution;  but  it  is  not  necessary 
to  prove  that  it  took  place  upon  the  date  laid  in  the  indict- 
ment.^   But  the  year  in  which  the  offense  was  committed  must 

e  Goodman  Co.  v.  Commonwealth  ments  of  liquor  to  accused.  The 
(Ky.),  99  S.  W.  252;  30  Ky.  L.  books  themselves  must  be  put  in 
Eep.  519.  evidence,  if  admissible.  Gorman 
7  State  V.  Davis,  76  Mo.  App.  v.  State,  52  Tex.  Cr.  App.  327 ; 
586;  Rovre  v.  Commonwealth  106  S.  W.  384. 
(Ky.),  70  S.  W.  407;  24  Ky.  L.  » Josephdaffer  v.  State,  32  Ind. 
Eep.  974.  402;  State  v.  Papp,  45  Md.  432 
s  Commonwealth  v.  Duprey,  180  Buckner  v.  State,  56  Ind.  207 
Mass.  523 ;  62  K.  E.  726 ;  State  v.  Foster  v.  State,  38  Ala.  425 ;  State 
Eussell,  99  Mo.  App.  373;  73  S.  W.  v.  Curley,  33  Iowa,  359;  Tiflfany 
297.  V.  Driggs,  13  Johns.  253 ;  Common- 
It  is  not  error  for  u.  witness  to  wealth  v.  Dillane,  1  Gray,  483; 
testify  that  certain  books  show  State  v.  Anderson,  3  Eich.  (S.  C.) 
the  accused  bought  beer  where  the  172;  United  States  v.  Burch,  1 
witness  testifies  of  his  own  knowl-  Cranch  C.  C.  36;  Fed.  Cas.  No. 
edge  it  was  sold  to  him.  People  14682;  Fowler  v.  State,  85  Ind. 
V.  Dippold,  30  N.  Y.  App.  Div.  538;  Virginia  v.  Smith,  1  Cranch 
62;  51  N.  Y.  Supp.  859.  C.  C.  46;  Tiffany  v.  Driggs,  13 
Copies  of  an  express  company's  Johns.  253;  Fed.  Cas.  No.  16966; 
books,  or  slips  of  paper  from  them.  State  v.  Small,  31  Mo.  197 ;  Wheeler 
are  not  admissible  to  show  ship-  v.  State,  4  Ga.  App.  325;  61  S.  E. 
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be  shown.^"  Even  in  case  of  a  charge  of  being  a  common 
feller  the  date  laid  need  not  be  proven/^  or  of  exposing  liquor 
for  sale/^  or  keeping  a  saloon,'^  or  a  keeping  of  a  liquor  nui- 
sance.^* This  is  true  where  a  particular  date  is  laid  with  a 
continuendo?''  If  the  evidence  shows  that  the  transaction 
took  place  after  the  prosecution  was  begun  or  indictment 
found,  there  can  be  %o  conviction.^"    In  fact,  evidence  to  show 


409;    Edwards  v.   Woodbury,    1.56 
Mass.  21;  30  N.  E.  175;  Clapton 
V.  Commonwealth   (Va.),  63  S.  E. 
1022;  State  v.  Eundlett,  33  N.  H. 
70;  Dansey  v.  State,  23  Fla.  316; 
2    So.    692;    State    v.    Elliott,    45 
Kan.  525;    26   Pac.   55;    Common- 
wealth  V.   Dillane;   11   Gray,   67; 
Commonwealth  y.  Kelly,  10  Cush. 
69;  Commonwealth  v.  Maloney,  16 
Gray,  20;  Miazza  v.  State,  36  Me. 
612;  State  v.  Heinze,  45  Mo.  App. 
403;  Hans  v.  State,  50  Neb.  150; 
69  N.  W.  838;   State  v.  Lantz,  90 
Mo.  App.  15;  Thomasson  v.  Stats, 
80  Ark.  364;  97  S.  W.  297;  State 
V.  Burton,  138  N.  C.  575;  50  S.  E. 
214;    Cole  v.   State,   120   Ga.   485; 
48  S.  E..156;  Webb  v.  State  (Tex. 
Cr.  App.),  58  S.  W.  82;   State  v. 
Stover,    111   La.    92;    35   So.   405; 
State   V.   Bradford,    79    Mo.   App. 
346;   2  Mo.  App.  Eep.  425;  Pitt^ 
V.  State,  124  Ga.  79;  52  S.  E.  147; 
People  V.  Dieterlch,  142  Mich.  527 ; 
105   N.  W,    1112;    12   Det.   L.  N. 
798;  Utsler  v.  Territory,  10  Okla. 
463;     62     Pac.     287     (permitting 
gambling)  ;   State  v.  Barnett,  110 
Mo.  App.  584;  85  S.  W.  615   (mu- 
sic in  a  saloon)  ;  State  v.  Carna- 
han,  63  Mo.  App.  244;  1  Mo.  App 
Eep.  766;   New  York  v.  Mason,  4 
E.  D.  Smith,  142 ;  People  v.  Krank, 
110  N.  y.  488;  18  N.  E.  242;   af- 
firming 46  Hun,  632;   Monford  v. 
State,   35   Tex.   Cr.  Eep.   237;    33 


S.  W.  351;  State  v.  Munger,  15 
Vt.  290;  State  v.  Whipple,  57  Vt. 
637;  Loveless  v.  State  (Tex.  Cr. 
App..,  44  S.  W.  508.  Contra, 
Boldt  v.  State,  72  Wis.  7;  38  N. 
W.  177;   reversing  35  N.  W.  935. 

10  State  V.  Tissing,  74  Mo.  72; 
White  V.  State,  93  Ga.  47;  19  S. 
E.  49. 

11  Commonwealth  v.  Maloney,  16 
Gray,  20.  Contra,  Commonwealth 
v.  Elwell,  1  Gray,  463;  Common- 
wealth V.  Wood,  4  Gray,  11;  Com- 
monwealth V.  Armstrong,  7  Gray, 
494. 

12  State  V.  Moriarty,  50  Conn. 
415. 

13  State  V.  Wambold,  72  Iowa, 
468;  34  N.  W.  213  (by  statute)  ; 
Commonwealth  v.  Higgins,  16 
Gray,   19. 

1*  State  V.  Arnold,  98  Iowa,  253 ; 
67  N.  W.  252'  (by  statute)  ;  State 
V.  Eeno,  41  Kan.  674;  21  Pac. 
803;  State  v.  Moore,  129  Iowa, 
514;  106  N.  W.  268  (by  statute)  ; 
Commonwealth  v.  Galligan,  156 
Mass.  270;  30  N.  E.  1142;  Com- 
monwealth V.  Maloney,  16  Gray, 
20. 

15  State  V.  Small,  80  Me.  452; 
14  Atl.  942;  State  v.  Whipple,  57 
Vt.  637. 

i«Patton  V.  State,  80  Ga.  714; 
6  S.  E.  273 ;  State  v.  Eeno,  41  Kan. 
674;  21  Pac.  803;  State  v.  Wam- 
bold, 72  Iowa,  468;  34  N.  W.  213; 
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the  commission  of  the  offense  subsequent  to  that  time  is  not 
admissible ; "  and  if  it  be  doubtful  from  the  proof  whether 
the  sale  took  place  before  or  after  the  indictment  was  found, 
there  must  be  an  acquittal.'*  Although  a  witness  cannot  tell 
the  exact  date  of  the  sale  charged,  yet  if  he  testifies  that  it 
was  some  time  during  the  month  immediately  previous  to  the 
time  the  proseetation  was  commenced,  that  will  be  sufficient.'" 
But  proof  cannot  be  made  of  a  sale  against  which  the  stat- 
ute of  limitations  has  run.^"  In  the  case  of  a  charge  of  a  mere 
sale  the  State  is  not  compelled  to  secure  a  conviction  to 
prove  the  sale  that  was  testified  to  before  the  grand  jury,  but 
may  prove  anj'^  other  within  the  statute  of  limitations.^'  And 
upon  appeal  from  a  conviction,  and  a  trial  de  novo  is  had 
in  the  court  to  which  the  appeal  is  taken,  a  sale  entirely 
different  from  the  one  shown  in  the  court  below,  if  the  in- 
dictment will  admit  of  the  evidence,  may  be  shown.^^    If  the 


White  V.  State,  93  Ga.  47;  19  S. 
E.  49;  Dixon  v.  State,  67  Ark. 
495 ;  55  S.  W.  850.  As  to  the  case 
of  a  nuisance,  however,  see  Com- 
monwealth V.  Galligan,  156  Mass. 
270;  30  N.  B.  1142. 

17  Megowan  v.  Commonwealth,  2 
Met.  (Ky.)  3;  Dixon  v.  State,  67 
Ark.  495;  55  S.  W.  850. 

IS  State  V.  Eeick,  43  Kan.  279; 
23  Pac.  577;  Patton  v.  State,  80 
Ga.  714;  6  S.  E.  273;  Bragg  v. 
State,  126  Ga.  442;  55  S.  E.  232; 
Regina  v.  Blair,  24  N.  B.  74 ;  State 
V.  Madeira,  125  Mo.  App.  508; 
102  S.  W.  1046;  Billings  v.  State, 
41  Tex.  Cr.  App.  253;  53  S.  W. 
854;  DeArmon  v.  State  (Tex.  Cr. 
App.),  97  S.  W.  479;  Vaughn  v. 
State  (Tex.  Cr.  App.),  93  S.  W. 
741 ;  Witherspoon  v.  State,  39  Tex. 
Cr.  App.  65;  44  S.  W.  164,  1096; 
Dillard  v.  State,  152  Ala.  86;  44 
So.  537. 

19  Commonwealth  v.  Carroll,  15 
Gray,  409 ;  Stelle  v.  State,  77  Ark. 


441;  92  S.  W.  530;  State  v.  Bur- 
ton, 138  N.  C.  575;  50  S.  E.  214; 
DeArmon  v.  State  ( Tex.  Cr.  App. ) , 
97  S.  W.  479;  Henry  v.  State,  71 
Ark.  574;  76  S.  W.  1071. 

20  State  V.  Cofran,  48  Me.  364; 
Erwin  v.  State,  121  Ga.  580;  49 
S.  E.  689;  Lane  v.  State  (Tex.  Cr. 
App.),  82  S.  W.  1034;  Dawson  v. 
State,  55  Tex.  Cr.  App.  315;  117 
S.  W.  136;  Commonwealth  v. 
Burk,  15  Gray,  404;  State  v.  Far- 
rell,  22  W.  Va.  759. 

21  Loftus  V.  Commonwealth,  13 
Gratt.  631;  Davis  v.  State,  105  Ga. 
783;  32  S.  E.  130;  Commonwealth 
v.  Maloney,  16  Gray,  20. 

22  State  v.  White,  70  Vt.  225; 
39  Atl.  1085;  People  v.  Bennett, 
107  Mich.  430;  65  N.  W.  280. 

Evidence  that  the  witness  had 
gone  before  the  grand  jury  shortly 
after  the  sale  was  admitted,  in 
connection  with  the  time  he  had 
so  gone,  to  show  that  the  sale  was 
within     a     year,    was     admitted. 
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offense  has  been  committed  shortly  after  the  statute  creating 
it  has  been  enacted,  then  it  must  clearly  appear  that  the 
offense  was  committed  after  it  went  into  foree.^^  On  proof 
of  a  single  sale,  the  prosecution  cannot  be  compelled  to  elect 
on  what  date  they  will  insist  the  offense  was  committed.^* 
But  the  general  rule  is  that  if  the  State  prove  several  distinct 
sales,  it  may  be  required  to  elect  on  which  act  it  will  rely 
for  a  conviction,  and  this  it  may  be  required  to  do  before 
the  defendant  has  put  in  any  testimony,  so  that  he  may  know 
to  which  act  to  direct  his  evidence.^^  The  election  of  the 
State  must  designate  with  reasonable  certainty  which  par- 
ticular transaction  it  relies  upon.^°    But  on  a  dismissal  of  one 


Wynne  v.  State  (Ala.),  46  So.  459. 
See  also  Thomasaon  v.  State,  80 
Ark.  364;  97  S.  W.  297,  and 
Sweatt  V.  State,  153  Ala.  70;  45 
So.  588.  Evidence  that  the  wit- 
ness recollected  the  time  some 
ladies  called  on  the  accused,  to  get 
him  to  close  his  place  of  business 
is  hearsay,  if  the  witness  was  not 
present.  Murray  v.  State  (Tex.), 
120  S.  W.  438. 

23  Newlan  v.  Aurora,  14  111.  304 ; 
Bennett  v.  People,  16  111.  160. 

2*  White  V.  Commonwealth,  107 
Va.  901;  59  S.  E.  1101;  Clapton 
V.  Commonwealth  (Va.),  63  S.  B. 
1022. 

25  Hatcher  v.  Commonwealth, 
106  Va.  827;  55  S.  E.  677;  Jones 
V.  Commonwealth,  106  Va.  833; 
55  S.  E.  697;  Kittrell  v.  State,  89 
Miss.  666;  42  So.  609;  Stick  v. 
State,  23  Ohio  Cir.  Ct.  Rep.  392; 
State  V.  Collins,  8  Kan.  App.  398 ; 
57  Pac.  38;  State  v.  Barr,  78  Vt. 
97;  62  Atl.  43;  State  v.  Rudy,  9 
Kan.  App.  69;  57  Pac.  263;  Com- 
monwealth V.  O'Hanlon,  155  Mass. 
198;  29  N.  E.  518;  Walker  v. 
State  (Tex.  Cr.  App.),  72  S.  W. 
401;  Durein  v.  State,  208  X\  S. 
613;  28  S.  Ct.  567;  52  L.  Ed.  — ; 


affirming  70  Kan..  1;  78  Pac.  152; 
80  Pac.  987. 

An  election  to  rely  upon  the 
sale  made  "after  C  H  had  come 
into  the  defendant's  place  of  busi- 
ness" does  not  require  the  State 
to  prove  the  sale  was  made  in 
"the  defendant's  place  of  busi- 
ness." State  V.  Mitchell,  4  Kan. 
App.  743;  46  Pac.  541. 

28  State  V.  Collins,  8  Kan.  App. 
398;  57  Pac.  38;  Hughes  V.  State, 
35  Ala.  351  (what  is  not  an  elec- 
tion). If  indefinite,  the  accused 
must  move  'to  have  it  made  more 
definite.  State  v.  Nagley,  8  Kan. 
App.  812;  57  Pac.  554. 

"The  State  relies,  for  convic- 
tion, on  the  fourth  count  of  the 
complaint  on  the  testimony  of  J 
who  testified  that  he  purchased  a 
glass  of  whisky  from  defendant 
in  July,  A.  D.  1898,  for  which  he 
paid  defendant  ten  cents,"  is  suffi- 
ciently definite.  State  v.  Rudy,  9 
Kan.  App.  69;  57  Pac.  263.  See 
also  State  v.  Durein,  70  Kan.  1; 
78  Pac.  152;  80  Pac.  987;  Webb 
V.  State  (Kan.  App.),  53  Pac.  276. 
Contra,  State  v.  Stephens,  70  Mo. 
App.  554. 
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count  of  an  indictment  the  State  cannot  be  required  to  desig- 
nate as  to  which  specific  sale  it  expected  to  rely  upon  for  a 
conviction  on  such  eount.^^  If  the  accused  do  not  require 
the  State'  to  elect  on  which  sale  it  will  rely,  and  no  specific 
instruction  be  asked  to  be  given  to  the  jury  on  the  question 
of  a  particular  sale,  the  entire  evidence  may  be  submitted  to 
the  jury  without  the  commission  of  error.^'  In  such  an  in- 
stance a  conviction  is  a  bar  to  any  other  prosecution  for  any 
sale  to  the  same  party  within  the  same  time.^"  Even  if  the 
State  elects  to  rely  upon  a  sale  to  a  certain  person  on  a  cer- 
tain day,  it  is  not  error  for  the  court  to  instruct  the  jury  they 
may  convict  on  proof  of  a  sale  to  the  same  person  made 
within  the  period  of  the  statute  of  limitations,  there  being 
evidence  of  other  sales.'"  It  is  error  to  say  to  the  jury  that 
they  must  find  that  the  sales  were  made  to  the  several  persons 
at  the  time  alleged  in  the  several  counts  before  they  can  con- 
vict accused  on  each  count.'^    If  the  State  introduce  evidence 


2T  state  V.  Gomes,  9  Kan.  App. 
63;  57  Pac.  262;  Clopton  v.  Com- 
monwealth (Va.),  63  S.  E.  1022. 

28  State  V.  Ferguson,  8  Kan. 
App.),  810;    57  Pac.  555. 

20  State  V.  Nunnelly,  43  Ark.  68; 
Deshazo  v.  State,  65  Ark.  38;  44 
S.  W.  453.  See  State  v.  Stephens, 
70  Mo.  554.  Effect  of  a  reversal 
on  granting  of  a  new  trial.  State 
V.  Pianpetti,  79  Vt.  236;  65  Atl. 
84. 

30  State  V.  Elliott,  45  Kan.  625; 
26  Pac.  55. 

31  State  V.  Mailing,  11  Iowa, 
239. 

In  Ohio  it  has  been  held  suffi- 
cient to  prove  that  a  number  of 
sales  took  place  about  the  time 
alleged  in  the  indictment.  Koek 
V.  State,  32  Ohio  St.  353;  while 
in  Wisconsin  the  evidence  must  be 
addressed  to  some  specific  sale. 
Boldt  V.  State,  72  Wis.  7;  38  N. 
W.  177. 

Upon   a   trial    of   several   sales, 


alleged  in  as  many  counts,  to  the 
same  person,  and  the  evidence 
shows  only  one  sale,  if  there  be 
a  conviction  as  to  all  of  them,  the 
accused  is  entitled  to  a  new  trial 
on  those  counts  where  no  sales 
were  proven.  Commonwealth  v. 
Kemby,  2  Gray,  508. 

Where  tlie  witness  testified  he 
bought  a  bottle  of  whisky  at  the 
defendant's  store  of  a  woman  who 
said  she  was  the  defendant's  wife, 
and  other  witnesses  testified  they 
bought  liquors  from  the  defend- 
ant, it  was  held  not  error  to  not 
require  the  State  to  elect  on  which 
sale  it  would  rely.  Guarreno  v. 
State,   148  Ala.   637;    42  So.  833. 

If  there  be  two  indictments 
against  accused  for  two  sales  to 
the  same  party  on  different  dates, 
yet  the  State  is  not  required  to 
prove  a  sale  on  the  day  alleged. 
Loveless  v.  State  (Tex.  Cr.  App.), 
44  S.  W.  508. 

Having    proven    one    sale,    the 
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of  a  distinct  sale  it  thereby  elects  to  claim  a  conviction  on 
that  sale,  and  may  not  put  in  evidence  of  another  sale.^^ 

counts  on  sales.  State  v.  Bailey, 
74  Kan.  873;   87  Pac.  189. 

Where  a  charge  of  a  sale,  a  gift 
or  otherwise  dispose  of  liquors 
on  Sunday  could  be  made  in  the 
disjunctive  in  one  count,  it  was  held 
not  error  to  require  the  prosecu- 
tion to  elect  as  to  which  charge  it 
would  rely  upon.  Liberty  v.  Mo- 
ran,  121  Mo.  App.  682;  97  S.  W. 
948. 

If  there  be  a  charge  of  a,  sale 
without  a  license,  a  sale  of  less 
than  a  quart  without  a  license  and 
a.  sale  of  liquor  to  be  drunk  upon 
the  premises  without  a  license,  the 
State  'is  not  required  to  elect  for 
which  oflfense  it  will  prosecute. 
Untriner  v.  State  (Ala.),  41  So. 
170. 

In  Vermont,  in  a  prosecution 
for  keeping  liquors  illegally,  it  was 
held  to  be  within  the  discretion  of 
the  court  to  require  the  State  to 
elect  as  to  a,  date  upon  which  it 
would  rely  as  to  the  time  the  of- 
fense was  committed.  State  v. 
White,  70  Vt.  225;   39  Atl.  1085. 

On  a  charge  of  soliciting  orders 
and  also  for  selling,  the  State  is 
not  required  to  elect  on  which 
count  it  will  proceed.  Williams  v. 
State  (6a.),  33  S.  B.  641. 

It  is  no  ground  for  quashing  an 
indictment  that  another  one  is 
pending  for  the  same  offense.  Rob- 
inson V.  State,  53  Tex.  Cr.  App. 
567;   110  S.  W.  905. 

The  prosecution  is  not  bound, 
at  the  commencement  of  the  trial, 
to  disclose  the  day  on  which  the 
alleged  sale  was  made.  Clopton 
V.  Commonwealth  (Va.),  63  S.  E. 
1022. 


State  cannot  follow  it  by  proof 
of  another.  People  v.  Hoffman,  24 
N.  Y.  App.  Div.  233;  48  N.  Y. 
Supp.  482;  unless  to  show  the  in- 
tent with  which  the  first  sale  was 
made.  Commonwealth  v.  Cough- 
lin,  182  Mass.  558;  66  N.  E.  207. 

Where  some  of  the  sales  proven 
are  beyond  a  two  year  statute  of 
limitations,  it  is  error  to  charge 
the  jury  that  if  any  one  of  the 
sales  is  proven,  there  may  be  a 
conviction.  Hynum  v.  State,  74 
Miss.  829;  21  So.  971. 

To  refresh  a  witiiess's  memory 
as  to  the  date  of  a  sale  of  liquor, 
he  may  examine  a  statemtSnt  he 
made  before  the  grand  jury  to 
enable  him  to  testify  as  to  the 
date  when  he  was  there  and  that 
the  sale  took  place  before  that 
time.  Wagner  v.  State,  53  Tex. 
Cr.  App.  306;  109  S.  W.  169; 
Wottan  V.  State  (Tex.),  121  S.  W. 
703. 

32  Wilson  V.  State,  136  Ala.  144 ; 
33  So.  831;  People  v.  Hoffman,  24 
N.  Y.  App.  Div.  233;  48  N.  Y. 
Supp.  482. 

The  court  may  allow  the  State 
to  amend  its  election  as  to  which 
count  it  will  proceed  upon,  by 
more  particularly  stating  the  sale 
it  relied  upon.  State  v.  ICeenan, 
7  Kan.  App.  813;  55  Pac.  102. 

An  indictment  contained  several 
counts  on  sales  and  one  on  main- 
taining a  nuisance  where  liquor 
was  illegally  sold.  On  motion  the 
State  filed  a  statement  of  such 
election,  but  made  no  mention  of 
the  nuisance  count.  This  was  held 
to  be  an  election  only  as  to  the 
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Sec.  951.    Proof  of  time  in  a  continuing  offense. 

In  several  States  the  rule  is  that  where  it  is  charged  that 
the  offense  was  committed  on  a  certain  day,  and  on  divers 
other  days,  there  cannot  be  a  conviction  on  proof  of  an  offense 
committed  before  the  time  alleged.^^  Under  the  rule  adopted 
in  those  States,  proof  of  tlie  commission  of  the  offense  upon 
any  day  laid  in  the  indictment  is  sufficient.  Thus,  where  the 
accused  was  charged  wth  maintaining  a  liquor  nuisance  "on 
June  1,  1886,  and  on  divers  other  days  between  said  day 
and  June  25th  and  on  said  June  25th,"  it  was  held  there 
could  be  a  conviction  on  proof  of  the  commission  of  the 
offense  on  any  one  of  the  days  specified.^*  But  these  cases 
have  not  always  been  accepted  as  sound,  and  some  courts  and 
authors  have  declined  to  follow  them.^° 

Sec.  952.     Ownership  and  possession  of  liquor. 

Upon  the  question  of  ownership  or  possession  of  liquors  it 
may  be  shown  that  packages  were  received  at  the  railroad 
station,  consigned  to  th^  defendant,  although  no  proof  is 
offered  that  they  contained  liquor,  if  they  resemble  packages 
in  which  liquor  is  usually  shipped.  This  is  true  even  though 
there  be  no  proof  that  the  packages  were  actually  delivered 

33  This  is  known  as  the  Massa-  Commomvealth  v.  Wood,  4  Gray, 
chusetts  rule.  Brevaldo  v.  State,  11;  Commonwealth  v.  Armstrong, 
21  ria.  789;  Commonwealth  v.  7  Gray,  49;  Commonwealth  v. 
Briggs,  11  Met.  573;  Common-  Lamere,  11  Gray,  319;  Common- 
wealth V.  Elwell,  1  Gray,  463;  wealth  v.  Moore,  147  Mass.  528; 
Commonwealth  v.  Wood,  4  Gray,  18  N.  E.  i03;  Commonwealth  v. 
11;  Commonwealth  v.  Armstrong,  Shea,  14  Gray,  386;  State  v.  Col- 
7  Gray,  49;  State  v.  Small,  80  lins,  28  R.  I.  439;  67  Atl.  79G. 
Me.  452;  14  Atl.  942;  Common-  This  seems  to  be  the  rule  in 
wealth  V.  Purdy,  146  Mass.  138;  Ohio.  Clintnn  v.  State,  33  Ohio 
15  N.  E.  664;  Commonwealth  v.  St.  27,  and  in  Virginia.  Harding 
Slosson,  152  Mass.  489;  25  N.  E.  v.  Commonwealth  (Va.),  52  S.  B. 
835;     Commonwealth    v.     Carney,  832. 

152  Mass.  566;  26  N.  E.  94.  35  State  v.  Eeno,  41  Kan.  674; 

34  Commonwealth  .v.  Hersey,  21  Pac.  803;  State  v.  Ah  Sam,  14 
144  Mass.  297;  11  N.  E.  lUi  9  Ore.  347;  13  Pac.  303;  State  v." 
N.  E.  838;  Commonwealth  v.  Kev-  Haley,  52  Vt.  476;  State  v.  Knott, 
risey,  141  Mass.  110;  4  K.  E.  820;  5  E.  I.  293. 
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to  the  accused.'^"  And  where  the  charge  is  a  carrying  on  of 
the  liquor  business,  such  shipments  may  be  shown,  even  if 
made  after  the  date  of  the  sale  charged  in  the  indictment.^' 
On  the  question  of  ownership  it  maj'  always  be  shown  that 
liquors  were  in  the  accused's  possession,  though  not  kept  at 
the  place  where  it  is  alleged  he  sold  liquor,^'  and  especially 
so  if  concealed.^"  .But  where  the  charge  was  a  sale,  and  a 
servant  of  the  accused  testified  that  no  liquors  had  been  sold 
on  the  day  it  is  charged  the  sale  was  made,  it  cannot  be 
asked  the  witness  on  cross-examination  if  he  had  not  seen 
liquors  in  the  store  the  next  day.""  For  the  purpose  of  show- 
ing that  the  accused  had  kept  liouors  as  his  own,  evidence  of 
jugs,*^  implements  and  materials  lor  selling  liquor,*^  de- 
canters, although  only  containing  colored  water.*'  counters,- "a 
pitcher  that  contained  something  that  looked  like  beer,"  and 
"a  pump  which  looked  like  a  beer  pump,""  bottles,  a  bar 
and  a  barroom,*"  casks  of  liquor  *"  found  upon  the  accused 's 
premises,  may  be  put  in  evidence  or  shown  by  the  testimony 
of  witnesses,  even  though  such  articles  be  found  by  means  of 
a  search  warrant.*'  Evidence  is  also  admissible  that  the 
accused  had  the  liquors  concealed  and  attempted  to  deceive 
the  witness  about  his  having  them.*'  It  may  be  shown  that 
liquors  in  large  quantities  were  on  adjoining  premises  and 

36  state  V.  Mead's  Liquors,  40  *2  Commonwealth  v.  Lincoln,  9 
Conn.  22.  This  is  upon  the  ground       Gray,  288. 

that  the  consignee  is  the  ostensible  -is  Commonwealth    v.    Blood,    11 

owner  of  goods  shipped  to  him.  Gray,  74. 

37  Klepper  v.  State,  121  Ind.  ^4  Commonwealth  v.  Lamere,  11 
491;   23  N.  E.  287.  Gray,  319. 

38  State  V.  Illsley,  81  Iowa,  49;  *=  Commonwealth  v.  Boyden,  14 
46  N.  W.  977 ;  State  v.  Pferferle,  Gray,  101 ;  Commonwealth  v.  Wal- 
36  Kan.  90;   12  Pac.  406.  lace,  123  Mass.  400;  Commonwealth 

39  State    V.    Beaumier,    87    Me.  v.  Pierce,  107  Mass.  487. 

214;  32  Atl.  881.  *«  Commonwealth  v.  Whalen,  16 

*o  Commonwealth     v.     Page,     6  Gray,  23. 

Gray,  361.  *'  Commonwealth  v.  Welsh,  110 

■*i  Commonwealth  v.  Timothy,  8  Mass.    359 ;     Hammock    v.    State 

■Gray,      480;      Commonwealth      v.  (Ga.),  65  S.  E.  1096. 

Murphy,  153  Mass.  290 ;  26  N.  E.  *»  Commonwealth    v.    Doe,    108 

860;    Commonwealth    v.    Sullivan,  Mass.  418. 
156  Mass.  229:  30  N.  E.  1023. 
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connected  with  accused's  premises  by  a  door.*"  Marks  on 
bottles  found  in  the  accused's  room  and  marks  like  them  on 
bottles  dug  up  from  the  ground  on  the  same  premises  may 
be  shown  where  the  accused  claims  other  tenants  on  the 
premises  had  buried  the  bottles  dug  up,  claiming  the  liquor 
was  theirs.^"  It  may  be  shown  that  liquor  was  not  only  found 
in  the  accused's  public  house,  but  also  in  his  bam  or  outhouse 
connected  therewith.''^  It  may  be  shown  that  liquor  was 
carried  by  the  aecuped's  family,  to  his  knowledge,  from  a 
neighboring  house  into  his  own  house.°°  On  a  charge  of  keep- 
ing liquor  for  sale,  evidence  of  a  keeping  after  the  dates  laid 
in  the  indictment  is  admissible."'  In  such  a  case  bills  for 
liquor  sent  the  accused  may  be  put  in  evidence,'*  and  evi- 
dence of  liquors  kept  in  any  part  of  the  building  used  by  the 
accused  may  be  put  in.°^  Delivery  of  liquor  on  the  premises 
by  strangers  may  be  shown.""  Evidence  that  the  house  in 
which  liquor  was  shown  to  have  been  sold  was  under  the 
immediate  control  of  a  person  with  whom  accused  lived  as  a 
member  of  his  family  was  held  insufficient  to  show  the  liquor 
was  sold  in  his  house."^ 

49  Commonwealth  v.  McCullow,  b4  Commonwealth  v.  Neylon, 
140  Mass.  370;  5  N.  E.  165.    The       supra. 

unlikelihood  of  the  person  on  whose  =»  Commonwealth  v.  Hurle,   160 

premises  they  are  found  to  need  !Ma8S.  10;  35  N.  E.  89. 

so  large  a  supply  of  liquor  may  be  ««  Commonwealth  v.  Hughes,  165 

shown.  Mass.  7;   42  N.  E.   121;   Possdahl 

50  Commonwealth  v.  Finnerty,  v.  State,  89  Wis.  482;  62  N.  W. 
148  Mass.  162;  19  N.  Ei.  215.  It  185.  But  upon  a,  charge  of  selling 
was  shown  that  the  bottles  were  "whisky"  evidence  of  delivery  of 
buried  on  that  part  of  the  prem-  "beer"  is  not  admissible.  Foss- 
ises    used   exclusively   by   the    ac-  dahl  v.  State,  supra. 

cused.  "'  Plunkett  v.  State,  69  Ind.  68. 

51  Commonwealth  v.  Tenney,  148  It  is  impossible  to  set  out  the 
Mass.  452;   19  N.  E.  556.  facts    which    have    been    held    to 

52  Commonwealth  v.  Vahey,  151  show  that  the  evidence  was  suffi- 
Mass.  57 ;  23  N.  E.  659 ;  Common-  cient  to  show  that  the  accused  was 
wealth  V.  Lyons,  160  Mass.  174;  in  charge  of  the  premises  where 
35  N.  E.  312.  the  liquor  was  sold,  without  mak- 

53  In  this  case  twenty-two  days  ing  this  section  a  mere  digest, 
after.  Commonwealth  v.  Neylon,  We  therefore  cite  those  cases  in 
159  Mass.  241;   34  N.  E.  1078.  which  it   has  been   held  that  the 
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Sec.  953.    Keeping  liquors  for  unlawful  sale. 

A  distinction  must  be  drawn  between  keeping  intoxicating 
liquors  for  unlawful  sale  and  the  mere  possession  of  them 
with  no  intent  to  sell  them  where  such  possession  is  made  an 
offense.  So  the  distinction  must  be  borne  in  mind  between 
carrying  on  the  liquor  business  and  the  keeping  of  liquors 
for  illegal  sale,  or  the  keeping  of  a  house  for  the  sale  of  in- 
toxicating liquors.  It  is  the  instance  of  keeping  liquors  for 
illegal  sale  that  we  are  dealing  with  in  this  section.  Under 
a  statute  making  such  keeping  an  offense,  of  course,  it  is  not 
a  violation  of  it  to  merely  keep  the  liquors,  so  long  as  there 
is  no  intent  to  sell  them.  In  all  such  instances,  in  order  to 
secure  a  conviction  of  the  accused,  the  unlawful  intent  must 
be  shown ;  not  only  that,  but  it  must  be  shown  the  liquor  kept 
was  intoxicating,  or  such  as  the  statute  condemns.^*  In  some 
States  the  mere  proof  of  an  unlawful  sale  of  such  liquor  is 
sufficient  proof  of  a  keeping  with  an  unlawful  intent,'*  while 


evidence  was  sufficient  to  show 
that  the  accused  was  criminally 
responsible,  because  of  his  control 
over  them,  for  illegal  sales  or 
keeping  of  liquors  upon  the  prem- 
ises, leaving  to  the  practitioner 
the  task  of  searching  for  such  a 
precedent  as  he  may  desire.  State 
V.  Wambold,  74  Iowa,  65;  38  N.  W. 
429;  State  v.  Neeson  (Iowa), 
64  N.  W.  409;  State  v.  Hughes,  3 
Kan.  App.  95;  45  Pac.  94;  Com- 
monwealth v.  Hoye,  9  Gray,  292; 
■Commonwealth  v.  Dow,  12  Gray, 
133;  Commonwealth  v.  Shaw,  116 
Mass.  8 ;  Commonwealth  v.  Sisson, 
126  Mass.  48;  Commonwealth  v. 
Merriam,  148  Mass.  425;  19  N.  E. 
405;  Commonwealth  v.  Hughes, 
165  Mass.  7;  42  N.  E.  121.  And 
also  those  in  which  it  was  held 
not  sufficient.  State  v.  Hart,  84 
Iowa,  215;  50  N.  W.  981;  State 
V.  Johnson,  92  Iowa,  768;  61  N. 
W.  195;  Commonwealth  v.  Dun- 
bar, 9  Gray,  298. 


68  Hollingsworth  v.  Atlanta,  79 
Ga.  503;  5  S.  E.  37;  Common- 
wealth V.  Hayes,  114  Mass.  282; 
Commonwealth  v.  Berry,  109  Mass. 
366.  But  in  some  instances  the 
mere  keeping  of  liquor  is  all  that 
need  be  proven,  no  intent  being 
necessary  to  make  the  act  unlaw- 
ful. This  is  so  by  reason  of  the 
terms  of  the  statute.  State  v. 
McCann,  61  Me.  116. 

The  defendant  may  be  convicted 
of  an  oflFense  committed  prior  to 
that  alleged  in  the  indictment. 
State  V.  White,  70  Vt.  225;  39 
Atl.  1085. 

59  State  V.  Munzemeier,  24  Iowa, 
87;  State  v.  Arie,  95  Iowa,  375; 
64  N.  W.  268;  Itegina  v.  Bennett, 
3  Ont.  45;  Commonwealth  v.  Hoar, 
121  Mass.  375;  Commonwealth  v. 
Coolidge,  138  Mass.  193;  Common- 
wealth V.  Cleary,  105  Mass.  384; 
State  V.  Sartori,  55  Iowa,  340;  7 
N.  W.  604;  Commonwealth  v.  Fitz- 
gerald,   14    Gray,    14;    Common- 


1659 


EVIDENCE. 


§953 


in  others  a  statute  expressly  raises  the  presumption  of  such 
an  intent  on  mere  proof  of  sale,""  while  in  still  others  statutes 
provide  that  proof  of  a  mere  keeping  or  possession  of  them 
shall  be  sufficient  to  raise  the  presumption  that  they  were 
kept  for  an  unlawful  purpose."^  The  finding  of  whisky  in  a 
bar  or  under  it  or  under  the  counter  in  a  grocery,  and  glasses 
that  smelt  of  li.quor,  is  admissible  and  may  be  sufficient  with 
other  exculpatory  evidence  to  sustain  a  conviction  of  the 
accused."-  The  proof  of  such  facts,  even  though  liquor  be 
not  actually  found  on  the  premises,  are  questions  for  con- 
sideration of  the  jury,  and  their  conclusions  drawn  from  them 
will  not  be  disturbed."^  The  conduct  of  the  accused  in  his 
endeavors  to  keep  the  officers  out  of  his  house  when  they  came 
to  search  or  investigate  for  liquors,  the  locking  of  doors,  the 
breaking  of  jugs  on  the  premises  supposed  to  have  contained 
liquor,  the  smashing  of  whisky  glasses,  the  fact  of  liquor 
glasses  on  the  premises,  the  keeping  of  such  articles  or 
material,  though  not  liquor,  as  is  usually  or  frequently  found 
in  saloons  or  in  drinking  premises,  may  be  shown."*     So  it 


wealth  V.  Gavin,  148  Mass.  449; 
18  N.  E.  675;  State  v.  Hartwick, 
49  Conn.  101;  Sawyer  v.  Blakely, 
2  Ga.  App.  159;  58  S.  E.  399; 
People  V.  Moore,  155  Mich.  107;  118 
N.  W.  742;   15  Det.  L.  N.  920. 

60  State  V.  Cunningham,  25 
Conn.  195;  State  v.  Raymond,  24 
Conn.  204;  Appling  v.  State 
(Ark.),  114  S.  W.  927.  This  pre- 
sumption may  be  rebutted.  State 
V.  Cunningham,  25  Conn.  195. 

61  Commonwealth  v.  Cleary,  105 
Mass.  384;  Lincoln  v.  Smith,  27 
Vt.  238;  State  v.  Hoxsie,  15  K.  I. 
1;  22  Atl.  1059;  King  v.  Nugent, 
9  Can.  Cr.  Cas.  1;  State  v.  Mc- 
Intyre,  139  N.  C.  599;  52  S.  E. 
63    ( over  two  gallons  at  a  time ) . 

62  Commonwealth  v.  Hayes,  114 
Mass.  282.  The  liquor  need  not  be 
put  in  evidence.  Commonwealth 
V.  Welch,  142  Mass.  473:  8  N.  E. 
343. 


83  Commonwealth  v.  Shaw,  116 
Mass.  8 ;  Commonwealth  v.  Intoxi- 
cating Liquors,  116  Mass.  24; 
Commonwealth  v.  Gallagher,  124 
Mass.  29;  Commonwealth  v.  Levy, 
126  Mass.  240;  Commonwealth  v. 
Berry,  109  Mass.  366;  Common- 
wealth V.  Fisher,  138  Mass.  504; 
Commonwealth  v.  Purtle,  11  Gray, 
78;  Commonwealth  v.  Tuney,  148 
Mass.  452;  19  N.  E.  556. 

64  Commonwealth  v.  Shaw,  116 
Mass.  8;  Commonwealth  v.  Cer- 
tain Liquors,  116  Mass.  27;  Com- 
monwealth V.  Intoxicating  Liquors, 
116  Mass.  24;  Commonwealth  v. 
Gallagher,  124  Mass.  29;  Com- 
monwealth V.  Shaw,  116  Mass.  8; 
Commonwealth  v.  Levy,  126  Mass. 
240;  Commonwealth  v.  Hurley, 
158  Mass.  159;  33  N.  E.  342; 
Commonwealth  v.  Hurley,  160 
Mass.  10;  35  N.  E.  89;  Eiggs  v. 
State    (Neb.),    121    N.    W.    588; 
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may  be  shown  that  the  place  where  it  is  claimed  liquor  was 
kept  was  a  common  resort  for  persons,  that  intoxicated  per- 
sons were  seen  to  come  from  there  (especially  so  is  this  if 
they  come  from  there  on  Sunday),  and  that  persons  were 
found  on  the  premises."^  So  false  denials  that  liquor  is  or 
was  on  the  premises  is  admissible,  when  accompanied  by  evi- 
dence that  it  was  found  there.""  A  charge  of  keeping  for 
unlawful  sale  may,  of  course,  be  made  without  proof  of  any 
sale,  and  there  need  be  no  sale  to  render  the  keeping  unlaw- 
ful."' Evidence  of  the  possession  of  liquor  several  days  after 
the  time  it  is  claimed  he  kept  liquor  for  unlawful  sale  may 
be  shown,  the  rule  in  this  respect  being  stated  as  follows: 
"Upon  the  question  of  intent,  in  such  a  case,  the  acts  of  the 
defendant  soon  after,  as  well  as  shortly  before,  the  act  com- 
plained of,  may  have  a  bearing. ' '  "*  And  if  a  person  may 
lawfully  keep  liquors  for  sale  for  cei'tain  limited  purposes, 
proof  that  the  accused  kept  large  quantities  of  liquors,  or 
larger  quantities  than  the  purposes  for  which  he  might  make 
such  sales  may  be  shown."°     So  where  it  was  only  unlawful 

Commonwealth  v.  Mead,  140  Mass.  wealth  v.  Shea,   160  Mass.   6;    .35 

300;   3  N.  E.  39;   Commonwealth  N.     E.      83;      Commonwealth     v. 

V.   McKenna,    158   Mass.    207;    33  Lelghton,  140  Mass.  305;  6  N.  E. 

N.  E.  389;  Commonwealth  v.  Dear-  221;  State  v.  Krlnskl,  78  Vt.  162; 

born,  109  Mass.  368;  State  v.  Col-  62     Atl.     37;     Commonwealth     v. 

lins    (E.   I.),   67   Atl.   796;    Com-  Shaw,    116    Mass.    8;     Poston    v. 

monwealth   v.    Canny,    158    Mass.  State  (Neb.),  119  N.  W.  520. 
210;  33  N.  E.  340;  Commonwealth  oe  Commonwealth  v.  Lynch,  164 

V.   Shea,    160   Mass.   6 ;    35   N.   E.  Mass.  541 ;  42  N.  E.  95 ;  Common- 

83;  Commonwealth  v.  Morten,  162  wealth  v.  Wallace,  123  Mass.  400. 
Mass.  402 ;  38  N.  B.  708 ;  Common-  67  State  v.  McGlynn,   34  N.   H. 

wealth  V.  Powers,  123  Mass.  244;  422. 

Commonwealth     v.     Lynch,      151  68  Commonwealth    v.    Matthews, 

Mass.  358;   23  N.  E.  1137;   Com-  129  Mass.  487;  State  v.  White,  70 

monwealth   v.    Patten,    151    Mass.  Vt.  225;    39  Atl.   1085;   Myers  v. 

536;  25  N.  E.  20;  Commonwealth  State,  52  Tex.  Cr.  App.  558;    108 
V.  Ham,  150  Mass.  22;   22  N.  E.       S.  W.  392   (six  weeks  after  is  not 
704;    Commonwealth  v.   O'Connor,       contemporaneous)  ;    State   v.    Col- 
li   Gray,    94;     Commonwealth    v.       lins,  28  R.  I.  430;  67  Atl.  796. 
Timothy,  8   Gray,   480;    Common-  eo  State  v.,  Shank,  74  Iowa,  649; 

wealth' V.  Lincoln,  9  Gray,  288.  38  N.  W.  523;  State  v.  Costa,  78 

65  Commonwealth   v.   Mead,   140       Vt.  198;  62  Atl.  38. 
Mass.  300;  3  N.  E.  39;  Common- 
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to  keep  spirituous  liquors  for  unlawful  sale,  proof  that  the 
accused  at  the  same  time  and  place  kept  malt  liquors  for 
sale  was  admissible,  to  show  with  what  intent  he  kept  the 
spirituoiis  liquors.'"  Recent  purchases  of  liquor  by  the 
accused  may  be  shown/^  Common  report  or  the  reputa- 
tion of  the  place  as  a  place  where  liquors  are  kept  or  kept 
for  sale,  is  not  admissible,'^  nor  is  a  promise  made  by  the 
accused  several  months  before  the  alleged  time  of  the  keeping 
not  to  keep  liquors  any  longer  admissible,  because  the 
promise  was  not  made  ' '  shortly  before ' ' ''  the  act  complained 
of.'*  If  the  accused  claims  he  gave  away  the  liquors,  but  did 
not  sell  them,  then  he  has  the  burden  to  show  that  the  trans- 
action was  a  sale  and  not  a  gift;  and  if  he  does  not  call  the 
donees  as  witnesses  the  jury  may  take  his  neglect  into  con- 
sideration as  a  circumstance  against  him.''  As  bearing  upon 
the  keeping  of  liquors  with  intent  to  sell  them,  it  may  be 
shown  that  the  accused  had  paid  the  United  States  liquor  tax 
as  a  retailer,  and  this  fact  may  be  proven  by  an  examined 
copy  of  the  record  or  by  anyone  who  knows  the  fact.'"  So 
evidence  of  United  States  revenue  stamps  upon  kegs  in 
accused's  possession  is  admissible  to  show  the  kegs  contained 
malt  liquors."  Where  it  was  shown  that  the  accused  had 
on  the  premises  a  "drainer"  for  liquors,  it  was  held,  as  bear- 
ing on  his  intent,  that  he  might  put  in  evidence  a  conversa- 
tion concerning  the  object  of  his  purchasing  it,  which  he  had 
had  with  the  person  who  made  it,  at  the  time  he  ordered 
it.'*    Upon  a  charge  against  two,  a  statement  of  one,  not  in 

70  state  V.  Gorman,  58  X.  JT.  "State  v.  White,  70  Vt.  225; 
77;  Weinandt  v.  State,  80  Nob.  39  Atl.  1085;  State  v.  Momberg, 
161;    113  N.  W.   1040.  14    N.    D.    291;    103    N.   W.    .566 

71  Commonwealth  v.  Mead,  ]  10  (statute);  State  v.  Howard,  SI 
Mass.  300;  3  N.  E.  39;  State  v.  Me.  396;  40  Atl.  65;  Colby  v.  Fitz- 
Wright,  68  N.  H.  351;  44  Atl.  519.  gerald     (Iowa),    94    N.    W.    491; 

72  Cobleigh  v.  McBride,  45  Iowa,  Guy  v.  State,  96  Md.  692 ;  54  Atl. 
116.  879. 

73  Commonwealth  v.  Matthews,  77  State  v.  Wright,  68  N.  H.  351 ; 
129  Mass.  487.  44  Atl.   519;    State   v.   Stockman, 

74  Commonwealth  v.  Purdy,  147  9  Kan.  App.  422 ;  58  Pac.  1032. 
Mass.  29 ;  16  N.  B.  745.  78  Commonwealth    v.    O'Connor, 

75  Commonwealth    v.    Cummins,  1 1  Gray,  94. 
121  Mass.  63. 
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the  presence  of  the  other,  that  they  kept  liquor,  is  admissible, 
but  only  against  the  one  making  it/"  A  search  warrant  and 
return  thereon  is  not  admissible  in  evidence.*"  Nor  is  liquor 
or  liquor  barrels  found  on  the  premises  of  an  adjoining  owner 
or  in  the  same  building,  though  it  was  possible  for  the  de- 
fendant to  reach  his  hand  through  a  hole  in  the  partition 
wall  to  a  faucet  in  the  barrel  and  open  it  and  convey  the 
liquor  by  a  nearby  rubber  hose  onto  his  own  premises.*^  The 
books  of  an  express  company,  it  has  been  held,  are  not  admis- 
sible to  show  shipments  of  liquor  to  the  accused  to  the  town 
where  it  is  charged  he  kept  the  liquors.'^  Nor  can  it  be  shown, 
on  a  charge  of  keeping  liquor  in  a  named  town,  that  the  accused 
kept  liquor  outside  of  it.*^  If  an  unlawful  intent  be  once 
raised  by  the  evidence,  as  by  proof  of  unlawful  sales,  it  will 
be  presumed  that  it  continued,  on  proof  as  to  a  subsequent 
keeping  of  the  liquor.'*  In  a  case  where  the  accused  is  a 
registered  pharmacist  or  druggist  and  he  is  entitled  as  such 
to  sell  spirituous  liquors  under  his  license,  handbills  adver- 
tising certain  remedies,  distributed  by  him,  is  not  admissible 
in  evidence  unless  it  be  shown  that  intoxicating  liquor  was 

'9  state   V.  Kennard,   74   N.   H.  '    303;  5  N.  E.  832;  State  v.  Intoxi- 

76;   65  Atl.  376.  eating  Liquors  (Vt.),  73  Atl.  586. 

80  State  V.  Collins,  28  E.  I.  439;  si  state  v.  Suitor,   78  Vt.  '391; 

67  Atl.  796;  State  v.  Bradley,  96  63  Atl.  182. 

Me.    121;    51   Atl.   816;    Myers  v.  82  Stanley  v.  State,  89  Miss.  63 ; 

State,  52  Tex.  Cr.  App.  558;   108  42  So:  284.     But  other  cases  lead 

S.   W.    392;    Nelson   v.    State,   53  to  a  different  result.     See  Ray  v. 

Neb.  796;   74  N.  W.  279;  State  v.  State,  46   Tex.   Cr.  App.   176;    79 

Stoffels,  89  Minn.  205;   94  N.  W.  S.  W.  635. 

675 ;   Weinandt  v.  State,  80  Neb.  ss  Stanley  v.  State,  89  Miss.  63 ; 

161;    115  N.   W.    1040.     But  evi-  42  So.  284. 

dence  of  liquors  found  on  the  prem-  84  State   v.    Johns    (Iowa),    118 

ises  by  means  of  a  search  warrant  N.  W.  295.     But  one  inference  or 

may  be  put  in.     King  v.  McNutt,  presumption  cannot  be  based  upon 

11    Can.    Cr.    Cas.    26;    State    v.  another.     State  v.  Jacobs,  133  Mo. 

Costa,    78    Vt.    198;    62    Atl.    38;  App.  182;  113  S.  W.  244. 

Hardesty    v.    United    States,    164  Of  course,  it  must  be  shown  that 

Fed.  420;   Taylor  v.  State,  5  Ga.  the   liquor  is   such   liquor   as   the 

App.  237;  62  S.  E.  1048;  Smith  v.  statute  forbids  being  kept.     State 

State,  3   Ga.  App.   326;   59   S.   E.  v.   York,   74   N.   H.    125;    65   Atl. 

934     {search    illegal);     Common-  685;   State  v.  Costa,  78  Vt.   198; 

wealth    V.    Henderson,    140    Mass.  62  Atl.  38. 
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used  in  compounding  such  remedies.*"  A  direction  to  the 
purchaser  of  liquor  given  by  the  accused,  that  he  must  go 
outside  the  building  to  drink  it,  is  admissible,  and  so  is  the 
defendant's  refusal  to  open  it  for  him.*"  Expressions  of  the 
accused  of  a  desire  to  sell  liquor  made  several  months  before 
the  day  it  is  alleged  and  proven  he  had  possession  of  liquor 
is  admissible,  in  the  discretion  of  the  court,  upon  the  question 
of  intent.*'  And  so  it  may  be  shown  that  the  same  conditions 
existing  at  the  time  laid  existed  both  before  and  after  that 
date.**  Of  course,  it  must  be  proven  that  the  liquors  laid  in 
the  indictment  were  the  ones  kept.*'  The  accused  may  show 
that  he  was  in  possession  of  the  liquor  as  a  member  of  a 
club,  and  that  it  belonged  to  such  club  and  was  merely  for 
the  use  of  its  members.'"  It  is  no  defense  to  evidence  of  a 
finding  of  the  liquor  in  accused's  possession  that  the  warrant 
under  which  the  liquors  were  seized  was  illegally  issued,'^ 
nor  is  it  a  defense  that  other  liquors  were  kept  in  the  same 
building  at  the  same  time  the  liquors  in  question  were  kept.'- 

contained  medicinal  Jamaica  gin- 
ger, the  State's  chemist  was  per- 
mitted to  testify  that  he  had  never 
seen  it  put  up  in  such  bottles  as 
were  so  found;  that  he  never  saw 
such  a  bottle  used  in  pharmacy, 
and  that  there  was  a  standard 
form  of  bottles  used  for  Jamaica 
ginger.  State  v.  Kriniski,  78  Vt. 
162;  62  Atl.  37. 


85  State  V.  Hitchcock,  68  N.  H. 
244;  44  Atl.  296. 

86  State  V.  Costa,  78  Vt.  198; 
63  Atl.  38. 

An  accused  charged  with  sell- 
ing liquor  cannot  be  convicted  of 
keeping  liquor,  where  a  sale  was 
made  in  his  absence  and  without 
his  knowledge.  Mai  parte  Doherty, 
33  N.  B.  15. 

ST  State  V.  Collins,  28  E.  I.  439 ; 
67  Atl.  796. 

88  State  V.  Collins,  28  E.  I.  439 ; 
67  Atl.  796. 

ssWeinandt  v.  State,  80  Neb. 
161;   113  N.  W.  1040. 

90  Commonwealth  v.  Geary,   146 
Mass.  139;  15  N.  E.  363. 
.  91  State  V.  McCann,  61  Me.  116. 

92  Commonwealth  v.  Moore,  157 
Mass.  324;  31  N.  E.  1070 

Upon  a,  charge  of  keeping  liquor 
for  sale,  where»it  was  claimed  thai 
the  bottles  found  on  the  premises 


Proof  of  what  the  purchasers 
did  with  the  liquor  after  they  had 
left  the  premises  is  not  admissible 
where  they  told  the  defendant  they 
wanted  the  liquors  for  medicine  .it 
the  time  they  purchased  them. 
People  V.  Thompson,  147  Mich. 
444;  HI  N.  W.  96;  13  Dct.  L.  N. 
1122. 

Where  the  evidence  showed  ac- 
cused was  a  pharmacist,  samples 
of  handbills  which  he  had  dis- 
tributed advertising  certain  reme- 
dies were  held  inadmissible,  in  the 
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And  a  record  of  a  plea  of  guilty  to  a  complaint  charging  an 
unlawful  keeping  of  intoxicating  liquors  for  sale  at  a  certain 
time  and  place,  is  admissible  in  evidence  at  the  trial  of  the 
same  defendant  on  a  complaint  for  keeping  and  maintaining 
at  the  same  time  and  place  a  tenement  used  for  the  illegal 
sale  and  keeping  of  such  liquor.'^  And  an  indictment  for 
keeping  a  tenement  in  the  basement  of  a  building  for  such 
illegal  purpose  will  be  sustained  if  the  evidence  shows  that 
the  tenement  was  kept  as  a  "saloon,"  and  that  in  it  were  a 
counter  and  a  beer  pump,  and  bottles  and  tumblers,  some  of 
which  had  recently  contained  whisky,  that  intoxicating  liquors 


absence  of  an  offer  to  show  that 
liquor  was  used  in  compounding 
such  remedies.  State  v.  Hitchcock, 
68  N.  H.  244;  44  Atl.  296. 

Sales  of  liquor  from  the  same 
wagon  in  the  same  town  iiour 
months  before  was  held  admissible. 
Commonwealth  v.  Cotton,  138 
Mass.  500.  So  sales  on  the  prem- 
ises two  days  before.  Common- 
wealth V.  Henderson,  140  Mass. 
303;  5  N.  E.  832. 

In  prohibition  territory,  the  in- 
tent to  sell  liquors  may  be  in- 
ferred from  facts  which  do  not 
warrant  the  inference  of  an  intent 
to  sell  other  merchandise  in  the 
form  in  which  it  was  found;  as 
where  the  possessor  had  a  right  to 
sell  them  if  properly  marked,  and 
had  the  right  to  so  mark  it  after 
receiving  it,  and  before  he  in- 
tended to  sell  it.  Commonwealth 
V.  Mills,  157  Mass.  405;  32  N.  E. 
360;  Lewis  v.  State  (6a.),  64  S. 
E.  701. 

A  person  in  possession  of  liquor 
is  presumed  to  be  its  owner.  State 
V.  Fullman  (Del.),  74  Atl.  1. 

An  officer  discovering  liquor  on 
the  premises  by  means  of  a  search 
warrant  may  so  testify  without 
Droducing  the  warrant.     Common- 


wealth V.  Keenan,  148  Mass.  470; 
20  N.  E.  101. 

If  the  accused  be  a  witness  in 
his  own  behalf,  denying  ^_e  sold 
the  liquor  in  question,  he  may  be 
asked  if  he  did  not  have  in  his 
possession  at  the  time  of  the  al- 
leged sale  whisky  of  the  brand 
claimed  to  have  been  sold,  and  had 
whisky  at  all  time.  It  is  admis- 
sible to  show  he  .  was  selling 
whisky,  and  not  objectionable  as 
an  attempt  to  show  the  system  or 
prove  the  offense  of  having  whisky 
in  his  possession.  Myers  v.  State 
(Tex.),  118  S.  W.  1032. 

Evidence  of  police  officers  of 
what  they  had  seen  in  the  ac- 
cused's place  of  business  seven 
months  before,  and  also  his  eon- 
duct  and  management  of  the  place, 
was  held  admissible  on  a  charge 
of  exposing  and  keeping  liquor  for 
sale.  Commonwealth  v.  Gagne,  153 
Mass.  205;  26  N.  E.  449;  10  L.  E. 
A.  442. 

Evidence  sufficient  for  jury.  See 
Commonwealth  v.  Certain  Intoxi- 
cating Liquors,  107  Mass.  386,  392, 
note. 

93  Commonwealth  v.  Hazeltine, 
108  Mass.  479. 
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were  found  in  it,  and  in  the  story  above  it,  where  the  de- 
fendant lived,  and  that  the  defendant  admitted  that  he  had 
sold  liquors."* 

Sec.  954.    Carrying  on  the  liquor  business. 

There  is  some  slight  difference  between  carrying  on  liquor 
selling  without  a  license  and  maintaining  a  house  for  the  illegal 
sale  of  liquor,  or  keeping  liquor  for  illegal  sales,  or  maintaining 
a  liquor  nuisance,  or  even  being  a  common  seller  of  liquor  with- 
out a  license.  Proof  of  barrels  and  casks  and  boxes  on  the  ac- 
cused's premises  is  admissible,  that  they  were  brought  there  by 
draymen  or  expressmen,  and  other  facts  showing  the  receipt  of 
liquors  or  packages  resembling  such  packages  as  liquor  is  wont 
to  be  shipped  in.*'  Statements  of  the  acciised  that  he  intended 
to  sell  liquors  are  likewise  admissible.'"  Sales,  of  course,  may 
be  shown,  even  a  single  sale  though  usually  insufficient  to 
itself  show  a  carrying  on  of  the  business."^  It  may  be  shown 
that  large  quantities  of  liquor  were  received  at  the  railroad 
station  in  the  town  and  delivered  to  the  defendant."*  But  it 
is  not  admissible  to  show  that  the  general  reputation  of  accused 
was  that  he  was  engaged  in  the  liquor  business.""  Witnesses 
may  testify  to  sales  they  have  seen  without  calling  the  pur- 
chasers as  witnesses.^  Possession  of  a  United  States  revenue  tax 
stamp  by  the  accused,  such  as  are  issued  to  licensees  under 
the  Federal  statutes,  may  be  shown,''  but  not  where  it  is  issued 

9*  Commonwealth  v.  Conneally,  pie  v.  Moore,  155  Mich.  107;  118  K. 
108  Mass.  480.  W.    742 ;    15    Detroit    L.    N.    920 

96  Commonwealth  v.  Davenport,        ( billed  as  mineral  water ) . 

2  Allen,  299 ;  People  v.  Moore,  155  99  Warner  v.   Brooks,    14   Gray, 

Mich.    107;    118    N.   W.    742;-   15  107. 

Detroit  L.  N.  920.  i  People    v.    Moore,    155    Mich. 

98  Commonwealth  v.   Davenport,  107;    118  N.  W-  742;    15  Detroit 

supra.  L.  N.  920.    It  is  not  error  for  the 

97  Commonwealth  v.  Coolidge,  prosecution  to  refuse  to  produce 
138  Mass.   193;   Lawson  v.   State,  the  witnesses. 

65  Ala.  118.     See  Witherspoon  v.  2  Hestand      v.      Commonwealth 

State,  39  Tex.  Cr.  App.  65;  44  S.  (Ky.),   92   S.   W.   12;    28   Ky.   L. 

W.  164,  1096.  Rep.    1315;    State  v.   Intoxicating 

98Hanlon  v.  State,  51  Ark.  186;  Liquors,  80  Me.  57;    12  Atl.  794; 

10  S.   W.  265;   Klepper  v.   State,  State  ».  O'Connell,  82  Mo.  30;   19 

121  Ind.  491;  23  N.  E.  287;  Peo-  Atl.  86. 


§  954  TRAFFIC  IN  INTOXICATING   LIQUORS.  1666 

after  the  time  it  is  alleged  he  carried  on  the  business.^  Where 
a  witness  testified  to  a  purchase  of  medicine  from  the  accused, 
prescribed  by  a  doctor,  and  also  medicine  not  so  prescribed, 
although  he  did  not  know  the  name  of  the  latter  purchase, 
and  another  witness  testified  that  accused  several  times  during 
the  year  had  given  him  whisky,  and  another  testified  that  he 
had  purchased  bitt^s  of  the  accused,  and  still  another  that 
he  also  had  purchased  bitters  of  him,  though  he  did  not  know 
they  were  intoxicating,  although  he  bought  six  bottles  in  one 
day  to  sober  up  on,  it  was  held  that  the  evidence  was  not 
sufficient  to  show  that  the  accused  was  carrying  on  the  liquor 
business.*  But  where  it  was  shown  that  the  accused  had  been 
seen  "three  or  four  or  five  times"  distilling  liquors,  this  was 
held  to  show  that  he  was  carrying  on  the  liquor  business.^ 
So  proof  of  several  sales  without  a  license  on  a  like  number 
of  occasions  was  held  sufiScient  to  sustain  a  conviction."  Proof 
of  a  single  sale  of  three  pints  of  liquor  by  a  farmer  was  held 
not  sufficient  to  show  he  was  engaged  in  or  carrying  on  the 
liquor  business  as  a  retailer ;  ^  but  proof  that  the  accused  ' '  on 
several  occasions  sold  case  whisky  in  quantities  less  than  a 
quart"  was  held  to  show  he  was  carrying  on  such  business.® 
In  Massachusetts,  by  statute,  proof  of  three  distinct  sales  is 
enough  to  warrant  a  conviction  of  the  defendant  of  the  offense 
of  carrying  on  the  liquor  business,  and  unless  at  least  three 
sales  be  shown  there  can  be  no  conviction.^  But  if  three 
distinct  sales  be  shown  the  jury  are  required  to  find  a  verdict 
of  guilty.^"     There  need  not  be  direct  proof  of  three  sales, 

3  Lane  v.  State,  49  Tex.  Cr.  App.  »  Commonwealth    v.    Munn,     14 

442;  92  S.  W.  839.  Gray,      361;      Commonwealth     v. 

*  Barnes  v.    State,   40   Tex.   Cr.  Clark,    14    Gray,    367;     Common- 

App.  473;  72  S.  W.  177.  wealth  v.  Lamere,   11   Gray,  319; 

B  Grant  v.  State,  73  Ala.  13.  Commonwealth     v.     Whalen,     16 

6  Lemons  v.  State,  50  Ala.  130.  Gray,  23 ;  Commonwealth  v.  Kirk, 

7  Bryant  v.  State,  46  Ala.  302;  7    Gray,    496;    Commonwealth    v. 
Lawson  v.  State,  55  Ala.  118  (only  Barker,  14  Gray,  412. 

one  sale);   Anderson  v.  State,  32  lo  Commonwealth  v.  Barker,   14 

Fla.  242;  13  So.  435.  Gray,     412;     Commonwealth     v. 

8  Lemons  v.  State,  50  Ala.  130;  Kirk,  7  Gray,  496. 
State  V.  Day,  37  Me.  244    (four 

deliveries). 
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but  if  the  evidence  as  a  whole,  both  direct  and  circumstantial, 
satisfies  the  jury  that  the  accused  has  made  that  number 
during  the  time  alleged,  they  may  find  him  guilty.^^  Of 
course,  where  proof  of  three  sales  are  relied  upon,  the  sales 
must  be  three  distinct  transactions,  and  whether  or  not  there 
were  that  many  is  a  question  for  the  jury.^^  It  is  not  neces- 
sary for  the  Government  to  prove  the  three  sales  by  direct 
evidence,  "but  if  the  evidence,  positive  and  circumstantial, 
offered  by  the  Government,  tending  to  prove  sales,  and  that 
there  was  a  bar,  bottles  containing  liquors,  tumblers,  and 
other  things  of  like  character  in  the  defendant's  shop,"  satis- 
fies the  jury  ' '  that  the  defendant  had  made  as  many  as  three 
sales  during  the  time  alleged,"  it  is  competent  to  find  the 
defendant  guilty.^^  But  under  this  statute  an  accused  cannot 
be  cofivicted  by  merely  showing  that  he  had  a  saloon  and  all 
the  furniture,  paraphernalia  and  liquors  that  one  usually  finds 
in  such  places.^* 

Sec.  955.    Common  seller. 

Upon  a  charge  of  being  a  common  seller  of  intoxi- 
cating liquors  it  may  be  shown  that  the  accused  had  liquors 
in  his  possession  that  resembled  beer  or  whisky,  that  he  had 
bottles,  barrels,  casks,  decanters,  glasses,  whisky  barrels,  beer 
casks,  a  bar  and  the  usual  paraphernalia  of  a  saloon  on  his 
premises.^"  Evidence,  however,  to  show  accused  had  a  sign 
of  an  inn  over  his  door  is  not  admissible,  for  one  may  be  an 

11  Commonwealth     v.     Dady,     7       148  Mass.  457;  19  N.  E.  781. 
Allen,     531;      Commonwealth     v.  i*  Commonwealth    v.    Tubbs,     1 
Tubbs,   1   Cush.  2;    State  v.  Day,       Cush.  2. 

37  Me.  244.  lo  Commonwealth  v.  Lamere,  11 

12  Commonwealth  v.  Eumrill,  1  Gray,  319;  Commonwealth  v.  Boy- 
Gray,  388.  den,  14  Gray,  101;  Commonwealtli 

13  Commonwealth  v.  Mahony,  14  v.  Whalen,  16  Gray,  23;  Common- 
Gray,  46 ;  Commonwealth  v.  Tubbs,  wealth  v.  Pierce,  107  Mass.  487 ; 
1  Cush.  2;  Commonwealth  v.  Commonwealth  v.  Colter,  97  Mass. 
Dady,  7  Allen,  531;  State  v.  336;  Commonwealth  v.  Van  Stone, 
Hynes,  66  Me.  114;  Commonwealth  97  Mass.  548;  Commonwealth  v. 
V.  Cotter,  97  Mass.  336;  Common-  Webster,  6  Allen,  593;  Common- 
wealth V.  Van  Stone,  97  Mass.  wealth  v.  Munn,  14  Gray,  361; 
548 ;   Commonwealth  v.  Powderly,  Commonwealth  v.  Tubbs,  1  Cush.  2, 
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innkeeper  without  being  a  common  seller  of  liquor.*"  In  a 
prosecution  for  this  offense  such  sales  must  be  shown  which 
the  accused  could  not  make  without  a  license  or  proper  author- 
ity.*' Of  course,  more  than  one  sale  must  be  shown,  or  such 
evidence  must  be  produced  as  will  show  sales  to  such  as  apply 
for  the  liquor.  The  conditions  of  the  place,  as  stated,  may 
be  shown,  for  it  is*not  likely  a  person  will  fully  equip  a 
saloon  without  becoming  a  common  seller  of  the  liquors  to 
such  as  apply  to  him  for  them.  Statutes  often  provide  that 
proof  of  certain  facts  shall  be  sufficient  to  show  that  the 
accused  is  a  common  seller.  Thus,  where  one  provided  that 
proof  of  three  sales  should  be  prima  facie  evidence  that  the 
defendant  was  a  common  seller  of  liquors,  it  was  held  that 
the  jury  were  required  to  convict  upon  proof  of  that  number 
of  sales  within  the  time  alleged ;  *'  and  these  sales,  if  distinct 
and  separate,  may  be  made  upon  a  single  visit  of  the  pur- 
chaser to  the  accused's  place.*''  Direct  evidence  of  such  sales, 
as  in  proof  of  any  other  sales,  is  not  necessary,  but  may  be 
shown  by  circumstantial  evidence.^"  And  where  a  statute 
in  the  same  State  provided  that  the  delivery  of  liquor  from 
any  building  other  than  a  dwelling  house  should  be  prima 
facie  evidence  of  a  sale,  this  was  held  to  apply  to  a  charge  of 
being  a  common  seller,  and,  upon  proof  of  three  such  de- 
liveries, to  raise  the  presumption  that  the  accused  was  a 
common  seller,  upon  which  the  jury  must  find  him  guilty 
unless  other  facts  overturned  the  presumption.^* 

16  Commonwealth  v.  MMden,    1       12   Gray,    127 ;    Commonwealth   v. 

Gray,  486.  Whalen,    16    Gray,    23;    Common- 
ly Commonwealth   v.  Livermore,       wealth  v.  Kirk,  7  Gray,  496 ;  Com- 

2  Allen,  292.  monwealth    a.    Barker,    14    Gray, 

18  Commonwealth  v.  Barker,  14       412. 

Gray,  412.  An  advertisement  in  a  newspa- 

19  Commonwealth  v.  Graves,  97  per,  put  there  by  the  accused,  no- 
Mass.  114.  A  case  of  purchase  by  tifying  the  public  that  he  is  en- 
a  spy.  gaged  in  the  liquor  business  may 

2"  Commonwealth  v.  Dady,  7  be  put  in  evidence,  without  show- 
Allen,  531;  Commonwealth  v.  Ma-  ing  that  the  accused  wrote  the 
honey,  14  Gray,  46.  advertisement.     Commonwealth  v. 

21  Commonwealth    v.    Pillsbury,  Hildreth,  11  Gray,  327. 
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Sec.  956.    Exposing  liquors. 

Where  the  charge  is  an  exposing  and  keeping  of  liquors 
for  unlawful  sale,  proof  of  the  keeping  is  sufficient  to  support 
the  charge  without  proof  of  an  exposing.^^  An  accused  may 
be  convicted  of  exposing  liquors  for  sale  on  Sunday  by  proof 
of  his  admissions  that  he  had  in  that  respect  violated  the 
Sunday  laws.^^  But  proof  that  the  accused  was  in  his  saloon 
pn  Sunday,  the  doors  locked,  three  persons  in  the  saloon, 
behind  the  bar  the  usual  array  of  liquors  in  bottles,  the 
accused  behind  the  bar  with  his  sleeves  rolled  up  and  an 
apron  on,  and  two  glasses  on  the  bar  containing  liquor  of 
some  kind  which  were  removed  before  the  witness  could  reach 
them,  does  not  show  an  exposure  of  liquor  for  sale.-*  In 
New  Zealand  it  was  held  that  if  the  slide  of  the  bar  of  an 
hotel  was  up  so  that  anyone  looking  into  the  bar  could  see 
what  was  in  it,  the  contents  of  the  bar  was  exposed,  and  if 
the  circumstances  were  such  as  to  lead  to  the  conclusion  that 
liquor  could  be  had  on  paying  for  it,  the  liquor  was  exposed 
for  sale.^'' 

Sec.   957.    Keeping  place  for  unlawful  sale   of  liquors — 
Nuisance. 

As  pointed  out  in  the  section  on  keeping  liquor  for  unlaw- 
ful sale,  there  is  a  distinction  between 'such  an  offense  and 
the  offense  of  keeping  a  place  for  unlawful  sale  of  liquors, 
and  this  distinction  must  be  constantly  kept  in  mind.  The 
distinction  between  keeping  a  place  for  unlawful  sale  of 
liquors  and  keeping  a  liquor  nuisance  is  so  thin  that  upon 
questions  of  evidence  it  may  often  be  disregarded.  These 
two  offenses  require  proof  of  actual  unlawful  sale  or  sales 
or  that  the  liquors  were  kept  for  unlawful  sale,  in  a  par- 

22  Commonwealth  v.  Atkins,  136  23  Grimes  v.  Jersey  City,  29  N. 

Mass.  160;  Commonwealth  v.  Tay,  J.  L.  320. 

146    Mass.    146;     15    N_    e.    503;  24  People   v.   Owens,    148   N.   Y. 

Commonwealth  v.  Henderson,   140  648;    43   N.    E.    71;    affirming   91 

Mass.  303;  5  N.  E.  832;  Common-  Hun,   344;    36   N.   Y.   Supp.    755; 

wealth  V.  Welch,   140  Mass.  372;  City  Council  v.  Talck,  3   Rich  L. 

5  N.  E.  166.  (S.  C.)   299. 

20  In  re  Biggins,  19  N.  Z.  630. 
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tieular  building — which  is  generally  a  sale  without  a  license 
or  permit — and  mere  proof  of  the  establishment  or  maintenance 
of  a  building  for  that  purpose  and  witli  the  intent  to  so 
use  them  is  not  sufficient  to  justify  a  conviction.^"  Proof  of 
a  single  illegal  sale  in  the  building  is  sufficient  to  show,  under 
the  usual  statutes,  that  the  place  was  kept  for  illegal  sale  or 
is  a  liquor  nuisanee,^'^but  whether  or  not  it  is  so  is  a  question 
for  the  jury.^'  Proof  of  a  maintenance  even  for  a  single  day 
is  sufficient  to  support  the  charge.^'  But  actual  sales  need 
not  be  proven.  Thus,  the  finding  of  liquor  in  a  building  not 
a  dwelling  house  ^''  and  jugs  and  bottles  and  liquor  glasses — 
even  if  found  by  means  of  a  search  warrant — in  which  are 
liquors,  justifies  a  conviction.^'  It  may  be  shown  that  the 
accused  kept  liquor  on  the  premises  at  a  time  when  no  claim 
is  made  that  he  kept  it  for  an  unlawful  purpose.^^  It  is  not 
sufficient,  however,  to  prove  the  keeping  of  the  place  for  the 


26  State  V.  Harris,  27  Iowa,  429 ; 
Commonwealth  v.  Welsh,  1  Allen,  1 . 

27  state  V.  Eeyelts,  74  Iowa, 
499 ;  38  N.  W.  377 ;  Commonwealth 
V.  Greenan,  11  Allen,  241;  Com- 
monwealth V.  Farrand,  12  Gray, 
177;  State  v.  Tierney,  74  Iowa, 
237 ;  37  N.  W.  17G.  Contra,  sale  to 
minors  when  in  company  of  two 
adults.  Commonwealth  v.  Hayes, 
150  Mass.  506;   23  N.  E.  216. 

28  Commonwealth  v.  Patterson, 
138   Mass.   498. 

29  Commonwealth  v.  Higgins,  1 6 
Gray,  19 ;  Commonwealth  v.  Mitch- 
ell, 115  Mass.  141.  See  Reason  v. 
Commonwealth,  5  Ky.  L.  Rep.  (ab- 
stract)   428. 

30  State  V.  Norton,  41  Iowa,  430 ; 
State  V.  Farley,  87  Iowa,  22;  53 
N.  W.  1089;  Commonwealth  v. 
Boyle,  145  Mass.  373;  14  N.  E. 
155. 

31  State  V.  Baskins,  82  Iowa, 
761;  48  N.  W.  800;  State  v.  Flem- 
ing, 86  Iowa,  294;  53  N.  W.  234; 
State      V.      Cleary,      97      Iowa, 


413;  66  N.  W.  724;  Com- 
monwealth V.  GaflFey,  122  Mass. 
334;  Commonwealth  v.  Mc- 
Closkey,  123  Mass.  401;  State  v. 
Illsley,  87  Iowa,  49;  46  N.  W. 
977;  Commonwealth  v.  Kelley, 
152  Mass.  486;  25  N.  E.  835; 
Commonwealth  v.  Hughes,  154 
Mass.  298;  28  N.  E.  1055;  Com- 
monwealth V.  Kohlmeyer,  124 
Mass.  322;  Commonwealth  v. 
Moore,  147  Mass.  528;  18  N.  E. 
403;  Commonwealth  v.  Vahey,  151 
Mass.  57;  23  N.  E.  659;  Common- 
wealth V.  Lattinville  (Mass.), 
25  N.  E.  972;  State  v.  Fertig,  70 
Iowa,  272;  30  N.  W.  633;  State 
V.  StoflFels,  89  Minn.  205 ;  94  N.  ■ 
W.  675;  State  V.  O'Connor,  3  Kan. 
App.  594;  43  Pac.  859;  State  v. 
Giroux,  75  Kan.  695 ;  90  Pac.  249 ; 
Commonwealth  v.  Doe,  108  Mass. 
418;  Commonwealth  v.  Glennan, 
116  Mass.  46. 

32  Commonwealth  v.  Carney,  108 
Mass.  417. 
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purpose  of  making  illegal  sales,  without  there  be  proof  of 
an  actual  illegal  keeping  of  liquors  for  sale.'''  In  one  case 
proof  of  keeping  a  grocery  and  of  twice  illegally  selling 
liquor  in  an  adjoining  room  was  deemed  sufficient  to  show  a 
keeping  of  a  tenement  for  illegal  sales.^*  Where  it  was  shown 
that  accused  kept  a  room  for  lawful  business  and  that  an 
elevator  or  dumb  waiter  ran  from  it  to  an  upper  room,  wherein 
an  officer  found  a  quantity  of  liquor,  it  was  held  that  this 
was  sufficient  evidence  of  a  keeping  of  the  first  room  for 
unlawful  sales.^^  Sales  in  a  duly  licensed  place  on  Sunday  is 
sufficient  to  sustain  a  judgment  that  the  accused  kept  the 
place  for  illegal  sales.'"  Upon  a  charge  of  keeping  a  building 
upon  a  certain  day  and  continuously  until  bringing  the 
action,  it  is  not  necessary  to  prove  that  the  entire  building 
was  kept  for  illegal  sales,''  nor  that  it  was  maintained  during 
the  entire  period  laid.'^  Proof  of  a  sale  by  a  charwoman  or 
scrubwoman  on  Sunday  is  not  sufficient,  unless  it  be  shown 
she  was  authorized  to  make  the  particular  sale.''  The  proof 
must  show  that  the  place  was  kept  for  illegal  sales  at  the 
time  the  action  was  brought,  and  it  is  not  sufficient  to  show 

33  Commonwealth  v.  Welsh,  1  Al-  36  Commonwealth    v.    McCurdy, 

len,  1.  109  Mass.  364. 

3*  Commonwealth  v.  McArty,  11  37  Commonwealth      v.      Rooney, 

Gray,  456;  Commonwealth  v.  Far-  142  Mass.  474;  8  N.  E.  411;  Com- 

rand,     12     Gray,     177;     Common-  monwealth   v.   Bulkley,   147  Mass. 

wealth    V.    Ryan,    136    Mass.    436;  581;  18N.  E.  571;  Commonwealth 

Commonwealth  v.  Greness,   11  Al-  v.  Godley,  11  Gray,  454.     But  see 

len,   241;    Commonwealth  v.  Hey-  Commonwealth    v.    McCaughey,    9 

wood,    105    Mass.    187;    Common-  Gray,  296;  Commonwealth  v.  Mc- 

wealth  V.  Everson,  140  Mass.  292;  Arty,     11     Gray,    456;     Common- 

2  N.  E.  839.  wealth  v.  Hersey,  144  Mass.  297; 

35  Conimonwealth  V.  Kinsley,  108  11  N.   E.   116;    Coinmonwealth   v. 

Mass.  24;   Commonwealth  v.  Con-  Patterson,  153  Mass.  5;   26  N.  E. 

nolly,    108    Mass.    480;    Common-  136;    Commonwealth   v.    Lee,    148 

wealth  V.  GafFey,  122  Mass.  334;  Mass.  8;    18  N.  E.  586. 

Commonwealth     v.     Bulkley,     147  38  Commonwealth     v.     Mitchell, 

Mass.   581;    18   N.   E.  571;    Com-  115  Mass.  141. 

monwealth    v.    Bryan,    148    Mass.  39  Commonwealth  v.  Hagan,  152 

455;  19  N.  E.  555;  Commonwealth  Mass.  565;  26  N.  E.  95;  Common- 

V.  Kelley,  152  Mass.  486;  25  N.  E.  wealth    v.    Dunbar,    9    Gray,    298. 

835.  See  State  v.  Prater,  59  S.  C.  271; 

37  S.  E.  933. 
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that  it  was  so  kept  in  the  past.'"'  But  it  is  not  necessary  for 
the  prosecution  to  show  the  defendant's  guilt  "conclusively;" 
it  is  sufficient  if  it  be  shown  beyond  a  reasonable  doubt.** 
It  may  be  shown  that  persons  had  drunk  liquor  in  the  house, 
and  that  the  accused  had  been  seen  in  the  several  rooms  of 
the  house.*-  So  cards  taken  from  the  jugs  of  liquors,  showing 
the  kind  of  liquors  j^ej  contained,  and  also  the  accused's 
name,  are  admissible.*'  And  where  the  accused  claimed  he 
had  sold  out  the  place  before  the  date  of  keeping  laid  in  the 
indictment,  evidence  to  show  sales  by  him  and  his  conduct 
about  the  premises,  after  the  date  fixed  in  the  indictment,  was 
held  admissible  as  affecting  his  credibility  as  a  witness.** 
Where  a  witness  testified  that  he  had  often  seen  the  accused 
in  the  barroom  and  almost  every  day  around  the  door,  he 
was  permitted  to  say  he  had  not  seen  him,  during  business 
hours,  any  other  place.*^  Evidence  is  admissible  to  show 
accused's  sign  was  upon  the  building,*"  but  it  is  not  admissible 
to  show  that  prosecution  had  been  commenced  against  another 
person  for  keeping  the  same  place  a  short  time  before.*' 
Where  it  is  shown  or  admitted  that  the  accused  was  the  pro- 
prietor of  a  place  and  did  "business  thereat,"  it  is  evidence 
from  which  the  jury  may  presume  that  the  illegal  sales  made 
on  the  premises  were  made  by  the  accused  or  with  his  con- 
sent.*' So  applications  by  the  accused  for  a  license  and  the 
license  thereon  are  admissible  to  show  his  proprietorship  of 
the  premises  and  control  of  them.*'     A  deed  conveying  the 

40  State  V.  Paige,  50  Vt.  445.  **  Commonwealth  v.  Mason,  116 

«i  State  V.  Hoxsft,  15  R.  I.  1;  22  Mass.  66. 

Atl.  1059;  2  Am.  St.  838.  is  Commonwealth  v.  Mclvor,  117 

42  Commonwealth  v.  Boyden,  14  Mass.  118. 

Gray,      101;      Commonwealth      v.  *«  Commonwealth  v.  Intoxicating 

Stoehr,   109  Mass.  365;    Common-  Liquors,   122  Mass.  36. 

wealth    V.    Dearborn,     109    Mass.  "  Commonwealth  v.  Brown,  136 

368;  Commonwealth  \ .  Haehr,  113  Mass.  171. 

Mass.  207 ;   Commonwealth  v.  Mc-  *«  Commonwealth    v.    Chadwick, 

Ivor,    117    Mass.     118;     Common-  142  Mass.  595;  8  N.  E.  589. 

wealth   V.   Mead,   153   ilass.   284;  <!>  Commonwealth     v.     Andrews, 

26  K.  E.  855.  143  Mass.  23;  8  N.  E.  643;  Com- 

43  Commonwealth  v.  Stoehr,  109  monwealth  v.  Sullivan,  156  Mass. 
Mass.  365.  229;  30  N.  E.  1023. 
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premises  to  the  accused  is  admissible,  without  specific  testi- 
mony that  the  name  of  the  grantee  in  it  is  the  name  of  the 
accused,  when  they  are  identical,  in  connection  with  some 
evidence  of  his  control  of  the  premises,  even  though  executed 
many  years  before.'*"  As  a  rule,  it  is  not  admissible  to  show 
in  defense  that  another  was  arrested  for  a  violation  of  the 
liquor  laws  on  the  premises."^  So  where  the  accused  gave 
evidence  that  he  had  leased  the  premises  to  another,  who  held 
a  license,  it  was  held  not  admissible  to  show  that  he  had  been 
arrested  a  year  before  for  keeping  a  disorderly  house,  unless 
a  motive  be  first  shown  for  making  a  pretended  lease,  as  a  prac- 
tice to  refuse  licenses  to  such  a  person  to  the  accused's  knowl- 
edge, or  a  pre'\'ious  refusal  of  a  license  to  him.  for  that  reason, 
or  that  he  had  reason  to  fear  it  would  be  refused  him  on  that 
ground.^^  It  is  always  a  question  whether  or  not  the  accused 
is  in  the  actual  control  of  the  place  laid  in  the  indictment, 
and  any  evidence  throwing  light  upon  that  necessary  fact 
is  admissible.  Thus,  it  is  proper  to  show  that  the  de- 
fendant's wife  was  on  the  premises  where  it  is  shown  the 
liquor  was  sold.°^  And  a  witness  who  saw  the  accused  upon 
the  premises  near  the  time  of  a  sale  may  be  asked  "who 
assumed  to  be  the  proprietor  and  to  control  the  premises, ' '  -'^ 
and  his  answer  that  the  defendant  had,  based  upon  his  sup- 

50  Commonwealth   v.   Mead,    153       Supp.     157;    7    N.    Y.     Cr.     Rep. 
Mass.  284 ;  26  N.  E.  855.  In  many       444. 

States   identity   of   name   is   sufB-  02  People  v.  Bradt,  supra. 

cient  to    secure  the   admission   of  sa  Commonwealth   v.   Hogan,    11 

the  deed  in  evidence.  f^ray,      315;      Commonwealth     v. 

But  a  receipt  for  the  rent  given  Stoehr,   109   Mass.   365;   Common- 

a  third  party,  one  pretending  to  be  wealth  v.  Dearborn,  109  Mass.  368 ; 

the  owner,  and  who  is  beyond  the  Commonwealth     v.     Clymer,     150 

State,   is   not   admissible  to   show  Mass.  71;  22  N.  E.  436;  Common- 

that  the  person   to   whom  it  was  wealth   v.    Sisson,    126   Mass.   48; 

given  was  the  keeper  of  the  prem-  Commonwealth  v.  Mead,  153  Mass. 

ises,  and  not  the  defendant.    Com-  284;  26  N.  E.  855. 

monwealth    v.    Tobin,    100    Mass.  54  State  v.  Cook,  30  Kan.  82;   1 

156;  35  N.  E.  454.  Pac.  32;  State  v.  Arnold,  98  Iowa, 

51  Commonwealth  v.  Hughes,  165  253 ;     67    N.    W.    252 ;     Common- 
Mass.  7;  42  N.  E.  121;  People  v.  wealth  v.  Fisher,  138  Mass.  504. 
Bradt,    45    Hun,    445;     10    N.    Y.  But    the    accused    cannot    show 
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position  that  such  was  the  case  from  the  fact  that  the  de- 
fendant kept  his  horses  in  the  barn,  where  the  liquor  was 
sold,  and  had  control  of  the  hotel  on  the  same  premises,  is 
not  objectionable.*^  Proof  of  sales  of  liquors  is  always  ad- 
missible,*"  even  of  sales  in  the  absence  of  the  accused,  if  there 
be  evidence  that  he  knew  of  them  or  the  inference  may  be 
reasonably  drawn  tlj^t  he  knew  they  were  being  made.'"' 
Evidence  of  a  prior  conviction  of  the  maintenance  of  the 
same  place  for  illegal  sales  is  admissible  when  in  connection 
with  other  evidence  showing  the  place  is  run  as  before.^*- 
Witnesses  may  testify  they  had  heard  liquor  called  for  in 
the  place  and  saw  a  delivery  made  pursuant  to  the  call.**'  The 
accused's  business  card  may  be  put  in  evidence,  if  properly 
identified.*"  Testimony  of  a  witness  that  accused  kept  the 
saloon  in  question  and  that  he  knew  him,  tends  to  identify 
him  as  the  proprietor  of  the  saloon."^  Proof  of  acts  of  others 
■on  the  premises  with  the  apparent  purpose  of  concealing 
liquors  from  police  officers-  are  admissible,  because  they  fur- 
nish some  reason  to  infer  that  they  were  acting  in  defendant 's 
interests,  under  his  employment.  This  is  especially  true  ii  it 
be  shown  such  others  subsequently  were  with  the  accused  when 
he  applied  for  a  license  to  keep  the  premises."^  And  where 
the    accused's   premises    were    connected   with   his    mother's 

that  a  person  he  claims  was  the  with  a  pitcher  and  glasses  in  his 

proprietor  attempted  to  employ-  a  hand,   and   on  being   asked   if   he 

third  person  as  a  bartender.   State  had  water,  said  he  had  something 

V.  Bane,  1  Kan.  App.  537 ;  42  Pac.  better.    This  statement  was  put  in 

376;  nor  can  it  be  shown  that  the  evidence,  though  made  out  of  the 

accused   had   on   his    building   an  presence    of    the    accused.      Com- 

innkeeper's   sign.      Commonwealth  monwealth    v.    Gaffey,    122    Mass. 

V.  Madden,  1  Gray,  486.  334. 

B5  State    V.    Arnold,     98     Iowa,  58. Commonwealth    v.    Line,    149 

253 ;   67  N.  W.  252.  Mass.  65 ;  20  N.  E.  697. 

68  State  \.  Oder,  92  Iowa,  767;  b9  Commonwealth  v.  Aaron,  114 

61  N.  W.  190;   State  v.  Keno,  41  Mass.  255. 

Kan.   674;    21   Pac.  803;   State  v.  «o  Commonwealth    v.     Twombly, 

Dugan,  52  Kan.  23;   34  Pac.  409.  119  Mass.  104. 

57  State  V.  Oder,  92  Iowa,  767 ;  "i  People    v.    Blake,     52    Mich. 

61  X.  W.  190.  586;   18  N.  W.  360. 

In  one  instance  a,  man  was  seen  «2  Commonwealth     v.     Sullivan, 

coming  from   the   suspected   place  156  Mass.  229;  30  N.  E.  1023. 
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where  she  lived  alone,  and  which  could  only  be  reached  from 
defendant's  premises  by  passing  through  his  own  dwelling 
house,  it  was  held  admissible  to  show  that  under  such  a  search 
warrant  only  half  a  bottle  of  liquor  was  found  on  his  prem- 
ises, and  that  under  another  search  warrant  two  cases  of  beer 
and  a  bottle  of  whisky  were  found  on  her  premises,  although 
the  liquor  thus  found  on  the  mother's  premises  was  returned 
to  her.°'  So  the  situation  of  another  tenement,  occupied  by 
the  accused,  may  be  shown  to  be  such  in  connection  to  the  one 
in  which  it  is  claimed  the  liquor  was  kept,  that  the  use  made 
of  it  was  evidence  that  the  latter  was  kept  for  the  illegal 
sales."* 


Sec.  958.    Liquor  nuisance. 

As  pointed  out  in  another  section,  there  is  not  much  differ- 
ence between  keeping  a  place  for  the  illegal  sale  of  liquor  and 
the  keeping  of  a  liquor  nuisance.     A  charge  of  the  main- 


63  Commonwealth  v.  McCullow, 
140  Mass.  370. 

64  Commonwealth  v.  Wallace, 
143  Mass.  88;   9  X.  E.  5. 

An  officer  may  testify  what  he 
found  upon  the  premises  searched. 
Commonwealth  v.  McCue,  121 
Mass.  358. 

The  circumstances  of  the  dis- 
covery of  liquor  on  the  premises 
may  be  shown.  Commonwealth  v. 
Locke,  145  Mass.  401;  14  N.  E. 
621. 

The  accused  cannot  show  that 
he  was  ignorant  that  the  doing  or 
not  doing  of  a  certain  thing  made 
a  difference  in  law.  Commonwealth 
V.  Everson,  140  Mass.  292;  2  X. 
E.  839. 

Upon  evidence  tending  to  show 
that  the  accused  was  a  barkeeper, 
and  that  in  the  absence  of  his  mas- 
ter he  made  illegal  sales,  he  may 
be  convicted  of  maintenance  of  the 
place    as    a    nuisance.      Common- 


wealth V.  Brady,  147  Mass.  683; 
18  N.  E.  568. 

Attempts  of  the  defendant's  ser- 
vants to  conceal  the  liquor  which 
is  on  the  premises  may  be  shown. 
Commonwealth  v.  Locke,  145  Mass. 
401;   14  N.  E.  621. 

It  .cannot  be  shown  that  the  ac- 
cused had  been  intoxicated  at  dif- 
ferent times.  People  v.  Converse 
(Mich.),  121  X.  W.  475. 

Evidence  of  sales  not  proved  be- 
fore the  grand  jury  may  be  given 
by  the  prosecution.  Commonwealth 
V.  Edds,  14  Gray,  406;  Common- 
wealth V.  Phelps,   11  Gray,  73. 

An  afBdavit  made  by  an  accused 
several  weeks  after  the  date  when 
it  is  alleged  he  kept  the  place, 
to  the  effect  that  he  owned  the 
place  at  the  time  he  made  it,  has 
been  held  admissible  to  show  con- 
trol and  ownership.  Common- 
wealth V.  McCue,  121  Mass.  358. 
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tenance  of  a  liquor  nuisance  can  be  sho>vn  by  proof  of  unlaw- 
ful sales  of  liquor  in  the  place  described  in  the  indictment."" 
As  the  decree  abating  the  nuisance  must  apply  to  the  place 
laid  in  the  indictment,  it  follows  that  the  evidence  must  point 
out  with  certainty  that  place,  but  it  is  not  necessary  to  show 
that  the  entire  building  was  used  for  the  purposes  of  illegal 
handling  of  liquor.  ^,Thus,  where  one  room,  of  a  house  was 
situated  beyond  the  jurisdiction  of  t'le  court,  that  fact  was  held 
not  to  prevent  the  court  reaching  with  its  decree  a  single  room 
in  the  house  within  its  jurisdiction,  though  it  was  charged 
that  the  entire  house  was  a  nuisance.""  So  where  the  charge 
was  that  accused  kept  "a  building  in  north  side  of  Main 
Street  next  door  west  from  Chamber's  store,"  in  a  par- 
ticular city,  proof  that  the  place  was  in  that  street,  but  "next 
door  west  of  Chamberlain's  store,"  was  held  not  a  fatal 
variance.""  Proof  of  a  gift  of  liquor  at  the  house  of  one  P, 
where  defendant  lived,  was  held  to  support  a  charge  that  he 
maintained  a  liquor  nuisance  "at  his  residence.""*  But  on 
a  charge  of  maintaining  a  nuisance  in  a  certain  frame  build- 
ing on  lots  described,  ^evidence  may  not  be  given  that  a 
nuisance  was  also  maintained  in  another  building  on  the  same 
lots. ""     In  order  to  show  the  character  of  the  place  and  the 

«5  Commonwealth  v.  Farrand,  12  to  try  the  accused  for  the  mainte- 

Gray,    177.     But  not  by   showing  nance    of    two    nuisances    on    one 

the  accused  kept  a  saloon  when  »  charge. 

saloon  may  be  lawfully  kept.  It  need  not  be  shown  that  the 
Sopher  v.  State,  169  Ind.  177;  81  place  was  used  for  illegal  pur- 
N.  E.  913.  But  statutes  make,  poses  during  the  entire  period 
often,  the  mere  finding  of  liquor  in  named  in  the  indictment;  but 
the  accused's  possession  sufficient  proof  that  it  was  kept  for  the  pur- 
evidence  of  keeping  a  nuisance.  pose  of  a  sale  or  gift  during  any 
State  V.  Giroux,  75  Kan.  695;  90  part  of  the  time  within  the  days 
3?ac.  249.  named  in  the  indictment  is  suffi- 

«6  Commonwealth  v.  Hersey,  141  cient.     State   v.   Kapiesky    (Me.), 

Mass.  297;  11  N.  E.  116.  73  Atl.  830. 

07  State  V.  Verden,  24  Iowa,  126.  A  barkeeper  may  be  convicted  of 

68  State  V.  Marchbanks,  61  S.  C.  maintaining  a  nuisance  in  the  ab- 
17;  39  S.  E.  187.  sence  of  his  employer,  by  showing 

69  State  V.  Poul,  14  X.  D.  557;  he  made  illegal  sales.  Commou- 
105  N.  W.  717.  To  permit  the  ad-  wealth  v.  Brady,  147  Mass.  683; 
mission  of  such  evidence  would  be  18  N.  E.  568. 
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kind  of  business  carried  on  in  it,  proof  of  intoxicated  persons 
having  been  seen  to  come  from  it  is  admissible.'"  Where  a 
statute  provided  that  the  notorious  character  of  the  premises 
might  be  proven  to  show  that  the  place  is  a  nuisance,  wit- 
nesses may  testify  concerning  its  reputation  as  a  place  where 
liquors  can  be  obtained,  and  even  give  the  conversation  of 
persons  concerning  the  premises ;  '^  but  unless  such  a  statute 
is  in  force  the  general  reputation  of  the  place  cannot  be 
shown.'^  If  a  keeping  be  shown  only  once  that  will  justify 
a  finding  that  the  place  is  a  liquor  nuisance.''  Under  an  Iowa 
statute  it  was  held  that  proof  of  an  intention  to  use  the  prem- 
ises as  a  liquor  nuisance  need  not  be  made,  and  it  was  error 
to  instruct  the  jury  that  such  proof  must  be  put  in  by  the 
prosecution.'^  It  is  not  necessary  always  to  charge  that  a 
sale  was  made  to  a  particular  person,  so  that  a  person  testify- 
ing that  he  purchased  liquor  as  charged  in  one  count  of  an 
indictment  may  testify  that  he  purchased  liquor  at  another 
time,  where  a  second  count  charges  that  a  sale  was  made  or 
liquor  kept  for  sale.'"  Of  course,  the  liquor  must  be  shown 
to  be  an  intoxicating  liquor.'^  Proof  of  a  sale  on  Sunday 
cannot  be  objected  to  on  the  ground  that  it  will  subject  the 
accused  to  double  punishment."    A  statement  of  the  accused 

When  leading  questions  not  er-  derly  house,  its  gener?,!  reputation 

roneous.      Commonwealth    t     Cha-  may  be  put'  in  evidence.     Joliff  v. 

ney,  148  Mass.  6;  18  N.  E.  J72.  State,  53  Tex.Cr.App.61;  109  S.  W. 

'0  Commonwealth  v.  Meaney,  151  ■  176.    So  it  may  be  to  bring  knowl- 

Mass.  55;  23  N.  E.  730;  Common-  edge   home   to   the   owner   who   is 

wealth  V.  Gay,  153  Mass.  211;  20  charged  with  permitting  his  house 

N.  E.  571;    State  v.  Marchbanks,  to  be  run  as  a  nuisance.     Stats  v. 

61  S.  C.  17;  39  S.  E.  187.  Brooks,  74  Kan.  175;  85  Pac.  1013. 

71  State  V.  Wilson,  15  R.  I.  180;  'a  Commonwealth  v.  Kerrissey, 
1  Atl.  415.  See  State  v.  Kings-  141  Mass.  110;  4  N.  E.  820;  State 
ton,.  5  R.  I.  297;  State  v.  Spauld-  v.  Kapicsky  (Me.),  73  Atl.  830. 
ing,  61  Vt.  505;  17  Atl.  844;  State  Testate  v.  Harris,  27  Iowa,  429. 
V.  Christian  (Mo.  App.),  114  S.  "State  v.  Robinson,  61  S.  C. 
W.  549.  106;  39  S.  E.  247. 

72  Commonwealth  v.  Eagan,  151  78  Florence   v.   Berry,    01    S.   C. 
Mass.  45;  23  N.  E.  494.  237;  39  S.  E.  389. 

But   where   the   Liegislature   de-  77  State  v.  Moorhead,   22   E.   I. 

clares  a  house  in  which  liquors  are       272;  47  Atl.  545. 
sold  or  kept  for  illegal  sale,  a  disor- 
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that  he  kept  a  "blind  tiger"  may  be  admitted,'^  and  the 
prosecution  may  ask  the  accused  on  cross-examination  if  he  had 
a  Government  license,  as  an  affirmative  answer  would  be  evi- 
dence that  he  may  have  intoxicating  liquor  in  his  possession.'" 
Evidence  given  under  a  count  of  charging  a  sale  may  be  con- 
sidered under  a  count  charging  the  maintenance  of  a  nuisance, 
embraced  in  the  sam«  indictment.*"  Evidence  to  show  United 
States  revenue  stamps  on  kegs  found  on  the  premises  is  admis- 
sible to  show  that  the  kegs  contained  malt  liquors.'^  So  a 
witness  may  testify  he  furnished  a  person  money  to  buy 
liquor,  who  then  went  into  the  accused's  house  and  soon 
returned  with  liquor.'^  Bottles,  jugs,  kegs,  barrels,  glasses 
and  liquors  seized  under  a  search  warrant  may  be  put  in 
evidence  as  bearing  on  the  question  even  though  the  search 
warrant  be  illegal.*^    Evidence  that  the  accused  several  years 


's  Rush  V.  Commonwealth 
(Ky.),  47  S.  W.  586;  20  Ky.  L. 
Rep.  775. 

78  Throckmorton  v.  Common- 
wealth (Ky.),  49  S.  W.  474;  20 
Ky.  L.  Rep.  1508. 

80  State  V.  Otten,  10  Kan.  App. 
351;  59  Pae.  380;  60  Pac.  1132; 
Commonwealth  v.  Maloney,  IG 
Gray,  20. 

81  State  V.  Wright,  68  N.  H.  351 ; 
44  Atl.  519. 

82  State  V.  OTnIalley,  J32  Iowa, 
696;  109  N.  W.  491. 

On  a  charge  of  keeping  a  disor- 
derly house,  the  evidence  must  show 
that  the  accused's  •  place  became  a 
place  of  common  resort,  where  cus- 
tomers were  furnished  liquors  by 
him,  and  became  intoxicated.  State 
V.  Eairort,  64  N.  J.  412;  45  Atl. 
786. 

Where  the  evidence  showed  that 
the  city  marshal,  "by  request"  of 
the  accused,  visited  his  place  of 
business,  it  was  held  error  for 
the  State's  counsel  to  argue  that 


this  evidence  showed  complaints 
had  been  made  concerning  the 
character  of  the  establishment. 
State  V.  Foley,  45  N.  H.  466. 

83  State  V.  O'Connor,  3  Kan. 
App.  594;  43  Pac.  859;  State  v. 
Wright,  98  Iowa,  702;  68  N.  W. 
440.  But  the  warrant  itself  is  not 
when  not  connected  with  the  evi- 
dence of  finding  the  articles.  Mc- 
Cade  v.  State  (Neb.),  122  Pac. 
893. 

Proof  of  an  actual  sale  is  not  nec- 
essary to  find  that  a  place  is  a 
liquor  nuisance.  State  v.  Lord,  8 
Kan.  App.  257;  55  Pac.  503. 

Efforts  on  the  part  of  the  ac- 
cused's wife  made  on  the  premises 
to  destroy  liquor  may  be  shown. 
Commonwealth  v.  Downey,  148 
Mass.  14;   18  N.  E.  584. 

Statements  of  men  on  the  prem- ' 
ises  that  they  had  bought  beer 
which  they  then  hald  in  their 
hands,  made  in  the  presence  of  the 
accused  on  the  premises,  although 
they  did  not  say  they  had  bought 
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prior  to  the  time  it  is  charged  the  nuisance  was  maintained 
permitted  disorderly  persons  to  gather  on  his  premises  may 
not  be  received ;  '*  nor,  on  a  charge  of  a  sale,  may  evidence 
be  received  concerning  the  condition  of  the  place  several  days 
after  the  proceedings  were  begun/'  Bills  and  accounts  in 
the  accused's  name  for  liquor  found  on  the  premises  are 
admissible  to  show  the  character  of  the  business  there  carried 
on.'^  It  cannot  be  shown  that  the  accused  at  times  other 
than  those  charged  refused  to  sell  liquors.*^ 

Sec.  959.    Local  option — Proof  of  adoption. 

The  usual  local  option  statutes  present  two  phases  of  the 
question  whether  the  law  is  in  force  in  a  particular  district, 
so  far  as  the  question  of  evidence  is  concerned.  Thus,  statutes 
in  some  States  expressly  require  the  courts,  in  a  prosecution 
for  a  violation  of  the  liquor  laws,  to  take  judicial  notice 
whether  the  law  has  been  put  in  force  by  an  election,  in 
which  cases  it  is  not  necessary  to  either  allege  or  prove  that 
it  is  in  force,""  while  in  other  States  it  must  be  specifically 
alleged  and  proven  that  it  has  been  duly  adopted,  and  each 
successive   step   necessary   to   secure   its   adoption   must   be 

it  of  him,  are   admissible.     Com-  A  sham  lease  is  no  defense  to  the 

mon wealth  v.  McCable,  163  Mass.  person    who    made    it.      Common- 

98;  39  N.  E.  777.  wealth  v.  Locke,  148  Mass.  125;  19 

84  State   V.   Engleman,    66    Kan.  N.  E.  24. 

340;  71  Pac.  859.  .  Proof  of  illegal  sales  on  two  dif- 

85  Topeka  v.  Chesney,  66  Kan.  ferent  days  does  not  necessarily 
480;   71  Pac.  843.  show  the  element  of  a  continuing 

86  State  V.  Corn,  76  Kan.  416;  use  of  the  tenement  for  an  illegal 
91  Pac.  1067.  purpose,    though    the    Jury    may 

On  a  trial  for  keeping  a  "blind  draw   that    conclusion    from    such 

tiger,"    testimony    that    a    person  proof.     Commonwealth  v.  McNeff, 

could  go  to  any  closet  or  cupboard  145  Mass.  406;  14  N.  E.  616. 

in     the     community     and     obtain  88  Eauch   v.    Commonwealth,   78 

liquor  is  not  admissible,  in  the  ab-  Pa.  St.  490;   Coombs  v.  State,  81 

sence  of  evidence  connecting  the  ac-  Ga.   780;   8   S.  E.  318;   Young  v. 

cused  with  such  liquor.     Gorman  Commonwealth,  14  Bush,  161.   The 

V.  State,  52  Tex.  Cr.  App.  24;  105  court  may  charge  the  jury  it  is  in 

S.  W.  200.  force.     State  v.  O'Brien,  35  Mont. 

87  State  V.  Linder,  76  Ohio  St.  482;  90  Pac.  514. 
463;  81  N.  E.  753. 


§959 


TRAFFIC   IN  INTOXICATING  LIQUORS. 


1680 


proven,'"  unless  a  statute  makes  the  declaration  of"tlie  election 
board,  or  court  selected  for  that  purpose,  sufficient  evidence  of 
its  adoption.""  Where  the  court  takes  judicial  notice  when 
the  law  was  adopted,  the  judge  may  read  the  minutes  of  the 
tribunal  showing  its  adoption  and  inform  the  jury  when  the 
law  went  into  force."^  But  where  the  declaration  of  adoption 
is  made  prim-a  facj^  evidence  of  the  fact  that  the  law  is  in 
force,  the  defendant  may  show  that  it  was  never  duly  adopted, 
as,  that  it  did  not  receive  the  requisite  number  of  votes."^ 
As  a  rule,  where  the  State  must  show  the  adoption  of  the 
law,  the  evidence  must  be  incorporated  in  the  transcript  on 
appeal  or  the  ca.se  will  be  reversed."^  As  the  adoption  of  the 
law  is  made  a  matter  of  record,  proof  of  its  adoption  must 
be  made  by  such  record,  either  by  the  introduction  in  evidence 
of  the  original  records  or  certified  copies  of  them."*     The 


80  Bryant  v.  State,  65  Miss.  435 ; 
4  So.  343;  Donaldson  v.  State,  15 
Tex.  App.  25;  Butler  v.  State,  25 
Fla.  347 ;  6  So.  67 ;  Heney  v.  State 
(Tex.),  16  S.  W.  342;  Carnes  v. 
State,  23  Tex.  App.  449;  5  S.  W. 
133;  Crowder  v.  State  (Tex.  Cr. 
App.),  49  S.  W.  375.  Upon  such 
proof  the  court  may  say  it  is  in 
force.  Teague  v.  State,  51  Tex.  Cr. 
App.  526,  529;  102  S.  W.  1141, 
1144;  Byrd  v.  State,  51  Tex.  Cr. 
App.  539;  103  S.  W.  863;  Crigler 
V.  Commonwealth  (Ky.),  83  S.  W. 
587;  Gue  v.  Eugene  (Ore.),  100 
Pac.  254;  Dills  v.  State  (Tex.), 
117  S.  W.  835. 

90  Neighbors  v.  Commonwealth 
(Ky.),  9  S.  W.  718. 

The  fact  that  the  judge  trying 
the  case  had  been  a  party  to  a  con- 
test of  election  for  the  adoption 
of  local  option  does  not  disqualify 
him  to  sit  as  judge.  Truesdell  v. 
State,  42  Tex.  Cr.  App.  544;  61 
S.  W.  935. 

81  Coombs  V.  State,  81  Ga.  780; 
8  S.  E.  318. 

92  Neighbors    v.    Commonwealth 


(Ky.),  9  S.  W.  718;  Lively  V.  State 
(Tex.  Cr.  App.),  73  S.  W.  1048 
(injunction  restraining  the  publi- 
cation of  the  result  of  the  elec- 
tion) ;  Keller  v.  State,  46  Tex.  Cr. 
App.  588;  81  S.  W.  1214;  Truesdell 
V.  State,  42  Tex.  Cr.  App.  544 ;  61 
S.  W.  935;  Bowman  v.  State,  38 
Tex.  Cr.  App.  14;   40  S.  W.  796; 

41  S.  W.  635;  Fitze  v.  State  (Tex. 
Cr.  App.),  85  S.  W.  1156;  State  v. 
Kline  (Tex.  Cr.  App.),  93  Pac. 
237;  Blackwell  v.  Commonwealth 
(Ky.),  54  S.  W.  843  (petition  not 
sufficiently  signed ) .  Contra,  Young 
V.  Commonwealth,  14  Bush,  161. 

93  Carnes  v.  State,  18  Tex.  App. 
375.  But  the  accused  may  admit 
it  is  in  force,  and  thereby  waive 
proof  of  its  adoption.  Starnes  v. 
State  (Tex.  Cr.  App.),  107  S.  W. 
555;  Parker  v.  State,  39  Tex.  Cr. 
App.  262;  45  S.  W.  812. 

9*  Carnes  v.  State,  23  Tex.  App. 
449;  5  S.  W.  133;  Gable  v.  State, 

42  Tex.  Cr.  App.  501;  60  S.  W. 
968  (slight  variance  is  immate- 
rial). 
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State  has  the  burden  to  show  that  the  offense  was  committed 
within  the  district  that  has  adopted  the  law,  and  the  proper 
record  of  its  metes  and  bounds  is  admissible  to  show  the 
boundaries  of  the  district. °°  If  the  law  has  been  twice 
adopted,  and  both  adoptions  cover  the  time  of  the  offense, 
then  the  conviction  may  be  had  upon  proof  of  the  adoption 
at  either  time."*  Usually  courts  will  not  take  judicial  knowl- 
edge that  local  option  has  been  adopted  in  a  particular  district 
or  political  division  of  the  State.  That  is  a  question  for 
proof. "^  But  a  statute  may  be  broad  enough  to  require  the 
court  to  take  judicial  notice  of  the  proclamation  bringing  the 
statute  into  force  in  a  particular  district,"*  or  even  of  the 
result  of  the  balloting.""  And  although  a  statute  may  require 
that  a  record  or  certificate  be  made  of  the  publication  of  the 


93  Lively  v.  State  (Tex.  Cr. 
App.),  73  S.  W.  1048;  Casey  v. 
State  (Tex.  Cr.  App.),  59  S.  W. 
884;  Matkius  v.  State  (Tex.  Cr. 
App.),  62  S.  W.  911;  Crowder  v. 
State  (Tex.  Cr.  App.),  49  S.  W. 
375. 

soTippett  V.  State,  53  Tex.  Cr. 
App.  180;  109  S.  W.  161.  See  Lad- 
wig  V.  State,  40  Tex.  Cr.  App.  585; 
Thornton  Intoxicants  Barney  349 
51  S.  W.  390;  and  also  Stephens 
V.  State,  50  Tex.  Cr.  App.  251;  96 
S.  W.  7. 

In  some  States  statutes  forbid 
the  impeachment  of  election  pro- 
ceedings; in  which  case  evidence  of 
irregularities  are  not  admissible. 
State  V.  O'Brien,  35  Mont.  482;  90 
Pac.  514. 

In  reading  from  the  original  rec- 
ord of  the  proceedings  for  adoption 
of  local  option,  it  is  not  error  to 
read  other  proceedings  in  the 
record  intermixed  with  the  former 
proceedings.  Coleman  v.  State,  53 
Tex.  Cr.  App.  578;  111  S.  W.  1011. 

Precamed  proceedings  of  county 
commissioners    were    regular,   and 


special  sessions  properly  held.  Lad- 
wig  V.  State,  40  Tex.  Cr.  App.  585; 
51  S.  W.  390;  Douglass  v.  State, 
21  Ind.  App.  302;  52  N.  E.  238; 
Bowman  v.  State,  38  Tex.  Cr.  Rep. 
14;  40  S.  W.  796;  41  S.  W.  635. 

Where  it  is  necessary  to  prove 
the  law  has  been  adopted,  it  is  a 
question  for  the  jury  to  determine 
whether  it  has  been  adopted.  Sav- 
age V.  State  (Tex.  Cr.  App.),  88 
S.  W.  351. 

97  Eegina  v.  Bennett,  1  Ont.  445 ; 
Eegina  v.  Walsh,  2  Ont.  206;  Ee- 
gina V.  Elliott,  12  Ont.  524;  Ex 
parte  White,  20  N.  b.  552;  Math- 
ieu  V.  Wentworth  [1895],  4  Quebec 
Q.  B.  343;  Eegina  v.  Cameron,  12 
Ont.  524;  State  v.  O'Brien,  35 
Mont.  482;  90  Pac.  514;  Green  v. 
State,  53  Tex.  Cr.  App.  466;  110 
S.  W.  919;  Commonwealth  v. 
Adair,  6  Ky.  L.  Eep.  (abstract) 
306. 

ssEx  parte  Phillips,  26  N.  B. 
397;  Em  parte  Doherty,  27  IS".  B. 
292. 

09  Hall  V.  South  Norfolk,  8  Man- 
itoba, 430. 
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order  declaring  prohibition  in  force,  yet  that  is  not  the  only 
way  in  which  the  adoption  may  be  proveii.  Thus,  the  news- 
papers in  which  the  notice  was  published  may  be  produced 
and  put  in  evidence  to  prove  the  fact  of  publica;tion.^  But 
where  the  only  evidence  was  the  testimony  of  the  publisher 
that  he  had  published  the  notice  as  required  by  law,  and  the 
order  of  the  court  (ftclaring  the  result  and  prohibiting  sales 
of  liquor  in  the  district,  and  there  was  no  certificate  of  publi- 
cation of  the  judge  as  the  statute  required,  it  was  held  that 
there  was  no  showing  that  the  law  was  in  force.^  In  the  State 
where  this  decision  was  rendered  it  is  held  that  the  State 
makes  a  prima  facie  case  by  proving  the  order  for  the  election, 
the  order  of  declaration  of  the  result  and  prohibiting  the  sale, 
the  publication  of  such  order,  and  a  sale  within  the  district.* 
This  declaration  and  order  of  the  court  and  the  judge's  cer- 
tificate of  the  publication  are  admissible  in  evidence.*  The 
order  for  the  election  raises  the  presumption  that  all  the  steps 
necessary  to  give  validity  to  the  proceedings  have  been  com- 
plied with,  and  'it  is  not  necessary  to  put  in  evidence  the 
petition  for  an  election. °    "Where  the  copy  of  the  order  put  in 

1  Armstrong  v.  State  (Tex.  Cr.  App.  624;  108  S.  W.  683;  State  v. 
App.),  47  S.  W.  1006;  Crouse  v.  Melton,  130  Mo.  App.  262;  109  S. 
State,  57  Md.  327.  W.    858;     McUrory    v.     Commor.- 

2  Aston  V.  State  ( Tex.  Cr.  App. ) ,  wealth,  8  Ky.  L.  Rep.  ( abstract ) 
49  S.  W.  393.  437;   Harryman  v.  State,  53  Tex. 

s  Morton  v.   State,   37   Tex.   Cr.  Cr.   App.    474;     110    S.    W.    926; 

App.   131;    38   S.   W.    1019;    Ben-  Commonwealth  v.  Anderson,  10  Ky. 

nett  V.  Commonwealth,  11  Ky.  L.  L.  Rep.  307;  Carnes  v.  State  (Tex. 

Rep.   (abstract)  370.  Cr.  App.),   110  S.  W.  928;   Efird 

4  Wright  V.   State,  37  Tex.   Cr.  v.  State,  44  Tex.  Cr.  App.  447;  71 

App.  3;    38  S.  W.  811;   Beaty  v.  S.  W.  957;   Cantwell  v.  State,  47 

State,  53  Tex.  Cr.  App.  432;   110  Tex.  Cr.  App.  521;   85  S.  W.  18; 

S.  W.  449 ;  Fields  v.  State,  52  Tex.  HoUey  v.  State,  46  Tex.  Cr.  App. 

Cr.  App.  451;  107  S.W.  857;  State  324;     81    S.    W.    957;    Young    v. 

V.  Kline  (Ore.),  93  Pae.  237.  Commonwealth,  14  Bush  161;  Nel- 
ls Wright  V.   State,   37   Tex.   Cr.  son  v.  State    (Tex.  Cr.  App.),  75 

App.  3;   35  S.  W.  150;   38  S.  W.  S.    W.    502;    Skipwith     v.     State 

811;  Morton  v.  State,  37  Tex.  Cr.  (Tex.  Cr.  App.),   68    S.   W.   278; 

App.  131;  38  S.  W.  1019;  Barton  State  v   Carmody,   50   Ore.   1;    91 

V.  State,  43  Fla.  477;  31  So.  361;  Pac.  446,  1081;   State  v.  O'Brien, 

Johnson    v.    State,    52    Tex.    Cr.  35  Mont.  482 ;  90  Pac.  514. 
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evidence  did  not  show  in  what  court  it  was  entered,  but  the 
clerk  of  the  county  court  testified  it  was  from  the  records  .of 
that  court,  that  was  held  sufficient  to  show  it  was  an  order  of 
that  court.*  The  original  minutes  are  admissible  in  evidence, 
and  it  is  not  necessary  to  produce  certified  copies  of  them.' 
The  Legislature  may  determine  what  shall  be  sufficient  proof, 
prima  facie  or  conclusive.'  Where  the  poll  list  and  return 
showed  an  election  was  held  in  election  precinct  No.  1,  but 
the  order  was  for  an  election  in  justice's  precinct  No.  1,  the 
officer's  return  thoroughly  identifying  the  election  as  held  in 
the  latter  precinct  was  held  admissible."  In  New  York  the 
certificate  of  the  town  clerk  attached  to  a  copy  of  the  result 
of  the  election,  with  details  taken  by  him  from  the  returns 
filed  with  him,  are  held  sufficient,  though  the  result  has  never 
been  determined  by  the  town  board,  and  the  county  treasurer 
is  bound  thereby.^"  In  New  Brunswick  it  is  held  that  a 
statute  reciting  that  an  order  in  council  had  been  made  bring- 
ing the  local  option  act  into  force  in  a  county  was  not  evi- 
dence it  was  in  force  there.^^  The  presumption  in  some 
States  is  raised  by  statute  that  the  order  of  the  result  of  the 
election  was  rightfully  entered,  and  the  burden  to  show  that 
it  was  not  is  upon  the  party  attacking  it."    The  fact  that  the 

8  Blackwell  v.  Cominonwealth  Misc.  Eep.  576 ;  58  N.  Y.  Supp. 
(Ky.),  54  S.  W.  843;   21  Ky.  L.       574. 

1240.  11  .Ba;   parte    Mercer,    25    N.   B. 

'Holley   V.    State,   46    Tex.   Cr.  517. 

App.    324;    81    S.    W.    957.  In   New   York,  it   is   held   that 

Evidence     of     injunction     pro-  the      holding     of      a      local      op- 

ceedings    to    prevent    putting    the  tion  election  is  a  matter  of   such 

law   into    force   is   not   admissible  notoriety   that   the    county   treas- 

for  the  defense.     Keller  v.   State,  urer   may   take   notice   of   it   and 

46   Tex.  Cr.  App.  588;    81   S.  W.  refuse  to  issue  tax  certificates  in 

1214.  order  that  the  applicant  may  se- 

8  Lloyd    v.     Dollison,     23     Ohio  cure  a  license.     People  v.   Foster, 

Cr.  Ct.  571;  Allen  v.  State    (Tex.  27  N.   Y.  Misc.  Rep.  576;    58  N. 

Cr.  App.),  59  S.  W.  264.  Y.    Supp.    574;    People    v.    Ham- 

9  Nelson  V.  State  (Tex.  Cr.  ilton,  27  N.  Y.  Misc.  Eep.  360;  58 
App.),  75   S.  W.   502.  N.  Y.  Supp,  959. 

10  People  V.  Adair,  44  N.  Y.  12  Bowman  v.  State,  38  Tex. 
Misc.  Eep.  444;  89  N.  Y.  Supp.  Cr.  App.  14;  40  S.  W.  796;  41  S. 
376;    People  v.  Foster,  27  N.  Y.      W.  635;   Allen  v.  State  (Tex.  Cr. 

App.),  59  S.  W.  264. 
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judge's  certificate  as  to  publication  of  the  order  does  not 
give  the  dates  of  the  publication  is  imiraterial  if  he  certifies^ 
that  the  publication  was  made  "for  the  time  and  in  the 
manner  required  by  law."  '*  Nor  is  it  immaterial  that  it  was 
not  made  when  the  result  of  the  election  was  ascertained,  but 
some  time  after,  and  on  the  evening  before  it  is  sought  to  be 
put  in  evidenee.^^  If  the  entry  certifying  to  the  publication 
has  been  made  and  entered  of  record,  then  oral  evidence  of 
the  publication  cannot  be  given,  nor  can  oral  evidence  be 
given  until  it  is  shown  that  such  an  entry  has  not  been  made.^^ 
The  entry  is  admissible  in  evidence  though  made  by  the  .judge 
upon  the  testimony  of  his  predecessor  in  office  and  upon  that 
of  the  publisher,  a  year  or  longer  after  pu\)lication.^''  But  if 
a  statute  makes  no  provision  for  recording  notice  of  publica- 
tion, the  fact  that  a  record  was  made  will  not  entitle  it  to 
admission  in  evidence.'^  If  a  proper  certificate  of  publication 
of  the  order  putting  the  law  in  force  be  shown,  it  is  not  neces- 
sary for  the  State  to  show  that  notices  for  an  election  were 
given,  for  that  will  be  presumed.^"  The  fact  that  the  order 
embraced  improper  matters  will  not  be  sufficient  to  exclude 
its  introduction  in  evidence.^'  If  the  accused  claims  the  elec- 
tion was  invalid  because  held  within  a  period  during  which 
it  could  not  be  held  because  of  a  prior  election,  he  must  show 
that  fact  if  he  wishes  to  avail  himself  of  it ;  ^^  and  if  it  be 
shown  there  was  such  an  election  he  must  show  it  was  a  valid 

isHarryman  v.  State   (Tex.  Cr.  less  v.   State,   Id.   892;    Ex  parte 

App.),   110  S.  W.  926;   Carnes  v.  Burge,    32    Tex.    Cr.    R.   459;    24 

State     (Tex.    Cr.    App.),    110    S.  S.  W.  289;  Dresehsel  v.  State,  35 

W.    928.      Sufficient    publication.  Tex.  Cr.  R.  579;  34  S.  W.  932.] 

People     V.     Whitney,     105     Mich.  ir  Toole   v.  State,   88  Ala.   158; 

622;   63  N.  W.  765.  7  So.  42. 

1* Casey    v.    State      (Tex.     Or.  is  Neal    v.    State,    51    Tex.    Cr. 

App.),  59  S.  W.  884.  App.   513;    102   S.  W.    1139;    Huff 

15  Armstrong  v.  State   (Tex.  Cr.  v.  State    (Tex.  Cr.  App.),   102  S. 

App.),    47    S.    W.    981.      Contra,  W.    1144;    State    v.    Carmody,    50 

Gorman  v.  State,  52  Tex.  Cr.  App.  Ore.  1;  91  Pae.  446;  91  Pac.  1081. 

327;    106   S.   W.   384.  lo  Neal    v.    State,    supra;    Huff 

isBarham    v.    State    (Tex.    Cr.  v.  State,  supm. 

App.),  53  S.  W.   109.  20  Holland  v.  State,  51  Tex.  Cr. 

[Citing  Crockett  v.  State   (Tex.  App.    147,    157;    101    S.   W.    1002, 

Cr.   App.),   49   S.   W.   392;    Love-  1004. 
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election,  for  it  will  be  presumed  such  prior  election  was  in- 
valid.^' If  there  be  a  paper  designated  in  the  order  for  the 
publication  of  notice,  and  it  is  the  duty  of  the  judge  to  select 
a  paper,  it  will  be  presumed  he  made  the  selection/^  The 
adoption  is  sufficiently  proved  by  the  introduction  of  a  county 
court  record  showing  that  the  clerk  and  two  judges  cast  up 
the  votes,  reported  the  result  to  the  court  which  showed  a 
majority  against  the  sale,  and  an  order  for  publication, 
followed  by  a  certified  copy  of  the  affidavit  of  the  publisher 
of  a  newspaper  showing  its  publication.^'*  "Where  a  statute 
made  no  provision  for  the  entering  the  fact  of  publication 
upon  record,  nor  the  publication  itself,  and  the  record  dis- 
closed that  the  notices  were  ordered  published,  it  was  held 
that  it  would  be  presumed  notice  by  publication  of  the 
adoption  had  been  duly  given,  and  it  was  not  necessary  for 
the  State  to  prove  it,  the  burden  being  on  the  defendant  to 
show  it  was  not  published  if  he  desired  to  avail  himself  of 
the  omission.-*  "Where  the  record  failed  to  disclose  that  the 
county  clerk  called  to  his  assistance  two  county  judges  to 
assist  in  canvassing  the  election  returns,  it  was  held  sufficient 
to  show  that  he  did  so  by  his  oral  testimony.-"    "Whether  local 

21  Holland   v.   State,  supra.  "the  commissioners'  court  of  said 

22  Holland   v.   State,   supra.  county    did   pass   and    publish   an 

23  State  V.  O'Brien,  35  Mont.  order  declaring  the  result  of  said 
482;  90  Pac.  514;  State  v.  Hitch-  election  and  prohibiting  the  sale 
cock,  124  Mo.  App.  101;  101  S.  of  intoxicating  liquors,"  was  held 
W.  117;  State  v.  Swearingen,  128  not  sufficient  to  withstand  a  mo- 
Mo.  App.  605;   107  S.  W.  1.  tion  to  quash.     Smitham  v.  State, 

24  State  V.  Oliphant,  128  Mo.  53  Tex.  Cr.  App.  173;  108  S.  W. 
App.   252;    107    S.   W.   32;    State  1183. 

V.  Haines   (Mo.  App.),  107  S.  W.  ,In    Arkansas    the    election    re- 
36.  turns  are  forwarded  to  the  coun- 
ts State  V.  Swearingen,  128  Mo.  ty     election     commissioners,     who 
App.   605;    107   S.   W.   1.  lay  them  before   the  county  court 
Unnecessary     recitals     will     not  at  its  next  term;   and  this  court 
vitiate   the   certificate  of   publica-  determines  whether  a  majority  of 
tion.      Walker    v.    State,    52    Tex.  the  voters  were  for  licensing  the 
Cr.  App.   293;    106   S.  W.   376.  sale   of   liquors,   and   if   so  issues 
Where  the  county  judge  should  licenses  accordingly.     It  was  held 
have    made    the    publication,    an  that    the    issuance   wf    a    license 
allegation   in   an  indictment   that  raised    a    presumption     that     the 
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option  has  been  adopted  is  a  question  for  the  jury  trying  the 
case.^*  But  in  Texas,  where  the  certificate  of  the  court  in 
evidence  shows  that  the  local  option  law  has  been  put  in  force, 
the  court  may  inform  the  jury  that  it  is  in  force."  Still  if 
there  be  doubt  whether  the  order  was  properly  published,  the 
court  may  not  charge  the  jury  the  law  was  in  force,  but  must 
leave  that  question  %r  it  to  decide.^*  "Where  a  statute  pro- 
vided that  it  should  "be  competent  to  introduce  the  record, 
or  a  transcript  thereof,  of  the  preamble  and  resolution  of  the 
board  of  supervisors,  and  such  record  and  transcript  should 
be  evidence  that  the  provisions  of  this  act  are  in  full  force 
within  such  county,"  and  the  statute  required  that  the  pre- 
amble to  the  resolution  of  the  board  prohibiting  the  sale  of 
liquors  in  the  territory  should  set  forth  the  fact  that  the 
election  had  been  duly  called  and  held  in  the  county, 
with  the  result  of  the  election,  it  was  held  that  a  resolution 
without  such  a  preamble  was  not  sufficient  to  show  that  the 
statute  was  in  force  in  such  county.^"  But  under  such  statute 
it  was  also  held  that  it  was  not  necessary  to  prove  a  promulga- 
tion of  such  a  preamble  and  the  adoption  of  such  resolution.^" 
And  where  the  statute  provided  that  the  regularity  of  the 
proceedings  prior  to  the  adoption  of  the  prohibitory  resolution 
should  not  be  open  to  question,  it  was  held  that  the  introduc- 
tion in  evidence  of  the  preamble  and  prohibitory  resolution 
was  sufficient  evidence  of  the  existence  of  prohibition  in  the 
county,  and  proceedings  prior  thereto  need  not  be  put  in  evi- 
denced^    If  the  statute  makes   the  report  of  the   election 

court   found   there   was   a   major-  Eep.  3;    35   S.  W.   150,  38  S.   W. 

ity  in  favor  of  licenses.     State  v.  811;  Shields  v.  State,  38  Tex.  Cr. 

Sanger,   76   Ark.   169;    88    S.   W.  Eep.  252;  42  S.  W.  398. 

903.  28  Jones   v.    State,    38    Tex.    Cr. 

20  State  V.  Brown,  130  Mo.  App.  App.  533;  43  S.  W.  981. 

214;     109    S.    W.    99;     Jones    v.  29  People   v.   Murphy,   93   Mich. 

State,   38   Tex.   Cr.  App.   533;    43  41;  52  N.  W.  1042. 

S.  W.  981.  so  People    v.    Adams,    95    Mich. 

27  Sebastian    v.    State,    44   Tex.  641;  65  N.  W.  461 

Cr.    App.    508 ;     72    S.    W.    849 ;  3i  People  v.  Whitney,  105  Mich. 

Nelson  v.  State    (Tex.  Cr.  App.),  622;    63    N.    W.    765.      See    also 

75  S.  W.  502;    Johnson  v.  State,  Neighbors  v.  Commonwealth,  9  S. 

52  Te^.   Cr.  App.  624;   108  S.  W.  W.  718;    10  Ky.  L.  Kep.  594. 
683;  Wright  v.  State,  37  Tex.  Cr. 
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commissioners  conclusive  of  the  fact  of  adoption,  then  no  pro- 
ceedings prior  thereto  can  be  attacked.^^  A  record  is  not 
defective  because  it  does  not  show  that  proof  of  the  notice 
of  the  election  was  presented  to  the  court,  nor  even  that  the 
publication  was  made.'^  The  deputy  of  the  officer  whose  duty 
it  is  to  keep  the  record  and  make  certified  copies  of  it  may 
certify  to  the  result  of  the  election.^*  A  recital  in  the  record 
that  a  petition  for  a  local  option  election  had  been  presented 
with  the  requisite  number  of  signers — over  one-tenth  of  the 
qualified  voters  of  the  district  in  this  instance — ^that  is  suffi- 
cient proof  that  a  sufficient  number  of  voters  signed  the  peti- 
tion.^" It  is  not  necessary  that  the  minutes  of  the  court 
declaring  the  result  of  the  election  be  signed  by  the  .iudge  of 
the  court  to  entitle  them  to  put  them  in  evidence.'"  The  fact 
that  the  county  commissioners  made  the  order  for  the  election 
and  also  another  declaring  the  result  while  sitting  as  a  board 
of  equalization,  or  at  a  time  when  by  statute  they  are  required 
to  sit,  does  not  render  their  actions  in  local  option  proceedings 
void.'^  An  order  is  valid  which  selects  the  places  for  holding 
the  election  as  the  regular  voting  places  in  the  territory  and  the 
election  officers  as  its  regular  election  officers.'*  A  record  is  not 
defective  because  it  does  not  disclose  how  the  board  or  court 
ascertained    the   petition   was    signed   by   qualified   voters." 

32  Conrad    v     State,     70    Miss.  37  Abbott  v.   State,  42  Tex.  Cr. 
733;   12  So.  851.  App.  8;  57  S.  W.  97. 

33  State  V.  Hutton,  39  Mo.  App.  ss  Matkins   v.    State    (Tex.    Cr. 
410.  App.),  58  S.  W.  108. 

34  7n  re  Eothwell,  44  Mo.  App.  39  State    v.    Fornmn,    121    Mo. 
215.  App.  502;  97  S.  W.  269. 

In  Missouri  it  is  held  that  evi-  What  is  sufficient  -evidence  that 

dence    of   the    result   of    the   elec-  tlie  voters  of  a,  town  voted  against 

tion  is  the  clerk's  certificate  filed  the  issuance  of  licenses,  see  State 

with    the   county   records.      In   re  'i.    Bollenbach     (Minn.),    108    N. 

Eothwell,  44  Mo.  App.  215;  State  W.  3. 

V.  Searcy,  46  Mo.  App.  421 ;  State  The  defense  may  show  that  the 

V.  Searcy,  111  Mo.  236;  20  S.  W.  town  in  which  the  alleged  offense 

186,  240;  State  v.  Mackin,  51  Mo.  had  been  committed  had  been  va- 

App.  299.  cated  before  the  election  was  held, 

3=  State  V.  Dugan,  110  Mo.  138;  though  no   proper   record   of  such 

in  S.  W.  195.  vacation     had     ever     been     made. 

36  Wright  v.  State.  36  Tex.  Cr.  Lewis   v.   State    (Tex.   Cr.   App.), 

App.  35:   35  S.  W.  287.  49  S.  W.  603. 
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Where  the  certificate  of  the  result  of  the  election  was  made 
after  the  offense  had  been  committed,  it  was  held  error  to 
admit  it  in  evidence  unless  supplemented  by  evidence  show- 
ing the  date  of  the  publication  of  the  order  putting  the  law 
in  force.*" 

Sec.  960.    Local  option  law — Evidence  to  show  violation. 

In  proof  of  a  violation  of  the  local  option  law,  the  evidence 
resembles  rather  closely  the  evidence  in  a  prosecution  for 
keeping  liquor  with  intent  to  unlawfully  sell  it,  or  keep- 
ing a  house  for  the  purpose  of  unlawfully  selling  liquors 
therein,^  or  the  keeping  of  a  liquor  nuisance.  But  here  care 
must  be  used  to  distinguish  between  the  general  features  or 
purposes  of  a  local  option  law  and  the  laws  in  the  instance 
just  mentioned,  for  in  the  case  of  local  option  laws  the  chief 
aim  is  to  keep  liquors  out  of  the  prohibited  territory,  and 
the  mere  bringing  of  liquor  within  them  is  usually  made  a 
crime,  though  the  sale  of  liquor  within  such  territory  is  also 
usually  made  an  offense  as  well  as  the  mere  possession  of  it. 

*o  Loveless  v.  State,  40  Tex.  Cr.  held  that  it  is  not  essential  to  the 

App.    221;    49    S.    W.    892.      See  validity    of    such    a    local    option 

Crockett    v.    State,    45    Tex.    Cr.  election,    putting    a    local    option 

App.  173;  49  S.  W.  392.  law  in  force  in  any  locality,  that 

In  Missouri  it  was  held  that  any  certificate  of  the  election 
after  the  State  had  thus  shown,  should  be  signed  by  the  two  jus- 
prima  facie,  that  the  statute  had  tices  or  the  two  judges  of  the 
been  adopted  and  put  in  force  county  court  called  in  to  aid  the 
prior  to  the  ^ate  of  the  offense,  it  county  clerk  in  ca'sting  up  the 
is  open  to  the  accused  to  show  the  votes.  State  v.  Searcy,  39  Mo.  App. 
contrary  by  proving  that  any  of  393,  407 ;  State  v.  Searcy,  46  Mo. 
the  essential  steps  named  by  the  App.  421,  433.  See  also  State 
statute  have  not  been  taken,  ex-  v.  Hutton,  39  Mo.  App.  410; 
cept  as  to  those  matters  where  the  In  re  Rothwell  44  Mo.  App.  215; 
county  court  is  required  judi-  State  v.  Dugan,  110  Mo.  138;  19 
cially  to  determine  the  existence  S.  W.  195;  State  v.  Searcy,  111 
of  a,  fact,  in  which  its  record  is  Mo.  236 ;  20  S.  W.  186,  240 ;  State 
conclusive,  as,  for  instance,  in  re-  v.  Mackin,  51  Mo.  App.  299;  State 
spect  of  the  question  whether  the  v.  Foreman,  121  Mo.  App.  502; 
petition  for  the  election  has  been  97  S.  W.  269 ;  State  v.  Camp- 
signed  by  the  requisite  number  of  bell,  214  Mo.  362;  113  S.  W.  1081; 
qualified  voters.    It  has  also  been  119  S.  W.  494. 
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In  the  ease  of  a  charge  of  a  sale  the  prosecuting  witness  may 
state  that  the  accused  had  a  house  in  the  prohibited  territory 
in  which  he  had  whisky,  or  beer,  or  gin,  or  the  like/^  Jugs, 
bottles,  casks  and  barrels,  supposed  to  contain  or  to  have  con- 
tained liquor  with  the  labels  thereon,  found  upon  accused's 
premises,  may  be  put  in  efidenee,  although  only  found  at  the 
time  the  accused  is  arrested  on  the  charge,*^  and  so  are  those 
secured  by  a  search  warrant ;  *^  but  bottles  are  not  admissible 
if  not  identified  as  the  same  bottles  as  those  secured  from  the 
defendant.**  Of  course,  a  bottle  of  liqiior  purchased  from  the 
accused  may  be  put  in  evidence.*'  And  where  it  was  claimed 
the  liquor  sold  was  a  medicine,  evidence  was  permitted  to 
show  a  large  number  of  empty  bottles  back  of  accused's  place 
of  business  labeled  the  same  as  that  sold  the  prosecuting 
witness,  as  tending  to  show  the  large  amounts  of  liquor  drank 
at  such  place,  from  which  the  jury  might  draw  the  inference 
that  the  liquor  was  sold  as  a  beverage  and  not  as  a  medicine.** 
Upon  the  question  whether  the  accused  sold  the  liquor  or 
ordered  it  for  another,  it  was  held  competent  to  show  that 
the  express  companies  doing  business  at  the  place  had  not 
brought  any  liquor  for  the  accused.*'  As  to  who  owns  or 
controls  the  premises  where  it  is  claimed  the  liquor  was  sold 


« Dryer  v.  State  (Tex.  Cr. 
App.),  55  S.  VV.  65;  Sparks  v. 
State  (Tex.  Cr.  App.),  45  S.  W. 
493;  Tooke  v.  State,  4  Ga.  App. 
495;    61   S.    E.    917. 

*2  state  V.  Stockman,  9  Kan. 
App.  422;  58  Pac.  1032;  Myers  v. 
State,  52  Tex.  Cr.  App.  558;  lOS 
S.  W.  392. 

*3  State  V.  O'Connor,  3  Kan. 
App.  594;  43  Pac.  859;  State  v. 
Wright,  98  Iowa,  702;  68  IJ.  W. 
440. 

1* Holler  V.  State  (Tex.  Cr. 
App.),  73  S.  W.  961. 

*5  Harris  v.  State  (Tex.  Cr. 
App.),  97  S.  W.  704, 


*8  Murray  v.  State,  48  Tex.  Cr. 
App.  128;  79  S.  W.  568  Hollo- 
way  V.  State,  54  Tex.  Cr.  App. 
115;    111   S.  W.  937,  939. 

*'Ray  V.  State,  46  Tex.  Cr. 
App.  176;  79  S.  W.  535;  Curtis 
V.  State,  52  Tex.  Cr.  App.  606; 
108  S.  W.  380;  Carncs  v.  State, 
51  Tex.  Cr.  App.  437;  103  S.  VV. 
403;  Louisville,  etc.,  Ey.  Co.  v. 
Commonwealth,  120  Ky.  279;  103 
S.  W.  349;  31  Ky.  L.  Eep.  383; 
Adams  Express  Co.  v.  Common- 
wealth (Ky.),  103  S.  W.  353;  31 
Ky.  L.  Rep.  811;  McKinley  v. 
State,  47  Tex.  Cr.  App.  222;  82 
S.  W.  1042. 
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a  witness  may  testify  that  he  owns  them  and  that  he  rented 
them  to  the  accused,  even  though  they  are  not  generally  used 
for  the  sale  of  liquors.*^  It  may  be  shown  that  the  accused 
followed  the  occupation  of  a  saloon  keeper  before  the  adoption 
of  the  local  option  law.*^  One  charged  with  selling  the  liquor 
may  sjhow  that  he  M'as  merely  an  employe  of  the  proprietor 
and  in  all  things  tqjjching  the  sale  he  acted  as  an  agent,  and 
for  that  purpose  may  show  what  he  did  about  the  premises.^" 
Where  the  charge  was  bringing  liquors  within  the  prohibited 
territory,  telephone  calls  paid  for  by  the  defendant  for  per- 
sons without  the  territory,  were  held  admissible  on  the  claim 
that  he  had  telephoned  orders  for  liquor;  but  a  custom  of 
persons  in  the  town  to  telephone  for  liquor  to  be  shipped  to 
them,  or  to  be  designated  and  supposed  prospective  purchasers 
for  accused  was  held  not  admissible  without  showing  he  had 
knowledge  of  them."^  The  usual  evidence  that  the  liquor  sold 
or  kept  was  intoxicating  is  admissible ;  as,  for  instance,  though 
sold  as  or  called  "cider". it  was,  in  fact,  whisky  or  intoxicated 
the  person  drinking  it.°^  The  accused  may  show  that  the 
liquor  was  sold  for  a  lawful  purpose  or  kept  for  such  purpose, 
as  wine  for  sacramental  purposes ;  ■"'■''  but  the  State  may  show 
that  such  sales  were  a  mere  pretext  used  to  evade  the  law.^* 

48Leftinch   v.    State    (Tex.   Cr.  61;   Southworth  v.  State,  52  Tex. 

App.),  55  S.  W.  571.  Cr.    App.    532;    109    S.    W.    133; 

*8  Armstrong  v.  State   (Tex.  Cr.  Benson  v.  State,  39  Tex.  Cr.  App. 

App.),  47  S.   W.   981;  but  not  if  56;  44  S.  W.  167,  1091;  Tooke  v. 

it  be  shown  that  the  accused  was  State,  4  Ga.  App.  495;    CI   S.  E. 

a  mere  assistant  at  the  place   it  917;    Sebastian  v.   State,   44  Tex. 

is    charged    a     sale     took     place.  Cr.    App.    508;    7.2    S.    W.    849; 

Rutherford  v.   State,   48   Tex.  Cr.  Dowdy  t.   Commonwealth,    (Ky.)_, 

App.  431;   88  S.  W.  810.  101   S."  W.  338;    31   Ky.   L.   Eep. 

Eo  Patrick  v.  State,  45  Tex.  Cr.  33.      An    analysis    of    liquor    not 

App.  587;   78  S.  W.  947;   Grimes  shown    to    have    any     connection 

V.   State,   44  Tex.   Cr.   App.   503;  with   accused   is    not     admissible. 

72  S.  W.  589.  Magill  v.  State,  51  Tex.  Cr.  App. 

01  Sinclair  v.  State,  45  Tex.  Cr.  357;   103  S.  W.  397. 

App.  487;   77  S.  W.  621.  es  White    v.   State,   45   Tex.   Cr. 

BzMatkins    v.    State    (Tex.    Cr.  App.  597;  78  S.  W.  1066. 

App.),   62   S.  W.  911;   Tucker  v.  oi White  v.   State,   45   Tex.   Cr. 

Moultrie,   122  Ga.   160;   50  S.  E.  App.  597;  78  S.  W.  1066. 
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If  the  accused  claims  the  liqiior  in  question  was  ordered  and 
delivered  to  another,  mere  proof  that  liquor  was  delivered  to 
that  other  is  not  admissible  unless  he  shows  the  liquor  claimed 
to  have  been  delivered  to  him  was  the  liquor  delivered  to 
such  other  person.^^  In  all  instances, .  however,  the  accused 
must  in  some  way  be  shown  to  have  been  connected  with  the 
particular  liquor  in  question,  and  if  not  so  shown  he  cannot 
be  convicted.'*  Evidence  that  liquor  was  in  the  accused's 
house  is  admissible,  though  it  had  been  left  there  by  another 
before  local  option  was  adopted.^^  Records  of  a  railroad 
ofQce  accompanied  by  receipts  signed  by  the  accused  or  his 
agent,  are  admissible  to  show  shipments  of  liquor  to  and  by 
the  accused.'*  So  are  bills  for  liquor,  made  out  in  accused's 
name,  found  on  his  premises,  to  show  his  ownership  or  control 
of  the  premises.'"  It  may  be  shown  that  the  witness  gave  a 
person  money  to  buy  him  liquor,  and  that  such  person  was 
told  by  the  witness  to  go  into  the  accused's  place  of  business, 
though  some  distance  away,  and  that  after  a  a  while  he  came 
back  with  the  liquor  desired,  though  not  shown  to  have  come 
out  of  the  accused 's  place  of  business. ""  "Where  the  accused 
testified  he  never  sold  intoxicating  liquor,  it  was  held  admis- 
sible to  show  he  had  a  United  States  liquor  license."^    Where 

55  Cook     V.      state      (Tex.  Cr.       cused  at  a  time  he  was  formerly 
App.),  89  S.  W.  641.  arrested    for    a    v,iolation    of    the 

56  Bruce     v.     State      ( Tex.  Cr.       local   option   law   is   not  admissi- 
App.),  92  S.  W.   1092.  ble,  being  his  mere  opinion  as  to 

Occasionally      a      statute      pro-  what    the    law    was.      Roberts    v. 

vides    that    a    conviction   may   be  State,  52  Tex.  Cr.  App.  355;    107 

had  upon  the  uncorroborated  evi-  S.  W.  59. 

dence    of    a     witness,     in     which  58  state    v.   Dahlquist    (N.   D.), 

event  it  is  not  error  to  refuse  to  115  N.  W.  81. 

instruct     the    jury    that    a.    con-  But   freight   bills    in   his   name 

viction  cannot  be  had   unless  the  merely  are  not   admissible.     Gor- 

witness  be  corroborated.     Ross  v.  man   v.    State,    52    Tex.    Cr.   App. 

State,  53  Tex.  Cr.  App.  295;   109  24;  105  S.  W.  200. 

S.  W.  152.  5"  State  v.   Ford,  76  Kan.  424 ; 

67  Benson  v.  State,  51   Tex.  Cr.  91  Pac.  1066. 

App.  367;    101  S.  W.  224.  eo  Starnes  v.  State,  52  Tex.,  Cr. 

The  opinion  of  the  prosecuting  App.  403;   107  S.  W.  550. 

attorney   concerning  what   was    a  6i  Clark   v.   State,   40   Tex.    Cr. 

violatioB  of  the  law  told  the  ac-  App.    127;    49    S.    W.   85.        And 
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the  offense  is  taking  orders  in  a  local  option  district,  evidence 
is  admissible  to  show  his  manner  of  taking  such  orders  for  his 
sales  and  his  general  system  of  transacting  the  business."^ 
In  one  instance  tlie  evidence  showed  that  the  accused  hired 
another  to  sell  liquor  in  local  option  territory,  and  the  employe 
sold  liquor  there.  This  was  held  sufficient  to  warrant 
the  conviction  of  4he  accused,  though  such  employe  at 
the  time  of  the  sale  might  have  been  making  sales  for  himself 
or  some  third  person.  If  that  were  true,  the  accused  had 
the  burden  to  show  it.^''  It  is  always  admissible  to  show  the 
accused's  system  of  doing  business.  Thus,  it  was  held  proper 
to  show  by  witnesses  that  they  got  liquor  from  the  accused,  and 
that  orders  given  him  by  them  were  sent  them  C.  O.  D.°^ 
Where  two  persons  visited  the  accused's  place,  to  one  of  whom 
he  sold  whisky  and  to  the  other  cider,  it  was  held  not  error 
to  permit  the  latter  to  testify  why  he  went  there.""  Of  course, 
it  is  not  admissible  for  the  accused  to  show  he  had  refused  to 
supply  certain  persons  with  liquor,  nor  for  them  to  show  they 
had  tried  to  get  it  of  him  and  he  had  refused  them.""  Where 
the  State's  witnesses  testify  he  made  a  sale  and  the  accused 
denies  it,  the  prosecution  may  show  that  at  the  time  of  the 
sale  the  accused  had  in  his  possession  such  an  amount  of 

generally    evidence    that    the    ac-  State   (Tex.  Cr.  App.),  66  S.  W. 

cused  had  a  United  States  license  567. 

is  admissible  for  the  prosecution.  oaMcGrOvern  v.  State    (Tex.  Cr. 

Treue  v.   State    (Tex.   Cr.   App.),  App.),  90  S.  W.  502. 

44    S.    W.    829;     Gestenkorn     v.  64  Young    v.     State     (Tex.     Cr. 

State    (Tex.  Cr.  App.),  44  S.  W.  App.),  66  S.  W.  567. 

501;      Barnes     v."    State      (Tex.  so  Leftrich   v.    State     (Tex.    Cr. 

Cr.    App.),    44    S.    W.    491;    Ma.  App.),  55  S.  W.  571. 

gee    V.    State,    50    Tex.    Cr.    App.  «« Stewart  v.  State,  37  Tex.  Cr. 

444;  98  S.  W.  245;  King  v.  State,  App.  135;  38  S.  W.  1143. 

53  TeXi  Cr.  App.  101 ;    109  S.  W.  Aa  a  rule  the  accused  may  show 

182.  that  the  liquor  was  sold  as  a  med- 

It  is  error  to  prove  there  were  icine     upon     a     prescription,     al- 

other  places  in  the  territory  where  though  he  once   held  a  license  to 

liquors    were    sold.      Coleman    v.  sell  in  a  local  option  district  with- 

State,  53  Tex.  Cr.  App.  578;    111  in    certain    limitations.      Lindsay 

S.  W.   1011.  V.    Commonwealth,    99    Ky.    164; 

02 Martin    v.    State    (Tex.     Cr.  35  S.  W.  269. 
App.),   61    S.  W.   486;    Young  v. 
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liquor  as  forbids  any  reasonable  presumptiooi  lie  had  it  for 
his  own  immediate  use.*' 


87  Wagner  v.  State,  53  Tex.  Cr. 
App.  306;   109  S.  W.  169. 

We  here  digest  some  of  the 
cases  on  local  option.  Where  the 
accused  claimed  he  had  no  sale, 
it  was  held  improper  to  refer  in 
the  instruction  to  the  vote  of  the 
town  on  sale  of  liquors.  People 
V.  Myers,  115  N.  Y.  App.  Div. 
864;    101   N.   y.   Supp.  291. 

A  witness  cannot  testify  he 
heard  liquor  could  be  procured 
from  the  accused,  and  that  he 
went  to  his  restaurant  to  get  it. 
Thompson  v.  State  (Tex.  Cr. 
App.),  97  S.  W.  316;  Williamson 
V.  State  (Tex.  Cr.  App.),  40  S. 
W.  286. 

Where  the  evidence  showed  that 
a  pint  of  "eider"  was  sold  by  the 
accused  for  fifty  cents,  evidence 
was  admitted  to  show  that  other 
dealers  in  the  place  sold  cider  for 
fifty  cents  a  gallon.  Sparks  v. 
State  (Tex.  Cr.  App.),  45  S.  W. 
493. 

Witness  for  the  Government 
testified  billiard  tables  were  in 
the  accused's  saloon.  The  accused 
by  witnesses  showed  there  were 
none,  and  then  offered  to  show 
that  in  two  saloons  near  by  were 
tables,  but  the  evidence  was  ex- 
cluded. This  was  held  error.  Ben- 
son V.  State  (Tex.  Cr.  App.),  44 
S.  W.  163. 

Defendant  was  prosecuted  for 
selling  liquor  in  February.  It 
was  held  error  to  allow  testimony 
that  liquor  was  found  in  his  place 
the  following  September.  Castle- 
man  V.  State  (Tex.  Cr.  App.),  44 
S.  W.  494. 

It  is  not  error  for  a  witness  to 


testify  that  the  liquor  he  pur- 
chased was  drunk  by  others  in 
his  presence.  Morris  v.  State 
(Tex.  Cr.  App.),  44  S.  W.  510. 

As  corroborating  a  witness  that 
a  sale  had  been  made,  evidence 
that  the  accused  at  the  time  was 
in  the  possession  of  liquors  is  ad- 
missible, even  though  he  had  been 
convicted  of  a  sale  of  some  of 
the  same  liquors;  but  litigation 
respecting  '  the  seizure  of  the 
liquors  belonging  to  the  defend- 
ant cannot  be  shown.  Myers  v. 
State,  52  Tex.  Cr.  App.  558;  108 
S.  W.  392. 

Even  though  the  accused  deny 
selling  whisky,  he  cannot  show 
that  another  was  running  a  whis- 
ky business  in  the  house  in  which 
the  prosecuting  witness  says  he 
bought  whisky  of  the  accused. 
Loveless  v.  State  (Tex.  Cr.  App.), 
49  S.  W.  601. 

Local  option  was  adopted  July 
1st.  The  indictment  charged  a  sale 
November  5th  following,  and  the 
witness  said  he  made  the  pur- 
chase "on  or  about  November 
5th."  The  court  charged  the  jury 
that  if  they  found  the  sale  was 
made  "within  two  years  prior  to 
the  finding  of  the  indictment" 
they  could  convict.  This  instn'o- 
tion  was  held  unobjectionable,  not 
authorizing  a  conviction  for  a  sale 
made  before  the  election  was  held. 
Lerck  v.  State  (Tex.  Cr.  App.). 
97  S.  W.  1049.  But  see  Ruther- 
ford V.  State,  49  Tex.  Cr.  App. 
21;  90  S.  W.  172. 

The  prosecution  cannot  show 
that  the  accused  was  surety  for 
persons   charged   with   similar   of- 
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Sec.  961.    Intoxicating  quality  of  liquor — Proof. 

Of  course,  the  indictment  must  allege  that  the  liquor  sold 
or  given  away,  or  illegally  kept,  was  intoxicating.''*    But  in 


fenses,  nor  that  he  had  been  en- 
joined from  running  a  ten-pin  al- 
ley in  a.  certain  town,  even  as  im- 
peaching evidence.  Taylor  v. 
State,  54  Tex.  App.  90;  111  S.  W. 
932. 

It  may  be  shown  that  the  town 
in  which  the  sale  was  made  was 
located  in  the  local  option  dis- 
trict. Coleman  v.  State,  53  Tex. 
Cr.  App.  578;    111   S.  W.   1011. 

It  was  held  permissible  to  show 
that  three  days  after  the  sale  a 
keg  of  whisky  was  found  on  ac- 
cused's premises,  which  he 
claimed  as  his  own,  and  said  it 
had  been  there  some  time.  Star- 
beck  V.  State,  53  Tex.  Cr.  App. 
192;    109  S.   W.   162. 

Upon  a  charge  of  a  sale  in  a 
local  option  district,  evidence  that 
the  purchaser  was  a  minor  is  not 
admissible,  in  aggravation  of  the 
punishment.  Campbell  v.  State, 
37  Tex.  Cr.  App.  572;  40  S.  W. 
282,  though  it  might  be  on  the 
question  of  identification  in  a. 
proper  instance. 

A  witness  cannot  say  he  heard 
the  accused  was  running  a  "blind 
tiger."  Williamson  v.  State  (Tex. 
Cr.  App.),  40  S.  W.  286;  Harris 
V.  State  (Tex.  Cr.  App.),  98  S. 
W.  842;  Gorman  v.  State,  52  Tex. 
Cr.  App.  24;  105  S.  W.  200; 
Trinkle  v.  State,  52  Tex.  Cr.  App. 
42;    105  S.  W.  201. 

It  cannot  be  shown  whisky  was 
in  other  stores  in  a  local  option 


district,  unless  accused  be  con- 
nected with  it.  Efird  v.  State, 
44  Tex.  Cr.  App.  447;  71  S.  W. 
957.  Nor  can  sales  by  another  be 
shown,  unless  it  be  claimed  ac- 
cused and  such  other  were  acting 
together.  Peterson  v.  State 
■  (Tex.  Cr.  App.),  70  S.  W.  977. 

See  Hays  v.  State,  49  Tex.  Cr. 
App.  369;  91  S.  W.  585. 

If  it  is  not  shown  that  local  op- 
tion had  been  adopted,  there  can 
be  no  conviction  where  the  court 
does  not  take  judicial  notice  of 
the  ado'ption.  Scott  v.  State 
(Tex.  Cr.  App.),  44  S.  W.  495; 
Wartelsky  v.  State,  38  Tex.  Cr. 
App.  629;  44  S.  W.  510;  Treue 
^/.  State  (Tex.  Cr.  App.),  44  S. 
W.  829;  Johnson  v.  State  (Tex. 
Cr.  App.),  44  S.  W.  834;  Taylor 
V.  Commonwealth  (Ky.),  40  S. 
W.  383. 

But  the  accused  may  admit  it  is 
in  force  and  waive  proof  of  it. 
Starnes  v.  State  (Tex.  Cr.  App.), 
107  S.  W.  555. 

If  the  accused  purchased  the 
liquor  in  a  non-local  option  dis- 
trict for  another,  and  had  it  sent 
to  him  to  hold  for  such  other 
until  called  for,  he  is  not  guilty 
of  a  sale,  and  it  is  error  to  charge 
the  jury  to  find  him  guilty  if 
they  believe  he  was  the  agent  of 
the  shipper.  Newbury  v.  State 
(Tex.  Cr.  App.),  44  S.  W.  843. 

It  is  not  error  for  a.  witness  to 
testify  he  was  furnished  money  to 


67*  Kur?.  V  state,  70  Ind.  488;  Scales  v.  State,  47  Tex.  Or.  App.  294; 
v.  State,  48  Tex.  Or.  App.  186;  88  8.  W.  289. 


!  B.  W.  880;  Caesens 
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establishing  this  fact  if  the  liquor  be  such  that  the  court  takes 
judicial  notice  that  it  is  intoxicating,  then  it  is  not  neces- 

ages  of  about  a  certain  weight, 
addressed  to  him,  though  not 
shown  to  contain  liquor.  Goad  v. 
State,  73  Ark.  625;  83  S.  W.  935; 
Tooke  V.  State,  4  Ga.  App.  *95 
61  N.  E.  917. 

A  witness  may  testify  he  saw 
letters  of  accused  ordering  whis- 
ky and  containing  checks,  in  the 
hands  of  the  person  to  whom  ad- 
dressd,  that  he  had  a  conversation 
with  such  person  about  the  orders 
in  the  letters,  and  that  such  per- 
son gave  the  letters  to  him. 
Goad  V.  State,  73  Ark.  625;  83 
S.  W.  935.  (In  this  case  the  or- 
ders and  checks  were  put  in  evi- 
dence. ) 

Where  a  witness  testifies  to  a 
conversation  concerning  sales  of 
whisky  between  the  accused  and 
another  person,  it  is  not  error  to 
refuse  to  allow  the  witness  to  tell 
on  cross-examination  if  he  knew 
accused  did  or  did  not  sell  liquor 
to  such  other  person.  Collins  v. 
State,  47  Tex.  Cr.  App.  497;  84 
S.  W.   585. 

As  to  discrepancy  in  the  boun- 
daries of  a,  local  option  district, 
see  Sutton  v.  State  (Tex.  Cr. 
App.),  40  S.  W.  501. 

Accused  claimed  he  had  tele- 
phoned orders  for  whisky  to  an- 
other State.  The  manager  of  the 
telephone  company  was  not  per- 
mitted to  testify  that  the  tick- 
ets made  by  the  operators  of  the 
company  did  not  show  accused 
had  telephoned  as  he  clain^.ed,  be- 
cause hearsay.  Terry  v.  State,  46 
Tex.  Cr.  App.  75;  79  S.  W.  317. 

A  juror  cannot  state  to  his  fel- 
lows in  consultation  that  he  knows 


buy  whisky  without  showing  he 
bought  whisky  with  it.  Morris  v. 
State  (Tex.  Or.  App.),  44  S.  W. 
510. 

Even  though  evidence  only 
slightly  connects  accused  with  the 
commission  of  the  alleged  crime, 
yet  it  is  admissible.  Goode  v. 
State,  50  Fla.  45;  39  So.  461. 

The  character  of  the  accused 
cannot  be  impeached  unless  he 
first  puts  it  into  evidence.  Harris 
V.  State  (Tex.  Cr.  App.),  98  S.  W. 
842. 

Where  the  accused  did  not  deny 
he  had  whisky,  evidences  of  his 
purchases  of  whisky  was  held  in- 
admissible. Harris  v.  State  (JTex. 
Cr.  App.),  98  S.  W.  842. 

Evidence  admitted  which  does 
not  connect  accused  with  a  trans- 
action may  be  withdrawn,  and 
there  will  be  no  error  committed 
by  its  introduction.  State  v. 
Brown  (Iowa),  109  N.  W.  1011. 

In  tracing  whisky,  a  witness 
may  testify  the  prosecuting  wit- 
ness gave  him  a  bottle  of  whisky 
and  he  gave  it  to  the  prosecuting 
attorney.  Henderson  v.  State,  52 
Tex.  Cr.  App.  514;  107  S.  W. 
820;  but  he  cannot  say  what  the 
prosecuting  witness  told  him 
about  it.  Smith  v.  State,  52  Tex. 
Cr.  App.  507;   107  S.  W.  819. 

Evidence  to  show  the  accused 
had  no  pecuniary  interest  in  a 
package  he  received  by  express 
marked  "glass,"  and  made  no 
profit  out  of,  was  excluded,  in 
Taul  v.  State  (Tex.  Cr.  App.), 
61  S.  W.  394. 

It  may  be  shown  that  accused 
frequently   received  express   pack- 
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sary  to  introduce  evidence  to 
where  a  statute  declares  that 

of  his  own  personal  knowledge  a 
witness  testified  falsely.  Wins- 
low  V.  State,  50  Tex.  Cr.  App.  465; 
98  S.  W.  241. 

Evidence  to  show  Recused  was 
endeavoring  to  fabricate  testi- 
mony is  admissible.  Kiggs  v. 
State  (Tex.  Cr.  App.),  96  S.  W. 
25. 

Procuring  whisky  for  another  is 
not  a  violation  of  the  local  option 
law,  where  the  violation  charged  is 
a  sale  made  by  the  accused.  Arm- 
strong V.  State  (Tex.  Cr.  App.), 
47  S.  W.  981;  Starnes  v.  State, 
52  Tex.  Cr.  App.  403;  107  S.  W. 
550;  Gaston  v.  State  (Tex.  Cr. 
App.),  102  S.  W.  116. 

Where  the  charge  was  that  the 
accused  illegally  stored  liquors  in 
a  local  option  district,  it  was  held 
competent  to  show  that  his  busi- 
ness was  largely  taking  orders  in 
the  town,  that  tending  to  show 
he  kept  them  in  storage.  Teague 
V.  State,  51  Tex.  Cr.  App.  526, 
529;  102  N.  W.  1141,  1144.  In 
this  case  his  system  of  operating 
and  storing  liquors  was  also  held 
admissible. 

Of  course,  it  may  be  shown  that 
the  person  selling  the  liquor  in 
a  local  option  district  was  a  ser- 
vant or  employe  authorized  to 
sell  it.  Covington  v.  State  (Tex. 
Cr.  App.),  100  S.  W.  370;  Teague 
V.  State,  51  Tex.  Cr.  App.  526, 
529;  102  S.  W.  1141,  1144;  Huff 
V.  State,  51  Tex.  Cr.  App.  550; 
103  S.  W.  629;  State  v.  O'Brien, 
35  Mont.  482;  90  Pac.  514.. 

The  State  cannot  show  by  cross- 
examination  of  accused's  witnesses 
that  they  kept  whisky  in  a  locker 


show  it  was  intoxicating.**    So 
certain  liquors  shall  be  taken  as 

in  a  club  room  and  drank  it  at 
their  pleasure.  Eoss  v.  State,  53 
Tex.  Cr.  App.  162;  109  S.  W. 
153. 

Proof  of  other  club  rooms  in 
the  same  town  is  an  immaterial 
error.  Coleman  v.  State,  53  Tex. 
Cr.  App.  578;  111  S,  W.  1011;  and 
so  is  evidence  of  a  witness  that  he 
had  ordered  whisky  elsewhere 
than  of  the  accused.  Beckham  v. 
State,  54  Tex.  Cr.  App.  28;  111 
S.  W.  1017. 

Evidence  as  to  instructions  to 
accused  how  to  get  a  package  out 
of  the  express  oflSce  excluded.  Mc- 
Neely  v.  State,  49  Tex.  Cr.  App. 
286;  92  S.  W.  419. 

Legitimate  sales  by  accused 
cannot  be  shown  by  the  State  on 
a  charge  of  violating  the  local  op- 
tion law.  Blasingame  v.  State,  47 
Tex.  Cr.  App.  582;   85  S.  W.  275. 

The  court  will  take  judicial  no- 
tice that  the  State  University  is 
located  at  a  particular  place,  and 
determine  the  validity  of  ordi- 
nance of  such  place  declaring  the 
maintenace  for  the  business  of  un- 
lawful sale  of  liquor  therein  to  be 
a  nuisance.  Mayhew  v.  Eugene 
(Ore.),  104  Pac.  727;  Henno  v. 
Fayetteville  (Ark.),  119  S.  W. 
287. 

Courts  take  judicial  notice  of 
prohibition  statutes  and  when 
they  took  effect,  and  also  that 
they  did  not  apply  to  particular 
localities.  Bradgett  v.  State 
(Ala.),  48  So.  54. 

68  0'Connell  v.  State  (Ga. 
App.),  62  S.  E.  1007;  State  v. 
Pigg,  78  Kan.  618;  97  Pac.  859 
(Manhattan    cocktail)  ;     Cripe    v. 
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intoxicating,  then  it  is  not  necessary  to  show  that  in  fact  they 
are  such.""  But  if  the  court  will  not  take  judicial  notice  that 
the  liquor  sold  was  intoxicating,  then  proof  must  be  intro- 
duced to  show  that  fact.'"*  And  where  judicial  notice  is  not 
taken  thati  "beer"  is  intoxicating,  mere  proof  of  a  sale  of 
"beer"  is  not  enoiigh  to  show  it  is  intoxicating,^^  unless  it 
appear  that  the  witness  used  the  word  "beer"  in  the  sense  of 
a  "malt"  or  intoxicating  liquor."    If  a  statute  declares  that 


State,  4  Ga.  App.  832;  62  S.  E.  567 
(beer)  ;  Locke  v.  Commonwealth 
(Ky.),  74  S.  W.  654;  25  Ky.  L. 
Eep.  76  (beer)  ;  Commonwealth 
V.  Hurst,  23  Ky.  L.  Kep.  365;  62 
S.  W.  1024;  State  v.  Moorhead, 
22  R.  I.  272;  47  Atl.  545  (lager 
beer)  ;  Pedigo  v.  Commonwealth 
(Ky.),  68  S.  W.  1113;  24  Ky.  L. 
Eep.  535,  1029;  affirmed  70  S.  W. 
659;  Williama  v.  State,  72  Ark. 
19;  77  S.  W.  597;  Mitchell  v. 
Commonwealth,  106  Ky.  602;  51 
S.  W.  17;  21  Ky.  L.  Eep.  222 
(Jamaica  ginger)  ;  The  Kawaila- 
ni,  128  Fed.  879;  63  C.  C.  A.  347 
(Okolihoa,  a  Hawaiian  liquor); 
State  V.  McKenna,  16  R.  I.  398; 
17  Alt.  51;  State  v.  Hughes,  16 
R.  I.  403;    17  Atl.  911. 

But  if  there  is  no  statute  on  the 
subject  and  there  be  a  reasonable 
doubt  as  to  whether  it  is  intox- 
icating, the  jury  must  acquit  the 
accused.  Mayne  v.  State,  48  Tex. 
Cr.  App.  93;  86  S.  W.  329;  Chris- 
tian V.  State  (Tex.  Cr.  App.), 
39  S.  W.  682;  Commonwealth  v. 
Lufkin,  167  Mass.  553;  46  N.  £. 
109;  Edwards  v.  State,  124  Ga. 
100;  52  S.  E.  319;  Maddox  v. 
State  (Tex.  Cr.  App.),  55  S.  W. 
832;  State  v.  Scampini,  77  Vt. 
92;  59  Atl.  201;  Smith  v.  State, 
120  N.  W.  881;  People  v.  Ander- 
son (Mich.),  123  N.  W.  605;  State 
V.  Gibbs   (Minn.),  123  N.  W.  810. 


«» Commonwealth  v.  Shea,  14 
Gray,  386;  State  v.  Colvin,  127 
Iowa,  632;  103  N.  W.  908;  State 
V.  Ely  (S.  D.)  118  N.  W.  687; 
State  V.  Costa,  78  Vt.  193;  62 
Atl.  38;  State  v.  O'Connell,  99 
Me.  61;  58  Atl.  59;  Stein  v.  Ad- 
ams (Miss.),  23  So.  269;  Chip- 
man  V.  People,  24  Colo.  520;  52 
Pac.    677. 

™  State  V.  Eitzman,  8  Ohio  S. 
&  P.  685;  Potts  V.  State  (Tex. 
Cr.  App.),  89  S.  W.  836  (beer); 
Regina  v.  Adams,  5  Manitoba, 
153;  Barnes  v.  State  (Tex.  Cr. 
App.),  44  S.  W.  491. 

But  the  accused  may  show  beer 
was  not  intoxicating,  and  the  State 
may  show  it  is.  State  v.  Volmer, 
6  Kan.  371. 

A  conviction  on  a  sale  of  a 
liquid  containing  two  per  cent,  of 
alcohol  was  sustained.  Common- 
wealth V.  Burns,  38  Pa.  Super  Ct. 
514;  Poston  v.  State  (Neb.),  119 
N.  W.  520;  Stoner  v.  State, 
5  Ga.  App.  416;   63  S.  E.  602. 

71  Potts  V.  State  (Tex.  Cr. 
App.),  89  S.  W.  836;  Harris  v. 
State  (Tex.  Cr.  App.),  86  S.  W. 
763;  Sullivan  v.  State,  48  Tex. 
Cr.  App.  201;  87  S.  W.  150. 

72  Locke  V.  Commonwealth 
(Ky.),  74  S.  W.  654;  25  Ky.  L. 
Rep.  76. 
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a  particular  liquor  is  intoxicating,  then  evidence  that  it  is 
not  is  not  admissible.  Thus,  a  statute  declared  that  the  term 
"intoxicating  liquor"  should  be  construed  to  mean  alcohol; 
it  was  held  evidence  was  not  admissible  to  show  that  a  liquor 
containing  one  to  two  per  cent,  of  alcohol  was  not  intoxi- 
cating.'^ Anyone  who  knows  that  the  liquor  in  question  was 
in  fact  intoxicating  may  so  testify,  and  he  need  not  be  an 
expert  to  qualify  him  to  testify.  Thus,  he  may  testify  that 
it  intoxicated  him,  although  sold  under  a  name  not  commonly 
applied  to  an  intoxicating  liquor.'*  He  may  testify  that  the 
liquor  in  taste  and  color  was  similar  to  another  liquor,  .as, 
beer.'^  So  it  may  be  shown  that  the  person  who  drank  the 
particular  liquor  was  made  drunk  by  it,'"  or  even  was  made 
"foolish.""  A  witness  may  testify  to  its  taste  and  effect 
upon  him.'-''     And  he  may  testify  that  other  liquor  drawn 


73  state  V.  CoMn,  127  Iowa, 
632;  103  N.  W.  968;  People  v. 
Kinney,  124  Mich.  486;  83  N.  W. 
147;  State  v.  Costa,  78  Vt.  198; 
62  Atl.  38;  Commonwealth  v. 
Brelsford,  161  Mass.  61;  36  N.  E. 
677;  People  v.  Adams,  95  Mich. 
541;  55  N.  W.  461;  State  v.  Wit- 
mar,  12  Mo.  407. 

'*  Christian  v.  State  (Tex.  Cr. 
App.),  39  S.  W.  682;  Mayne  v. 
State  (Tex.  Cr.  App.),  86  S.  W. 
329;  Lunenberger  v.  State,  74 
Mias.  379;  21  So.  134;  State  v. 
Crawford,  9  Kan.  App.  886;  61 
Pac.  316;  Brighton  v.  Miles,  153 
Ala.  653;  44  So.  390;  Markinson 
V.  State  (Okla.),  101  Pac.  353; 
Cockerell  v.  Commonwealth,  115 
Ky.  296;  73  S.  W.  760;  24  Ky.  L. 
Bep.  2149. 

7BWequinton  v.  State,  51  Tex. 
Cr.  App.  492;  102  S.  W.  1124; 
Feddern  v.  State  (Neb.),  113  N. 
W.  81;  Drye  v.  State  (Tex.  Cr. 
App.),  55  S.  W.  65;  Territory  v. 
Pratt,  6  Dak.  483;  43  N.  W.  711. 


'BTaylpr  v.  State,  44  Tex.  Cr. 
App.  437;  72  S.  W.  181;  State  v. 
Marchbanks,  61  S.  C.  17;  39  S.  E. 
187 ;  Hinton  v.  State,  132  Ala.  29 ; 
31  So.  563;  Costello  v.  State,  130 
Ala.  143;  30  So.  376;  Stewart  v 
State  (Tex.  Cr.  App.),  38  S.  W 
1143;  Schmidt  v.  State,  53  Tex, 
Cr.  App.  465;  110  S.  VV.  897 
Hartgraves  v  State  (Tex.  Cr 
App.),  43  S.  W.  331;  People  v 
Seeley,  105  N.  Y.  App.  Div.  149 
93  N.  Y.  Supp.  982;  State  v.  Ad 
ams,  44  Kan.  135;  24  Pac.  71 
Parrott  v.  Commonwealth,  6  Ky. 
L.  Rep.  221;  Langel  v.  Bushnell 
197  III.  20;  63  N.  E.  1086;  affirm- 
ing 96  III.  App.  618  (need  not  in- 
toxicate every  person  who  drinks 
it);  Kerr  v.  State,  63  Neb.  115; 
88  N.  W.  240. 

77  State  V.  Robinson,  61  S.  C. 
106;  39  S.  E.  247. 

78  Edwards  v.  State,  124  Ga. 
100;  52  S.  E.  319;  State  v.  Miller, 
53  Iowa,  84;  4  N.  W.  838;  Parker 
V.  State  (Tex.  Cr.  App.),  75  S.  W. 
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from  the  same  cask  at  the  same  time,  or  a  bottle  of  liquor 
purchased  under  the'  same  order,  only  one  liquor  being 
ordered,  was  intoxicating,  but  not  if  he  did  not  know  whether 
it  was  the  same  kind  or  had  the  same  properties.'®  So  where 
whisky  was  sold  as  cider,  he  may  testify  that  at  the  same 
time  he  ordered  cider,  like  the  first  purchaser  had  done,  and 
that  his  cider  tasted  like  whisky  and  was  intoxicating.'"  But 
where  the  charge  was  a  sale  of  "hop  ale,"  and  a  witness 
said  he  drank  some  so-called  "hop  ale"  which  had  an  intoxi- 
cating effect  upon  him,  it  was  held  error  unless  it  was  shown 
that  the  liquor  he  drank  had  the  same  intoxicating  properties 
as  that  described  in  the  indictment.'^  Yet  where  a  witness 
testified  that  he  bought  "hop  ale"  of  the  accused,  another 
witness  was  permitted  to  testify  that  he  had  bought  and 
drank  hop  ale  at  other  places  than  the  accused's,  and  that  it 
was  intoxicating,  although  he  did  not  see  the  prosecuting 
witness  buy  his  hop  ale  nor  see  him  drink  it.  This  was  to 
show  hop  ale  was  intoxicating.'^  And  where  witnesses  testi- 
fied that  the  beverage  in  question  was  like  beer  in  taste  and 
smell,  and  that  large  quantities  of  the  beverage  was  shipped 
to  the  defendant  from  a  brewery  under  the  name  of  "hop 

30;     Commonwealth    v.    Eeyburg,  79  Terry   v.    State,   44    Tex.   Cr. 

122  Pa.  St.  299;  16  Atl.  351;  Cos-  App.  411;  71  S.  W.  968. 

tello  V.    State,    130   Ala.    143;    30  so  Matkins    v.    State    (Tex.    Cr. 

So.   376;    Stewart  v.   State    (Tex.  App.),  58  S.  W.  108;  Wiglnton  v. 

Cr.  App.),  38  S.  W.  1143;  Schmidt  State,     51     Tex,    Cr.    App.     492; 

V.   State,   53   Tex.   Cr.   App.   465;  102  S.  W.  1124. 

110  S.  W.  897;   State  V.  Good,  56  si  Taylor    v.    State     (Tex.    Cr. 

W.  Va.  215;   49   S.  E.   121;   Carl  App.),    50   S.    W.    343;    Davis    v. 

V.  State,  87  Ala.   17;    6   So.   118;  State    (Tex.  Cr.  App.),  37   S.  W. 

4  L.  E.  A.  380;  Brantley  v.  State,  435;  Satterfleld  v.  State  (Tex.  Cr. 

97  Ala.  47;   8  So.  816;   Brighton  App.),  44  S.  W.  291;  Petteway  v. 

V.  Miles,  151  Ala.  479;  44  So.  394;  State,   36   Tex.    Cr.   Eep.    97;    35 

Wiginton    v.    State,    51    Tex.    Cr.  S.  W.  646  (brandied  cherries). 

App.  492;    102  S.  W.  1124;   Com-  82  West  v.   State,  32  Ind.  App. 

monwealth    v.    White,     15    Gray,  161;    69  N.  E.   465;    Cockerell   v. 

407;    Commonwealth  v.  Peto,   136  Commonwealth,   115   Ky.  296;    73 


135;'  Savage    v.    Common-  S.  W.  760;   24  Ky.  L.  Eep.  2149; 

wealth,  84  Va.  582;   5  S.  E.  663;  Peoples  v.  State   (Tex.  Cr.  App.), 

Parrott  v.  Commonwealth,  6  Ky.  99  S.  W.  1102. 
L.  Eep.  221. 
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ale,"  a  witness  who  said  he  knew  what  beer  was,  was  per- 
mitted to  testify  that  "hop  ale"  of  the  kind  accused  sold  was 
intoxicating.*^  So  where  it  was  shown  that  a  third  person  had 
bought  "hop  ale"  from  the  same  brewery  from  which  the  ac- 
cused had  bought  his  "hop  ale,"  put  up  in  bottles  labeled  iden- 
tically mth  his,  about  the  same  time,  it  was  held  that  a  chemist 
who  had  analyzed  tht  "hop  ale"  so  bought  by  such  third  per- 
son might  testify  that  it  was  an  intoxicating  liquor.**  But,  of 
course,  in  such  an  instance  the  evidence  must  be  sufficient  to 
show  that  the  liquors  were  of  the  same  variety  or  sort, 
especially  if  they  are  designated  as  "bitters. "*°  Such  was 
said  to  be  shown  where  the  testimony  was  that  the  liquor  sold 
was  "Frosty"  or  "Ino,"  and  there  was  evidence  that  the 
accused  did  not  keep  beer  but  kept  "Frosty"  and  "Ino." 
In  such  an  instance  it  was  held  error  to  exclude  evidence  that 
these  two  liquors  did  not  taste  like  beer,  the  prosecution 
claiming  that  the  liquor  sold  was  beer.*"  The  circumstance  of 
sale  may  itself  be  sufficient  evidence  that  the  liquid  sold  was 
intoxicating.  Thus,  where  the  witness  called  for  half  a  pint 
of  "whisky,"  and  the  accused  gave  him  a  half  pint  of  liquor 
and  received  pay  for  it  as  whisky,  this  was  held  to  justify 
the  conclusion  that  the  liquor  sold  was  in  fact  whisky.*'    And 

83  Glasscock  v.  State    (Tex.  Cr.  Clark   (La.),  50  So.  811  ("Leroy," 

App.),    43    S.    W.    089;    State    v.  a  trade  name). 

Good,   56   W.   Va.   215;   49   S.   E.  84  State  v.  Witts,  106  Mo.  App. 

121    (labeled   bottles);    People   v.  196;  80  S.  W.  311;   McRoberts  T. 

Kestner,  101  N.  Y.  App.  Div.  265 ;  State,  49   Tex.  Cr.   App.  288 ;    92 

91  N.  Y.  Supp.  1004.    (Defendant  S.  W.  804. 

permitted    to     show    analysis     of  85  McRoberts   v.   State,  49   Tex. 

other   bottles   than   the   one   sold.  Cr.  App.  288;  92  S.  W.  804. 

This  decision  rests  upon  the  the-  80  Porter    v.     State     ( Tex.    Cr. 

ory  that  liquor  systematically  bot-  App.),  86  S.  W.  1014. 

tied    and    labeled    by    a    brewery  87  State  v.  Marks,  65   N.  J.  L. 

with  the  same  label  is  all  of  the  84;    46  Atl.   757;    Dant  v.   State, 

same  kind  and  contains  the  same  83   Ind.   60;   Thompkins   v.   State, 

amount  of  alcohol.)     State  v.  Gil-  65  S.  E.  842;  People  v.  Marx,  128 

lespie,   63   W.  Va.   152;    59   S.  E.  Jf.  Y.  App.  Div.  828;    112  N.  Y. 

957     ("se^oj"     cider);     Common-  Supp.   1011;   Thompkins  v.  State, 

wealth  V.  Goodman,  97  Mass.  117;  2  Ga.  App.   639;    58   S.   E.    1111; 

State  V.  Cool   (W.  Va.),  66  S.  E.  Barlow  v.  State,  5  Ga.  App.  21; 

740     (labeled    bottles);    State    v.  62  S.  E.  574 ;  Brown  v.  State,  4  Ga. 
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it  has  even  been  held  in  Nevr  Zealand  that  proof  of  a  purchase 
of  liquors  in  a  saloon  was  sufficient  evidence  to  show  they 
were  intoxicating.**  Where  the  charge  is  a  sale  of  bitters  that 
were  intoxicating  or  used  as  an  intoxicating  beverage,  it  is 
admissible  to  show  that  the  same  bitters  were  bought  and 
used  by  many  persons  in  the  community  as  a  beverage.*"  And 
if  the  accused  claim  the  liquor  was  not  intoxicating,  other  sales 
may  be  shown,  not  laid  in  the  indictment,  in  order  to  show 
the  purposes  for  which  the  liquor  was  sold  as  well  £is 
purchased,  even  sales  upon  which  the  accused  had  been 
acq.uitted.""  A  witness  may  testify  that  he  heard  in  the 
saloon  the  liquor  sold  called  ' '  ale. ' '  ®^  He  may  testify  that 
he  had  bought  beer  of  other  persons,  to  show  his  qualifications 
to  judge  of  the  beer  he  testifies  he  bought  of  the  accused."^ 
Evidence  is  admissible  to  show  that  the  liquor  sold  looked 
like  whisky."*  For  the  purpose  of  identifying  liquor  as  being 
a  certain  kind,  labels  on  the  barrel  from  which  it  is  drawn 
are  admissible."*    To  show  that  the  liquor  is  intoxicating,  the 


App.  73;  60  S.  E.  805;  Thompson 
V.  State,  109  Ga.  272;  34  S.  E. 
579;  State  v.  Peak,  9  Kan.  App. 
436;  58  Pae.  1034;  State  v.  Har- 
rington, 69  X.  H.  496;  Loveless 
V.  State,  40  Tex.  Cr.  App.  131; 
49  S.  W.  98;  Rice  v.  State,  52 
Tex.  Cr.  App.  359;  107  S.  W.  833; 
State  V.  Cloughly,  73  Iowa,  626; 
35  N.  W.  652. 

88  Cotter  V.  Cooper,  15  2S\  Z.  L. 
R.  186.  See  also  Dant  v.  State, 
83  Ind.  60. 

Where  the  accused  claimed  the 
beverage  was  a  non-intoxicating 
liquor  called  "frosty,''  it  was  held 
proper  for  the  State  to  put  in 
evidence  the  freight  bills  paid  by 
the  defendant  for  the  liquor,  and 
that  the  liquor  described  in  them 
was  "beer,"  and  not  "frosty." 
Thompson  v.  State  (Tex.  Cr. 
App.),  97  S.  W.  316;  State  v. 
Dahlqulst  (N.  D.),  115  N.  W.  81; 
Bronner  v.  State,  2  Ga.  App.  711; 


58  S.  E.  1123;  State  v.  Ford,  70 
Kan.  424;  91  Pac.  1066;  Gorman 
V.  State,  52  Tex.  Cr.  App.  24;  105 
S.  W.  200. 

89  Carl  V.  State,  87  Ala.  17;  6 
So.  118;   4  L.  R.  A.  380. 

90  State  V.  Coulter,  40  Kan.  87 ; 
19  Pac.  368. 

91  Commonwealth  v.  Gourdier, 
14  Gray,  390;  Lambie  v.  State 
(Ala.),  44  So.  51. 

92  Commonwealth  v.  White,  5 
Gray,  407. 

93  Commonwealth  v.  Dowdiean, 
114  Mass.  257;  Dant  v.  State,  83 
Ind.  60;  Finch  v.  State,  120  Ga. 
174;  47  S.  E.  504;  Commonwealth 
V.  Dobbyn,  14  Gray,  44.  The  bot- 
tle containing  it  may  be  shown 
to  the  jury.  Drye  v.  State  (Tex. 
Cr.  App.),  55  S.  W.  65. 

94  Commonwealth  v.  Collier,  134 
Mass.  203;  State  v.  Wright,  68 
N.  H.  351;  44  Atl.  519. 
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State  may  show  bj'^  chemical  analysis  that  it  contains  sufficient 
alcohol  for  that  purpose."''  But  the  reputation  of  a  liquor 
for  being  intoxicating  cannot  be  shown.""  It  is  admissible  to 
submit  to  a  witness  samples  of  the  alleged  liquor  in  question 
and  ask  him  what  it  is  called."^  And  so  it  may  be  shown 
that  persons,  coming  from  the  defendant's  place  of  business, 
gathered  in  front  of*it  in  the  street  and  were  loud  and  pro- 
fane in  their  language.  On  the  theory  of  proving  the  in- 
toxicating effect  of  liquor,  the  conduct  of  those  who  have 
drunk  it  may  be  shown."*  Yet  it  is  not  admissible  to  show 
that  other  persons,  present  at  the  times  it  is  claimed  intoxi- 
cating liquor  was  sold  to  the  witness,  were  intoxicated,  unless 
it  be  shown  they  drank  of  the  liquor  or  drank  liquor  sold  or 
given  them  by  the  accused,  upon  a  charge  of  selling  intoxi- 
cating liquor  in  violation  of  the  local  option  law.""  Where 
the  evidence  showed  that  the  accused  had  been  selling  cider 
generally  for  two  years,  making  a  sale  of  some  of  it  to  the 
person  named  in  the  indictment,  and  he  claimed  it  was  non-, 
intoxicating,  it  was  held  not  error  to  show  a  sale  of  the  same 
cider  by  the  accused  to  another,  and  that  it  had  an  intox- 
icating effect  upon  him,  though  it  was  said  it  would  have  been 
better  to  have  eliminated  evidence  of  the  sale  and  confined 
the  testimony  to  the  effect  the  liquor  had.^  It  is  permissible 
to  show  that  the  accused  kept  liquor  in  stock  at  his  place  of 
business,  and  that  persons  who  had  purchased  and  drank  it 
became  intoxicated.^  And  it  has  been  held  no  error  to  permit 
the  jury  to  take  to  their  room  a  bottle  of  liquor  called  "ale," 

05  State   V.   McKenna,   10   E.  I.  st  State  v.  Peterson,  41  Vt.  504. 

398;    17  Atl.  51;   Mayne  v.   State  os  Houtz  v.  People,'l23  111.  App. 

(Tex.   Cr.   App.),   86   S.   W.  329;  445;   Commonwealth  v.  O'Donnell, 

State  V.  Hughes,  16  R.  I.  403;  17  143  Mass.  178;  9  N.  E.  509. 

Atl.  911;  Commonwealth  V.  Pease,  »» Isom    v.    State,    52    Tex.    Cr. 

110    Mass.    412;    Smith    v.    State  App.  438;   107  S.  W.  350. 

(Mich.),   120  N.  W.  881;   Poston  i  Devine  v.   Commonwealth,   107 

V.  State    (Neb.),   119  N.  W.  520;  Va.  860;   60  S.  E.  37. 

State   V.   Wright,   68   N.   11.   351;  2  State  v.  Adams,  44  Kan.  135; 

44  Atl.  519;  Stoner  v.  State,  5  Ga.  24  Pae.  71;  State  v.  Pferfferle,  36 

App.  416;  63  S.  E.  602;  Common-  Kan.   90;    12  Pac.   406.     See  also 

wealth  V.   Bentley,  97  Mass.  551.  People   v.    Beller,    73    Mich.    640; 

98  State  V.  Peterson,  41  Vt.  604.  41  N.  W.  827. 
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though  not  a  part  of  the  liquor  seized,  yet  manufactured  and 
sold  by  the  same  person  under  the  name  of  "ale."*  So  the 
jury  may  look  at,  inspect  and  smell  liquor  in  a  bottle  which 
has  been  put  in  evidence ;  *  and  they  may  taste  it  to  determine 
whether  it  be  intoxicating.''  The  name  on  the  bottle  contain- 
ing the  liquor  alleged  to  be  intoxicating  may  be  shown."  Of 
course  the  accused  may  famish  evidence  to  show  that  the 
liquor  was  not  intoxicating,  where  evidence  has  been  introduced 
that  it  was  such.'  Thus  where  the  court  took  judicial  notice 
.that  beer  was  a  malt  liquor  and  intoxicating,  it  was  held 
that  the  accused  might  show  that  the  beer  in  question  was  not 
intoxicating,  and  that  he  had  the  burden  to  show  such  was 
the  case.'  But  if  the  accused  seeks  to  give  evidence  that 
others  drank  the  same  kind  of  liquor  in  excessive  quantities 
to  raise  a  presumption  that  it  was  not  intoxicating,  he  must 
go  farther  and  show  it  did  not  intoxicate  the  person  drinking 


3  State  V.  McCafferty,  63  Me. 
223;  State  v.  Lindquist  (Minn.), 
124  X.  W.  215. 

*  Keed  v.  Territory,  1  Okla.  Cr. 
App.  481;   98  Pac.  583. 

5  Selmlenberg  v.  State,  79  Neb. 
65;  112  X.  W.  304;  Weinandt  v. 
State,  80  Keb.  161;  113  N.  W. 
1040.  Contra,  State  v.  Lindgi'ovc, 
1  Kan.  App.  51 ;  41  Pac.  688 ;  Wads- 
worth  V.  Dunnam,  117  Ala.  661; 
23  So.  699. 

Where  the  accused  claimed  the 
liquor  was  not  intoxicating,  it 
was  held  error  for  the  prosecuting 
attorney,  in  the  absence  of  the  ac- 
cused, but  in  the  presence  of  the 
jury,  to  pour  some  of  the  liquor 
in  a  chair  bottom  and  set  it  afire. 
Hendrick  v.  State,  47  Tex.  Cr. 
App.  371;   83  S.  W.  711. 

6  Coleman  v.  State,  54  Tex.  Cr. 
App.  234;  112  S.  W.  769;  Racer 
V.  State  (Tex.  Cr.  App.),  73  S.  W. 
807. 

7  Taylor  v.   State,   44  Tex.   Cr. 


App.  437;  72  S.  W.  181.  (In  this 
case  the  purchaser  testified  the 
liquor  intoxicated  him ;  but  the  ac- 
cused testified  that  it  was  cider 
made  from  non-intoxicants.  It 
was  held  that  the  evidence  sup- 
ported the  finding).  Nelson  v. 
State,  53  Neb.  790;  74  N.  W.  279; 
Hinton  v.  State,  132  Ala.  29;  31 
So.  563.  Evidence  that  the  liquor 
sold  was  of  red  coffee  color,  la- 
beled "Dr.  Anderson's  Bitters," 
which  the  witness  thought  "tasted 
or  smelt  like  whisky,"  though  he 
did  not  think  it  spirituous,  as  the 
indictment  charged,  was  held  suf- 
ficient to  sustain  a  conviction. 
Bush  V.  Commonwealth  ( Ky. ) , 
47  S.  W.  585;  Patrick  v.  State, 
45  Tex.  Cr.  App.  587;  78  S.  W. 
947;  People  v.  Anderson  (Mich.), 
123  N.  W.  605;  State  v.  Gibbs 
(Minn.),  123  N.  W.  810. 

8  State  V.  Currie,  8  JST.  D.  545; 
80  N.  W.  475. 
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it.®  If  the  prasecuting  witness  claims  the  "bitters"  he  drank 
made  him  drunk,  the  defendant  may  show  by  him  he  had  con- 
sumed the  bitters  in  considerable  quantities  and  they  did  not 
make  him  drunk,  -and  that  on  the  occasion  he  said  they  made 
him  drunk,  he  may  show  that  such  witness  at  the  time  he 
drank  the  bitters  also  had  in  his  possession  alcohol  or  whisky 
which  he  drank.'"  Where  a  witness  testified  that  on  two  oc- 
casions he  bought  beer  of  the  accused  in  his  place  of  business, 
it  was  held  that  the  accused  could  show  that  on  one  of  the 
dates  he  sold  a  non-intoxicating  liquor  to  the  witness  and  on 
the  other  instances  he  (claimed  to  have  purchased  liquor  of 
him  he  did  not  sell  him  any  liquor  whatever.^*  The  accused 
may  show  that  by  other  witnesses  who  had  drunk  of  the  same 
liquor  that  they  were  not  intoxicated.^^  He  may  show  the  liq- 
uor sold  was  a  medicine  and  not  a  liquor.^'  Whether  or  not  the 
particular  liquor  was  intoxicating  is  a  question  of  fact  for  the 
jury.^*  If  the  court  judicially  knows  the  liquor  is  intoxicating, 
it  may,  of  course,  charge  the  .iury  that  it  is;  but  if  there  is  a 
dispute  On  that  point,  then  the  questioin  must  be  submitted  to 
the  jury.^'  In  determining  whether  or  not  the  particular 
liquor  is  to  be  classed  as  an  intoxicating  liquor,  the  quantity 
necessary  to  be  taken  to  produce  intoxication  must  be  con- 

9  Henderson  v.  State,  49  Tex.  Cr.  Lambie  v.  State,  151  Ala.  86;    44 

App.  269;  91  S.  W.  569.  So.   51. 

loMcEoberts   v.   State,   45   Tex.  It  is  error  for  the  court  to  say 

Cr.  App.  288 ;  92  S.  W.  804.  that  the  finding  of  a  United  States 

11  Porter    v.     State     (Tex.     dr.  revenue  stamp  in  the  room  where 
App.),  86  S.  W.   1014.  the  liquor   stamped  was  found  is 

12  Knowles  v.   State,  80  Ala.  9.  prima  facie  evidence  that  it  was 

13  Prather  v.  State,  12  Tex.  App.  intoxicating.     Thompson  v.   State 
401.  (Tex.   Cr.   App.),   97   S.   W.    316. 

"State   v.   Williams,    14   X.  D.  See    Barnes    v.    State     (Tex.    Cr. 

411;     104    K    W.    546;     Bach    v.  App.),  44  S.  W.  491. 

State,  8  Mo.  497;   State  v.  Skilli-  Testimony  of  a  witness  that  he 

corn,  104  Iowa,  97 ;  73  N.  W.  503 ;  bought   a   bottle    of    "Wakeshaw" 

Commonwealth  v.  Bios,  116  MaiiS.  of    accused;    that    he    had    drunk 

56.  "Wakeshaw,"   and  that  he  thinks 

1^  Daniel  v.  State,  149  Ala.  44 ;  it  is  intoxicating,  is  not  enough  to 

43    So.    22';     Thompson    v.    State  show   the   Wakeshaw   in   question 

(Tex.   Cr.   App.),   97    S.   W.  316.  was  intoxicating.     Racer  v.  State 

Contra,    by    statute    in    Alabama.  (Tex.  Cr.  App.),  73  S.  W.  807. 
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sidered,  for  if  it  must  be  taken  in  excessive  quantities  in  or- 
der to  produce  such  a  state  upon  the  person  drinking  it,  then 
it  is  not  an  intoxicating  liquor  within  the  meaning  of  the 
statute  using  that  term,  although  it  may  be  if  the  statute 
especially  declares  that  such  a  liquor  shall  be  so  classed.  And 
if  there  be  a  conflict  in  the  evidence  whether  the  liquor  in 
question  is  intoxicating,  it  is  error  to  so  define  intoxicating 
liquor  that  the  jury  might  infer  any  mixture  of  liquor,  hav- 
ing in  it  some  alcohol,  is  an  intoxicating  liquor."  But  a  liquor 
not  containing  alcohol  is  not  to  be  classed  as  an  intoxicating 
liquor,  though  it  will  produce  intoxication." 


16  Decker  v.  State,  39  Tex.  Cr. 
App.  20;  44  S.  W.  845;  Pike  v. 
State,  40  Tex.  Cr.  App.  668;  51 
S.  W.  395 ;  State  v.  Henderson,  52 
S.  C.  470;  30  S.  E.  477;  State  v. 
White,  70  Vt.  225;  39  Atl.  1085; 
Taylor  v.  State  (Tex.  Cr.  App.), 
49  S.  W.  589;  Robinson  v.  State 
( Tex.  Cr.  App. ) ,  49  S.  W.  386. 

17  Thompson  v.  State  (Tex.  Cr 
App.),  97  S.  W.  316. 

Instructing  the  jury  that  any 
liquor  that  will  make  a  person 
"d  r  u  n  k"  is  an  "intoxicating 
liquor''  is  erroneous.  Taylor  v. 
State  (Tex.  Cr.  App.),  49  S.  W. 
589. 

Where  there  was  a  dispute  be- 
tween two  prosecuting  witnesses 
and  the  accused  as  to  whether  they 
bought  beer  in  white  bottles,  as 
they  claimed,  or  whether  they 
bought  "frosty,"  a  non-intoxicant, 
in  black  bottles,  as  he  claimed, 
evidence  of  a  conversation  between 
the  two  witnesses,  though  the  ac- 
cused was  not  present,  concerning 
the  purchase  of  beer  from  the  ac- 
cused in  white  bottles,  was  ad- 
mitted, on  the  ground  that  it  bore 
on  the  intoxicating  properties  of 
the  liquor  sold,  and  that  it  was 


beer,  as  they  claimed,  and  not 
"frosty."  Thompson  v.  State 
(Tex.  Cr.  App.),  97  S.  W.  316.^ 

Of  course  a  witness  may  testify 
that  the  liquor  he  received  from 
the  accused  he  delivered  to  the 
person  producing  it  in  court.  Har- 
ris V.  State  (Tex.  Cr.  App.),  98 
S.  W.  842. 

Sales  made  by  the  accused  sub- 
sequent to  the  time  it  is  charged 
he  sold  the  particular  intoxicating 
liquor  cannot  be  shown  by  him  in 
defense,  on  the  ground  that  it 
shows  his  belief  in  their  non-in- 
toxicating qualities.  Henderson  v. 
State  (Tex.  Cr.  App.),  03  S.  W. 
551;  Commonwealth  v.  Hallet,  103 
Mass.  452. 

An  interesting  phase  of  what  is 
and  what  is  not  an  intoxicating 
beverage  is  the  different  effects 
the  same  amount  of  liquor  will 
have  upon  different  individuals; 
and  the  effect  it  will  have  upon  the 
same  individual  at  different  times. 
As  is  well  known,  a  man  under 
great  excitement  will  drink  in- 
toxicating liquor  without  feeling 
any  effect  whatever;  and  if  he  were 
to  drink  the  same  amount  when 
not  excited,   he   would   quite   per- 
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Sec.  962.    Chemical  analysis  of  liquor — Expert  testimony. 

"Whether  or  not  a  liquor  is 'intoxicating  may  be  shown  by  a 
chemist  who  has  analyzed  it,  and  who  is  able  thereby  to  tell 


oeptibly  feel  the  effect;  indeed,  it 
might  seriously  intoxicate  him.  So 
that,  if  he  was  without  any  knowl- 
edge of  the  liquor,  he  Ihight  tes- 
tify very  differently  concerning  its 
effect  upon  him  in  the  one  instance 
from  that  of  the  other.  His  phy: 
sical  condition,  at  other  times, 
might  affect  his  judgment  of  the 
intoxicating  effects  of  a  liquor.  So 
what  might  perceptibly  affect  a 
man  who  had  never  used  or  drunk 
intoxicating  liquor  would  not  af- 
fect the  other.  These  men,  if  they 
were  to  draw  an  opinion  from  their 
own  experiences,  would  testify  to 
very  different  results;  and  the 
question  arises  which  effect  are  we 
to  accept  as  the  criterion  whether 
or  not  the  liquor  is  intoxicating? 
Are  we  to  accept  as  the  standard 
the  effect  that  half  a  teaspoonful 
of  liquor  will  have  upon  an  indi- 
vidual very  susceptible  to  its  in- 
fluence, or  the  fact  that  ten  times 
that  amount  will  produce  in  an- 
other individual  no  appreciable  or 
perceptible  effects  beyond  what  an 
ordinary  cup  of  tea  or  coffee  will 
produce?  So  far  as  we  know,  this 
question  has  never  been  judicially 
determined.  See  State  v.  Linden, 
87  Iowa,  702;  54  N.  W.  1075; 
Haines  v.  Hanrahan,  105  Mass. 
480;  O'Donnell  v.  Commonwealth, 
108  Va.  882;  62  S.  E.  373;  State 
V.  Costa,  78  Vt.  198;  62  Atl.  38; 
and  Askew  v.  State,  4  Ga.  App. 
446;  61  S.  E.  737,  where  it  took 
two  quarts  of  grape  juice  to  make 
a  minor  drunk. 


Where  an  ordinance  required 
liquors  to  be  sold  in  certain  quan- 
tities, evidence  was  held  inadmis- 
sible that  they  were  non-intoxi- 
cating, and  if  sold  only  in  such 
quantities  the  defendant's  business 
would  be  ruined.  Lincoln  Center 
V.  Linker,  7  Kan.  App.  282;  53 
Pac.  787. 

Accused  sold  a  certain  liquor 
called  Phoenix  which  intoxicated. 
It  was  held  competent  to  prove  he 
had  a  barrel  of  whisky  on  his 
premises.  State  v.  Pfefferle,  36 
Kan.  90;  12  Pac.  406. 

Where  accused  testifies  he  did 
not  know  the  liquor  was  intoxicat- 
ing (Mexican  hot  cider  sold  at  a 
cold  drink  stand),  and  the  prose- 
cuting witness  testifies  it  is,  the 
court  must  instruct  the  jury  on 
intent  and  mistake  of  fact.  Cov- 
ington V.  State,  51  Tex.  Cr.  App. 
48;  100  S.  W.  370.  But  see  Penn 
V.  state  (Tex.  Cr.  App.),  68  S.  W. 
170. 

If  the  evidence  shows  the  liquor 
was  malt  and  non-intoxieating,  it 
is  error  to  charge  the  jury  they 
could  convict  if  they  found  the 
liquor  was  malt  or  any  other  com- 
pound containing  alcohol  and  it 
could  be  reasonably  used  as  an  in- 
toxicant. State  V.  Seelig,  16  N.  D. 
177;   112  N.  W.  140. 

If  there  be  evidence  pro  and  con 
as  to  whether  the  liquor  was  in- 
toxicating, the  question  must  be 
submitted  to  the  jury.  State  v. 
Krinski,  78  Vt.  162;  62  Atl.  37; 
Luther  v.  State,  80  Neb.  432;  114 
N.  W.  411. 
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whether  it  does  or  does  not  contain  alcohol  and  what  per  cent, 
of  alcohol  it  contains.    Such  was  said  to  be  the  case  where  a 


But  not  where  the  court  takes 
judicial  notice  or  the  statute  de- 
clares the  liquor  sold  was  intoxi- 
cating, for  then  the  court  may  tell 
the  jury  it  is  intoxicating.  Don- 
aldson V.  State,  3  Ga.  App.  451; 
60  S.  E.  115.  See  Devine  v.  Com- 
monwealth, 107  Va.  860;  60  S.  E. 
37;  Feddern  v.  State,  79  Neb.  651; 
113  K.  W.  127. 

As  tending  to  show  alleged 
"cider"  was  intoxicating,  where 
the  evidence  showed  the  accused 
sold  a  pint  for  fifty  cents,  it  was 
held  permissible  to  show  that  the 
usual  price  for  such  liquor  in  the 
community  was  fifty  cents  a  gal- 
lon, and  not  fifty  cents  a  pint. 
Sparks  v.  State  ( Tex.  Cr.  App. ) , 
45  S.  W.  493. 

Where  a  witness  testified  that 
the  liquor  he  drank  made  him 
drunk,  and  the  accused  claims  it 
was  not,  it  is  error  to  refuse  to 
grant  a  continuance  in  order  to 
secure  the  testimony  of  an  absent 
witness  that  on  the  day  in  ques- 
tion he  and  the  prosecuting  wit- 
ness several,  times  drank  whisky 
out  of  a  jug.  Wingo  v.  State,  63 
Tex.  Cr.  App.  16;   108  S.  W.  372. 

Where  a  statute  provided  that 
all  preparations,  except  pure  ap- 
ple cider,  should  be  deemed  ar- 
dent spirits,  and  a  subsequent 
statute  provided  that  apple  cider 
should  be  construed  pure  juice  of 
the  apple,  not  containing  over  a 
certain  percentage  of  alcohol,  the 
prosecution,  on  a  charge  of  selling 
ardent  spirits,  it  was  held,  need 
not  prove  the  liquor  sold  was  not 
pure  cider,  the  accused  having  the 


burden  to  show  that.  Devine  v. 
Commonwealth,  107  Va.  860;  00 
S.  E.  37. 

A  witness  cannot  testify  to  the 
probable  effect  of  a  drink  of 
liquor  consumed  by  a  purchaser 
of  it.  Young  V.  Beveridge,  81  Neb. 
180;    115  N.  W.  766. 

Where  accused  testified  he  never 
kept  but  one  kind  of  liquor,  which 
was  the  kind  sold  the  prosecuting 
witness,  it  was  held  error  not  to 
permit  him  to  testify  that  the 
same  liquor  he  had  sold  other  wit- 
nesses at  the  trial  was  not  intoxi- 
cating. Taylor  v.  State  (Tex.  Cr. 
App.),  49  S.  W.  689. 

The  jury  need  not  find  in  their 
verdict,  however,  that  the  liquor 
sold  was  spirituous,  vinous,  malt 
or  fermented,  if  they  find  it  was 
intoxicating.  State  v.  Finer,  141 
N.  C.  760;  53  S.  E.  305. 

On  ii  charge  of  selling  "Amer- 
ican Hop  Ale,"  there  can  be  no 
conviction  where  the  proof  shows 
a  sale  of  a  different,  though  simi- 
lar, beverage.  Lincoln  Center  v. 
Linker,  5  Kan.  App.  242;  47  Pac. 
174. 

The  accused  cannot  show  by  a 
given  formula  a  non-intoxicating 
liquor  may  be  made  which  is  some- 
times called  "beer''  and  is  not  in- 
toxicating, unless  the  evidence 
shows  that  the  liquor  sold  was 
made  from  such  formula.  State 
V.  Jenkins,  32  Kan.  477;  4  Pac. 
809. 

On  a  charge  of  selling  "a  quan- 
tity of  intoxicating  liquors,  mixed 
liquors,  a  part  of  which  is  intoxi- 
cating," the  State's  evidence  showed 
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chemist  testified  that  one  ounce  in  four  of  wine  was  alcohol.^* 
A  like  ruling  was  made  where  the  evidence  showed  that  the 
liquor  contained  three  and  a  half  to  four  per  cent,  of  alcohol, 
accompanied  by  evidence  that  it  would  intoxicate.^'  If  a 
statute  declares  that  a  liquor  containing  a  certain  percentage  of 
alcohol  shall  be  deemed  an  "intoxicating  liquor,"  the  proper 
way  to  determine  thef)ercentage  is  by  chemical  analysis,  though 
not  the  exclusive  one ;  and  if  a  chemist  be  employed  to  analyze 


cite  liquor  sold  was  whisky,  and 
the  defendant's  that  it  was  a  mix- 
ture containing  whisky  and  other 
ingredients,  and  was  used  as  a 
linement  or  wash,  and  was  not  an 
intoxicating  drink.  It  was  held 
not  error  to  refuse  to  rule  that 
the  State  must  prove  a  sale  of  an 
intoxicating  mixture;  that  there 
was  a  variance  between  the  State's 
evidence  and  the  charge,  and  that 
there  was  no  evidence  to  support 
it.  Commonwealth  v.  Morgan, 
149  Mass.  314;  21  N.  E.  369. 

Where  a  witness  hostile  to  the 
prosecution  said  he  did  not  know 
whether  or  not  the  liquor  he  pur- 
chased was  lager  beer,  it  was  held 
not  error  for  the  State  to  ask 
him,  "Don't  you  think  it  was  lager 
beer?"  where  the  answer  was,  "I 
couldn't  say  whether  it  was  lager 
beer."  Commonwealth  v.  Moine- 
han,  140  Mass.  463 ;  5  N.  E.  259. 

Whether  the  beer  kept  and  the 
beer  analyzed  was  the  same  beer 
is  a  question  for  the  jury  where 
the  evidence  does  not  show  they 
are  different  beers,  and  there  are 
inferences  to  be  drawn  that  they 
are  one  and  the  same  beer.  State 
V.  Wright,  68  N.  H.  351;  44  Atl. 
519. 

The  court  may  say  malt  liquor 
is  intoxicating.  State  v.  Ball  (S. 
D.),  123  N.  W.  826. 


Proof  that  accused  sold  "liquor" 
is  prima,  facie  proof  he  sold  "in- 
toxicating liquor,"  especially  if  it 
be  shown  it  looked  like  rye 
whisky.  Carswell  v.  State  (Ga. 
App.),  66  S.  E.  488. 

A  liquor  which  is  alcohol  1.75 
per  cent,  per  volume,  and  1.40  per 
cent,  weight,  is  intoxicating  under 
the  North  Dakota  statute.  State 
V.  Fargo  Bottling  Works  Co.,  124 
N.  W.  387. 

18  Harris  v.  Jenns,  9  C.  B.  (jST. 
S.)  152;  30  L.  J.  M.  C.  183;  3 
L.  T.  408;  9  W.  R.  36;  Bailey  v. 
State  (Tex.  Cr.  App.),  66  S.  W. 
780;  State  v.  Schaefer,  44  Kan. 
90;  24  Pac.  92;  Haworth  v.  Min- 
nus,  56  L.  T.  316;  51  J.  P.  7; 
Terry  i.  State,  46  Tex.  Cr.  App. 
75;  79  S.  W.  317;  State  v.  Piche, 
98  Me.  348;  56  Atl.  1052;  State 
V.  McKenna,  16  R.  I.  398;  17  Atl. 
51;  Maguire  v.  State  (Tex.  Cr. 
App.),  86  S.  W.  329;  State  v. 
Hughes,  16  R.  I.  403;  17  Atl.  911; 
Commonwealth  v.  Pease,  110  Mass. 
412;  Smith  v.  State,  120  N.  W. 
881;  Paston  v.  State  (Neb.),  119 
N.  W.  520;  State  v.  Wright,  68 
N.  H.  351;  44  Atl.  519;  Stoner  v. 
State,  5  Ga.  App.  716;  63  S.  E. 
602. 

19  Johnson  v.  State  (Tex.  Cr. 
App.),  66  S.  W.  552. 
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a  particular  liquor  to  be  used  as  evidence,  it  will  be  presumed 
he  did  so  in  pursuance  of  such  statute.^"  All  the  circum- 
stances connected  with  the  analysis  should  go  to  the  jury.^^ 
Wherever  it  is  claimed  that  the  particular  liquor  was  intox- 
icating, evidence  should  be  introduced  tracing  the  liquor  in 
question  into  the  chemist's  hands — each  step  must  be  proven, 
especially  if  it  passes  through  different  persons'  hands.  But 
the  fact  that  it  is  sent  in  corked,  sealed  and  labeled  bottles 
to  the  chemist  by  express  will  not  render  his  testimony  of  the 
analysis  incompetent.^^  And  where  the  liquor  analyzed  is 
not  identical  with  that  in  question,  but  it  is  shown  that 
both  came  from  a  common  source,  then  the  testimony  of  the 
chemist  analyzing  it  is  admissible  to  show  the  amount  of 
alcohol  in  it.^^  And  if  the  liquor  in  question  sold  to  a 
vendee  has  been  pvit  up  in  corked  or  sealed  or  labeled  bottles, 
an  analysis  of  like  bottles  of  liquor  put  up  at  the  same  brew- 
ery and  sold  to  a  third  person  by  the  same  vendor  at  another 
time  are  admissible  to  show  the  first  liquor  was  intoxicating.^* 
In  a  prosecution  for  selling  an  intoxicating  liquor  called  "Malt 
Rose,"  the  State  showed  an  analysis  of  liquor  called  "Malt 
Rose,"  and  a  witness  claimed  he  had  obtained  it  from  the 
accused.  The  defendant  admitted  he  had  sold  "Malt  Rose" 
as  an  article  of  commerce,  but  claimed  it  was  not  intoxicating. 
It  was  held  that  he  was  entitled  to  put  in  the  testimony  of 
another  chemist  who  had  analyzed  "Malt  Rose"  to  show  its 
ingredients.^'  But  where  a  chemist  testified  to  the  ingredients 
of  the  liquor  in  question  and  explained  the  processes  of  man- 
ufacture, it  was  held  that  he  might  not,  the  several  ingredients 
being  present  in  the  court  room,  "mix  them  to  show  the  jury 
its  composition,"  because  that  would  not  enlighten  the  jury 

20  Commonwealth  v.  Magee,  114  51;  State  v.  Hughes,  16  R.  I.  403; 

Mass.  Ill;  4  N.  E.  819.  17  Atl.  911;  People  v.  Kastner,  101 

ziState  V.  Schaefer,  44  Kan.  90;  N.   Y.   App.   Dlv.   265;    91   N.   Y. 

24  Pac.  92.  Supp.  1004. 

22  Commonwealth  v.  Bently,  97  24  State  v.  Wills,  100  Mo.  App. 
Mass.  551.                                          ■  196;  80  S.  W.  311. 

23  Commonwealth  v.  Brelsford,  25  People  v.  Kastner,  101  N.  Y. 
161  Mass.  61;  36  N.  E.  677;  State  App.  Div.  265;  91  N.  Y.  Supp. 
V.  McKenna,  16  K.  I.  398;  17  Atl.  1004. 
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as  to  the  effect  the  liquor  would  produce  on  one  drinking  it.^" 
The  fact  that  a  witness  cannot  name  the  component  iwirts  of 
whislcy,  nor  even  state  whether  it  was  a  "distilled  or  rectified 
spirit,"  will  not  disqualify  him  to  testify  as  an  expert  that 
the  liquor  he  purchased  was  whisky.  Nor  does  the  additional 
fact  disqualify  him  that  he  could  not  say  that. there  are  medi- 
cines which  smell  like  that  liquid."  But  where  the  liquor 
was  called  "Hop  Jack,"  and  a  person  testified  that  his 
firm  sold  the  liquor  to  the  defendant,  and  said  that  "Hop 
Jack"  did  not  contain  a  sufficient  quantity  of  alcohol  to  in- 
toxicate, although  he  had  never  drunk  any  of  it  and  did  not 
know  what  effect  it  would  have  on  him,  it  was  held  incom- 
petent to  ask  him,  althoiigh  he  claimed  to  be  an  expert,  whether 
"the  usual  and  ordinary  use  of  'Hop  Jack'  as  a  drink  would 
make  one  drunk."*' 

Sec.  963.    Proof  as  to  kind  of  liquor. 

Where  the  statute  defines  what  is  intoxicating  liquors, 
under  an  allegation  of  a  sale  or  gift  of  "intoxicating" 
liquors,  proof  of  a  sale  or  gift  of  any  kind  of  liquor  thus 
defined  will  support  the  allegation.  So  where  there  is  no 
statutory  definition  in  force,  proof  of  a  sale  or  gift  of  a  liquor 

28  state    V.    Linden,     87    Iowa,  cient   amount    of   alcohol    to   pro- 

702;  54  N.  W.  1075.  duce   intoxication. 

27  People  v.  Marx,  128  N.  Y.  The  accused  may  call  the  manu- 
App.  Div.  828;  112  N.  Y.  Supp.  facturers  to  prove  the  amount  of 
1011.  alcohol  in  the  liquor;  but  he  may 

28  Doner  v.  People,  92  111.  App.  not  prove  by  him  the  amount  of 
43.  If  a  witness  be  not  cross-ex-  alcohol  in  other  liquors  he  manu- 
amined  to  test  the  value  of  his  factures.  State  v.  Costa,  78  Vt. 
testimony,    it    will    be    presumed  198;   62  Atl.  38. 

that   he    recognized   the   beverage  A    physician    may    testify    that 

he  described.     Cullinan  v.  McGoy-  the    liquor    in    question   is   legiti- 

ern,  94  N.  Y.  Supp.  525.  mate  medicine  and  used  as  such. 

Where   it  is   claimed   that   cer-  State  v.  Costa,  supra. 

tain  bitters   are  intoxicating,  the  An  analysis  of  liquor  not  shown 

fact  that  the  United  States  Inter-  -to  have  any  connection   with  the 

nal    Revenue    Department    classed  defendant  is  not  admissible.     Ma- 

them  as  a  proprietary  medicine  is  gill    v.    State,    51    Tex.    Cr.    App. 

irrelevant;   but  it  does  not  show  357;    103    S.    W.   397.     See    also 

that  they  did  not  contain  a  suffi-  State  v.  Jenkins,  32  Kan.  477;  4 

Pac.  809. 


1711  EVIDENCE.  §  963 

of  which  the  court  will  take  judicial  notice  it  is  intoxicating 
will  be  sufficient.  Thus  proof  of  a  sale  of  brandy  peaches 
or  brandy  cherries  preserved  in  intoxicating  liqudrs  is  suffi- 
cient to  support  the  allegation.^"  So  on  a  charge  of  selling 
"spirituous"  liquor  proof  of  a  sale  of  gin  or  brandy  mixed 
with  sugar  and  water  is  sufficient.'"  So  on  a  charge  of  a  sale 
of  "bitters,"  proof  of  a  sale  of  whisky  compounded  in  quan- 
tities sufficient  to  intoxicate  with  bitter  herbs,  but  which  is 
used  as  a  beverage,  is  sufficient.'^  An  indictment  charging 
a  sale  of  "intoxicating  liquors  and  inixed  liquors,  part  of 
which  was  intoxicating"  is  supported  by  proof  of  a  sale  of 
whisky  alone.'-  But  where  the  court  does  not  take  notice 
that  "beer"  is  intoxicating,  under  a  statute  forbidding  the  sale 
of  spirituous,  vinous  or  malt  liquor,  without  a  license,  proof  of 
a  sale  of  "beer"  is  not  sufficient  to  show  it  was  a  "malt" 
liquor."  Under  a  statute  forbidding  a  sale  of  "spirituous, 
vinous  or  malt  liquors"  where  the  sale  charged  is  of  "spiritu- 
ous and  intoxicating"  liquors,  it  must  be  shown  that  the 
liquor  sold  was  either  a  spirituous,  vinous  or  malt  liquor,  and 
proof  of  a  sale  of  intoxicating  liquor  is  not  enough.'*  Proof 
of  a  sale  of  "pop,"  if  shown  to  be  such,  will  support  a  charge 
of  a  sale  of  intoxicating  liquors.'^  So  where  the  evidence 
showed  that  the  purchaser  called  for  "whisky"  and  the  ac- 
cused set  before  him  a  bottle  with  liquor  in  it,  from  which 
the  purchaser  poured  out  some  in  a  glass  and  drank  it, 
and  then  gave  the  accused  a  flask  and  said  "fill  it,"  this  was 
held  sufficient  to  show  the  liquor  sold  was  whisky.'"    It  is  no 

29Eyall  V.   state,  78  Ala.  410;  33  Netson  v.  State,  24  Fla.  303; 

Myers  v.  State,  93  Ind.  251.  5  So.  8 ;  1  L.  R.  A.  825 ;  Connolly 

30  Commonwealth  v.  White,  10  v.  Atlanta,  79  Ga.  664;  4  S.  E. 
Met.   14.  263. 

31  Wall  V.  State,  78  Ala.  417;  si  Blankenship  v.  State,  93  Ga. 
State  V.  Williams,  14  N.  D.  411;  814;  21  S.  E.  130. 

104  N.  W.  546 ;  Chapman  v.  State,  as  Godfreidsen  v.  People,  88  111. 

100  Ga.  311;   27  S.  E.  789;  State  284. 

V.  Skillicorn,  109  Iowa  97;   73  N.  3e  Kammann   v.    People,   26   111. 

W.  503.  App.  48;  affirmed,  124  111.  181;  16 

32  Commonwealth  V.  Leonard,  11  N.  E.  661;  Barrose  v.  State,  1 
Gray,  458 :  Commonwealth  V.  Giles  Clarke  (Iowa),  374;  Taylor  v. 
1    Gray    466;    Commonwealth    v 

Bums,  9  Gray,  287. 


§  963  TBAPPIC   IN   INTOXICATING  LIQUORS.  1712 

objection  that  evidence  showing  the  liquor  was  intoxicating  is 
wholly  circumstantial.'^  It  may  be  shown  that  "hop  tea"  is 
intoxicating  upon  a  charge  of  selling  intoxicating  liquor.^* 
So  evidence  of  a  witness  that  he  sold  intoxicating  liquor,  and 
that  it  Was  beer,  justifies  the  jury  in  finding  that  it  was  in- 
toxicating.^'  As  has  elsewhere  been  stated,  mere  proof  of  a 
sale  of  "beer"  in  some  jurisdictions  is  not  enough  to  show 
a  sale  of  intoxicating  liquor;  *"  while  in  others  it  is,  especially 
if  sold  under  such  circumstances  as  ordinary  malt  beer  is 
usually  sold."  This  is  true  of  "lager"  beer,  though  called 
' '  pop  beer. ' '  ^^  Testimony  that  the  liquid  sold  was  ' '  reddish, ' ' 
in  a  half-pint  bottle,  accompanied  by  the  testimony  of  two 
witnesses  who  saw  it  that  in  their  opinion  it  was  whisky  was 
held  sufKcient  evidence  that  it  was  an  intoxicating  liquor.*' 
Where  the  evidence  showed  that  the  witnesses  called  for 
"whisky,"  and  the  accused's  clerk  told  him  they  had  none,  but 
did  have  "ginger,"  and  he  then  produced  a  bottle  in  shape  like 
a  whisky  bottle,  out  of  which  the  witness  poured  some  liquor 
into  a  whisky  glass  and  drank  it,  and  it  looked  and  tasted  like 
whisky,  but  did  not  make  him  intoxicated,  though  he  said 
he  believed  it  would  do  so  if  he  drank  enough  of  it,  this  was 

State,  113  Ind.  471;  16  N.  E.  183;  State  v.  Dick,  47  Minn.  475;   50 

State  V.  Cloughlay,  72  Iowa  626;  N.   W.  362. 

35  N.  W.  652.  40  state    v.    Sioux    Falls    Brew- 

sTDant  v.  State,  83  Ind.  60.  ing  Co.,  5  S.  D.  39;   58  N.  W.  1; 

38  State    V.    Hickman,    54    Kan.  26  L.  K.  A.  138. 

225;   38  Pac.  256;   State  v.  Beaa-  "Myers  v.  State,  93  Ind.  251; 

ley,  21  W.  Va.  777.  State  v.  Dick,  47   Minn.  475;    50 

But    on    a,    charge    of    selling  N.  W.   362;    State   v.  Barron,  37 

"hop   tea"   it  was   held   that   the  Vt.   57;    Levering  v.   State    (Tex. 

State   could  not  convict  on  proof  Cr.  App.),  33  S.  W.  976. 

of   a   sale  of   a   different,    though  42  State  v.  Kibling,  63  Vt.  636; 

similar,  beverage.     Lincoln  Center  22    Atl.    613;    Commonwealth    v. 

v.   Linkes,   5   Kan.  App.   242;    47  Leo;    110    Mass.   414;     People     v. 

Pac.    174.  Hensehel,  58  Hun,  607;    12  N.  Y. 

S8  Commonwealth  v.  Gavin,   160   ,  Supp.  46 ;   Commonwealth  v.  Rey- 

Mass.  523;  36  N.  E.  484.  burg,   122   Pa.  299;    16  Atl.  351; 

See  also  Commonwealth  v.  Lep,  23  Wkly.  N.  C.   151;   2  L.   E.  A. 

110  Mass.  414;   Commonwealth' v.  415. 

Peto,   136    Mass.    155;     Common-  43  Burrell  v.  State,  25  Neb.  581 ; 

wealth   V.    Taylor,    14    Gray   26 ;  41  N.  W.  399 ;  State  v.  Twenty-five 

Packages,  38  Vt.  387. 
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held  not  to  sustain  the  charge  that  the  accused  sold  intox- 
icating liquor."*  But  where  the  sale  was  of  "essence  of  cin- 
namon" under  similar  circumstances,  which  so  affected  the 
witness  he  ' '  could  not  see  after  night, ' '  the  evidence  was  held 
to  show  it  was  intoxicating."'  So  proof  of  a  sale  of  liquors 
universally  conceded  and  known  to  be  intoxicating  is  sufficient 
proof  that  they  were  such.*"  Alleging  under  a  videlicet  the 
particular  liquor  sold  will  not  necessarily  require  the  State 
to  prove  that  particular  kind  of  liquor,  unless  it  was  especially 
descriptive  of  the  offense.*'  But  a  charge  of  a  sale  of  "whis- 
ky" must  be  supported  by  evidence  of  a  sale  of  "whisky;"  "* 
and  proof  of  a  sale  of  "Home  Bitters"  cannot  be  shown  un- 
less made  of  whisky.""  Anyone  who  knows  the  taste  of  dif- 
ferent liquors,  though  not  a  chemist,  may  testify  whether  a 
particular  liquor  he  has  tasted  is  or  is  not  a  malt  or  fermented 
or  a  spirituous  liquor.'"  Any  person  who  knows  whisky  by 
the  taste,  whose  knowledge  is  derived  from  drinking  whisky, 
may  testify  whether  liquor  he  has  tasted  is  or  is  not  whisky."^ 
Where  the  proof  shoAved  the  liquor  was  called  ' '  Phoenix, ' '  yet 
it  intoxicated  those  who  drank  it,  and  that  accused  had  a 
barrel  of  whisky  on  tap  at  the  place,  it  was  held  to  support 
the  charge  that  the  liquor  sold  was  intoxicating.'^  Statements 
made  by  the  accused  at  the  time  of  the  sale  that  the  liquor 
was  a  medicine  cannot  be  put  in  evidence,  because  self-serv- 
ing.'' 

44  Savage  v.  Commonwealth,  84  ■*»  Williams    v.    State,    35    Ark. 
Va.  582;  5  S.  E.  563.  430. 

45  State  V.  Muncey,  28   W.  Va.  Where  an  intent  must  be  shown 
494.  proof    of    sales    of    other    liquors 

46  State  V.  Barron,  37  Vt.  57.  that   are   intoxicating  are   admls- 

47  Friable  v.  State,   1   Ore.  248.       sible.    Dobson  v.  State,  5  Lea  271. 
It  has  been  held  that  a  charge  BoMerkle  v.  State,  37  Ala.  139. 

of  a   sale   of   intoxicating   liquor,  si  Territory    v.    Pratt,    6    Dak. 

"to-wit:  whisky,  brandy,  rum  and  483;    43    N.   W.    711;    Burrell    v. 

gin,"  proof  of  a  sale  of  "alcohol"  State,  25  Neb.  581;  41  N.  W.  399. 
would  not  support  the  indictment;  ,         =2  state  v.  Pfefferle,  36  Kan.  00: 

but    the    decision    cannot    be    re-  12  Pac.  406. 

garded  as  sound.     State  v.  Smith,  ,  ss  Sills  v.  State,  76  Ala.  92. 

38  Mo.  App.  618.  On  a  charge  of  a  sale  of  "alco- 

48  State  V.  Hesner,  55  Iowa  594 ;  holie,   spirituous   and  intoxicating 
8  N.  W.  329.  liquors,    to-wit:    whisky,    brandy. 
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Sec.  964.    Place  of  offense. 

As  it  is  necessary  to  aver  facts  sufficient  to  show  that  the 
affense  was  committed  within  the  jurisdiction  of  the  court — 
usually  in  the  county  where  the  prosecution  is  begun — it  is 
necessary  to  prove  that  allegation;  and  if  it  is  not  proven, 
there  can  be  no  conviction.'^''  But  it  is  sufficient  to  prove  the 
county  in  which  it  was  committed  without  proving  the  State,^' 
but  not  enough  to  prove  the  city  or  town,  though  incorpo- 
rated. "^  In  some  States  not  only  the  county  in  which  the  sale 
took  place  must  be  shown,  but  even  that  political  division  of 
it  in  which  tlie  offense  is  charged  to  have  been  committed.^' 


rum,  gin,  ale,  lager  beer  and  wine 
and  other  drinks  which  if  drunk 
to  excess  will  produce  intoxica- 
tion," proof  of  a  sale  of  blackberry 
wine,  made  by  the  accused  on  his 
own  premises,  does  not  support 
the  charge.  Loid  v.  State,  104  Ga. 
726;   30  S.  E.  961. 

An  indictment  charging  a  sale 
of  three  kinds  of  liquor  is  sus- 
tained on  proof  of  any  one  of 
them.  Southern  Express  Co.  v. 
State,  1  Ga.  App.  700;  58  S.  E.  67. 

Upon  a  charge  of  selling  "med- 
icated bitters,"  it  is  error  to  ad- 
mit evidence  of  a  sale  of  another 
kind  of  intoxicating  liquor.  Cous- 
ins V.  State,  46  Tex.  Cr.  App.  87; 
79  S.  W.  549. 

Where  accused  sold  straight 
whisky  and  a  doctor  thereafter 
put  medicine  in  it  for  the  pur- 
chaser, it  was  held  not  error  to 
refuse  to  charge  that  if  accused 
believed  the  liquor  was  not  in- 
toxicating, but  a  medical  com- 
pound, to  be  used  under  the  pre- 
scription of  a  physician,  he  was 
not  guilty.  Cotton  v.  State, 
(Tex.),  120  S.  W.  432. 

54Mullinix  v.  State,  43  Ind. 
511;  Jackson  v.  State,  19  Ind. 
312;  Baker  v.  State,  34  Ind.  104; 


V.  Commonwealth,  84  Va. 
582;  5  S.  E.  563;  Garst  v.  State, 
68  Ind.  37;  Sohn  v.  State,  18  Ind. 
389;  Deck  v.  State,  47  Ind.  245; 
Long  v.  State,  56  Ind.  206;  State 
V.Ham,  64  N.J.  L.  49;  44  Atl.  845. 

S5  Wiles  V.  State,  33  Ind.  207, 
disapproving  Jackson  v.  State,  19 
Ind.  312  on  this  point. 

5«  Garst  V.  State,  68  Ind.  37.  As 
the  courts  in  this  State  take  ju- 
dicial notice  of  all  incorporated 
towns  or  cities,  though  not  of  the 
extent  of  their  boundaries  (Gru- 
senmeyer  v.  Logansport,  76  Ind. 
549),  this  case  cannot  be  regard- 
ed as  very  sound.  See  Stultz  v. 
State,  65  Ind.  492.  The  rule  stat- 
ed in  the  text  has  been  followed 
in  Mississippi.  Botts  v.  State, 
26  Miss.  108.  If  the  town  be  un- 
incorporated, it  is  not  sufficient  to 
prove  merely  that  the  sale  or- 
curred  in  it.  State  v.  Bush 
(Mo.),  118  S.  W.  670. 

57  Moore  v.  State,  12  Ohio  St. 
387. 

In  one  case  it  was  held  thit  the 
jury  could  infer  the  place  of  salo 
from  their  own  knowledge,  where 
it  was  shown  the  sale  took  place 
at  accused's  store.  State  v.  Wil- 
liams, 3  Hill  (S.  C),  91. 
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This  ease  may  be  sustained  on  the  .ground  that  the  place  des- 
ignated was  by  way  of  local  description,  and  not  a  question 
of  venue,  in  which  event  the  proof  must  correspond  with  the 
averment.  "Where  it  was  charged  that  the  sale  was  within  two 
miles  of  the  limits  of  a  certain  city,  it  was  held  that  the  legal 
establishment  of  stich  limits  could  not  be  inquired  into,  and 
the  defacto  limits  coiild  be  proven  bj'  parol.'*  Of  course,  in  a 
case  of  a  charge  of  the  maintenance  of  a  liquor  nuisance,  it 
must  be  proven  not  only  that  it  was  maintained  in  the  county 
(and  the  town  when  that  is)  alleged,  but  also  the  exact  place 
described  in  the  indictment.^® 


Sec.  965.    Persons  jointly  indicted. 

In  an  instance  of  an  indictment  against  two  for  having 
jointly  committed  the  same  offense,  the  evidence  must  show 


58  Albia  V.  O'Hara,  64  Iowa  297; 
20  N.  W.  444. 

Kecitals  in  a  special  statute  as 
to  the  center  of  a  district  in  which 
the  sale  of  liquor  is  prohibited 
are  prima  facie  proof  of  the  loca- 
tion of  the  center,  and  proof  of  a 
sale  on  the  "outskirts"  of  such 
district  is  proof  that  it  was  made 
within  ten  miles  of  a  college  in 
such  district  or  town.  Henry  v. 
State,  71  Ark.  574;  76  S.  W.  1071. 

58  Commonwealth  v.  Heffron,  102 
Mass:  148;  State  v.  Gurlagh,  76 
Iowa  141;  40  N.  W.  141;  Com- 
monwealth V.  Boyden,  14  Gray 
101. 

Upon  a  charge  of  a  violation  of 
a  screen  law,  describing  the  prem- 
ises as  in  a  certain  room,  it  was 
held  there  was  no  variance  where 
the  license  (which  had  to  be 
shown)  described  the  licensed 
premis/es  as  covering  not  only  the 
room,  but  also  the  cellar  under 
it.  Commonwealth  v.  Keefe,  140 
a.  301;   4  N.  B.  576. 


Evidence  conclusively  showed  a 
sale  in  the  town  of  H.  It  was 
held  not  error  to  refuse  to  in- 
struct that  if  the  State  had  not 
proven  the  sale  occurred  within 
the  corporate  limits  of  the  town  of 
H  there  could  be  no  conviction. 
Leftwich  v.  State  (Tex.  Cr.  App.), 
55  S.  W.  571. 

Where  the  defendant  claims  the 
witness  is  mistaken  in  the  place 
where  he  obtained  the  liquor,  he 
may  show  the  furnishings  of  two 
saloons  near  and  similar  to  his 
own,  after  the  witness  has  de- 
scribed the  place  where  he  pur- 
chased the  liquor.  Benson  v.  State 
(Tex.  Cr.  App.),  44  S.  W.  163. 

A  statement  of  a  witness  that  he 
bought  the  liquor  after  the  de- 
fendant moved  to  a  designated 
town  authorizes  the  inference  that 
he  bought  it  at  that  place.  Hen- 
drickson  v.  Commonwealth,  15  Ky. 
L.  Eep.  (abstract)  542. 
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a  joint  commission  of  the.  offense  or  there  will  be  an  acquittal. 
Evidence  that  they  both  separately  at  different  times  committed 
the  offense  is  not  sufficient.""  But  where  husband  and  wife 
were  jointly  indicted,  and  the  evidence  showed  the  witness 
applied  to  the  husband  for  liquor,  and  he  said  he  had  none, 
but  his  wife  had  for  her  private  use,  and  he  got  liquor  of  her 
and  handed  it  to*the  witness  over  the  counter,  it  was  held 
that  the  complaint  as  to  the  wife  should  be  disanissed.®^  And 
where  the  offense  is  such  that  one  of  the  defendants  could 
commit  it,  proof  of  a  sale  by  one  will  be  sufficient  to  author- 
ize his  conviction.'^  To  convict  an  accused  it  is  not  necessary 
to  prove  that  he  actually  delivered  the  liquors;  it  is  enough 
to  show  that  he  and  another  acted  together  at  the  same  time 
and  place,  and  each  knew  of  the  unlawful  act  in  making 
the  sale.°' 

Sec.  966.    Prior  conviction  or  acquittal — Two  offenses  in  one 
transaction. 

If  the  defendant  has  been  once  tried  and  convicted  or  ac- 
quitted of  the  same  offense  as  the  one  on  trial,  then  he  has 
the  burden  of  showing  that  fa^t."*  It  does  not  follow  that  the 
test  is  a  question  of  mere  evidence;  that  is,  that  if  the  same 
evidence  supports  both  charges;  the  real  test  is  whether  the 
two  offenses  charged  are  essentially  independent,  and,  of 
course,  distinct  offenses."^  And  even  if  no  evidence  was  given 
on  a  former  trial,  because  of  a  plea  of  guilty,  yet  that  will 
not  prevent  a  showing  that  the  offenses  are  distinct  and  differ- 
so  Farrell  V.  State,  3  Ind.  573;  v.  Marsh,  25  N_  b_  371.  Regina 
Hall  V.  State,  8  lud.  439;  Bloom-  v.  .ilcGarry,  31  Ont.  486. 
hoff  V.  State,  8  Blaekf.  205.  «=  State  v.  Blaunt,  48  Ark.  34; 

81  State  V.  Matherson,  77   Iowa       2   S.  W.   190;    State  v.  Andrews, 
485;  42  N.  W.  377.  27  Mo.  267. 

62  State  V.  Prater,  59  S.  C.  271 ;  But  see  State  v.  Gapen,  19  Ind. 

37  S.  E.  933;  Eeed  v.  State,  53  App.  524;  45  N.  E.  678;  47  N.  E. 
Tex.  Cr.  App.  4;   108  S.  W.  368.  25,    and   State   v.   Elder,    65    Ind. 

«3Eeed   v.    State,    53    Tex.    Cr.       282;  32  Am.  Rep.  32;  Freeman  v. 
App.  4;   108  S.  W.  368.  State,    119    Ind.    501;    21    N.    E. 

«*  State  V.  Alns worth,  11  Vt.  91;        1101;    Miller    v.    State,    33    Ind. 
Rex  V.  Kay,  38  N.  B.  325;  Regina       App.  509;   71  N.  E.  248. 
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ent  transactions.""  The  accused  has  the  burden  to  show  the 
offenses  are  the  same  in  both  prosecutions — that  he  is  the  same 
defendant  in  both  prosecutions,  and  the  transactions  are  the 
same."'  Proof  that  he  is  the  same  person  is  not  enough ;  iden- 
tity of  offense  mvist  be  shown."*  Whether  or  not  the  defend- 
ant in  the  one  prosecution  is  the  same  as  in  the  other  is  a  ques- 
tion for  the  jury :  and  the  court  may  not  assume  in  its  charge 
that  proof  of  identity  of  names  is  proof  of  identity  of  per- 
sons."" The  accused  must  come  prepared  to  answer  all  the 
violations  he  has  committed  during  the  period  over  which  the 
proof  may  range  and  answer  any  one  the  prosecution  may 
bring  forward.'"  A  certificate  of  conviction  in  New  Bruns- 
wick is  held  competent  evidence.'^  If  an  extended  record  has 
not  been  made  uj),  docket  entries  are  competent  to  show  a 
conviction  or  acquittal.'^  Usually  proof  of  a  verdict  of  ac- 
quittal or  conviction  is  not  sufficient  to  show  either  an  acquit- 
tal or  conviction,  but  it  must  be  followed  by  a  formal  judg- 
ment, and  a  mere  recital  in  the  record  of  such  a  verdict  is 
not  such  a  judgment.'*  But  there  is  no  reason  why,  when 
the  plea  is  former  jeopardy,  that  the  verdict  and  formal  en- 

«e  state  v.  Shafer,  20  Kan.  226.  11    Atl.     180;     State    v.    Eobbins 

oi Ex  parte  Flannagan,  34  N.  B.  (Me.),  13  Atl.  584. 

577;  Robinson  V.  State,  53  Tex.  Cr.  73  Caskey    v.     State     (Tex.    Cr. 

App.  565;   110  S.  W.  908;  Eegina  App.),    108    S.   W.   665.     In   this 

V.  Marsh,  25  N.  B.  371.  case  the  recital  was  on  return  of 

osState  V.  Pianfetti,  79  Vt.  236;  the  verdict,  "Wherefore   it  is  or- 

65  Atl.   84.  dered,    adjudged    and    decreed    by 

Where    the    penalty   for   a    sale  the  court  the  defendant  be  find  $50 

to  a  minor  is  recoverable  in  a  civil  and    costs."      The    Code    required 

action,   its  recovery  is  no  bar  to  that  the  judgment  should  be  that 

a    criminal     prosecution    for    the  the  State  recover  of  the  defendant 

same   sale.     Mitchell  v.  State,   12  the  fine  and  costs,  and  that  he,  if 

Neb.  538;  11  N.  W.  848.  present,    be    imprisoned    until   the 

«!>  State  V.  Lashus,  79  Me.  504 ;  fine    and    costs    were    paid ;     and 

11  Atl.  180.  that  execution  might  issue  against 

70  Ex  parte  Whalen,  32  N.  B.  his  property  for  the  fine  and  costs. 
274;  Ex^parte  McManus,  32  N.  B.  The  entry  was  held  not  to  be  a 
481.  judgment.       And     see     Common- 

71  Ex  parte,  26  N.  B.  397.  wealth  v.  Fraher,  126  Mass.  265 ; 

72  State  V.  O'Connell  (Me.),  14  Commonwealth  v.  Lahy,  8  Gray 
Atl.  291;   State  v.  Neagle,  65  Me.  459. 

468;  State  v.  Lashus,  79  Me.  504; 
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tries  with  the  indictment  may  not  be  put  in  evidence,  to  be 
accompanied  by  proper  parol  proof  of  identification,  to  show  a 
former  jeopardy,  and  possibly  to  show  an  acquittal  or  con- 
viction, for  the  accused  is  not  bound  by  the  failure  or  refusal 
of  the  State  to  have  the  court  make  proper  entries  show- 
ing his  acquittal  or  conviction.  On  a  trial  for  maintaining 
a  liquor  nuisance  tke  accused  cannot  put  in  evidence  the  rec- 
ords of  a  .lower  court  showing  his  discharge  in  that  court  on 
the  search  and  seizure  cases  disclosed  in  the  evidence  in 
the  case  on  trial.''*  Where  an  accused  was  convicted  of  keep- 
ing liquors  illegally  on  May  16th,  and  in  a  subsequent  case 
he  was  charged  with  selling  illegally  between  January  21st 
and  April  18th  of  the  same  year,  and  convicted  of  keeping 
for  sale  between  February  14th  and  March  24th,  it  was  held 
that  the  plea  of  former  conviction  of  the  offense  charged  was 
not  made  out,  no  evidence  being  put  in  by  accused  to  show 
identity  of  transactions.'^  But  when  several  sales  were  shown 
to  have  been  made  within  a  year  upon  a  charge  of  having 
made  one  illegal  saie,  and  there  was  a  conviction,  and  upon 
a  trial  upon  another  indictment  for  an  illegal  sale  during 
the  same  year,  it  was  held  that  no  evidence  of  the  same  sales 
could  be  introduced,  although  there  had  been  a  conviction  of 
making  only  one  illegal  sale,  that  sale  not  having  been  iden- 
tified by  the  verdict  of  the.jury.'^"  When  the  defendant  has 
shown  he  had  been  convicted  of  an  offense  similar  to  one  for 
which  he  is  being  prosecuted  and  has  put  in  evidence  to  identify 
the  two  alleged  offenses  as  covering  one  and  the  same  trans- 
action, the  State  may  show  that  they  were  separate  and  dis- 
tinct transactions."  If  the  accused  be  convicted  of  a  single 
sale  upon  an  indictment  charging  several,  but  the  particular 
sale  is  not  identified,  nor  the  count  shown  upon  which  the  ver- 
dict is  based,  and  he  appeal  and  the  ea^e  be  reversed,  he  may 
again  be  put  upon  trial  for  all  the  counts  in  the  indictment, 
and  cannot  claim  he  was  acquitted  upon  all  of  them  except 

74  state  V.  Wold,  96  Me.  401 ;  52  'e  State  v.  Stephens,  70  Mo.  App. 

Atl.  909.  554. 

7s  Regina    v.    Marsh,    25    N.    B.  77  Robinson    v.    State,    53    Tex. 

371.  Cr.  App.  565;  110  S.  W.  908. 
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oneJ^  The  plea  of  former  acquittal  or  oonvietion  must  be 
interposed  before  verdict  returned  to  be  available."*  There 
are  some  few  instances  where  the  prosecution  may  avail  itself 
of  a  former  conviction.  Such  an  instance  is  where  the  charge 
is  the  possession  of  intoxicating  liqviors  with  intent  to  sell  them 
unlawfully.  In  a  ease  of  that  kind  a  previous  conviction  for 
a  similar  or  another  offense  of  the  same  kind  may  be  put  in 
evidence  to  show  the  intent.'"  And  so  upon  a  charge  of  keep- 
ing a  nuisance,  the  record  of  having  been  convicted  of  being 
a  common  seller  at  the  same  place,  but  not  at  another  place, 
is  admissible ;  *'  and  to  secure  the  introduction  of  the  record, 
evidence  outside  the  record  is  admissible  to  show  that  the  de- 
scription  of  the  place  in  the  indictment  on  the  former  occasion 
and  in  the  indictment  in  the  case  on  trial  are  the  same,  although 
less  complete  in  the  one  than  in  the  other,  but  not  inconsistent.'^ 
So  where  it  is  desired  to  increase  the  penalty  on  a  second 
prosecution  for  a  like  offense  a  record  of  a  former  conviction 
is  admissible,  and  such  prior  conviction  cannot  be  disputed.'* 
"Where  the  charge  is  a  sale  to  one  B,  the  record  of  a  conviction 
on  a  sale  to   C  is  not  admissible,   even  though  both  sales 

78  state  V.  Pianfetti,  79  Vt.  236;  merman,  78.  Iowa  614;   43  jST.  W. 

05  Atl.  84.  458.      Nor    is    a    dismissal    of    a 

ro  State  V.  Haynes,  35  Vt.  570 ;  prosecution    under    an    agreement 

State  V.    Spaulding,    61   Vt.   550;  not      to     prosecute      the     offense 

17  Atl.  844.  charged  in  the  indictment  admis- 

80  State  V.  Neagle,  65  Me.  468.  sible,  althuugh  no  sales  had  been 

81  State  V.  Hall,  79  Me.  501;  11  made  after  such  dismissal.  Com- 
Atl.  181;  Commonwealth  v.  Aus-  monwealth  v.  Cutler,  9  Allen  486. 
tin,  97  Maiss.  595.  Where   an   indictment   does  not 

82  State  V.  Hall,  79  Me.  501 ;  charge  any  oflFense,  a  judgment 
11  Atl.  181.  thereon  for  the  accused  is  net  ad- 

83  State  Y.  Fagan,  64  X.  H.  431 ;  missible  for  any  purpose  what- 
4  Atl.  727.  ever.     Shatter   v.   State,    114   Ind. 

An    order    of    a   justice    of    the  194;    16  N.  E.  521. 

peace   that   certain   liquors   seized  For    the    purpose    of    increasing 

be  returned  to  the  accused,  made  the     punishment,     the     defendant 

several    days  before   the   date  tlie  cannot  be  compelled  to  testify  that 

indictment  was  found  charging  the  lie  had  been  previously   convicted 

keeping   of   the    same    liquors,    is  of    a    similar    offense.      Queen    v. 

not  admissible  on  the  trial  had  on  Nurae,  2  Can.  Or.  Cas.  57. 
such    indictment.      State    v.    Zim- 
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took  place  nn  the  same  day.**  And  where  the  defendant 
showed  a  formei-  conviction  for  selling  liquors  to  divers  un- 
known persons,  and  that  prior  to  such  conviction  he  had  sold 
liquor  to  the  same  person  alleged  to  be  the  purchaser  in  the  in- 
dictment in  the  case  on  trial,  but  he  did  not  show  that  he  had 
sold  to  no  one  else,  it  was  held  that  a  former  conviction  of  the 
particular  offense  oti  trial  was  not  shown."'  Where  the  charge 
was  of  a  sale  in  general  terms  and  there  was  a  conviction,  and 
at  a  subsequent  term  the  same  year  the  defendant  was  in- 
dicted in  another  general  indictment  of  the  same  kind,  the 
commission  of  the  offense  being  charged  to  have  been  made 
prior  to  the  time  of  the  finding  of  the  first  indictment,  it  was 
held  that  the  defendant  should  have  been  acquitted  on  the 
second  indictment,  on  the  ground  that  he  had  formerly  been 
convicted  for  the  same  offense.*"  There  are  many  instances 
where  the  same  act  constitutes  two  offenses,  as  a  sale  on  a 
Sunday  without  a  license,  or  a  sale  on  a  week  day  to  a  minor, 
or  drunkard,  or  intoxicated  person,  without  a  license.  In  all 
such  instances  a  conviction  of  one  of  these  offenses  is  no  bar 
to  a  conviction  of  the  other  offense  involved  in  the  same  act.*' 
A  person  thus  tried  a  second  time  is  not  put  twice  in  jeopardy 
' '  for  the  same  offense. "  **  In  discussing  an  instance  of  a  sale 
to  a  minor  without  a  license  the  Appellate  Court  of  Indiana 
used  tliis  language:  "A  sale  of  intoxicating  liquors  is  not 
per  se  an  unlawful  act.  It  can  only  be  made  a  crime  by  force 
of  a  statute.  A  sale  to  a  minor  and  a  sale  without  a  license 
although  the  same  sale,  are,  so  far  as  constituting  two  offenses, 
entirely  distinct.  A  simple  sale  without  more  is  not  a  viola- 
si  Levi  V.  Eex.  [1906]  East.  85  Ballowe  v.  Commonwealth 
Dist.  Ct.  Rep.  272  (distinguishing  (Ky.),  44  S.  W.  646. 
Queen  v.  Brooks,  6  Sup.  Ct.  319)  ;  so  McWilliams  v.  State  (Ga.), 
Ballowe  v.  Commonwealth  (Ky.),  34  S.  E.  1016. 
44  S.  W.  646 ;  Benson  v.  State  87  Arririgton  v.  Commonwealth, 
(Ky.),  44  S.  W.  168;  State  v.  87  Va.  96;  12  S.  E.  224;  Ruble  v. 
Gapen,  17  Ind.  App.  524;  45  N.  E.  State,  51  Ark.  170;  10  S.  W.  262; 
678;  47  N.  E.  25;  Morton  v.  State,  Montross  v.  Commonwealth,  8  Pa. 
37  Tex.  Cr.  Rep.  131;  38  S.  W.  Super.  Ct.  237. 
1019;  State  v.  Heard,  107  La.  60;  ss  State  v.  Gapen,  17  Ind.  App. 
31  So.  384.                                                 524;  45  N.  E.  678;  47  N.  E.  25. 

See   State   v.   Breeder,    90   Mo. 
App.  169. 
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tion  of  law.  To  make  it  unlawful  it  must  be  accompanied  by 
the  conditions  which  the  statute  requires  to  constitute  the 
offense.  Let  it  be  admitted  that  the  defendant  made  the  sale 
to  William  Corberly.  These  facts  standing  alone  do  not  con- 
stitute a  crime.  Something  more  must  be  charged  as  well  as 
proved  before  he  can  be  convicted  of  a  criminal  offense.  It  is 
not  the  sale  alone  that  constitutes  the  offense,  but  it  is  the 
sale,  coupled  with  other  facts.  In  the  one,  it  is  the  sale 
coupled  with  the  fact  that  the  vendor  had  no  license.  In  the 
other,  it  is  the  sale  coupled  with  the  fact  that  it  was  made 
to  a  minor.  The  sale  standing  alone  is  an  innocent  act.  It 
does  not  touch  the  sphere  of  culpability  unless  accompanied 
by  other  forbidden  facts.  It  is  the  accompanying  facts  that 
make  it  unlawful.  The  accompanying  fact  in  ea>ch  instance 
is  entirely  distinct.  There  is  no  connection  between  the  fact 
that  the  vendor  had  no  license  and  the  fact  that  the  pur- 
chaser was  a  minor.  Whilst  it  is  true  that  there  is  an  identity 
in  the  charges  and  the  evidence  up  to  a  certain  point,  yet  up 
to  that  point  the  sale  is  an  innocent  transaction.  It  is  only 
when  the  criminal  character  of  the  transaction  is  sought  to 
be  made  that  the  two  offenses  diverge,  in  the  charge  and  in 
the  evidence  necessary  to  a  conviction.  The  purposes  of  the 
two  statutes  are  entirely  dissimilar.  The  one  is  to  raise 
revenue  and  protect  those  who  have  obtained  license.  The 
other  is  to  guard  the  young  against  intemperance.  The 
appellee  is  in  error  in  assuming  that  the  sale  alone  constitutes 
the  criminal  offense.  In  so  far  as  the  charges  and  the  evi- 
dence are  identical,  the  transaction  is  entirely  innocent.  The 
appellee  might  have  been  convicted  or  acquitted  of  the  charge 
of  selling  to  a  minor,  and  the  fact  he  had  no  license  be  not 
even  alluded  to.  The  fact  he  had  no  license  was  not  an 
element  in  that  offense.  So,  on  the  other  hand,  he  might 
have  been  convicted  or  acquitted  of  the  charge  of  selling 
without  a  license,  and  the  age  of  the  purchaser  not  have 
even  been  referred  to;  for  his  age  is  not  an  element  of  that 
offense.'""     So  the  act  of  keeping  open  a  tippling  house  or 

89  state  V.  Gapen,  17  Ind.  App.       v.  Commonwealth,  87  Va.  96 ;    12 
524;  45  N.  E.  678;  47  N.  E.  25.  S.  E.  224. 

See  also  reasoning  in  Arrington  According  to   the   reasoning   of 


§  966  TBAPMC    IN   INTOXICATING   LIQUORS.  1722 

saloon  on  Sunday  is  a  distinct  offense  from  a  sale  of  intoxi- 
cating liquor  on  that  day,  though  the  evidence  be  the  same  in 
both  cases,  and  a  conviction  for  one  of  the  offenses  is  no 
bar  to  a  prosecution  for  the  commission  of  the  other.""  So 
the  offense  of  keeping  liquor  for  sale  is  distinct  from  the 
offense  of  a  sale  of  the  same  liquor ; "'  and  Lhe  same  is  true 
of  the  offense  of  l^eeping  liquors  for  sale  without  a  license 
with  intent  to  sell  and  the  offense  of  selling  them ; "-  or  of 
keeping  a  liquor  nuisance  and  a  sale  of  the  liquor  kept ;  "^ 
of  a  sale  in  violation  of  the  local  option  law  by  a  sale  and  a 
distinct  sale  on  the  same  day  to  the  same  person ;  "*  or  of 
keeping  a  tenement  for  the  illegal  sale  of  liquor  and  a  sale 
of  liquor  therein ; "°  or  of  keeping  a  tippling  house  and  pre- 
suming to  be  a  common  seller ; '"'  or  of  a  conviction  of  the 
husband  for  maintaining  a  liquor  nuisance  and  a  prosecution 
of  his  wife  for  being  a  common  seller  (the  evidence  in  both 
cases  being  the  same) ; "'  or  of  presuming  to  be  a  common 
seller  and  selling  liquor ;  "^  or  of  keeping  a  liquor  nuisance 
by  keeping  a  tenement  for  the  illegal  sale  of  liquors  and  keep- 
ing liquors  with  intent  to  sell  them  illegally.*"    As  each  sale 

this  Indiana  ease  a  conviction  for  92  State  v.  Eyan,  08  Conn.  512; 

a  sale  on  Sunday  would  be  a  bar  37    Atl.    377;     Commonwealth    v. 

to   a  prosecution  if  the  sale  was  Hanley,   140   Mass.  457;    5  N.   E. 

to    a    minor;    and    while    a    sale  468. 

to  a  minor  on  Sunday  without  a  ^s  State  v.  Miller,  63  Kan.  62 ; 

license  would  constitute  three  of-  04  Pac.  1033. 

f erises    there    could    not    be   three  s*  Robinson  v.  State,  53  Tex.  Cr. 

convictions.      See   State   v.   Elder,  App.  565;   110  S.  W.  908;   Harris 

05  Ind.  282;  32  Am.  Rep.  69.  v.  State,  50  Tex.  Cr.  App.  411;  97 

Where  a  statute  makes  it  an  of-  S.  W.  704. 

fense  to  sell,  barter  or  give  away  95  Commonwealth   v.   Hogan,   97 

liquor,  a  conviction  of  a  sale  is  .a  Mass.    122;    State   v.    Lincoln,    50 

bar    to    a    prosecution    for   giving  Vt.   644;    Commonwealth  v.   Sulli- 

away  or  bartering  the  same  liquor.  van,  150  Mass.  315;  23  N.  E.  47. 

State  V.   Beed,    168   Ind.   588;    81  96  State  v.  Innes,  53  Me.  536. 

N.  E.  71.  9r  Commonwealth    v.   Welch,    97 

90  Smith  V.  State,   105  Ga.  724;  Mass.  593. 

32  S.  E.  127.  98  State  v.  Combs,  32  Me.  529 ; 

91  Taylor  v.   State,   5   Ga.  App.       State  v.  Maher,  35  Me.  225. 

237;    62    S.    E.    1048;    Sutton    v.  99  Commonwealth    v.    McCauley, 

Washington,  4  Ga.  App.  30;  60  S.  105  Mass.  69;  State  v.  Wheeler,  62 
E.  811.  Vt.    439;    20    Atl.   601;    State   V. 
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is  a  distinct  offense,  and  there  may  be  as  many  convictions  as 
there  are'  offenses,  a  seller  of  liquors  may  be  convicted  of 
two  or  more  sales  to  the  saftie  person  on  the  same  day.^-  And 
where  the  accused  had  a  purchaser  make  an  order  on  a  whole- 
saler for  a  gallon  of  liquor,  which  he,  the  accused,  received 
and  retailed  out — this  method  being  pursued  to  cover  up  an 
illegal  sale — it  was  held  that  a  conviction  for  making  one  sale 
to  a  purchaser  was  not  a  bar  for  a  prosecution  for  another 
sale.^  But  if  two  persons  be  charged  jointly  with  the  com- 
mission of  the  same  offense,  the  acquittal  of  one  is  available 
as  a  defense  for  the  other.^ 

Sec.  967.    Second  offense. 

Where  the  indictment  charges  that  the  accused  has  been 
formerly  convicted  of  a  violation  of  the  liquor  laws,  the 
record  of  his  prior  conviction,  or  a  certified  copy  of  it,  is 
admissible  to  prove  that  fact.*    Docket  entries  of  a  prior  con- 


Jangraw,  61  Vt.  39;  17  Atl.  733; 
see  also  State  v.  Brown,  75  Iowa 
768;  39  N,  W.  829;  State  v. 
Graham,  73  Iowa  553;  35  N.  W. 
628. 

1  Robinson  v.  State,  63  Tex.  Cr. 
App.  565;  110  S.  W.  908;  State  v. 
Pianfetti,  79  Vt.  230;  65  Atl.  84; 
State  V.  Heard,  107  La.  60;  31  So. 
384;  Robinson  v.  State  (Tex.  Cr. 
App.),  110  S.  W.  905;  Harris  v. 
State,  50  Tex.  Cr.  App.  411;  97 
S.  W.  704;  Alexander  v.  State,  53 
Tex.  Cr.  App.  553;  110  S.  W.  918; 
Ex  parte  Perkins,  30  N.  B.  15;  Ex 
parte  Hoffer,  27  N.  B.  496. 

Under  a  statute  forbidding  a 
sale  of  uninspected  liquors, 
every  sale  of  a  package  not  hav- 
ing on  it  the  inspector's  certificate, 
is  a  separate  offense.  State  v. 
Breeder,  90  Mo.  App.  109. 

2  Armstrong  v.  State  (Tex.  Cr. 
App.),  47  S.  W.  1006. 


3  State  V.  Brown,  49  Vt.  437. 

A  compromise  of  a  prosecution 
cannot  be  used  as  a  former  con- 
viction. The  State  is  not  bound 
by  it.  Eegina  v.  Mabey,  37  Up. 
Can.  248 ;  In  re  Eraser,  1  Can.  Law 
Jour.   324. 

Judicial  notice,  Dupree  v.  State 
(Tex.),  120  S.  W.  871,  875. 

A  conviction  for  a  violation  of 
a  city  ordinance  is  no  bar  to  a 
prosecution  for  violation  of  a  stat- 
ute based  upon  the  same  facts. 
Mayhew  v.  Eugene  (Ore.),  104 
Pac.  727. 

*  King  v.  Bigelow,  7  Can.  Cr. 
Cas.  132;  Regina  v.  Yeoveley,  8 
A.  &  E.  806;  Regina  v.  Word,  C. 
&  P.  366;  Regina  v.  Bigelow,  36 
Nov.  S,co.  554;  Commonwealth  v. 
Line,  149  Mass.  65;  20  N.  E.  697. 

Judicial  notice,  Dupree  v.  State 
(Tex.),  120  S.  W.  871,  875. 
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viction  have  been  held  sufficient  if  no  question  of  identity 
be  raised."  In  Canada  a  certifieate  of  conviction,  issued  by 
the  clerk  of  the  court,  under  its  seal,  is  sufficient.*  The  record 
of  conviction  is  conclusive  upon  the  accused."  Identity  of 
names  has  been  held  sufficient  as  to  identity  of  persons.*  But 
similarity  of  names  is  not  always  enough,  especially  if  there 
be  some  attendant  tircumstances  throwing  some  doubt  on  the 
question."  Identity  of  the  accused  w^ith  the  person  formerly 
convicted  must  be  made  to  appear  in  some  way,^"  and  usually 
the  identity  of  persons  is  a  question  for  the  jury  and  not  the 
court.^^  Unless  a  former  conviction  be  proven,  the  court  has 
no  power  to  add  the  additional  punishment  inflicted  for  a 
second  conviction.^^    And  this  must  be  made  before  verdict.^^* 

Sec.  968.    Permitting  females  in  saloon — Keeping  a  wine 
room. 

Upon  a  charge  of  permitting  a  female  to  remain  in  a 
saloon,  evidence  is  admissible  to  show  that  while  she  was 
there  the  accused  in  person  or  by  his  barkeeper  sold  or  gave 
intoxicating  liquor  to  her,  to  show  not  only  that  the  accused 
was  conducting  a  saloon  but  also  that  he  permitted  her  to 
remain  in  his  saloon.'^     The  accused  may  show  that  a  room 

0  state     V.      O'Connell      (Me.),  porte  Dugan,  13  C.  L.  T.  249 ;  King 

14  Atl.  291;    State  v.  Neagle,  65  v.  Batson,  12  Can.  Cr.  Caa.  62. 

Me.  468;  State  v.  Lashua,  79  Me.  » Queen  v.  Lloyd,   1   Cox   C.   C. 

504;    11   Atl.   180;    State  v.  Kob-  51. 

blna   (Me.),  14  Atl.  684.  lo  Queen  v.  Harrell,   1  Can.  Cr. 

sRegina  v.  Clark,   15   Ont.  49;  Cas.  511. 

Eegina  v.  Edgar,  15  Ont.  142;  Re-  "  Lashus  v.  State,  79  Me.  504; 

gina  V.  Kennedy,  10  Ont.  396;  Re-  11  Atl.  180. 

gina  V.  Kennedy,  17  Ont.  159;  Re-  12  Regina  v.  Clark,  15  Ont.  49; 

gina  V.    Brown,    10    Ont.   41;    Ex  Regina  v.  Brown,  16  Ont.  R.    (Q. 

parte  Dryden,  32  N.  B.  98;    Rex  B.  D.),  41;  Rex  v.  Brien,  38  N.  B. 

V.  Byron,  37  N.  B.  383.  381. 

'State  V.  Fagan,  64  N.  A.  431;  12*  State   v.    Spaulding,    61    Vt. 

14  Atl.  727.  550;    17  Atl.  844. 

8  Regina  v.  Clark,   15   Ont.  49;  la  State  v.  Baker,  50  Ore.  381; 

Regina  v.  Edgar,  15  Ont.  142;  Re-  92  Pac.  1076;  13  L.  R.  A.   (N.  S.) 

gina  V.  Kennedy,  17  Ont.  159;  Ex  1040.     See  also  State  v.  Conway, 

38  Mont.  42;  98  Pac.  654. 
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charged  to  be  a  wine  room  was  a  restaurant,  and  he  is  entitled 
to  show  that  it  had  all  the  paraphernalia  of  a  restaurant.^* 

Sec.  969.    Illegal  transportation  of  liquor. 

Upon  a  charge  of  illegal  transportation  of  liquors  from  one 
place  to  another,  with  knowledge  that  they  are  intended  for 
illegal  sale,  or  having  reasonable  cause  to  believe  that  they 
are  intended  for  such  a  sale,  it  may  be  shown  that  on  several 
occasions  near  the  time  of  the  alleged  transportation  the 
accused  had  received  other  considerable  quantities  of  liquors, 
at  the  same  railroad  station,  for  transportation  by  him.'^ 
So  where  the  accused  was  in  a  grocery  connected  by  a  door 
with  a  barroom .  in  which  liquor  had  been  seized,  and  his 
wagon,  containing  liquor  was  th^n  stindinw  before  the  door 
of  the  store,  and  when  arrested  he  said  he  knew  it  was  illegal 
to  carry  the  kind  of  liquor  he  had  in  his  wagon  and  that  he 
expected  to  get  caught,  it  was  held  that  proof  of  these  facts 
was  sufficient  to  warrant  his  conviction.^*  So  proof  that  the 
accused  had  carried  liquors  in  the  State  to  another,  having 
reasonable  belief  he  intended  to  sell  them  illegally  to  a  third 
person,  warrants  a  eonviction.^^  So  where  it  is  an  offense 
to  bring  liquors  into  a  "dry  district,"  to  be  sold  in  violation 
of  law,  it  is  only  necessarj'  to  show  that  the  accused  aided 
and  assisted  in  bringing  the  liquor  into  the  district,  and  the 
beginning  and  ending  of  the  journey  need  not  be  shown.^* 
In  order  to  show  that  the  accused  knew  he  was  carrying  in- 
toxicating liquors,  it  was  held  proper  to  show  that  four 
months  before  the  place  was  used  for  selling  intoxicating 
liquors.^"  The  fact  that  the  person  to  whom  the  same  liquors 
had  been  sent,  had  been  acquitted  of  a  charge  of  keeping  them, 

"Ellis  V.  ;^eopIe,  38  Colo.  516;  le Oommonwealth  v.  Locke,   114 

88  Pac.  461.  Mass.  288. 

IB  Commonwealth  v.  Commeskey,  "  Commonwealth    v.    McClusky, 

13   Allen   585;    Commonwealth   v.  116  Mass.  64. 

Currier,  164  Mass.  544 ;  42  N.  E.  is  Commonwealth  v.  Currier,  164 

96.  Mass.  544;  42  N.  E.  96. 

See  Commonwealth  v.  Locke,  114  lo  Commonwealth  v.  Kenney,  115 

Mass.  288;  Commonwealth  v.  Mc-  Mass.  149. 
Connell,  11  Gray,  204. 
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with  intent  to  sell  them,  is  not  available  as  a  defense  for 
the  accused.^"  In  an  action  against  a  railroad  company  for 
permitting  an  express  company,  having  an  ofiSee  in  its  build- 
ing, to  sell  liquor  there,  the  State  may  show  how  the  business 
of  the  office  was  conducted  as  bearing  upon  Uie  question  of 
intent  or  good  faith  involved.^^  In  a  prosecution  for  carrying 
or  assisting  in  carrying  liquors  into  a  local  option  district,  it 
was  held,  where  it  appeared  accused  acted  as  the  agent  of  an 
express  company  and  was  not  aware  that  the  shipment  was  in 
pursuance  of  a  contract,  that  the  presumption  was  the  trans- 
action was  legitimate  in  the  absence  of  evidence  to  show  it 
was  unlawful.^^ 


Sec.  970.    "C.  0.  D."— Express  agent's  liability. 

The  letters  "C.  O.  D,"  are  by  no  means  cabalistic;  They 
have  no  occult  or  mysterious  meaning.  In  ordinary  com- 
merce of  the  country,  these  letters  have  acquired  such  a  fixed 
and  determinate  meaning  that  courts  and  juries  from  their 


20  Commonwealth  v.  Walters,  11 
Gray  81. 

21  Louisville,  etc.,  E.  Co.  v.  Com- 
monwealth, 126  Ky.  279;  103  S. 
W.  349;  31  Ky.  L.  E.  683;  Adams 
Express  Co.  v.  Commonwealth 
(Ky.),  103  S.  W.  353;  31  Ky.  L. 
Eep.  81. 

22  Ellington  v.  State  (Tex.  Cr. 
App.),  86  S.  W.  330;  Webb  v. 
State  (Tex.  Cr.  App.),  86  S.  W. 
331. 

Where  a  statute  requires  a  rail- 
road company  to  keep  a  record  of 
all  liquor  packages  delivered  in  lo- 
cal option  districts;  instructions  to 
its  agent  given  by  it  concerning 
the  keeping  of  such  a  record  are 
admissible  in  evidence  upon  a 
charge  of  illegally  carrying  liquors 
into  such  districts.  Commonwealth 
V.  Eiley,  196  Mass.  60;  81  N.  E. 
881;   10  L.  E.  A.  (N.  S.)    1122. 


On  a  prosecution  of  an  express 
company  in  Kentucky  for  trans- 
porting liquors  into  a,  local  option 
district,  evidence  is  not  admissible 
to  show  that  the  company  knew 
that  a  C.  0.  D.  shipment  of  liquors 
was  not  ordered  by  the  consignee. 
Adams  Express  Co.  v.  Common- 
wealth, 206  U.  S.  129 ;  27  Sup.  Ct. 
606;  51  L.  Ed.  987  (Ky.)  ;  103 
S.  W.  353;  31  Ky.  L.  Eep.  811- 
813,  reversing  (Ky.)  87  S.  W. 
nil;  27  Ky.  L.  Eep.  1096;  Adams 
Express  Co.  v.  Commonwealth,  206 
U.  S.  138;  27  Sup.  Gt.  608;  51  L. 
Ed.  992,  reversing  (Ky.)  92  S.  W. 
932;  29  Ky.  L.  Eep.  224;  5  L.  E. 
A.  (N.  S.)  630;  American  Express 
Co.  V.  Commonwealth,  206  U.  S. 
139;  27  Sup.  Ct.  609;  51  L.  Ed. 
993  (Ky.) ;  92  S.  W.  807;  30  Ky. 
L.  Eep.  207. 
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general  information  readily  understand  what  is  meant  thereby. 
That  is,  where  goods  are  shipped,  marked  "C.  0.  D.,"  the 
contract  of  the  common  carrier  is  not  only  to  safely  carry 
and  deliver  the  goods  to  the  consignee  but  also  to  "collect 
on  delivery"  and  return,  to  the  consignor  the  charges,  price, 
or  value  due  the  consignor  on  the  goods.  An  express  agent, 
acting  in  that  capacity,  receiving  at  his  office  a  package  con- 
taining intoxicating  liquor  and  knowing  or  having  reason  to 
believe  or  suspicion  what  it  contains,  delivering  the  same  to 
the  consignee,  collecting  the  pay  therefor  and  transmitting  it 
to  the  consignee  is  liable  to  conviction  under  an  indictment 
charging  him  with  illegal  sale  of  liquor.  It  is  essential  to 
such  liability  that  the  agent  have  knowledge  of  or  reason  to 
suspect  the  contents  of  the  package.  His  knowledge  may  be 
inferred  from  circumstances  as  well  as  proof  of  direct  evi- 
dence ;  good  reason  to  know  is  equivalent  to  knowledge ;  willful 
ignorance  will  not  avail.^^ 

Sec.  971.    Keeping  saloon  open. 

Upon  a  charge  of  unlawfully  keeping  a  saloon  open  on  a 
prohibited  day,  proof  of  sales  .to  a  particular  person  on  that 
day  is  sufficient  evidence  to  establish  the  charge  without  show- 
ing a  particular  or  specific  sale,^*  and  such  evidence  is  com- 
petent.^' So  evidence  that,  after  the  accused  had  given  a 
drink  of  whisky  to  one  person  and  refused  to  give  or  sell  to 
another,  the  accused  pointed  to  the  bar  and  said  to  the  latter, 
"There  is  some,"  was  held  admissible.^"  So  evidence  is  admis- 
sible  to   show   accused   was   in   his  saloon   engaged   in   the 

23  Newark  on  Sales  375;  United  Collender  v.  Densmore,  55   N.  Y. 

States   V.    Shriner,    23    Fed.    Eep.  206  State  v.  O'Nell,  58  Vt.  140;  2 

134;    United    States   v.    Cline,   26  Atl.  586;   Knight  v.  Goss,  59  Vt. 

Fed.   Eep.    515;    Wagner   v.    Hal-  266. 

lack,  3   Colo.   184 ;   Crab  v.   State,  24  Colter  v.  Cooper,  15  N.  Z.  L. 

88  Ga.  584;   15  S.  E.  455;  Knight  E.  186;   see  State  v.  Grant,  20  S. 

V.  State,  88  Ga.  590;  15  S.  E.  457;  D.  164;   105  N.  W.  97. 

American   Express    Co.   v.    Schier,  2=  Herod   v.   State,   41    Tex.    Cr. 

55  111.  140;  United  States  Express  App.  597;  56  S.  W.  59. 

Co.  V.  Keefer,  59  Ind.  263;   State  26  Knox     v.     State      (Tex.     Cr. 

V.  Cicault,   1   Daily    (N.  Y.)    23;,  App.),  77   S.  W.   13. 


§972 


TRAFFIC   IN   INTOXICATING   LIQUOKS. 


1728 


business,  and  was  only  prevented  from  making  a  sale  by  the 
appearance  of  an  officer.^'  So  the  statements  of  the  accused 's 
wife  nmde  in  his  presence  in  the  saloon  when  the  officers 
entered  are  admissible  to  show  that  it  was  being  kept  open.^' 
It  may  be  shown  that  the  accused  and  people  were  seen  going 
in  and  out  of  the  saloon.-^  It  is  not  necessary  to  sustain  the 
charge  to  prove  th%  liquor  sold  was  to  be  drunk  on  the  prem- 
ises, it  being  sufficient  to  show  it  was  dra'wn  out  of  the  cask 
and  delivered  in  open  vessels.*"  Proof  that  the  door  was 
open  and  the  accused's  clerk  and  another  were  seen  in  the 
saloon  was  held  sufficient  evidence  that  it  was  fnlawfully 
open.*^ 


Sec.  972.    United  States  license — Probative  effect  as  evi- 
dence. 

Presumably  no  one  would  take  out  a  liquor  license  from 
the  United  States  (loverument  authorizing  him  to  sell  intoxi- 
cating liquors  unless  he  intended  to  sell  liquors  under  the 


2T  Eamey  v.  Sta'te  (Tex.  Cr. 
App.),  61  S.  W.  126. 

28  State  V.  Hogan,  67  Conn.  581; 
35  Atl.  508. 

29  Warrick  v.  State,  48  Ark.  27 ; 
2  S.  W.  253;  Commonwealth  v. 
Leighton,  140  Mass.  705;  6  N. 
E.  221. 

30  Harris  v.  People,  1  Colo.  App. 
289;    28   Pac.   1133. 

siKlug  V.  State,  77  Ga.  734; 
Warrick  v.  State,  48  Ark.  27;  2 
S.  W.  253;  Commonwealth  v. 
Leighton,  140  Mass.  305;  6  N.  E. 
221;  Commonwealth  v.  Stevens, 
153  Mass.  4;  26  N.  E.  96;  Com- 
monwealth V.  McNeese,  156  Mass. 
231;  30  N.  E.  1021;  McKinney  v. 
Nashville,  96  Tenn.  79;  33  S.  W. 
724;  Kolman  v.  State;  2  Ga.  App. 
648;  58  S.  E.  1070. 

Perhaps  a  city  may  provide  '.y 
ordinance  that  the  fact  the  saloon 
was   lighted    by   night   should   be 


prima  facie  evidence  that  it  was 
open.  Piqua  v.  Zimmerlan,  35 
Ohio  St.  507. 

Statutes  make  proof  of  the  fact 
that  persons  were  in  a  saloon  on 
Sunday  prima  facie  evidence  of  the 
accused's  having  made  an  unlaw- 
ful sale.  State  v.  Gerhardt,  145 
Ind.  439;  44  N.  E.  469;  33  L.  E. 
A.  313. 

Upon  a  charge  of  illegally  keep- 
ing liquor,  it  is  no  defense  for  the 
accused  that  his  barkeeper  has 
been  convicted  of  keeping  the  same 
liquors.  People  v.  Mulling,  5  N.  Y. 
App.  Div.  172;  39  N.  Y.  Supp. 
361. 

If  the  accused  defends  on  the 
ground  that  his  clerk  had  with- 
out authority  kept  the  saloon  open, 
he  must  show  both  lack  of  knowl- 
edge and  consent  as  to  the  fact. 
Kolman  v.  State,  2  Ga.  App.  648; 
58  S.  E.  1070. 
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right  given  by  it.  Men  are  not  wont  to  voluntarily  do  a 
useless  thing  at  an  expenditure  of  money.  Ordinary  experi- 
ence teaches  us  that  when  a  person  takes  out  a  Government 
license,  at  considerable  expenditure,  he  intends  to  avail  him- 
self of  the  privilege  granted  him  by  its  terras,  and  usually 
that  is  the  privilege  to  sell  intoxicating  liquors.  But  this 
license  will  not  excuse  him  from  complying  with  the  State  or 
local  regulations.  He  cannot  sell  liquor  without  a  local 
license,  nor,  as  a  rule,  maintain  a  place  for  their  sale.  Two 
licenses  at  least  are  essential  to  enable  him  to  make  a  valid 
sale:  one  from  the  Federal  Government,  the  other  from  the 
State.  It  is,  therefore,  held  upon  a  charge  of  maintaining  a 
liquor  nuisance,  or  of  maintaining  a  place  for  illegal  sale  of 
liquors,  or  of  keeping  liquors  for  unlawful  sale,  or  of  being 
a  "common  seller'"  of  liquors,  or  of  engaging  in  and  carrying 
on  the  liquor  business,  that  proof  of  the  accused  having  a 
United  States  license  to  sell  intoxica.ting  liquors  at  retail  has 
some  probative  force,  and  such  proof  is  admissible  without 
the  aid  of  a  statute  authorizing  it.^'^  Tn  fact,  some  of  the 
cases  go  so  far  as  to  hold  that  upon  the  ordinary  charge  of  a 
sale  the  license  is  admissible  in  evidence,''^  while  others  hold 

32  Commonwealth  v.  Uhrig,   146  State    (Tex.   Cr.  App.),  61   S.  W. 

Mass.  132;  15  N.  E.  156;  State  v.  486;     Park    v.    State     (Tex.     Cr. 

Mellor,    13    E.    I.    666;    State    v.  App.),    98    S.    W.    243;    State    v. 

Munch,  15  Mo.  App.  207;  State  v.  Pigg,  78  Kan.  618;   97  Pac.  859; 

Spaulding,    60    Vt.    228;    14    Atl.  Guy  v.  State,  90  Md.  29;   44  Atl. 

769;    Burnett   v.    State,    72   Miss.  997. 

994;    18   So.  432;    Commonwealth  The  Legislature  may  prescribe  it 

V.  Brown,  124  Mass.  318;  State  v.  as    a    rule    of    evidence    that    the 

Intoxicating  Liquors,  44  Vt.  208;  possession    of    a    Federal    license 

State    V.    Teahan,    50    Conn.     92 ;  shall  prima  facie  establish  that  the 

Commonwealth  v.  Keenan,  11  Al-  licensee   is  engaged  in  the   liquor 

len  262;  Commonwealth  v.  Ander-  business.     Reed  v.  State  (Tex.  Cr. 

son,  10  Ky.  L.  Rep.  307;  State  v.  App.),   109  S.  W.   182;   Magee  v. 

Wiggin,    72    Me.     425;     State     v.  State,  50  Tex.  Cr.  App.  444;  98  S. 

O'Connell,  82  Me.  30;   19  Atl.  36;  W.  245;   Denton  v.  State,  52  Tex. 

Snider  v.  State,  78  Miss.  366;   29  Cr.  App.  58;  105  S.  W.  199. 

So.  78;  Walker  v.  State,  49  Tex.  ss  Burnett   v.    State,     72     Miss. 

Cr.  App.  345;  94  S.  W.  230;  State  994;    18  So.  432;   State  v.  Mellor, 

V.  Frudie   (Neb.),  92  N.  W.  320;  13  R.  I.  666;   State  v.  Spaulding, 

Coleman  v.  State,  53  Tex.  Cr.  App.  60  Vt.  228;  14  Atl.  769. 
578;    111   S.   W.   1011;   Martin  v. 
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that  it  is  not.^*  The  license,  however,  must  cover  the  period 
during  which  the  evidence  shows  the  illegal  act  was  com- 
mitted."' In  several  States  such  a  license  is  made  admissible 
by  statute,  and  certain  probative  force  is  attached  to  it  when 
put  in  evidence."*  These  statutes  are  usually  in  force  in 
local,  option  or  prohibition  States,  and  the  license  may  be 
proven  to  show  tfle  accused's  occupation."^  In  his  defense, 
however,  an  accused  cannot  show  that  he  had  no  Federal 
license."*  The  accused  has  the  right  to  prove  what  passed 
between  him  and  the  officer  issuing  the  license,  to  show  the 
purpose  of  taking  it  out.""  The  probative  force  of  these 
licenses  when  put  in  evidence  depends  upon  statutes,  as  a 
rule,  authorizing  their  admission.  Thus,  in  one  State  a 
statute  provided  that  upon  the  charge  of  keeping  a  tippling 
house  proof  of  a  Federal  license  held  by  the  defendant  and 
that  he  held  no  Stat«  license  should  be  evidence  that  he  sold 
liquor  without  a  license.  Another  statute  provided  that  proof 
of  possession  of  an  internal  tax  receipt  for  the  sale  of  liquors 
should  be  prima  facie  evidence  of  a  sale.  It  was  held  that 
proof  that  the  accused  held  a  Federal  license  as  a  retail  dealer 
raised  a  presumption  that  the  accused  was  guilty  of  beeping 
a  tippling  house,  which,  however,  he  could  overcome  by 
evidence  showing  he  did  not  keep  such  a  house.*"  In  another 
State  it  was  held  error  to  instruct  the  jury  that  on  proof  that 
the  accused  held  such  a  license,  they  must  find  the  accused 

34  state  V.  Stultz,  20  Iowa  488;       State    (Tex.  Cr.  App.),  37  S.  W. 
Frudie  v.  State,  66  Neb.  244;   92       859. 

N.  W.  320.  38  Anderson  v.  State    (Tex.   Cr. 

35  Snyder  v.  State,  78  Miss.  366;       App.),  37  S.  W.  859. 

29  So.  78.  On     cross-examination    the  '  ac- 

38  Pitner   v.   State,  37   Tex.  Cr.  cused  may  be  required  to  testify 

App.   268;   39  S.  W.   662;   Runde  whether   he   had   paid  for   his   li- 

V.  Commonwealth,  108  Va.  873 ;  61  cense.     Henderson  v.   State    (Tex. 

S.    E.    792;    White    v.    Common-  Cr.  App.),  39  S.  W.  116. 

wealth,    107   Va.  901 ;    59    S.    E.  39  Commonwealth  v.  Austin,  97 

1101   ( said  to  be  a  question  for  the  Mass.    595;    State    v.  Morin,    102 

jury) ;   Winton  v.  State,  77  Ark.  Me.  290;  66  Atl.  650. 

143;  91  S.  W.  7.  But  see  Barnes  v.  State    (Tex. 

3T Henderson  v.  State   (Tex.  Cr.  Cr.  App.),  44  S.  W.  491. 

App.),  39  S.  W.  116;  Anderson  v.  lo Runde  v.  Commonwealth,  108 

Va.  873:  61  S.  E.  792. 
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guilty,  for  they  could  not  clo  so  unless  they  were  satisfied  of 
the  accused's  guilt  beyond  a  reasonable  doubt/^  In  the 
absence  of  a  statute  proof  of  a  license  is  received  as  a  circum- 
stance tending  to  show  that  the  accused  is  engaged  in  the  sale 
of  liquors  and  for  no  other  purpose.''^  A  statute  making  the 
license  apply  to  the  keeping  of  liquor  in  a  house  will  not  be 
so  extended  as  to  apply  to  a  boat,*^  nor  does  it  apply  to  a 
proof  of  illegally  selling  liquor  on  a  prescription.**  Usually 
by  statute  proof  of  the  license  makes  a  prima  facie  case  that 
the  accused  was  at  the  time  engaged  in  selling  intoxicating 
liquors.*'  And  althoiigh  no  statute  exists  upon  the  subject, 
yet  proof  of  the  license  on  a  charge  of  a  sale  where  that  may 
be  done  is  admissible  to  show  the  intent  in  selling  such  liquors, 
and  also  to  both  show  the  accused'  kept  liquors  and  what 
business  he  was  engaged  in."  In  one  case  the  State  claimed 
the  liquor  sold  in  a  local  option  district  was  beer,  but  the 
accused  claimed  it  was  "frosty"  and  non-intoxicating.  The 
court  told  the  jury  that  under  the  statute  proof  of  the  license 
wias  prima  fade  evidence  that  the  liquor  was  intoxicating ;  but 
this  was  held  error,  that  being  a  question  for  the  jury.*'    The 

41  State  V.  Liquors  and  Vessels,  438;   State  v.  Momberg   (N.   D.), 

80  Me.  57;   12  Atl.  794;   State  v.  103   N.   W.    566;    Colby   v.    State 

CConnell,  82  Me.  30;   19  Atl.  86;  (Iowa),   94   N.   W.   491;    Guy   v. 

State   V.   Momberg    (N.   D.),    103  State,  96  Md.  692;  54  Atl.  879. 

N.  W.  566.  "Appling  V.  State   (Ark.),  114 

42Frudie  v.  State,  66  Neb.  244;  S.  W.  927. 

92  N.  W.  320;  Uloth  v.  State,  4  47  Thompson  v.  State    (Tex.  Or. 

Tex.  Cr.  App.  295;   87  S.  W.  822,  App.),    97    S.    W.    316;    State   v. 

823.  Momberg  (N.  D.),  103  N.  W.  566. 

43  Winton  v.  State,  77  Ark.  143 ;  It  was  held  proper  to  show  that 

91  S.  W.  7.  a  license  in  another  person's  name 

Nor  does  it  apply  to  a'  case  of  was  posted  in  a  house  where  ac- 

keeping  a   drug  store.     People  v.  cused  worked  as  tending  to  show 

Remus,   135  Mich.  629;   98  N.  W.  accused  was  working  for  the  per- 

397;    100  N.  W.  403;    11   Detroit  son  named  in  the  license  as  licen- 

L.  N.  237.  see.      Biddy    v.    State    (Tex.    Cr. 

"Williamson  v.  State,  41   Tex.  App.),  108  S.  W.  689. 

Cr.  App.  461 ;  55  S.  W.  568.  So  a  statement  by  the  accused  to 

45  Fox  V.  State,  53  Tex.  Cr.  App.  the  officer  arresting  him  that  he 
150;  109  S.  W.  370;  People  v.  had  a  Federal  license  for  the  cur- 
Bacon,  117  Mich.  187;  75  N.  W.  rent  year,  showing  it  to  him,  was 
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probative  value  of  such  a  license  as  evidence  is  to  be  con- 
strued in  connection  with  all  the  other  evidence.**  A  certified 
copy  from  the  record  of  the  office  of  internal  revenue  showing 
that  the  defendant  held  a  Federal  license  for  the  period 
during  which  it  is  claimed  the  illegal  transaction  was  per- 
formed is  admissible  in  evidence.*"  So  a  copy  of  the  record, 
sustained  by  the  osfth  of  the  person  who  had  compared  it  with 
the  original,  is  admissible.'"  So  a  witness  may  testify  he  saw 
such  a  license  on  exhibition  in  the  defendant's  place  of  busi- 
ness, without  the  production  of  the  original.^^  So  it  may  be 
shown  that  the  accused  applied  for  and  received  a  Federal 
license.^^  The  original  record  showing  to  whom  licenses  have 
been  issued  may  be  put  in  evi^dence  without  putting  in  the 
license.'*  But  the  contents  of  the  record  cannot  be  testified 
to  from  memory  or  a  memorandum,'*  nor  can  the  custodian 


held  competent  to  show  not  only 
that  he  had  the  license,  but  also 
conducted  the  business  carried  on 
at  that  place.  People  v.  Moore, 
155  Mich.  107;  118  N.  W.  742; 
15  Det.  L.  N;  920.  See  State  v. 
Martel,  103  Me.  63 ;  68  Atl.  454. 

*8  White  V.  Commonwealth,  107 
Va.  901;   59  S.  E.  1101. 

49  Eunde  v.  Commonwealth,  108  . 
Va.  873;  61  S.  E.  792;  State  v. 
Wiggin,  72  Me.  425;  Gersteman  v. 
State,  35  Tex.  Cr.  App.  318;  33 
S.  W.  357;  State  v.  Pigg,  78  Kan. 
618;  97  Pac.  859;  Reed  v.  State, 
53  Tex.  Cr.  App.  4;  108  S.  W. 
368;  Gerstenkorn  v.  State,  38  Tex. 
Cr.  App.  621;  44  S.  W.  501;  State 
y.  Dowdy,  145  N.  C.  432;  58  N. 
E.  1002;  State  v.  Toler,  145  N.  C. 
440;    58   S.  E.    1005. 

50  State  V.  O'Connell,  82  Me.  30; 
19  Atl.  86. 

In  this  case  occurred  the  letters 
"E.  D.  L."  and  evidence  was  ad- 
mitted to  show  they  meant  "Re- 
tail  Delivery   License.''      State  v. 


Spaulding,  60  Vt.  228;  14  Atl. 
769;  Biddy  v.  State  (Tex.  Cr. 
App.),  108  S.  W.  689;  State  v. 
Nippert,  74  Kan.  371;  86  Pac. 
478;  State  v.  Howard,  40  Atl.  65. 
Also  so  that  "R.  M.  L.  D."  means 
"retail  malt  liquor  dealer."  To- 
peka  V.  Stevenson,  79  Kan.  394; 
■99  Pac.  598. 

51  Commonwealth  v.  Brown,  124 
Mass.  318;  Commonwealth  v. 
Uhrig;  146  Mass.  132;  15  N.  E. 
156;  Burnett  v.  State,  72  Miss. 
994;  18  So.  432;  People  v.  Moore, 
155  Mich.  107;  118  N.  W.  742;  15 
Det.  L.  N.  920;  Clark  v.  State 
(Tex.  Cr.  App.),  49  S.  W.  85. 

Contra,  Snyder  v.  State,  78  Miss. 
366;  29  So.  78. 

52  State  V.  Munch,  57  Mo.  App. 
207. 

53  State  V.  Gorham,  65  Me.  170. 

54  Biddy  v.  State  (Tex.  Cr. 
App.),  108  S.  W.  689;  Biddy  v. 
State,  52  Tex.  Cr.  App.  412;  107 
S.  W.  814. 
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certify  that  a  license  was  issued  to  the  accused  '^  unless  he 
sets  out  a  copy  of  it.  But  a  witness  who  had  examined  the 
original  register  of  licenses  may  testify  that  the  accused's 
license  has  expired*"  or  that  he  had  one.''^ 


Sec.  972a.     Proof  of  intosicatioii — Opinion  of  witness. 

The  opinion  of  a  witness,  when  it  is  claimed  that  a  par- 
ticular person  was  drunk  at  a  certain  time,  who  then  saw  him, 
is  admissible  to  show  whether  he  was  or  was  not  then  in- 
toxicated. In  fact,  his  statement,  although  called  an  "opin- 
ion" is  not  such,  but  it  is  a  statement  of  a  fact.  Such  a 
statement  is  much  more  satisfactory  than  to  require  the  wit- 
ness to  describe  the  person  alleged  to  have  been  intoxicated, 
his  manner  and  his  conduct,  and  then  let  the  jury  draw  their 
conclusion  whether  or  not  he  was  drunk.  "The  effects  of 
drink  dilfer  so  widely  in  degree  and  visible  manifestations  that 
mere  descriptive  language  is  inadequate  to  convey  to  others 


ssBayless  v.  State  (Tenn.),  113 
S.  W.  1039;  Teyton  v.  State 
(Ark.),  102  S.  W.  1110;  Reed  v. 
State,  53  Tex.  Cr.  App.  4;  108  S. 
W.  368. 

Contra,  White  v.  Common- 
wealth, 107  Va.  901;  59  S.  E.  1101. 

An  accused  testified  he  never 
sold  liquor,  although  he  admitted 
he  held  a  license.  It  was  held 
that  the  Oovernment  might  put  in 
evidence  showing  he  held  a  Fed- 
eral license  without  producing  the 
license  itself.  Clark  v.  State,  40 
Tex.  Cr.  App.   127;   49  S.  W.  85. 

66  Walker  v.  State,  49  Tex.  Cr. 
App.  345;  94  S.  W.  230. 

57  Gorman  v.  State  (Tex.  Cr. 
App.),  106  S.  W.  384;  Suggs  v. 
State  (Tex.  Cr.  App.),  101  S.  W. 
999. 

Accused  cannot  be  compelled  to 
produce  his  license  by  a  subpoena 
duces  tecum.  Biddy  v.  State,  52 
Tex.  Cr.  Eep.  412;  107  S.  W. 
814. 


Proof  of  an  exhibition  of  a  li- 
cense in  defendant's  place  will  not 
render  him  liable  for  a  sale  in  a 
local  option  district  where  one 
is  unauthorizedly  made  on  his 
premises  by  some  one  else.  Eawls 
V.  State,  48  Tex.  Cr.  App.  622;  89 
S.  W.   1071. 

A  statute  making  a  Federal  li- 
cense prima  facie  evidence  that 
the  person  to  whom  it  was  issued 
was  engaged  in  the  liquor  business 
has  no  application  where  it  is  de- 
posited in  a  bank,  the  mere  posses- 
sion of  such  a  license  not  making 
out  a  prima  facie  case  of  an  un- 
lawful sale  of  liquor.  Appling  v. 
State   (Ark.),  114  S.  W.  927. 

Where  the  accused  had  taken 
out  a  license  to  sell  "malt"  liquors 
it  was  held  error  to  charge  the 
jury  he  had  a  license  to  sell  "in- 
toxicating" liquors.  Barnes  v. 
State  (Tex.  Cr.  App.),  44  S.  W. 
491. 
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the  subtle  gradations  of  evidence  on  which  the  observer's 
judgment  is  really  formed.  A  man  may  be  quiet  and  inert 
under  circumstances  that  usually  produce  activity,  and  it 
may  be  because  he  is  overcome  with  fatigue,  or  sleep,  or  is 
sodden  with  liquor.  The  outward  conduct,  and,  therefore,  the 
verbal  description,  will  be  closely  similar  in  either  case.  So, 
on  the  other  hand^  his  manifestations  of  excessive  or  noisy 
activity  may  be  because  he  is  excited,  or  angry,  or  fighting 
drunk.  Without  the  observer's  opinion  as  to  the  producing 
cause,  a  mere  description,  which  would  almost  always,  from 
the  inadequacy  of  language,  lack  some  of  the  subtler  details, 
would  afford  a  very  uncertain  basis  for  judgment  of  the 
actual  condition.  Ilenee,  it  is  proper  in  such  cases  that  a 
witness  who  has  actual  knoTyledge  and  observation  of  an 
occurrence  should  be  allowed  to  supplement  his  description  by 
his  opinion.  Of  course,  actual  knowledge  and  observation  on 
the  part  of  the  witness  are  the  essential  basis  of  the  reception 
of  Lis  opinion,  and,  in  the  usual  and  regular  course,  such 
facts  must  be  first  proved  as  a  foundation. "  ^  "A  child, ' ' 
said  the  Court  of  Appeals  of  New  York,  "may  answer  whether 
a  man  (whom  he  has  seen)  was  drunk  or  sober.  It  does  not 
require  science  or  opinion  to  answer  the  question,  but  observa- 
tion merely.  But  the  child  could  not  probably  describe  the 
conduct  of  the  man  so  that,  from  its  description,  others  could 
decide  the  question.  Whether  a  person  is  drunk  or  sober,  or 
how  far  he  was  affected  by  intoxication,  is  better  determined 
by  the  direct  answers  of  those  who  have  seen  him  than  by 
their  description  of  his  conduct."  "A  witness  was  allowed 
to  state  that  the  *  *  *  the  plaintiff  was  intoxicated.  This 
was  objected  to  as  being  the  expression  of  the  opinion  of  a 
witness.  *  *  *  In  a  certain  sense,  a  vast  deal  of  testi- 
mony is  but  statements  of  opinion.  But  it  is  not  opinion  in 
an  objectionable  sense.  It  is  every  day  practice  for  witnesses 
to  swear  to  such  facts  as  the  quantity,  weight,  size  and  dimen- 
sions of  a  thing,  to  heat  and  cold,  age,  sickness,  and  health, 
and  many  other  matters  of  that  kind.  In  such  cases  witnesses 
do  not  express  an  opinion  founded  on  hearsay  or  the  judg- 

1  Commonwealth    v.    Eyler,    217   Pa.  512;   66  Atl.  746;   11  L.  R.  A. 
(N.  S.)  639. 
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ment  of  other  men.  It  is  not  an  opinion  based  upon 
facts  recited  and  sworn  to  by  other  witnesses.  It  is  their  own 
judgment,  based  upon  facts  within  their  own  observation.  It 
is,  so  far  as  such  a  thing  can  be,  knowledge  of  their  own. 
It  is  an  opinion  which  combines  many  facts  without  specify- 
ing them.  It  has  been  described  as  '  an  abbreviation  of  facts, ' 
or  'shorthand  rendering  of  facts.'  It  is  an  inference  equiva- 
lent to  a  specification  of  the  facts.  *  *  *  The  witness 
in  eifect  describes  the  facts  when  he  gives  his  opinion.  It  is 
his  way  of  stating  them.  Such  testimony  is  adtnitted  from 
necessity.  A  witness  can  seldom  give  in  detail  all  the  points 
and  particles  which  go  to  make  up  his  belief,  but  he  can 
characterize  them. ' ' "     Thus,  where  a  witness  testifying  in  a 


2  People  V.  Eastwood,  14  N.  Y. 
62.  This  New  York  case  is  fol- 
lowed in  that  State  in  the  follow- 
ing cases:  McCarty  v.  Wells,  51 
Hun,  171;  4  N.  Y.  Supp.  672;  Peo- 
ple V.  MacLean,  59  Hun,  626;  16 
N.  Y.  Supp.  677;  People  v.  Mar- 
tin, 15  N.  Y.  Misc.  Eep.  6;  36  N. 
Y.  Supp.  437;  affirmed  without  an 
opinion,  149  N.  Y.  621;  44  N.  E. 
1127;  Quinn  v.  O'Keefe,  9  N.  Y. 
App.  Div.  68;  41  N.  Y.  Supp.  116; 
appeal  dismissed,  151  N.  Y.  633; 
45  N.  E.  1 134 ;  People  v.  Gaynor,  33 
N.  Y.  App.  98;  53  N.  Y.  Supp. 
86;  Donoho  v.  Metropolitan  St.  R. 
Co.,  30  N.  Y.  Misc.  Eep.  433;  62 
N.  Y.  Supp.  523;  Marshall  v. 
Eiley,  38  N.  Y.  Misc.  Eep.  770;  78 
N.  Y.  Supp.  827.  ■ 

"Whether  a  person  is  drunk  is 
a  question  which  a,  person  not  an 
expert  is  competent  to  answer,  as 
this  is  something  which  may  fair- 
ly be  considered  to  be  a  matter  of 
common  knowledge."  Burt  v. 
Burt,  168  Mass.  204;  46  N.  E.  622. 

"Under  proper  circumstances,  a 
common  witness  may  testify  di- 
rectly as  to  sanity,  *  *  •  and 
*     *      *     whether   a   person   was 


drunk  or  sober."  Gallagher  v. 
People,  120  111.  179;  11  N.  3.  335. 

"The  witness  was  rightly  al- 
lowed to  testify  whether  the  plain- 
tiff was  intoxicated.  It  was  not  a 
matter  of  opinion,  any  more  than 
questions  of  distance,  size,  color, 
weight,  identity,  age  and  many 
other  similar  matters  are."  Ed- 
wards V.  Worcester,  172  Mass. 
104;   51  N.  E.  447. 

Other  cases  support  the  rule 
laid  down  in  these  quotations: 
Dozier  v.  State,  .130  Ala.  57;  30 
So.  396;  Henderson  v.  State,  49 
Tex.  Cr.  App.  269;  91  S.  W.  569; 
St.  Louis  S.  W.  E.  Co.  v.  Wright 
(Tex.  Civ.  App.),  84  S.  W.  270; 
Pase  V.  State  (Tex.  Cr.  App.),  79 
S.  W.  531;  Stewart  v., State,  38 
Tex.  Cr.  Eep.  627;  44  S.  W.  505; 
People  V.  Monteith,  73  Cal.  7;  14 
Pac.  373 ;  State  v.  Pike,  49  N.  H. 
399;  6  Am.  Eep.  533;  People  v. 
Sehorn,  116  Cal.  503;  48  Pac.  495; 
Commonwealth  v.  Dowdican,  114 
Mass.  257;  Choice  v.  State,  31  Ga. 
424;  Stacy  v.  Portland  Pub.  Co., 
68  Me.  279;  Aurora  v.  Hillman, 
90  111.  61;  Kuhlman  v.  Wieben, 
129  Iowa,  188;   105  N.  W.  445;  2 
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murder  case  had  seen  and  stated  the  appearances,  condition 
and  actions  of  the  accused,  it  was  held  that  he  had  sufficiently 
shown  his  qualification  to  state  whether  he  appeared  so  in- 
toxicated he  did  not  know  what  he  was  doing.^  So  he  may 
be  asked  if  a  particular  person  on  a  certain  occasion  appeared 
to  be  drunk  or  sober ;  *  or  if,  in  his  opinion,  such  person  was 
under  the  influenc?  of  liquor.*  Thus,  where  a  defendant  was 
on  trial  for  attempting  to  bribe  the  witness  testifying,  and 
the  witness  testified  that  he  had  intimately  known  him  for 
fifteen  or  eighteen  years,  it  was  held  that  he  might  testify 
that  at  the  time  of  the  alleged  offer  of  a  bribe  he  thought  he 
talked  with  his  usual  intelligence  when  he  was  sober."  But 
the  witness  must  have  had  sufficient  opportunity  for  observa- 
tion of  the  facts  upon  which  he  bases  his  opinion.'  Thus, 
where  the  plaintiff  fell  through  an  unguarded  hole  in  a  side- 
walk, into  the  basement  below,  where  the  defendant's  servant 
picked  him  up  and  helped  him  to  a  chair,  and  thence  out  of  the 
basement,  it  was  held  no  error  was  committed  in  refusing  to 
allow  the  servant  to  testify  the  plaintiff  was  intoxicated  or  to 
give  an  opinion  on  that  question.*    But  it  is  manifest,  from 

L.  E.  A.    (N.  S.)    555;   Parker  v.  v.  Ekine,  120  Iowa,  464;  94  N.  W. 

Parker,  52  111.  App.  333;  State  v.  938. 

Gather,  121  Iowa,  106;  96  N.  W.  *  Castner  v.  Sliker,  33  N.  J.  L. 

722;    State  v.   Huxford,   47   Iowa,  95. 

16;   Chicago  City  R.  Co.  v.  Wall,  s  Burt  v.   Burt,  168  Mass.  204; 

93   111.  App.  441.       See  Hardy  v.  26  N.  E.   622;   McKillopp  v.  Du- 

Merrill,  56  N.  H.  227 ;  22  Am.  Rep.  luth  St.  R.  Co.,  53  Minn.  532 ;   55 

441 ;    Sydleman    v.    Beckwith,    43  N.  W.  739. 

Conn.   9;    Elam   v.   State,  25  Ala.  e  White  v.   State,    103   Ala.   72; 

53;   People  v.  .Packerham,  115  X.  16  So.  63. 

Y.  200;  21  N.  E.  1035;  Bagley  v.  ?  Campbell  v.  Fidelity  &  C.  Co., 

Mason,  69  Vt.   179;   37  Atl.  287;  109  Ky.  661;  60  S.  W.  492;  Felaka 

Chicago,  etc.,  E.  Co.  v.  Randolph,  v.  New  York,  etc.,  R.  Co.,  152  N". 

199  111.    126;    65  N.  E.    142;    Gal-  Y.  339;   46  N.  E.  613. 

lagher  v.  People,   120  111.  179;    11  s  Clarke    v.    Philadelphia,    etc., 

N.  E.  335;   III  re  Miller,   179  Pa.  Co.,  92  Minn.  418;   100  N.  W.  231. 

651;  36  Atl.  139;  39  L.  R.  A.  220;  In  this  case  McKillopp  v.  Duluth 

1  Wigmore  Ev.  571.  St.  R.   Co.,  53   Minn.  532;    55  N. 

3  State  V.  Dolan,  17  Wash.  499 ;  W.    739,    was    distinguished.      In 

50  Pac.  472;  State  v.  Cather,  121  this     latter     case     the     plaintiff 

Iowa,  106;  96  N.  W.  722;  League  brought  an  action  to  recover  dam- 
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our  daily  observation  of  the  conduct  of  men,  that  a  moment 's 
observation  of  a  person  may  be  amply  sufficient  to  enable  a 
witness  to  testify  with  accuracy  whether  or  not  he  was  then 
drunk,  especially  so  where  the  drunkenness  is  extreme,  and 
a  witness'  testimony  on  that  question  ought  not  to  be 
excluded  because  of  the  shortness  of  the  period  of  his  observa- 
tion or  the  possibility  of  error  on  his  part. 

Sec.  973.    Miscellaneous. 

Upon  a  charge  of  a  sale  without  a  license,  evidence  that  the 
accused  kept  a  bawdy  house  is  not  admissible.'  On  a 
charge  of  giving  away  liquors  on  an  election  day  when  a 
general  election  was  held,  of  which  the  court  takes  judicial 
notice  when  it  is  held,  error  in  the  admission  of  the  minutes 
of  the  election  officers  is  immaterial.^"  Upon  a  charge  of  not 
having  paid  the  occupation  tax  for  selling  liquors  there  must 
be  proof  a  levy  was  imposed  upon  the  occupation.^'  Where 
the  charge  was  that  the  accused  unlawfully  maintained  "upon 
his  premises  used  by  him"  certain  blinds  which  shut  out  the 
view  of  the  interior  of  his  saloon,  proof  showing  that  the 
blinds  were  on  the  outside  of  the  windows  of  the  saloon  room 
was  held  to  be  no  variance.'^ 

ages  from  a  street  railway  company  Accused  sought  to  prove  an  alibi, 

because  it  had  cut  off  his  foot  by  and  to   that  end   claimed  he  was 

running  its  car  over  him;   and  it  sick  at  home,  and  put  in  charges 

was  held  that  a  witness  who  had  against  him  by  the  physician  he 

seen  him,  before  the  accident,  ly-  claimed   visited   him,   bearing  the 

ing  on  the  track,  picked  him  up,  date  of  the  time  it  was  claimed  he 

and  offered  to  take  him  home,  was  violated  the  statute,  as  shown  on 

sufficiently  qualified  by  his  obser-  the  physician's  books.    It  was  held 

vations  of  him,  to  express  an  opin-  proper  for  the  State  to  then  put  in 

ion  whether   or   not  he   was   then  evidence     charges     made    by     the 

drunk.  physician  in  the  same  book,  both 

9  Ballowe  v.  Commonwealth  before  and  after  the  entries  already 
(Ky.),  44  S.  W.  646;  19  Ky.  L.  in  it,  which  bore  different  dates, 
Rep.  1867.  to  show  that  the  charges  against 

10  Borcher  v.  State,  33  Tex.  Cr.  accused  were  not  made  at  the  time 
Eep.  96 ;   25  S.  W.  423.  nor  in  the  usual  course  of  business 

11  Scott  V.  Stalie,  117  Tex.  Cr.  and  on  the  bona  fides  of  the  entry 
App.  176;  82  S.  W.  656.  in    question.      Morrow    v.     State 

i2  Commonwealth     v.     Coetello,       (Tex.),  120  S.  W.  491. 
133  Mass.  192. 
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Sec.  974.    Jurisdiction. 

"What  courts  have  and  what  have  not  jurisdiction  of 
offenses  against  the  liquor  statutes  is  of  so  local  a  char- 
acter and  so  purely  statutory  that  no  discussion  of  the 
question  in  a  general  work  of  this  character  can  be  of 
much  benefit  to  the  practitioner.  We,  therefore,  do  nothing 
more  than  cite  those  cases  in  which  the  particular  court 
has  been  held  to  have  had  jurisdiction  of  the  prosecution  ^ 


1  State  V.  Nolan,  15  E.  I.  529; 
10  Atl.  481;  Commonwealth  v. 
Carr,  11  Gray  463;  In  re  Budding- 
ton,  29  Mich.  472;  Commonwealth 
V.  Hessey  (Mass.),  9  N.  E. 
837;  State  v.  Rockwell,  82  Iowa 
429;  48  N.  W.  721;  State  v. 
Kriechbaum,  81  Iowa  633;  47  N. 
W.  872;  Marianner  v.  Vincent, 
68  Ark.  244;  58  S.  W.  25;  Miller 
V.  Camden,  63  N.  J.  501;  43  Atl. 


1069;  Dominick  v.  State,  27  Ohio 
Cir.  Ct.  Rep.  305;  Langan  v.  Peo- 
ple, 32  Colo.  414;  76  Pao.  1048; 
Kappes  V.  State,  55  Ohio  Cir.  Ct. 
Rep.  723;  People  v.  Bagley,  41 
N.  Y.  Misc.  Rep.  97;  83  N.  Y. 
Supp.  766 ;  Gaod  v.  State,  73  Ark. 
625;  83  S.  W.  935;  State  v. 
O'Brien,  35  Mont.  482;  90  Pac. 
514;  Regina  v.  Klemp,  10  Ont. 
143;  Sadler  v.  Sheahan,  92  Mich. 
1738 
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and   in   which   particular   court    it    has   been   held   not   to 
have  had.^ 


Sec.  975.    Statute  of  limitations. 

The  general  statute  of  limitations  applicable  to  prosecutions 
for   criminal   offenses   applies   to   prosecutions    for   offenses 


630;  52  N.  VV.  1030;  State  v. 
Brooks,  33  Kan.  708;  7  Pac.  591; 
Eckhart  v.  State,  5  W.  Va.  515; 
Morgan  v.  Tighe,  12  Ohio  Cir.  Ct. 
Eep.  719;  4  Ohio  C.  D.  470;  State 
V.  Williams,  68  N.  H.  449;  42  Atl. 
898;  State  v.  Saxaner,  48  Mo. 
454;  Commonwealth  v.  Intoxicat- 
ing Liquors,  103  Mass.  448;  Com- 
monwealth V.  Intoxicating  Liquors, 
105  Mass.  175;  Commonwealth  v. 
Intoxicating  Liquors,  97  Mass.  63; 
Muudy  V.  State,  74  Pac.  378 ;  State 
V.  Collins  (Minn.),  120  N.  W. 
1081;  State  v.  Werner  (Kan.), 
101  Pac.  1004;  People  v.  Colleton, 
59  Mich.  573;   26  N.  W.  771. 

2  State  V.  Patterson,  98  N.  C. 
666;  4  S.  E.  540;  Commonwealth 
V.  Murphy,  11  Gray  53;  In  re 
Chenoweth,  50  Neb.  688;  77  X. 
W.  63;  Gassenheimer  v.  District 
of  Columbia,  0  App.  D.  C.  108; 
Williams  v.  Augusta,  111  Ga.  849; 
36  S.  E.  607;  People  v.  Tuthill,  79 
N.  Y.  App.  Div.  24;  79  N.  Y.  Supp. 
905;  People  v.  Chase,  41  N.  Y. 
App.  Div.  12;  58  N.  Y.  Supp.  292; 
State  V.  Haines,  35  Ore.  379;  58 
Pac.  39;  Eegina  v.  Ramsay,  11 
Ont.  210;  Eegina  v.  Durnion,  14 
Ont.  172;  Eegina  v.  Sproule,  14 
Ont.  375;  Eegina  v.  Collins,  14 
Ont.  613;  Harring  v.  State  (Ala.), 
48  So.  576;  Gafford  v.  Busch,  60 
Cal.  149. 

See     generally    also.     State    v. 


Bach,  36  Minn.  234;  30  N.  W.  764; 
Osborn  v.  Sargent,  23  Me.  527; 
Boldt  V.  State,  72  Wis.  7;  38  N. 
W.  177;  State  v.  Stinson,  17  Me. 
154;  People  v.  Haas,  79  Mich 
449;  44  N.  W.  928;  Morrill  v. 
Thurston,  46  Vt.  732;  People  v. 
Schottey,  66  Mich.  708;  33  N.  W. 
810;  Hale  v.  State,  15  Conn.  242; 
State  V.  Arien,  71  Iowa,  216;  32 
N.  W.  267 ;  Commonwealth  v.  Mur- 
ray, 144  Mass.  170;  10  N.  E.  802; 
Hamilton  v.  Carthage,  24  111.  22; 
Commonwealth  v.  Carney,  153 
Mass.  444;  27  N.  E.  9;  State  v. 
Hollingsworth,  100  N.  C.  535;  6 
S.  E.  417;  Eckart  v.  State,  5  W. 
Va.  515;  Durr  v.  Commonwealth 
(Pa.),  12  Atl.  507;  People  v.  Bou- 
duin,  12  N.  Y.  Cr.  Eep.  244;  Mc- 
Tigue  V.  Commonwealth,  99  Ky. 
66;  35  N.  W.  121;  State  v.  Pickett, 
47  S.  C.  101 ;  25  S.  E.  46. 

It  has  been  held  that  if  no  of- 
fense had  been  committed,  a  writ 
of  prohibition  lies  to  prevent  the 
court  proceeding  with  the  prosecu- 
tion. King  V.  Breen,  7  Can.  Cr. 
Cas.  146. 

Injunction  lies  to  restrain'  tax 
collectors  from  seizing  and  selling 
property  by  summary  process  to 
secure  the  payment  of  a  liquor 
license,  where  the  remedy  to  en- 
force payment  is  by  an  ordinary 
action.  Hall  v.  Bastrop,  11  La. 
Ann.  603. 
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against  the  liquor  statutes^  unless  the  liquor  staitute  specifi- 
cally provides  a  limitation  of  its  own.  Where  the  general 
limitation  in  eases  of  misdemeanor  was  two  years,  and  another 
section  provided  that  a  prosecution  for  desecration  of  the 
Sabbath  must  he  brought  within  six  months,  a  prosecution  for 
a  sale  made  on  Sunday  was  held  to  fall  within  the  first  statute 
and  not  the  seeoftd.*  Unless  the  evidence  shows  that  the 
offense  was  not  barred  by  the  statute  there  must  be  an 
acquittal.^ 

Sec.  976.    Repeal  of  statute. 

A  repeal  of  a  statute  er^iting  an  offense  renders  it  impos- 
sible to  prosecute  the  person  who  has  violated  its  provisions." 
But  a  saving  clause  may  keep  the  statute  alive  for  the  prose- 
cution of  offenses  committed  while  it  was  in  force,  in  which 
event  the  offender  may  be  prosecuted  notwithstanding  the 
repeal  of  the  statute.  So,  too,  in  some  States  a  general  statute 
is  in  force  wherein  it  is  provided  that  an  offender  may  be 
prosecuted  for  a  violation  of  a  statute  committed  when  it  Avas 
in  force  notwithstanding  its  repeal.  In  such  an  event  the 
offender  may  be  prosecuted  if  the  action  is  brought  within 
the  statute  of  limit^ations.'  So  where  a  repealing  statute  pro- 
vides that  it  shall  not  take  effect  until  a  certain  date;  in  the 
meantime  the  act  repealed  remains  in  force  for  prosecuting 

sFreese  v.   State,  23  Fla.   267;  12    Tex.    App.    184;    Mullinlx    v. 

2  So.   1;   Patton  v.  State,  80  Ga.  People,    76    111.    211;     Teague    v. 

714;   6  S.  E.  273;    State  v.  Pfef-  State,  39  Miss.  516.     See  Common- 

ferle,   36   Kan.   90;    12   Pac.   406;  wealth  v.  Hitchina,  5  Gray,  482; 

State  V.  Eundlett,  33  ;N.  H.  70;  Commonwealth   v.  Keefe,   7  Gray, 

Monford    v.    State,    35    Tex.    Cr.  332;  Draper  v.  State,  6  Ga.  App. 

Eep.  237;   33  S.  W.  351.  12;  64  S.  E.  117. 

*Shepler  v.  State,  114  Ind.  194;  ?  State  v.  Helms,  136  Ind.  122; 

16  N.  B.  521;  Gilbert  v.  State,  81  35  K.  E.  893;  State  v.  Buskirk,  20 

,Ind.  565.  Ind.  App.  496;  48  N.  E.  871;  State 

5  State  V.  Crimmins,  3  Kan.  576 ;  v.  Halter,  149  Ind.  292 ;  47  N.  E. 

2  Pac.  574;  State  v.  O'Connell,  31  665;  Starr  v.  State,  149  Ind.  592; 

Kan.  383;  2  Pac.  579.  49  N.   E.   591;    Loveless   v.  State 

eWhitehurst   v.   State,   43   Ind.  (Tex.   Cr.   App.),   49   S.   W.   601; 

473 ;    State   v.    Reyelts,    74   Iowa,  State  v.  Patrick,  65  Mo.  App.  653 ; 

499;  38  N.  W.  377;  Boone  V.  State,  State    v.    Winfield,    65    Mo.   App. 
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those  violating  its  terms.'  A  repeal  of  the  statute  after  judg- 
ment entered  does  not  set  aside  such  judgment,  nor  require 
its  reversal  on  appeal  because  of  that  fact."  A  statute  pro- 
viding that  the  repeal  of  a  statute  shall  not  release  the 
accused  from  a  penalty  he  had  incurred  has  no  application  to 
am  instance  of  a  repeal,  as  it  were,  of  a  local  option  statute  by 
vote  of  the  district.'" 

Sec.  977.    Form  of  proceedings. 

In  nearly  all  the  States  violations  of  the  liquor  statutes  are 
classed  as  crimes  to  be  prosecuted  under  the  general  criminal 
procedure  by  indictment  or  information.^'^  Such  was  held 
to  be  the  ca.se  where  a  statute  provided  that  the  offender 
should  "forfeit  and  pay  for  every  such  offense"  a  certain 
designated  sum  of  money.'^  But  where  a  municipality  brings 
an  action  to  recover  a  penalty  for  an  infraction  of  its  liquor 
ordinances,  the  action  is  a  civil  one  and  the  pleading  is  an 
ordinary  complaint,  even  though  a  warrant  be  issued  thereon, 
the  defendant  be  arrested,  and  no  summons  issued  as  notice 
to  him."  In  some  States,  also,  the  action  is  made  a  civil 
action  by  the  terms  of  the  statute.'"'     Such  is  a  suit  on  the 

662;    State  v.  Walker    (Mo.),  120  Glenn  v.  State,   1   Swan,   19;   Mc- 

S.  W.  1198;  affirming  129  Mo.  371;  Clellan  v.  State,  117  Ala.  122;  23 

108  S.  W.  615.  S.  E.  653;  People  v.  McBride,  234 

sLeyner  v.   State,   8   Ind.   490;  111.   146;   84  N.  E.  865;    State  v. 

Commonwealth     v.     Bennett,     108  Brown    (Iowa),  109  N.  W.   1011; 

Mass.  30;   11  Am.  Rep.  304.  Ball  v.  Commonwealth    (Ky.),  99 

9  Wichita  v.  Murphy,  78  Kan.  S.  W.  326;  30  Ky.  L.  Eep.  600; 
859;  99  Pac.  272.  People  v.  Cornyn,  36  N.  Y.  Misc. 

10  State  V.  Patrick,  65  Mo.  App.  Efip.  135;  72  N.  Y.  Supp.  1088; 
653;  State  v.  Winfield,  65  Mo.  People  v.  Hoenig  (N.  Y.),  86  N. 
App.    662.  Y.  Supp.  673;  People  v.  Gantz,  41 

"State  V.  Hollin,   12  La.  Ann.  N.  Y.   Misc.  Rep.  452;    85   N.   Y. 

677;  People  v.  Hart,  1  Mich.  467;  Supp.   79;   United  States  v.  Pow- 

Tefrt  V.   Commonwealth,   8  Leigh,  ers,  1  Alaska,   180   (information). 

721;  State  v.  Kobe,  26  Minn.  148;  12  State  v.  Sinnott,  15  Neb.  472; 

1  N.  W.  1054;  Haines  v.  State,  7  19  N.  W.  613. 

Tex.  App.   30;   State  v.  Schilling,  i3  Mcintosh   v.   Pueblo,   9    Colo. 

14  Iowa,  455;  Harper  v.  State,  7  App.  460;  48  Pac.  969. 

Ohio  St.  73;  People  V.  Charbineau,  14  McCracken   v.   State,   71   Md. 

115   N.   Y.    433;    22   N.   E.   271;  150;  17  Atl.  932;  Downs  v.  State, 
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bond  of  a  liquor  dealer  brought  by  the  State  to  recover  a 
penalty  for  a  violation  of  the  liquor  statute ;  and  an  acquittal 
of  the  licensee  in  a  criminal  proceeding  for  the  same  act  is 
no  defense.^'  If  a  liquor  statute  prescribes  a  particular  form 
of  action  or  procedure,  that  form  must  be  used  or  procedure 
followed." 


Sec.  978.    Preliminary  proceedings. 

An  affidavit  filed  before  a  magistrate  to  secure  a  preliminary 
hearing  should  be  sufficiently  full  and  explicit  to  charge  an 
offense  against  the  liquors  laws.^^  The  m^agistrate  is  not  bound 
to  notify  the  district  or  prosecuting  attorney.^'  If  the  war- 
rant be  not  sufficient  it  may  be  amended  on  the  evidence 
.coming  in.^°  In  binding  the  accused  over  the  magistrate  need 
not  enter  a  finding  that  he  finds  the  charge  in  the  affidavit 


19  Md.  571;  ^tate  v.  Koehler,  6 
Iowa,  398;  State  v.  Shawbeck,  7 
Iowa*  322;  Lyman  v.  Granmercy 
Club,  28  N.  Y.  App.  Div.  30;  50 
N.  Y.  Supp.  1004;  Carrier  v.  Bern- 
stein, 104  Iowa,  572;  73  N.  W. 
1076. 

15  State  V.  Carron,  73  N.  H.  434; 
62  Atl.  1044. 

18  Commonwealth  v.  Thompson, 
2  Gray,  82.' 

17  O'Connor  v.  State,  45  Ind. 
347;  Hosea  v.  State,  47  Ind.  180; 
Farrell  v.  State,  45  Ind.  371; 
Qualter  v.  State,  120  Ind.  92;  22 
N.  E.  100;  People  v.  Haas,  79 
Mich.  449;  44  N.  W.  928;  People 
V.  Cramer,  12  N.  Y.  Cr.  Rep.  469; 
47  2Sr.  Y.  Supp.  1039;  State  v.  Eo- 
zum,  8  N.  D.  548;  80  N.  W.  477; 
People  V.  Tuthill,  79  N.  Y.  App. 
Div.  24;  79  N.  Y.  Supp.  905; 
State  V.  Stevens  (N.  D.),  123  N. 
W.  888. 

Usually  preliminary  proceedings 
are  not  necessary  to  a  prosecution 
for  a,  violation  of  the  liquor  laws. 


State  V.  Scampini,  77  Vt.  92;  59 
Atl.  201.  See  Topeka  v.  Eaynor, 
60  Kan.  860;  58  Pac.  557;  61  Kan. 
10;  55  Pac.  509. 

IS  People  V.  Schatz,  50  N.  Y. 
App.  544;  64  N.  Y.  Supp.  127;  15 
N.  Y.  Cr.  Eep.  38.  See  State  v. 
3owden   (Kan.),  101  Pac.  654. 

19  McGuire  v.  Commonwealth 
(Ky.),  99  S.  W.  612;  30  Ky.  L. 
Eep.   720. 

As  to  suflSciency  of  warrant  un- 
der Kentucky  statute,  see  Thomp- 
son V.  Commonwealth  (Ky.),  45 
S.  W.  1039;  Thompson  v.  Com- 
monwealth, 103  Ky.  685;  46  S. 
W.  492;  McGuire  v.  Common- 
wealth (Ky.),  99  S.  W.  612;  30 
Ky.  L.  Eep.  720;  Jett  v.  Common- 
wealth (Ky.),  49  S.  W.  786.  Un- 
der Kansas  statute.  Holton  v. 
Haist,  8  Kan.  App.  856;  55  Pac. 
468;  State  v.  Eldred,  8  Kan.  App. 
625;  56  Pao.  153.  Under  Michigan 
statute.  Sparta  v.  Boorom,  129 
Mich.  555;  89  N.  W.  435;  90  N. 
W.  681;  8  Det.  L.  N.  IJIOO. 
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or  information  to  be  true.^"  The  recognizance  to  appear  in 
the  upper  court  for  trial  should  be  taken,  in  the  name  of  the 
proper  person  or  it  will  be  void,^^  unless  some  statute  cures 
the  defect;  and  it  must  be  otherwise  in  proper  form  or  no 
action  can  be  maintained  upon  it.^^  Where  the  court  must 
find  there  is  probable  cause  to  believe  the  accused  guilty, 
there  need  be  no  entry  made  of  such  finding,  the  issuance  of 
the  warrant  taking  its  place.^^ 

Sec.  979.    Who  may  institute  proceedings. 

The  statutes  almost  universally  point  out  or  designate  who 
shall  institute  proceedings  for  the  punishment  of  those  vio- 
lating the  liouor  statutes.  Usually,  however,  these  statutes 
do  not  confer  exclusive  power  upon  the  officer  designated 
therein  to  prosecute,  and  any  citizen  may  institute  or  begin 
such  a  proceeding,  though  not  able  to  control  it  thereafter.^* 
But  in  those  States  where  an  excise  board  has  been  created, 
the  members  of  this  board  not  infrequently  are  given  the  ex- 
clusive power  to  institute  proceedings  for  the  infraction  of 
the  liquor  laws.-^  A  duty  imposed  upon  an  officer  to  institute 
proceedings  when  furnished  with  proofs  of  a  violation  of  the 

20  Scovern  v.  State,  6  Ohio  St.  23  State  v.  Brooks,  33  Kan.  708 ; 
288.  7  Pac.  591. 

21  Chittenden  Co.  v.  Mitchell,  23  The  defendant  cannot  raise  the 
Vt.  131.  question   of   the    constitutionality 

22  Loveless  v.  State  (Tex.  Cr.  of  the  statute  providing  for  a  pre- 
App.),  50  S.  W.  361;  Fleming  v.  liminary  examination.  State  v. 
State  (Tex.  Cr.  App.),  22  S.  W.  Stevens  (N.  D.),  123  N.  W.  888. 
1038;  Jackson  v.  State  (Tex.  Cr.  2*  Commonwealth  v.  Murphy, 
App.),  24  S.  W.  902;  Viser  v.  147  Mass.  577;  18  N.  E.  418; 
State,  10  Tex.  App.  86;  Munch  v.  Commonwealth  v.  Guy,  153  Mass. 
State,  3  Tex.  App.  552;  Johnson  211;  26  N.  E.  571,  852;  Pattee  v. 
V.  State,  34  Tex.  Cr.  App.  106;  29  Thompson  (N.  H.),  41  Atl.  265. 
S.  W.  472 ;  Parish  v.  State,  47  See  Harp  v.  Commonwealth  ( Ky. ) , 
Tex.  Cr.  App.  148;  82  S.  W.  517;  61  S.  W.  467;  22  Ky.  L.  Eep.  1792. 
Youngman  v.  State,  38  Tex.  Cr.  25  Board  v.  Sackrider,  35  N.  Y. 
App.  459;  42  S.  W.  988;  43  S.  W.  154;  Root  v.  Alexander,  63  Hun, 
519;  Harding  v.  Commonwealth,  557;  28  Abb.  N.  C.  390;  18  N.  Y. 
105  Va.  858;  52  S.  E.  832;  Lewis  Supp.  632;  142  N.  Y.  663;  37  N. 
V.  State  (Tex.  Cr.  App.),  47  S.  W.  E.  570. 

988;  39  S.  W.  570. 
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liquor  laws  does  not  limit  his  powers  to  those  instances  only 
where  he  has  been  furnished  such  proof,  but  he  may  proceed 
upon  his  own  examination  of  a  violation  of  the  law.^"  The 
fact  that  an  attorney  has  a  strong  prejudice  against  the  liquor 
traffic  does  not  disqualify  him  from  acting  as  an  assistant  in 
prosecutions  for  violation  of  the  liquor  laws.^' 

Sec.  980.    DefeiMant's  plea. 

The  plea  of  "not  guilty"  is  the  general  issue  and  puts  in 
issue  all  the  material  allegations  of  the  indictment  or  informa- 
tion,^' and  under  it  the  defendant  may  show  a  former  con- 
vietion.-^  If  a  special  answer  be  filed  with  the  plea  of  not 
guilty  it  may  be  stricken  out,  if  its  subject  matter  may  be 
shown  under  the  plea  of  not  guilty,  which  is  usually  the  ease.^" 

Sec.  981.    Election  between  offenses. 

Elsewhere  has  been  discussed  the  question  of  election  be- 
tween different  sales  under  the  section  relating  to  proof  of 


26  Portland  v.  Rolfe,  37  Me.  400. 

27  People  V.  O'Neill,  107  Mich. 
556;  65  N.  W.  540. 

Assistants  appointed  by  the  at- 
torney-general who  are  authorized 
to  sign,  verify  and  file  all  com- 
plaints for  violations  of  the  liquor 
laws,  are  not  ofiicers.  State  v. 
Becker,  3  S.  D.  29;  51  N.  W.  1018. 

If  the  liquor  statutes  prescribe 
a  solicitor's  fee — even  though  it  be 
a  local  prohibition  statute — they 
will  (tontrol,  and  not  the  general 
statutes.  Bonds  v.  State,  130  Ala. 
106;  30  So.  413. 

A  st^ute  providing  that  a  com- 
plaint in  quo  warranto  might  be 
prosecuted  on  the  relation  of  a 
private  person  interested  in  the 
matter,  does  not  authorize  such  a 
person  to  prosecute  an  information 
in  the  nature  •  of  a  quo  warranto 
against  a  hotel  keeper  to  conipel 
him  to  show  by  what  authority  he 
was   exercisine   a   license   to   Sell 


liquors.  Brown  v.  Alderman,  74 
Atl.  230. 

Duty  of  prosecuting  attorneys  to 
enforce  liquor  laws.  Tenant  v. 
Kuhlemeier  (Iowa),  120  N.  W. 
689;  State  v.  Bowden  (Kan.),  101 
Pac.  654;  State  v.  Butler  (Me.), 
73  Atl.  660. 

2spiainfield  v.  Batchelder,  44 
Vt.  9. 

29  State  V.  Conlin,  27  Vt.  318. 
But  if  a  special  plea  of  former 
conviction  be  filed,  a  reply  that  the 
conviction  set  up  in  special  an- 
swer was  for  another  offense,  i.s 
sufficient.  State  v.  Conlin,  27  Vt. 
318. 

3oTrost  V.  State,  64  Miss.  188; 
1  So.  49. 

As  to  the  plea  of  nolo  conten- 
dere in  the  Massachusetts  prac- 
tice, see  Commonwealth  v.  Adams, 
6  Gray,  359,  and  Commonwealth 
V.  Mead,  10  Allen,  396. 
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the  time  of  the  commission  of  an  offense,'*  and  what  was  there 
said  need  not  necessarily  be  repeated  here.  A  defendant  may 
Jbe  convicted  upon  as  many  counts  as  there  are  in  the  indict- 
ment, though  each  count  charge  a  separate  and  distinct  trans- 
aeition.'^  But  where  there  is  but  one  count  in  an  indictment, 
in;  which  a  single  sale  is  charged,  and  the  proof  shows  two 
eales,  even  on  the  same  day,  tx)  the  same  person  on  two  distinct 
occasions,  the  State  will  be  required  to  elect  upon  which  of 
the  two  it  will  insist  on  a  conviction.^'  "When  he  is  charged 
with  a  single  offense,"  said  the  Supreme  Court  of  Indiana, 
"he  has  a  right  to  demand  that  the  single  question,  as  to 
whether  or  not  he  is  guilty  of  that  offense,  shall  be  presented 
to  the  jury,  so  that,  if  convicted,  he  may  know  the  whole  jury 
agreed  to  his  conviction  of  the  offense  Charged,  Where  one 
offense  is  charged,  and  the  State  is  allowed  to  rely  upon  two 
offenses,  in  support  of  which  it  adduced  evidence,  there  is 
no  knowing  upon  which  he  was  really  convicted,  or  whether 
the  whole  jury  agreed  upon  his  guilt  as  to  either  one.  In  a 
ease  like  this,  six  of  the  jury  might  have  thought  that  the 
accused  was  guilty  of  having  sold  intoxicating  liquors  in  the 
morning,  and  not  guilty  of  having  sold  in  the  afternoon. 
The  other  six  might  have  thought  he  was  guilty  of  having 
sold  in  the  afternoon  and  not  in  the  morning.  The  result 
would  be  that  they  would  all  agree  that  he  was  guilty,  with- 
out agreeing  that  he  was  guilty  of  any  particular  offense. 
Or,  suppose  that  instead  of  bringing  forward  evidence  to 
establish  the  fact  of  two  sales  to  the  prosecuting  witness,  the 
State  had  brought  forward  evidence  to  show  that  appellant 
had  made  twelve  sales  to  him  upon  the  same  day,  and  yet  so 
separate  in  time  as  to  constitute  distinct  and  separate  viola- 
tions of  the  statute.  In  that  case  it  is  possible  that  one  juror 
might  be  convinced  that  he  was  guilty  of  some  one  particular 
sale  and  of  none  other.  And  thus  each  juror  might  be  con- 
vinced that  he  was  guilty  of  some  particular  sale,  and  all 
agree  to  a  conviction,  and  yet  no  two  jurors  be  agreed  upon 

31  See  title  Election  in  Index.  33  Murphy  v.  State,  9  Lea,  373 ; 

32  Oommonwealth   v,    Tuttle,    12       Commonwealth    v.    O'Hanlon,    155 
Cush.  505.  Mass.  198;  29  N.  E.  518. 
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any  one  sale.'"*  And  the  rule  is  thiat  if  several  distinct 
offenses  be  charged  in  as  many  counts  in  one  indictment,  the 
State  may  be  compelled  to  elect  upon  which  one  it  wUl  pro- 
ceed; as,  where  in  several  counts  are  charged  separate  and 
distinct  illegal  giving  of  a  prescription  for  liquor  by  the 
defendant.^"  Nor  can  there  be,  as  a  rule,  separate  and  distinct 
offenses  of  diffe?fent  kinds  tied  together  in  one  indictment 
under  different  counts.^*  Of  course,  as  has  been  elsewhere 
stated,  the  offense  selected  need  not  necessarily  be  the  one 
which  the  grand  jury  investigated,  nor  the  one  for  which  the 
accused  was  indicted.    Thus,  if  the  accused  was  indicted  for 


siLebkovitz   v.   State,    113   Ind, 
26;   U  N.  E.  363;  Long  v.  State, 
56    Ind.    182;    26    Am.    Eep.    19 
Kannon    v.    State,    10    Lea,    386 
State   V.    Brown,    58    Iowa,    298 
People  V.    Jennesa,   5   Mich.   305 
Sims  V.  State,  10  Tex.  App.,  131 
State  V.  Crimmins,  31  Kan.  376 
Commonwealth  v.  Elwell,  1  Gray, 
463;    Goodhue   v.    People,   94    III 
37;  Hughes  v.  State,  35  Ala.  351 
Commonwealth  v.  D^an,  109  Mass. 
349. 

"We  are  not  dealing  with  a  case 
where  the  offenses  are  so  mingled 
that  there  can  be  no  severance," 
said  Judge  Elliott,  in  a  separate 
opinion  in  the  case  just  quoted 
from.  "No  such  case  is  at  bar. 
There  were  in  this  case  two  en- 
tirely distinct  and  disconnected 
offenses — distinct  in  themselves 
and  separated  by  a  clear  and  per- 
ceptible interval  of  time.  Where 
the  offenses  are  so  blended  that  a 
separation  is  impracticable,  a  dif- 
ferent rule  obtains;  but  here  the 
offenses  are  not  blended,  for  a  wide 
interval  separates  them,  and  there 
is  not  even  a  remote  connection 
between  them,  save  that  they  are 
members  of  the  same  general  class 


and  were  committed  on  the  same 
day.  But  while  members  of  one 
general  class,  they  are  independent 
and  distinct." 

See  also  Squires  v.  State,  3  Ind. 
App.  114;  28  N.  E.  708. 

35  State  V.  Farmer,  104  N.  C. 
887;  10  S.  E.  563;  DeGraff  v. 
State    (Okla.),   103  Pac.  538. 

It  has  been  held  in  Massachu- 
setts that,  after  conviction  on  sev- 
eral counts,  a  nolle  prosequi  may 
be  entered  on  all  the  counts  except 
the  first,  upon  which  judgment 
may  be  entered.  Commonwealth 
V.  Jenks,  1  Gray,  490.  But  such 
a  practice  does  not  prevail  in  many 
of  the  States,  except  upon  motion 
of  the  defendant. 

Of  course,  the  offense  elected 
must  be  one  covered  by  the  indict- 
ment, so  as  there  will  be  no  va- 
riance between  the  proof  and  tha 
charge.  Robinson  v.  Common- 
wealth, 6  Dana,  287;  State  v. 
Whisner,  36  Kan.  271;  10  Pac. 
852. 

30  Commonwealth  v.  Beckum, 
153  Mass.  386;  26  N.  E.  1003; 
DeGraff  v.  State  (Okla.),  103  Pac. 
538. 
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a  sale,  and  the  evidence  discloses  that  three  sales  were  made 
to  the  same  prosecuting  witness,  and  it  was  the  third  sale 
upon  which  the  indictment  was  drawn,  yet  the  prosecution 
may  elect  to  take  a  conviction  upon  the  first  one.'^  Upon  a 
charge  of  keeping  a  nuisancd  in  a  certain  "tenement,"  the 
State  is  not  required  to  elect  which  one  of  several  rooms  was 
the  tenement.^*  The  election  must  be  definite  so  the  accused 
will  know  with  certainty  which  offense  he  is  required  to 
meet ;  ^^  but  he  is  entitled  to  have  the  prosecution  proceed  far 
enough  ^with  the  evidence  so  that  the  particular  transaction 
can  be  identified  with  certainty.*"  If  a  new  trial  be  granted, 
upon  a  second  trial  the  State  may  proceed  upon  an  entirely 
different  transaction,  notwithstanding  the  election  taken  on  the 
first  trial;  if  the  indictment  is  broad  enough  to  cover  it.*^ 


Sec.  982.    Jury  trial. 

Violations   of  liquor  penal  statutes  are   crimes,   and  the 
usual  constitutional  guaranty  of  a  right  to  a  trial  by  jury 


37  Stafe  V.  Gaffeny,  66  Iowa, 
262;  23  N.  W.  659;  State  v.  En- 
sley,  10  Iowa,  149. 

38  Commonwealth  v.  Clymer,  150 
Mass.  71;  22  N.  E.  436;  Elam  v. 
State,  26  Ala.  48. 

39  State  V.  Guettler,  34  Kan. 
582;  9  Pae.  200. 

io  Hughes  V.  State,  35  Ala.  351. 

41  State  V.  Dow,  74  Iowa,  141 ; 
37  N.  W.  114. 

Where  a  statute  made  a  specific 
sale  presumptive  evidence  that  the 
accused  kept  the  place  where  it 
was  sold,  the  State  was  hela  not 
bound  to  elect  where  it  was 
charged  the  accused  made  a  spe- 
cific sale  and  also  kept  a  place 
where  liquors  ,were  sold,  because 
Ifae  ofl'enses  were  not  separate  and 
distinct.  People  v.  Shuler,  136 
Mich.  161;  98  N.  W.  986;  10  Det. 
L.  N.   1004. 

As  to  what  is  practically  a  bill 


of  particulars  in  Vermont,  see 
State  V.  Wooley,  59  Vt.  357;  10 
Atl.  84;  State  v.  Bacon,  41  Vt. 
526;  98  Am.  Dec.  616,  and  State 
V.  Smith,  55  Vt.  57. 

Of  course,  a  new  trial  may  be 
granted  as  to  one  count  and  a 
judgment  of  conviction  be  entered 
on  another.  Commonwealth  v. 
Eemby,  2  Gray,  508. 

If  evidence  of  two  sales  be  given, 
and,  then  a  motion  to  elect  be 
made,  the  prosecution  must  elect 
as  between  the  two;  and  cannot 
elect  to  proceed  upon  a  third.  Gel- 
ber  V.  State  (Tex.),  120  S.  W.  863. 

In  Massachusetts  if  there  be  an 
appeal  from  a  conviction,  in  the 
court  to  which  the  appeal  is  taken, 
the  trial  must  be  upon  the  iden- 
tical offense  tried  below.  Com- 
monwealth V.  McNeff,  145  Mass. 
406;   14  N.  E.  616. 
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applies  to  them.*-  But  even  though  a  constitutional  provision 
secures  the  accused  such  a  right  of  trial,  yet  a  statute  which 
confers  power  upon  a  magistrate  or  justice  of  the  peace  to 
try  a  case  without  a  jury,  and  gives  a  right  of  appeal  to  the 
accused  on  conviction,  where  he  is  entitled  to  a  trial  de  novo 
and  by  a  jury,  is  constitutional.*^  The  defendant  in  such  an 
instance  cannot  successfully  complain  that  he  is  required  to 
pay  the  costs  below  and  a  fee  for  the  prosecuting  attorney 
before  he  can  take  an  appeal.**  Nor  can  he  complain  of 
such  a  statute  where  it  provides  that  the  liquors  seized  and 
decreed  forfeited  shall  be  "forthwith"  destroyed,  for  the 
word  "forthwith"  does  not  mean  that  they  shall  be  destroyed 
instantly  upon  the  rendition  of  the  decree,  but  means  that  a 
reasonable  time  shall  be  allowed  for  an  appeal.*^  But  where 
the  right  of  appeal  is  clogged  with  a  provision  of  the  statute 
that  the  accused  shall  give  a  bond  with  good  security  that  he 
will  not  violate  any  provision  of  the  liquor  statute,  such  pro- 
vision is  unconstitutional,  because  it  is  an  improper  obstacle 
in  the  way  of  an  appeal.*" 


•  *2  People  V.  Baird,  U  Hun,  289; 
Commonwealth  v.  Saal,  10  Phila. 
496;  Eilenbreker  v.  District  Court, 
134  U.  S.  31;  10  Sup.  Ct.  424. 
When  trial  by  jury  may  be  taken 
away.  Commonwealth  v.  Eock,  10 
Gray,  4. 

But  in  Vermont  it  has  been  uni- 
versally held  that  the  defendant  in 
a  liquor  prosecution  is  not  entitled 
to  a  jury  trial  as  a  matter  of 
right;  the  constitutional  guaranty 
of  a  trial  by  jury  only  applying  to 
"high  crimes,"  the  punishment  of 
which  affects  life,  liberty  or  repu- 
tation. State  V.  Conlin,  27  Vt. 
318;  In  re  Daugherty,  27  Vt.  325 
State  V.  Freeman,  27  Vt.  523 
State  V.  Comstock,  27  Vt.  553 
State  V.  Intoxicating  Liquors 
(Vt.),  73  Atl.  586.  A  similar 
holding  has  been  made  in  Georgia. 
Floyd  V.  Commissioners,  14  Ga. 
3S4. 


*3  State  V.  Brennan,  25  Conn. 
278;  Jones  v.  Robbins,  8  Gray, 
329;  State  v.  Fitzpatrick,  16  E.  T. 
54;  11  Atl.  773;  Emporia  v.  Vol- 
mer,  12  Kan.  622;  Beers  v.  Beers, 
4  Conn.  535. 

i*  Littleaeld  v.  Peckham,  1  E.  I. 
500. 

*=/»  re  McSoley,  15  E.  I.  608; 
10  Atl.  659. 

<6Saeo  V.  Wentworth,  37  Me. 
165 ;  In  re  McSoley,  15  E.  I.  608 ; 
10  Atl.  659;  Saco  v.  Woodsum,  39 
Me.  258. 

An  appeal  from  a  finding 
by  supervisors  as  to  the  suffi- 
ciency of  an  eoB  parte  state- 
ment of  consent  to  the  sale  of 
liquors  is  not  triable  in  the  court 
by  a  jury.  Porter  v.  Butterfield, 
116  Iowa,  725;   89  N.  W.  199. 

Although  the  proceedings  for  the 
seizure  and  confiscation  of  liquors 
to   some  extent  involves  property 
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Sec.  983.    Juror's  competency. 

A  person  who  is  an  agent  of  a  voluntary  league,  formed 
for  the  enforcement  of  the  law  against  the  illegal  sale  of 
liquors  and  for  the  prosecution  of  liquor  dealers,  and  is 
employed  bj'  it  to  carry  out  its  purposes,  is  not  a  competent 
juror  upon  the  trial  of  an  accused  Avith  maintaining  a  liquor 
nuisance.*^  But  an  opinion  held  by  a  juror  that  the  accused's 
business  of  selling  liquors  is  an  immoral  one,*'  or  that  a  man 
who  engages  in  such  a  business  must  necessarily  be  an 
immoral  man,  does  not  disqualify  him  as  a  juror.*^  Yet 
where  the  moral  character  of  a  party  to  the  proceedings — as 
in  application  for  a  license — is  at  issue,  then  a  person  who 
entertains  such  an  opinion  concerning  the  liquor  business  is 
not  competent  to  serve  as  a  juror.-"'"  But  the  mere  fact  that 
a  person  belongs  to  a  tempei*ance  soc'ety,  and  he  considers 
its  object  is  merely  to  promote  temperance  amongst  its  own" 
members  and  not  for  the  enforcement  of  the  liquor  laws,  does 
not  disqualify  him  as  a  juror.^^  Nor  does  the  fact  that  the 
person  offered  as  a  juror  is  a  constable  charged  with  the 
enforeeiiK-i  '-  nY  i'.e  liijuor  law  disqualify  him." 

Sec.  984.     Juror's  qualifications  in  criminal  proseoutioiis. 

A  juror  is  not  disqualified  to  sit  as  a  juror  on  the  trial  of 
a  person  indicted  for  violating  a  law  against  the  sale  of  in- 
toxicating liquors,  where,  on  his  voire  dire,  he  states  that  he 
has  a  prejudice  against  the  sale  of  such  liquors,  and  believes 

righta,  yet  it  is  not  an  action  to  "  Commonwealth  v.  Moore,  143 

recover  money,  nor  of  real  or  per-  Mass.  136;  9  N.  B.  25. 

sonal  property,  and  hence  the  right  ^s  Smith  v.  State,  24  Ind.  App. 

of    trial    by    jury    cannot   be    de-  688;  57  N.  E.  572. 

manded   under    a,    provision    in    a  49  Dolan  v.  State,  122  Ind.  141; 

civil  code  giving  the  right  of  trial  23  N.  E.  761;  Pemberton  v.  State, 

by  jury  in  all  actions  for  the  re-  U  Ind.  App.  297;   38  N.  E.  1096. 

covery  of  money  or  of  real  or  per-  =»  Fletcher    v.    Crist,    139    Ind. 

sonal  property.    Sothman  v.  State,  121 ;  38  N.  E.  472. 

66  Neb.  302;  92  N.  W.  303.  si  State  v.   Estlinbaum    (Kan.), 

A  statute  requiring  the  demand  27  Pac.  996. 

to   be   made   in   writing   is   valid.  52  State  v.  Cosgrove   (R.  I.),  16 

State  v.   Semmes    (Ala.),   50    So.  Atl.  900. 
120. 
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such  business,  though  legitimate,  immoral  and  improper,  but 
thinks  that  he  can  waive  his  prejudice  so  as  to  do  the  accused 
justice  and  try  him  as  freely  as  he  would  a  person  for  the 
violation  of  any  other  law.  This  is  so  because  a  juror's 
opinion  of  the  morality  of  a  particular  transaction  cannot  be 
considered  in  determining  his  competency  to  try  one 
accused  thereof.  ^If  so,  jurors  could  not  be  found  to  try 
those  charged  with  murder,  arson,  rape,  or  any  of  the  crimes 
which  are  mala  in  se.  All  good  men,  and  most  bad  men,  are 
prejudiced  against  such  acts  and  deem  them  improper  and 
immoral.  But  as  to  those  things  which  are  mala  prohibita, 
offenses  only  because  forbidden  by  statute  and  not  generally 
deemed  illegitimate  unless  so  condemned,  the  opinions  of  men 
widely  differ,  some  esteeming  particular  laws  and  the  punish- 
ment prescribed  for  their  violation  proper  and  necessary  to 
the  public  welfare,  while  others  think  them  needless,  unjust 
and  improper  invasions  of  private  and  individual  liberty.  A 
license  law  itself  some  think  -wrong  because  they  deem  the 
liquor  traffic  immoral  and  improper  to  be  licensed,  while 
others,  perhaps,  condemn  such  laws  as  an  unwarrantable  in- 
terference with  individual  enterprise  and  freedom  of  action. 
Others  occupy  various  intermediate  positions  between  them, 
but  it  is  a  needless  refinement  of  argument  to  presume  that 
the  holder  of  any  of  'these  views  would,  on  account  of  his 
conscientious  seniples,  be  exposed  to  impalement  "on  one 
horn  or  other  of  the  dilemma, ' '  if  required  to  try  the  question 
of  some  one's  guilt  of  an  alleged  infraction  of  the  law.  In 
fact,  a  juror's  belief  about  the  morality  of  the  liquor  traffic 
has  no  direct  bearing  upon,  and  is  entirely  collateral  to,  an 
inquiry  into  the  fact  of  an  alleged  infraiction  of  a  law 
regulating  the  traffic;  and,  if  he  is  able,  on  his  oath,  to- -say 
that  he  can  do  the  defendant  justice  and  satisfies  the  pre- 
siding judge  of  his  competency,  it  is  not  for  an  appellate 
court  to  revise  the  ruling  so  made  upon  a  speculative  possi- 
bility that  the  conscientious  scruples  of  a  juror  concerning 
a  collateral  question,  entirely  severable  from  the  issue  to  be 
tried,  may  prove  an  embarrassment  strong  enough  to  affect 
his  regard  for  his  oath  to  try  and  determine  that  issue  accord- 
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ing  to  the  law  and  the  evidence.  The  law  will  not  presume 
such  results.  The  competency  of  jurors  must  be  determined 
by  practical  standards  and  not  by  speculative  theories  and 
conjectures.  If  those  who  believe  in  the  immorality  of  any 
trade  or  pursuit  are  incompetent,  as  jurors,  to  try  one 
charged  with  an  infraction  of  a  law  concerning  that  business, 
then  those  who  think  that  business  should  not  be  regulated  or 
restricted  by  law,  but  should  be  left  as  free  as  other  pursuits, 
should  also  be  deemed  incompetent.  Such  is  not  the  law."' 
But  if  a  juror  admits  that  he  would  allow  less  weight  and 
credit  to  the  testimony  of  the  defendant,  if  he  should  testify 
in  his  own'  behalf,  than  he  would  if  such  defendant  were  not 
engaged  in  the  business  of  selling  such  liquors,  then  he  is  at 
least  prima  facie  incompetent  as  a  juror  to  try  such  a  cause.'** 
Nor  will  the  fact  that  one,  as  a  constable,  is  specially  charged 
with  enforcing  a  liquor  law  disqualify  him  from  acting  as 
a  juror  on  a  trial  for  maintaining  a  liquor  nuisance  in  another 
precinct.'" 

Sec.  985.    Questions  for  the  jury. 

The  question  of  whether  or  not  the  license  offered  in  evi- 
dence is  sufficient  is  one  for  the  court  and  not  for  the  jury."* 
Whether  or  not  the  purchaser  was  a  minor  is  a  question  for 
the  jury,  but  they  cannot  determine  this  from  his  personal 
appearance;"'  and  so  it  is  as  to  whether  minors  were  per- 
mitted in  the  accused's  saloon;"*   or  what  constitutes  the 


53  Robinson  v.   Eandall,   82   III 
521;  Meanx  v.  Whitehall,  8  Brad. 
173;   Elliott  V.  State,  73  Ind.  10 
Shields  v.  State,  95  Ind.  299;  Do 
Ian  V.  State,  122  Ind.  141;   23  N 
E.    761;    Pemberton   v.    State,    11 
Ind.    App.    297;    38   N.    E.    1096 
Smith  V.  State,  24  Ind.  App.  688 
57  N.  E.  572. 

54  Stoota  V.  State,  108  Ind.  415 


that  many  of  the  jurors  were  mem- 
bers of  the  local  option  league 
whose  object  was  to  enforce  the 
laws  and  some  of  whom  had  voted 
for  local  option.  Deadwheeler  v. 
State  (Tex.),  121  S.  W.  864. 

60  Townsend  v.  State,  2  Blackf. 
151. 

oTihinger  v.  State,  53  Ind.  251; 
Eobinius    v.    State,    63    Ind.    235; 


9  N.  E.  380.  Hale  v.  State,  36  Ark.  150. 

55  State   V.    Cosgrove,    10   E.   I.  os  State   v.    Klnhead,    57    Conn. 

411;  16  Atl.  900.  173;    17   Atl.   855. 

It  is  no  cause  for  a  new  trial. 
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appurtenances  of  premises ;  ''^  or  whether  the  accused 's  serv- 
ant was  authorized  to  make  the  sale  charged ;  °°  or  whether  a 
mothod  of  sales  adopted  by  a  club  is  an  evasion  of  the  law ;  "^ 
or  what  weight  shall  be  given  to  a  failure  of  the  accused  to 
sell  the  persons  to  whom  he  claims  to  have  given  and  not 
sold  liquors;  "^  or  whether  the  general  use  by  all  persons  of  a 
gate  and  passage^p.y  in  the  rear  of  a  saloon  made,  the  prem- 
ises on  the  same  street  as  a  schoolhouse  less  than  four  hundred 
feet  away ;  °'  whether  a  room  adjoining  another  building  kept 
by  a  third  person  is  a  tenement  in  the  building ;  °*  whether  a 
sale 'by  a  ser\'ant  on  Sunday  was  a  violation  of  the  defend- 
ant 's  orders,  or  whether  his  orders  were  mere  subterfuges ;  *' 
or  which  of  two  rooms  used  for  sale  of  liquor,  card  playing 
and  the  sale  of  tobacco  is  the  saJoon;"^  or  whether  a  tem- 
perance camp  meeting  is  a  "public  assembly  convened  for  the 
purpose  of  religious  worship;""'  or  whether  the  liquor  sold 
was  sold  to  be  drunk  upon  the  premises ;  °'  or  whether  the  de- 
fendant used  due  care  to  ascertain  the  habits  of  an  intem- 
perate person  to  whom  he  is  charged  with  making  an  unlawful 
sale ; ""  or  whether  the  local  option  law  was  in  force  at  the 
place  of  sale ; '"  or  the  good  faith  of  the  accused  in  making 
sales ;  '^  or  whether  accused  knew  his  barkeeper  was  selling 

59  Stout  V.  State,  93  Ind.  150.  os  Jefferson  v.  People,  101  N.  Y. 
«o  State  V.  Tibbetta,  35  Me.  81.       19;   3  X.  E.  797. 

61  Commonwealth  v.  Smith,  102  69  Crabtree  v.  State,  30  Ohio  St. 
Mass.  144;  State  v.  Clark,  18  Mo.  382;  Elam  v.  State,  25  Ala.  53. 
App.  531.  See  Turner  v.  State,  7o  Ezzell  v.  State,  29  Tex.  App. 
121  Ga.  154;  48  S.  E.  906.  521;   16  S.  W.  782.    Contra,  State 

62  Commonwealth  v.  Cummings,  v.  Searcy,  39  Mo.  App.  393 ;  State 
121  Mass.  63.  v.  Watts,  39  Mo.  App.  409. 

63  Commonwealth  v.  Everman,  'i  Owens  v.  People,  56  111.  App. 
140  Mass.  434;  5  N.  E.  155.  569;  Harris  v.  State,  50  Ala.  127; 

64  Commonwealth  v.  Lee,  148  State  v.  Huff,  76  Iowa,  200;  40 
Mass.  8;   18  N.  E.  586.  N.   W.   720;    Brooks   v.' State,   65 

6.1  Commonwealth   v.   Riley,    157  Me.  445;  4  So.  343;  State  v.  Went- 

Mass.  89;   31  N.  E.  708;   State  v.  worth,   65  Me.  234;    20  Am.  Eep. 

Wentworth,  65  Jle.  234;    20   Am.  688;    Commonwealth   v.   Bishman, 

Eep.  688.  138  Pa.  639;   12  Atl.  12;  State  v. 

60  People  V.  Scranton,  61  Mich.  Aulman,  76  Iowa,  624;  41  N.  W. 
244;   28  K.  W.  81.                             '  379. 

87  State  V.  NorriSj  59  N.  H.  636. 
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liquors  illegally;'^  or  whether  bitters  contained  intoxicating 
liquors  in  appreciable  quantities ; ''"  or  whether  ' '  ginseng  cor- 
dial" is  an  "intoxicating  bitters  or  beverage;'"*  or  whether 
liquors  compounded  had  lost  their  character  as  beverages ;  ■"* 
or  whether  "peach  eider"  containing  a  certain  percentage  of 
alcohol  is  intoxicating;'"  or  whether  "hop  tea"  is  intoxi- 
cating; "  or  wine  is  a  spirituous  liquor;  '^  or  whether  a  liquor 
is  a  spirituous  liquor,'"  or  a  malt  liquor,*"  or  contains  a 
certain  percentage  of  alcohol ;  '^  or  cider  after  fermentation 
is  intoxicating ;  '^  or  lager  beer  is  intoxicating ;  *'  or  the  liquor 
on  brandy  peaches  is  intoxicating;'*  or  cider  a  "vinous  or 
spirituous"  liquor;'"  or  whether  ale  is  intoxicating.'"  In 
those  States,  however,  where  the  court  takes  judicial  notice 
whether  a  liquor  is  intoxicating,  as  whisky  or  brandy,  the 
court  may  so  charge  the  .jury,  and  if  there  is  no  dispute  as 
to  the  kind  of  liquor  "sold,  of  which  it  takes  judicial  notice 
that  it  is  intoxicating,  then  the  question  as  to, whether  the 
liquor  was  intoxicating  is  one  for  the  court."  So  it  is  a  ques- 
tion for  the  jury  whether  the  liquor  sold  in  a  quart  bottle 


72  Neidciser  v.  State,  6  Baxt. 
699. 

73Allred  v.  State,  89  Ala.  112; 
8  So.  56;  King  v.  St^te,  58  Miss. 
737;  38  Aa.  Rep.  344;  Fairly  v. 
State,   63  Miss.  333. 

'4  Wadsworth  v.  Dunnam,  98 
Ala.  610;   13  So.  597. 

"  State  V.  Laffer,  38  Iowa,  422. 

78  Topeka  v.  Zufall,  40  Kan.  47 
19  Pae.  359;   1  L.  E.  A.  387. 

77  State  V.  May,  52  Kan.  53 
34  Pae.  407. 

7S  State  V.  Stewart,  31  Me.  515 
State  V.  Lowry,  74  N.  C.  121. 

79  State  V.  Wall,  34  Me.  165. 

80  State  V.  Starr,  67  Me.  242. 

81  Commonwealth  v.  Magee,  141 
Mass.  Ill;  4  N.  E.  819.  See  Com- 
monwealth V.  Lowry,  145  Mass. 
212;  13  N.  E.  611. 

82  State  V.  Biddle,  54  N.  H.  379. 


83  People  V.  Schewe,  29  Hun, 
122;  1  N.  Y.  Cr.  R.  360;  Blatz 
V.  Rohrbach,  116  N.  Y.  450;  22 
N.  E.  1049;  6  L.  R.  A.  669;  State 
V.  Gravelin,  16  R.  I.  407;  16  Atl. 
914. 

84  State  V.  Scott,  116  N.  C. 
1012;   21  S.  E.  194. 

85  Commonwealth  v.  Reyburg, 
122  Pa.  299;  16  Atl.  351;  23  W. 
N.  C.  151;  2  L.  R.  A.  415;  State 
V.  Gravelin,  16  R.  I.  407;  16  Atl. 
914. 

88  State  V.  Barron,  27  Vt.  57 ; 
People  V.  Ingraham,  100  Mich. 
530;  59  N.  W.  234;  State  v.  Wit- 
mare,  12  Mo.  357;  State  v.  Grave- 
lin, 16  R.  I.  407;   16  Atl.  914. 

87  State  V.  Tisdale,  54  Minn. 
106;  55  N.  W.  903;  King  v.  State, 
58  Miss.  737;  38  Am.  Rep.  344. 
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was  less  than  a  quart ;  *'  or  that  the  purchaser  of  liquor  is  a 
person  of  "intemperate  habits;"*'  or  whether  a  sale  to  an 
adult  and  minor  entering  a  sajoon  was  a  sale  to  the  adult  or 
minor ; ""  or  to  whom,  of  two  persons  together,  the  liquor  was 
sold.^^  So  it  is  a  question  for  the  jury  for  what  purpose 
liquors  were  kept.°^  So  it  is  a  question  for  them  whether 
or  not  a  transaetiod  of  doubtful  character  is  a  sale  or  barter 
or  loan,"^  or  a  gift;"*  or  whether  a  sale  was  intended;  °^  or 
whether  giving  away  liquor  with  a  sale  of  goods,  with  a  view 
to  increase  sales,  is  a  mere  device  to  evade  the  liquor  law.'* 
So  it  is  a  question  for  the  jury  whether  a  sale  of  liqaor  was 
for  the  purpose  that  sales  are  permitted  within  an  exception 
of  the  statute  allowing  them  for  purposes  therein  stated ;  '^ 
and  so  M'hether  made  for  medicinal  purposes;"*  or  for  the 
use  of  a  guest  in  a  hotel ;  °'  or  if  the  sale  was  nrade  upon  a  pre- 
scription, where  there  is  a  dispute  on  that  point ;  ^  or  whether 
the  defendant  was  a  manufacturer  of  liquor ;  ^  or  the  trans- 


ss  Scott  V.  State,  25  Tex.  Supp. 
168. 

89  Smith  V.  State,  55  Ala.  1; 
Gallagher  v.  People,  120  111.  179; 
11  N.  E.  335;  affirming  29  111. 
App.  397,  401;  Kamman  v.  Peo- 
ple, 24  111.  App.  388 ;  affirmed,  124 
111.  481;  16  N.  E.  661;  State  v. 
Pratt,  34  Vt.  323;  MuUinix  v. 
People,  76  111.  211;  Commonwealth 
V.  Trimble,  150  Mass.  89;  22  N. 
E.  439. 

80  Edgar  v.  State,  45  Ark.  356. 

»i  Commonwealth  v.  Woods,  165 
Mass.  145;  42  N.  E.  565. 

82  Commonwealth  v.  Kennedy, 
108  Mass.  292;  Commonwealth  v. 
Kane,  150  Mass.  294;  22  N.  E. 
203;  Commonwealth  v.  McManus, 
161  Mass.  64;  36  N.  E.  675;  State 
V.  Shank,  74  Iowa,  649;  38  N.  W. 
523;  State  v.  Hale,  91  Iowa,  367; 
59  N.  W.  281;  Commonwealth  v. 
Kenan,   148  Mass.  470;   20  N.  B. 


101;  Commonwealth  v.  Canny,  158 
Mass.  210;  33  N.  E.  340. 

ssCoker  v.  State,  91  Ala.  92; 
8  So.   874. 

oiKeiser  v.  State,  82  Ind.  379; 
Kober  v.  State,  10  Ohio  St.  44; 
Turner  v.  State,  121  Ga.  154;  48 
S.  E.  906. 

86  State  V.  Greenleaf,  31  Me. 
517;   Archer  v.  State,  45  Md.  33. 

86  Kober  v.  State,  10  Ohio  St. 
444;   Archer  v.  State,  45  Md.  33. 

87  Howard  v.  State,  5  Ind.  516. 

88  Mitchell  V.  State,  63  Ind. 
674;  State  v.  Aulman,  76  Iowa, 
624;  41  N.  W.  379;  State  v.  Field, 
89  Iowa,  34;  56  N.  W.  276;  State 
V.  Young,  36  Mo.  App.  517. 

88  Scott  V.  State,  25  Tex.  Supp. 
168. 

1  CuUinan  v.  Hosmer,  100  N.  Y. 
App.  Div.  148;  91  N.  Y.  Supp.  607. 

2  State  V.  Eoss,  58  S.  C.  444; 
36  S.  E.  659. 
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action  a  sale  at  wholesale  or  a  device  to  evade  the  law  con- 
cerning retail  of  liquors.' 

Sec.  986.    Qualifications  of  judge. 

The  fact  that  the  judge  trying  the  ease  was  an  inspector 
at  the  election  held  to  determine  whether  local  option  should 
bo  adopted  does  not  disqualify  him  to  try  a  case  for  a  viola- 
tion of  the  local  option  statute.*  So  a  judge  who  has  held 
the  office  of  liquor  license  inspector  may  try  a  case  for  a 
violation,  of  the  liquor  statute,"  and  so  may  a  prohibitionist 
who  takes  an  active  part  with  his  local  council  in  enforcing 
the  liquor  laws."  Signing  a  petition  that  no  license  be  granted 
does  not  disqualify  a  judge  from  trying  a  violation  of  the 
liquor  statute.'^ 

Sec.  987.    Verdict. 

Where  it  is  permissible  to  charge  sales  of  liquors  in  the 
alternative,  as  a  sale  of  "vinous  or  malt  liquors,"  the  verdict 
of  the  jury  need  not  specify  which  kind  of  liquor  was  sold ; ' 
so  on  a  charge  in  one  count  of  a  sale  and  in  another  of  a 
gift,  a  verdict  of  guilty  is  sufficient.®  Where  the  fine  for  an 
illegal  sale  had  to  be  three  times  the  amount  of  the  statute 
license  fee,  a  verdict  of  guilty  and  assessing  the  fine  at  $375 
was  held  sufficient,  the  State  license  fee  for  selling  malt 
liquors  being  $125  but  for  selling  lager  beer  was  only  one- 

3  A  d  a  i  r      v.       Commonwealth  «  Regina  v.  Klemp,  10  Ont.  143 ; 

(Ky.),    56   S.    W.    530.      When   a  Regina  v.   Eli,    10   Ont.   727;    Be- 

question  for  the  court,   see   Com-  gina  v.  Brown,  16  Ont.  41;  Regina 

monwealth    v.    Paulin,    187    Mass.  v.  Sproule,  14  Ont.  375. 

568;  73  N.  E.  655.  '  Eex   v.   Davis,   38   N.   B.   335. 

Distance     from     church     where  But  see  Wathan,  etc.,  Co.  v.  Com- 

sale  took  place.     Gilmore  v.  State  monwealth      (Ky.),     116     S.     W. 

(Ala.),  28  So.  382.  336.      See  also   Eao  parte   Flanna- 

i  Ex  parte  Michaud,  4  Can.  Cr.  gan,  34  N.  B.  326 ;  Em  parte  Pler- 

Cas.   569;    Ex  parte  Michaud,   34  bert,  34  N.  B.  455. 

N.  B.   123.  sAdler    v.    State,    55    Ala.    16; 

^^  Ex  parte  Michaud,  32  Can.  L.  In   re    Butman,    8    Greenl.    (Me.) 

Jr.    779;    Ex    parte    Gorman,    34  113. 

Can.  L.  Jr.  175;  ^a;  porte  Driscol,  » Brugier    v.    State,    1    Dak.    5; 

27  N.  B.  216.  46  N.  W.  502. 


§  987  TRAJTIC   IN    INTOXICATING   LIQUOES.  1756 

third  that  amount."'  If  there  be  a  verdict  of  guilty  upon  two 
counts,  and  the  court  grant  a  new  trial  as  to  one  of  them, 
the  accused  cannot  then  insist  the  verdict  is  broader  than  the 
charge."  It  is  not  necessary  that  the  .jury  find  the  liquor 
sold  was  intoxicating.^-  So  a  verd'ct  finding  the  liquors  were' 
kept  for  the  purpose  of  being  sold  in  violation  of  law  is 
sufficient,  -althouglfcit  dees  not  find  that  any  sales  were  made 
as  alleged,  the  indictment  being  a  charge  of  keeping  liquors 
for  unlawful  sales,  even  though  the  accused  had  a  permit  to 
keep  liquors  for  certain  specified-  purposes.^^  If  there  be 
several  counts,  a  verdict  on  each  count  is-  not  necessary,  it 
being  sufficient  to  state  in  the  one  verdict  the  findings  upon 
each  count.^*  Where  the  proof  shows  the  sale  was  b.y  a'ccused  's 
agent,  a  general  verdict  of  guilty  is  sufficient,  without 
a  finding  that  the  sale  was  by  the  accused's  agent;  ^^  and  such 
a  verdict  is  sufficient  where'  it  is  alleged  the  sale  was  in  a 
shop,^*  as  well  as  upon  a  charge  of  keeping  liquor."  And 
where  the  question  was  submitted  to  the  jury  whether  the 
liquors  seized  M'ere  kept  for  sale  "contrary  to  the  provisions 
of"  a  specified  statute,  a  verdict  reciting  "all  kept  for  sale" 
was  held  t-o  be'  a  sufficient  finding  that  they  were  kept  for 
sale  contrary  to  law.^^  Where  the  charge  was  a  sale  -within 
two  miles  of  "Bethel  Methodist  Church  in  Macon  County," 
a  verdict  describing  the  church  as  "Bethel  Church  in  Macon 
County,"  was  held  sufficient.^'  liikewise,  where  the  indict- 
ment charged  a  sale  of  "less  than  five  gallons,  to-wit,  by 
the  quart,"  alleging  that  the  liquors  sold  were  neither  the 
product  of  the  accused's  farm  nor  of  his  manufacture,  nor 

10  Sampson  v.  State,  107  Ala.  626;  45  Pac.  623.  See  State  v. 
76;   18  So.  207.  Jackson,  72  Mo.  App.  59. 

11  Jones  V.  State,  67  Miss.  11;  is  State  v.  Brown,  31  Me.  520. 
7  So.  220.  See  People  v.  Gaul,  i«  State  v.  McCann,  61  Me.  116. 
233  111.  630;  84  N.  E.  721;  and  "State  v.  Nowlan,  64  Me.  531; 
also  see  State  v.  'Whisenant.  149  Riggs  v.  State  (Neb.),  121  N.  W. 
N.  C.  515;  63  S.  E.  91.  588. 

12  State  V.  Wadsworth,  30  Conn.  is  Commonwealth  v.  Intoxicat- 
55.  ing  Liquors,  MS  Mass.  124;   19  N. 

13  State  V.  Blair,  72  Iowa,  591;  E.  23. 

34  N.  'W.  432.  19  State    v.    Downs,    116    N.    C. 

"State  V.  Nield,  4  Kan.   App.       1064;  21  N.  E.  689. 
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that  the  sale  was  made  at  his  place  of  business,  a  special 
finding  that  the  accused  sold  a  quart  «of  whisky  of  his  own 
manufacture  at  a  place  two  hundred  yards  from  his  place  of 
manufactiire,  was  held  to  sustain  a  judgment  of  guilty.^"  A  de- 
fendant was  alleged  to  be  a  druggist  and  charged  ' '  •with,  keep- 
ing a  tippling  house  without  a  license,  and  without  a  license 
selling  intoxicating  liquors  to  be  used  as  a  beverage,  contrary 
to  law."  The  verdict  was  "guilty  of  selling  liquor  without 
a  license."  This  Avas  held  to  be  a  finding  that  he  was  guilty 
as  a  druggist  of  selling  liquor  to  be  used  as  a  beverage,  and 
that  the  words  "charging  a  sale  without  a  license"  were  sur- 
plusage.^^ And  M'here  a  statute  was  amended,  and  the 
amended  section  required  the  jury  to  specify  in  their  verdict 
what  offenses  charged  were  committed  before  and  what  after 
the  act  took  effect,  but  the  evidence  was  confined  wholly  to 
violations  since  the  amendment  took  effect,  a  failure  of  the 
jury  to  specify  that  the  offenses  were  before  or  after  that 
time  was  held  not  fatal  to  it.-^  If  a  special  verdict  be  returned 
it  must  contain  a  finding  of  all  the  facts  necessary  to  show 
the  commission  of  the  crime  as  charged  in  the  indictment, 
and  that  the  offense  was  committed  before  the  prosecution 
was  begun ;  "^  and  a  special  verdict  on  an  indictment  charging 
a  sale  without  a  license,  which  merely  finds  "that  the  sale  was 
made  as  set  forth  in  the  complaint"  or  "that  defendant  made 
the  sale  set  forth  in  the  complaint,"  is  not  sufficient,  because 
it  does  not  show  the  defendant  had  no  license.^*  So  where 
the  defendant  was  charged  in  the  first  count  with  being  a 

20  State  V.  Whissenhunt,  98  N.  =3  State  v.  Leap,  1  Cranch  C.  C. 
C.  682;  4  S.  E.  533.  1;  Fed.  Cas.  No.  16964;   Common- 

21  Bhoads      v.       Commonwealth  wealth  v.  Dooly,  6  Gray,  360. 
(Pa.),  6  Atl.  245;  reversing  1  Pa.  2* Commonwealth    v.    Dooly,     6 
Co.  Ct.  Rep.  639.  Gray,  360;   State  v.  Kirkham,  23 

22  State  V.  Kibling,  63  Vt.  636 ;  N.  C.  384.     See  Commonwealth  v. 
22  Atl.  613.  Intoxicating    Liquors,     148    Mass. 

On    an    indictment    for    selling  124;   19  N.  E.  23;   State  v.  Brad- 
liquors   without  a  license,   a   ver-  ley,  132  N.  C.  1060;  44  S.  E.  122; 
diet   that   defendant   was   "guilty  People  v.  Cox,  45  N.  Y.  Misc.  Rep. 
of  aiding  selling  whisky"  was  held  311;   92  N.  Y.  Supp.  125. 
sufficient.    Johns  v.  State,  78  Miss. 
663;  29  So.  401. 
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common  seller  of  liquors,  and  in  the  second,  third  and  fourth 
with  single  sales,  and  the  verdict  was  that  he  was  "not  guilty 
as  a  common  seller,"  but  was  "guilty  on  two  single  sales," 
and  the  court  ordered  it  to  be  recorded  as  a  verdict  of  not 
guilty  on  the  first  count,  but  guilty  on  the  second  and  third 
counts,  in  which  form  it  was  affirmed  by  the  jury,  it  was 
held  that  the  vertlict  did  not  conform  to  the  findings  and 
must  be  set  aside.^'  Where  three  of  the  jurymen  answered 
"guilty  of  keeping  a  bar,"  it  was  held  that  the  court  could 
not  record  a  verdict  "guilty"  of  keeping  a  nuisance  or  a 
tippling  shop.^'  go  where  the  amount  of  the  fine  for  non- 
payment of  either  State  or  county  liquor  tax  was  the  amount 
of  either  tax,  and  there  was  no  evidence  that  the  county  tax 
had  been  levied,  though  the  amount  of  the  county  tax  was 
shoAvn,  yet  the  jury  fixed  the  fine  at  as  much  as  both  the 
State  and  county  taxes  were  in  amount,  the  verdict  was  set 
aside,  because  there  was  nothing  in  the  record  to  show  the  jury 
did  not  in  fact  include  the  county  tax  as  a  part  of  the  penalty 
assessed.^'  And  where  the  charge  was  in  separate  counts  the 
unlawful  keeping  of  liquors  in  the  accused's  shop,  "in  the 
back  room,"  and  in  the  premises  connected  with  the  shop,  a 
verdict  of  "guilty  of  having  liquor  in  the  back  room"  was 
held  insufficient.^* 

25  Commonwealth    v.    Munn,    14  sidered  a  variance,  one  defendant 

Gray,  364.  may  be   convicted    and   the   other 

2«  State  V.  Wright,  5  K.  I.  287.  acquitted.     Commonwealth  v.  Gar- 

27  Allen  V.  State  (Tex.  Cr.  vin,  148  Mass.  449;  19  N.  E.  554; 
App.),  13  S.  W.  998.  Commonwealth  v.  Cook,   12  Allen, 

In  King  v.  State,  66  Miss.  502;  542. 

6  So.  188,  it  was  held  that  if  evi-  Where   the    court   required    the 

dence  of  several  sales  on  one  count  jury  to  confine  its  consideration  to 

be  shown,  without  an  election,  the  a   particular    count,    it   was    held 

verdict  would  be  set  aside,  for  the  that  the  other  counts  passed  out 

reason  that  if  it  stood  there  could  of  the  case;  and  the  jury  were  not 

be  but  one  conviction.  required    to    specify    what    count 

28  Weikman  v.  City  Council,  2  they  based  their  verdict  upon. 
Speers  (S.  C),  371.  See  State  v.  Smart  v.  State,  49  Tex.  Cr.  App. 
Whissenhunt,  98  N.  C.  682;   4  S.  373;  92  S.  W.  810. 

E.  533.  Where  a  druggist  was  indicted 

Of  course,  where  it  is  not  con-      for   keeping  liquors  for   sale  and 
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Sec.  988.    Sentence  and  punishment. 

Liquor  statutes  usually  specify  the  amount  of  fine  to  be 
assessed  and  punishment  inflicted  for  a  violation  of  their 
provisions,  and  no  discretion  is  left  in  that  respect.  The 
courts  must  obey  the  mandates  of  the  statutes.^^  Thus,  where 
the  lowest  fine  for  a  sale  of  liquors  without  a  license  was 
$100,  and  there  were  seven  sales  charged  and  finding  of  guilty 
on  each  charge,  it  was  held  that  the  fine  could  not  be  less 
than  $700.'"'  In  Texas,  at  least  in  the  past,  the  amount  of  the 
fine  had  to  be  equal  to  the  county  occupation  tax  levied  for 
the  year,  and  the  ajnount  of  the  levy  for  that  year  had  to  be 
alleged  and  proven.^^  Where  a  statute  provides  for  the  com- 
mitment of  a  person  convicted  when  he  has  no  real  or  per- 
sonal property  with  which  to  pay  the  fine,  it  is  error  to 
commit  him  to  jail  until  he  pays  his  fine  and  costs.    In  such 


with  intent  to  unlawfully  sell 
them,  and  the-  prosecution  relied 
upon  sales  made  to  persons  who 
signed  false  certificates,  to  the  ef- 
fect that  they  desired  the  liquor 
for  medicinal  purposes,  when  they 
in  fact  wanted  it  for  a  beverage, 
it  was  held  it  was  not  sufficient  to 
find  that  accused  had  "reasonable 
cause  to  know"  the  liquor  was 
really  wanted  as  a  beverage,  in 
order  to  find  the  sales  were  unlaw- 
Thornton  Intoxicants  Barney  370 
ful;  but  the  verdict  should  have 
contained  a  finding  that  the  ac- 
cused did,  in  fact,  have  a  guilty 
knowledge  or  belief.  Common- 
wealth V.  Joslin,  158  Mass.  482; 
33  N.  E.  653;  21  L.  R.  A.  449. 

Sufficiency  of  verdict  for  de- 
struction of  liquors.  Common- 
wealth V.  Intoxicating  Liquors, 
113  Mass.   13. 

Directing  verdict  for  plaintiflf  in 
a  civil  case.  Fielding  v.  LaGrange, 
104  Iowa,  530;  73  >T.  VV.  Joag. 


29  Johnson  v.  People,  Breese 
(111.),  276;  Morris  v.  People,  2 
T.  &  C.  (N.  Y.)  219;  Brown  v. 
State,  2  Head,  180;  People  v. 
Brown,  85  Mich.  119;  48  N.  W. 
158;  State  v.  Combs,  19  Ore.  295; 
24  Pae.  235;  Foote  v.  People,  56 
N.  Y.  321;  reversing  2  T.  &  C. 
216;  Burgamy  v.  State,  114  Ga. 
852;  40  S.  E.  991;  McCampbell  v. 
State,  116  Tenu.  98;  93  S.  W.  100. 
The  judgment  must  follow  the  in- 
dictment.    Thompson  v.  Durnford, 

12  Low.  Can.  Jr.  285;  Common- 
wealth V.  Luken,  7  Lack.  Leg.  N. 
4;  10  Pa.  Dist.  Rep.  95;  Edmon- 
son V.  Commonwealth  (Ky. ),  62 
S.  W.  1018;  22  Ky.  L.  Rep.  1902. 

so^tate  V.  Faber,  28  Neb.  803; 
44  N.  W.  1137;  Olson  v.  People. 
125  111.  App.  460.  See  Dalrympla 
V.  State,  26  Ohio  Cir.  Ct.  Rep.  562. 

31  Spears  v.  State,  8  Tex.  App. 
467;  White  v.  State,  11  Tex.  App. 
476;  Allen  v.  State   (Tex.  App.), 

13  S.  W.  998;  Davidson  v.  State, 
27  Tex.  App.  262;   11  S.  W.  371. 
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an  instance  an  execution  must  first  be  ordered  issued  to  ascer- 
tain if  he  has  any  property  out  of  which  the  fine  can  be 
satisfied.^^  In  Indiana,  at  an  early  day,  it  was  said  that  an 
order  for  the  removal  of  a  liquor  nuisance  was  not  a  neces- 
sary part  of  the  judgment  in  an  action  for  keeping  it,  but  the 
court  could  issue  it  afterwards  and  it  must  be  sufficiently 
explicit  to  guide  tfee  officer  in  the  discharge  of  his  duty.^' 
As  a  rule,  the  accused  stands  committed  until  the  fine  and 
costs  are  paid"*  (or  replevied),  and  the  court  cannot  dis- 
charge him  with  orders  that  an  execution  issue  to  collect 
the  amount  of  the  fine  and  costs.^''  Unless  the  statute, 
however,  provides  for  imprisonment,  there  can  be  none ; '"  but 
where  the  court  is  empowered  to  render  judgment,  on  con- 
viction, "of  fine  or  imprisonment,  or  both,  as  the  case  may 
require,"  there  may  be,  of  course,  a  judgment  of  imprison- 
ment." If  the  statute  provides  that  any  licensee  be  convicted 
of  having  made  an  illegal  sale,  his  license  shall  thereby  be 
revoked,  it  is  proper  to  make  the  revocation  a  part  of  the 
judgment. '*  A  conviction  and  a  fine  for  retailing  without 
a  license  does  not  operate  as  a  license  to  retail  for  a  year,  where 
annual  licenses  are  required.*'    "Where  a  statute  provided  for 

32  Deitz  V.    City  of   Central,   1       Y.  331;  Van  Noy  v.  State,  14  Tex. 
Colo.  323.  App.  69;   Aikin  v.  State,  14  Tex. 

33  Howard  v.  State,  6  Ind.  444.       App.  142. 

3*  Harris   v.   Commonwealth,  23  37  People  v.   Henschel,  58   Hun, 

Pick.  280;  State  v.  Shaw,  23  Iowa,  607;   12  N.  Y.  Supp.  46;   State  v. 

316;  State  v.  Winstrand,  37  Iowa,  Hicks,  101  N.  C.  747;  7  S.  E.  707. 

110;  Ex  parte  Tuichner,  69  Iowa,  38  Commonwealth   v.    Watson,   2 

393;  28  N.  W.  655;  Olson  v.  Peo-  Pa.  Dist.  Rep.  526. 

pie,  125  111.  App.  460.     See  People  But  the  fact  of  his  having  a  li- 

T.  Stock,  26  N.  Y.  App.  Div.  564;  cense   must   have  been  alleged   in 

50  N.  Y.  Supp.  483;  affirmed,  157  the  indictment.    Newman  v.  State, 

N.  Y.  691;  51  N.  E.  1092;  People  101  Ga.  534;  28  S.  E.  1005. 

V.   Hazard,   23   N.   Y.   Misc.   Rep.  See    Conner    v.    Commonwealth, 

477;  52  N.  Y.  Supp.  670,  and  Peo-  (Ky.),   16  S.  W.  454;    13  Ky.  L. 

pie  V.  Shaver,  37  N.  Y.  App.  Div.  Rep.  403. 

21;  55  N.  Y.  Supp.  701.  See  Lambert  v.  Rahway,  58  N. 

35  State  V.  Robinson,   17  N.  H.  J.  L.  578;  34  Atl.  5. 

263.  39  State  v.  McBride,  4  McCord 

38  People  V.  Combs,  16  Hun,  577;  (8.  C),  332. 
affirmed.  People  v.  Hislop,  77  N. 
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a  lighter  punishment  for  a  licensee  selling  liquor  to  a  person 
of  known  intemperate  habits  than  a  non-licensee,  a  licensee 
who  sold  such  a  person  liquor  as  the  agent  of  a  non-licensee 
was  held  liable  to  the  heavier  punishment  and  could  not  suc- 
cessfully claim  he  was  liable  only  to  the  lighter  one.*"  A 
somewhat  similar  ease  was  where  there  was  one  penalty  for 
a  sale  by  a  dramshop  keeper  on  Sunday  and  a  smaller  one  for 
a  non-dramshop  keeper  selling  on  that  day.  In  order  to  inflict 
the  greater  penalty  it  was  held  necessary  to  prove  the  ac- 
cused was  a  dramshop  keeper.*^  Where  a  statute  provides  that 
all  persons  confined  in  a  work  house  shall  be  "kept  at  hard 
labor,"  a  judgment  sentencing  a  defendant  to  a  work  house 
for  a  term  and  adding  "there  to  be  kept  at  hard  labor"  is 
valid,  and  is  not  violated  by  the  addition  of  the  clause  just 
quoted.*^  A  separate  sentence  may  be  imposed  for  each  count 
of  an  indictment  where  the  evidence  shows  each  relates  to  a 
distinct  offense.*'  Evidence  of  a  lack  of  knowledge  that  the 
liquor  sold  was  intoxicating  may  be  received  to  mitigate  the 
punishment.**    A  statute  authorizing  the  imposition  of  a  fine 

Where  a  statute  authorizes  a 
court  to  require  the  defendant  on 
conviction  to  enter  into  bond  for 
good  behavior^  one  convicted  a 
third  time  may  be  required  to 
give  the  bond.  Caldwell  v.  State, 
87  Miss.  420;   39  So.  896. 

Where  a  court  unauthorizedly 
decreed  "that  on  payment  of  $250 
and  costs,  sentence  stands  sus- 
pended as  long  as  defendant  keeps 
from  dealing  in  intoxicating  li- 
quors or  from  doing  business 
where  such  liquors  are  sold,"  this 
was  held  not  to  vitiate  what  was 
otherwise  a  valid  judgment.  Eag- 
land  V.  State  (Fla.),  46  So.  724. 

*3  Nichols  V.  State,  49  Neb.  777 ; 
69  N.  W.  99;  Kroer  v.  People,  78 
III.  294. 

4*  Scott  V.  State,  47  Tex.  Cr. 
App.  176;  82  S.  W.  656. 


40  Commonwealth  v.  Zelt,  138 
Pa.  615;  21  Atl.  7;  27  W.  X.  C. 
131;   11  L.  R.  A.  602. 

41  State  v.  Heckler,  81  Mo.  417. 
Under    Mississippi    Code,    1892, 

§  1590,  an  attachment  issues  to 
collect  the  penalty.  Clark  v. 
Adams,  80  Miss.  219;  31  So.  746. 
An  erroneous  judgment  on  one 
count  must  be  reversed  as  to  an- 
other count,  though  valid  as  to 
the  latter.  People  v.  Gaul,  233 
111.  630;  84  N.  E.  721. 

42  Hampton  v.  State,  78  Ohio 
St.  76;  84  N.  E.  601. 

See  State  v.  Farrington,  141 
N.  C.  844;  53  S.  E.  954. 

A  city  cannot  pass  an  ordinance 
that  -the  accused  on  being  con- 
victed of  a  violation  of  a  liquor 
ordinance  shall  work  on  the  chain 
gang,  unless  empowered  by  stat- 
ute to  do  so.  Littlejohn  v.  Stells, 
123  Ga.  427;  51  S.  E.  390. 
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does  not  authorize  the  addition  of  imprisonment  to  the  fine." 
Unless  especially  empowered  by  statute,  the  court  cannot, 
even  on  payment  of  the  costs,  suspend  the  judgment.*" 


Sec.  989.    Excessive  pxinishment. 

Perhaps  in  ever^  State  Constitution  is  a  provision  to  the 
effect  that  "excessive  fines  shall  not  be  imposed."  It  has  been 
held  that  a  fine  for  sales  without  a  license  greater  than  the 
amount  of  a  license  fee — double  the  amount  in  this  case — 
which  would  have  secured  immunity  against  punishment,  is  not 


45Pressly  v.  State,  114  Tenn. 
534;  86  S.  W.  378;  69  L.  R.  A. 
291. 

See  People  v.  Rouse,  72  Mich. 
59;  40  N.  W.  57;  State  v.  Hicks, 
101  N.  C.  747;  7  S.  E.  707,  and 
Ex  parte  Demarco,  77  Vt.  445;  61 
Atl.  36. 

♦eKing  v.  Verdon,  8  Can.  Cr. 
Cas.  352. 

In  Canada,  unless  the  judgment 
conforms  to  the  requirements  of 
the  statute,  it  will  be  quashed. 
Regina  v.  Brady,  12  Ont.  35*; 
Regina  v.  Walsh,  2  Ont.  206;  Re- 
gina V.  Bennett,  1  Ont.  445;  Re- 
gina V.  Elliott,  12  Ont.  524;  Re- 
gina V.  Collins,  14  Ont.  613;  Re- 
gina V.  Edgar,  15  Ont.  142. 

Where  the  offense  is  punishable 
by  fine  "or"  imprisonment  or  both, 
it  is  error  to  charge  the  jury  that 
if  they  find  the  accused  guilty 
they  may  assess  a  fine  "and"  im- 
prisonment. Ball  V,  Common- 
wealth (Ky.),  99  S.  W.  326;  30 
Ky.  L.  Rep.  600. 

As  to  what  is  a  suflicient  form 
of  a  judgment  for  violation  of 
a  liquor  ordiance,  see  Ex  parte  Mo- 
gensen  (Cal.  App.),  90  Pac.  1060, 
forfeiture  of  license,  see  State  v. 
Gilbert,  21  S.  D.  204;   111  N,  W. 


538;  State  v.  McMillan,  21.  S.  D. 
209;  111  N.  W.  540. 

Where  a  statute  provided  that 
ofl'enders  under  a  city  ordinance 
for  the  suppression  of  liquor  sales 
should  be  committed  to  the  city 
jail,  it  was  held  void,  because  city 
jails  throughout  the  State  were 
not  uniform  in  quality.  Wichita 
V.  Murphy,  78  Kan.  859;  99  Pac. 
272. 

In  a  trial  before  a  justice  of 
peace  for  several  violations  of  the 
liquor  law,  charged  in  one  pro- 
ceeding, the  recovery  cannot  ex- 
ceed the  jurisdiction  of  the  jus- 
tice. Hensoldt  v.  Petersburg,  63 
111.   111. 

Upon  a  judgment  assessing  a 
fine'  and  also  ordering  the  de- 
struction of  the  liquors,  an  ap- 
peal, to  prevent  the  destruction 
of  the  liquors,  must  be  taken  from 
that  part  of  the  judgment,  and 
one  taken  from  the  assessment  of 
the  fine  will  not  prevent  their  de- 
struction. Riggs  v.  State  (Tex.), 
121  N.  W.  588. 

Practice  under  North  Dakota 
statute.  State  v.  Stevens  ( N.  D. ) , 
123  N.  W.  888;  State  v.  Wisnew- 
ski,  13  N.  D.  649;  102  N.  W.  883. 


1763  TELAL   AND    JUDGMENT.  §  989 

excessive,*'  even  though  the  fine  amounted  to  nine  hundred  and 
could  have  been  made  twelve  hundred  dollars.*'.  A  fine  of  three 
hundred  dollars  and  one  year's  confinement  for  violation  of 
a  local  option  law  has  been  held  not  excessive,*"  so  a  fine  of 
five  hundred  dollars  assessed  upon  a  druggist  where  he  had 
been  violating  the  liquor  statute  for  three  years,'"  or  for  one 
merely  maintaining  a  liquor  nuisance,  a  fine  of  four  hundred 
dollars,'"^  or  three  hundred  dollars  and  costs  on  plea  of  guilty 
for  keeping  and  owning  liquors  with  intent  te  sell  them,  with 
an  order  for  their  destruction  and  the  sale  of  the  property 
used  in  the  business ;  '^  or  one  thousand  dollars  and  costs, 
though  the  accused  believed  in  good  faith  the  law  was  uncon- 
stitutional, and  discontinued  his  business  when  the  Supreme 
Court  of  the  United  States  declared  it  was  a  valid  law.°'  A 
fine  of  three  hundred  dollars  and  imprisonment  for  365  days 
for  a  violation  of  the  local  option  law  in  Missouri  was  held 
not  to  be  excessive,'*  and  so  a  fine  of  five  hundred  dollars  in 
Georgia  for  a  single  sale  to  a  minor  where  it  might  have  been 
double  that  amount ;  ''^  or  in  Mississippi  a  fine  of  two  hundred 
dollars  and  three  months  imprisonment, for  selling  without  a 
license ;  "^  or  a  fine  of  two  hundred  dollars  upon  each  of  six- 
teen counts  in  an  indictment  for  selling  without  a  license  "'  or 
the  full  penalty  upon  each  count,''  even  though  the  penalty 
imposed  be  imprisonment,  fixed  successively,  to  commence  at 
the  expiration  of  the  next  preceding  sentence.'"'     Requiring 

«Frese  v.   State,   23   Fla.  267;  =3  State    v.    Maloney,    79     Iowa 

2  So.  1;   White  v.  State,  11  Tex.  413;  44  N.  W.  693. 

App.  476.  54  Ex  parte  Swann,  96  Mo.  44 ;  9 

See  Rex  v.  Kay.  38  N.  B.  3.  S.  W.   10. 

48Beaumel  V.  State,  26  Fla.  71;  55  McCollum   v.    State,    119   Ga. 

7  So.  371.  308;  46  S.  W.  413. 

49  iSa!  parie  Swann,  96  Mo.  44;  56  Haynes  v.  State  (Miss.),  23 
9  S.  W.  10.  So.  182. 

50  State  V.  Little,  42  Iowa  51 ;  ■'''  Fletcher  v.  Commonwealth, 
State  V.  Huff,  76  Iowa  200;  40  N.  106  Va.  850;  56  S.  E.  149;  Rose  v. 
W.  720   (50  or  60  sales).  Commonwealth,    106   Va.    850;    56 

61  State  V.  Fertig,  70  Iowa  272;  S.  E.  151. 

30  N.  Vy.  633;  State  v.  Price,  75  58  state  v.  Carlyle,  23  Kan.  716; 

Iowa  243;  39  N.  W.  291.  7  Pac.  623. 

52  State  V.  Baker,  74  Iowa  760;  59  Bolun  v.  People,  73  111.  488; 

38  N.  W.  380.  Mullinix   v.   People,    76    111.   211; 
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the  convicted  defendant  to  work  out  his  fine  at  hard  labor  on 
the  public  streets  is  not  excessive  punishment.*"  Of  course, 
the  punishment  cannot  exceed  that  provided  by  statute."^  A 
court  has  no  power  to  reduce  the  fine  below  the  amount  fixed 
by  statute.*- 

Sec.  890.     SeparafI  sentences — Separate  counts. 

If  an  indictment  or  information  contain  several  coumts,  a 
fine  may  be  assessed  upon  each  count  sustained  by  the  proof  .*^ 
And  where  the  punishment  was  ten  days'  imprisonment 
for  each  unlawful  sale,  and  there  were  charged  and 
proven  two  sales,  it  was  held  error  to  assess  an  imprison- 
ment of  twenty  days  in  gross ;  but  the  judgment  should  have 
assessed  ten  days  upon  each  count,  the  time  under  the  second 
one  to  commence  when  the  first  one  had  expired.**  Yet 
where  the  judgment  was  as  follows  it  was  held  sufficient,  viz.: 
"Therefore  it  is  considered  th-at  the  State  of  Iowa  recover 
of  said  defendant  ten  dollars  for  the  first  offense,  ten  dollars 
for  the  second,  and  ten  dollars  for  the  third  offense  named 


Martin  v.  People,  76  111.  499; 
Johnson  v.  People,  83  111.  431; 
Loveless  v.  State  (Tex.  Cr.  App.), 
49  S.  W.  601;  Briffitt  v.  State,  58 
Wis.  39;  16  N.  W.  39;  46  Am. 
Eep.  621;  Hepler  v.  State,  58  Wis. 
46;    16  N.  W.  42. 

80^0!  parte  Bedell,  20  Mo.  App. 
125. 

See  Hubbard  v.  Commonwealth, 
10  Ky.  L.  Rep.  (abstract)  683; 
Evans  v.  Commonwealth,  10  Ky. 
L.  Eep.    (abstract)    681. 

61  Pursifull  V.  Commonwealth 
(Ky.),  47  S.  W.  772;  20  Ky.  L, 
Eep.  863;  Johnson  v.  People 
Breese  (111.),  351;  Walters  v, 
State,  5  Iowa  507;  Baer  v.  Com 
monwealth,  10  Bush  8;  Berg- 
meyer  y.  Commonwealth,  3  Ky.  L 
Rep.  823.  See  also  Jordan  v 
State,  40  Tex.  Cr.  App.    189;    49 


S.  W.  371;  Miller  v.  Camden,  63 
N.  J.  L.  501;  43  Atl.  1069. 

82  State  V.  Faber,  28  Neb.  803; 
44  N.  W.  1137.  As  to  excessive 
amount  of  fine  for  violating  an  or- 
dinance, see  Dinuzoo  v.  State 
(Neb.),  123  Pac.  310. 

83  Barnes  v.  State,  19  Conn.  398 
State     V.     Leis,     11     Iowa     416 
Fletcher    v.    People,    81    111.    116 
Kroer  >-.  People,  78  111.  294;  Tut 
tie  V.  Commonwealth,  2  Gray  505 
Burrell  v.  State,  25  Neb.  581;  41 
N.    W.    399;    State   v.    Faber,   28 
Neb.   803;   44  N.  W.   1137;   State 
V.  Paddock,  24  Vt.  3X2. 

e*MullinLx  v.  People,  76  111. 
211;  Johnson  v.  People,  83  111.  431. 

See  Bolun  v.  People,  73  111.  488 ; 
Martin  v.  People,  76  HI.  499; 
Loveless  v.  State  (Tex.  Cr.  App.)  ; 
49  S.  W.  601. 
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in  the  indictment,  and  that  he  stand  committed  until  'aid 
fine  and  costs  are  paid. "°°  But  if  there  be  separate  counts 
in  the  indictment,  and  yet  the  evidence  shows  but  one  trans- 
action, there  cannot  be  a  judgment  of  guilty  on  each  count."" 

Sec.  991.    Joint  defendants. 

If  two  persons  be  jointly  indicted,  a  joint  fine  may  be  as- 
sessed against  them,  if  they  acted  jointly;  for  instance,  as  a 
firm  or  partners,  or  a  separate  fine  if  they  acted  individu- 
ally ; "  but  it  is  also  held  that  there  can  be  no  joint  fine,  for 
they  are  individually  liable,"'  and  other  cases  hold  that  the 
fine  may  be  assessed  against  each  defendant,  because  the 
charge  is  several,  and  one  may  be  convicted  and  the  other 
aequitted.""  In  such  an  instance  the  entire  penalty  must  be 
assessed  against  each  defendant  found  guilty.'" 

Sec.  992.    Second  offense — Excessive  penalty. 

"Where  an  increased  fine  or  penalty  is  inflicted  by  reason 
of  the  oftense  on  trial  being  the  second  one  the  accused  has 
been  convicted  of,  it  is  usually  necessary  for  the  indictment 
to  set  ont  the  fact  of  such  prior  conviction  with  such  cp,r- 
tainty  that  the  accused  may  know  where  to  find  the  record  of 
conviction,  and  if  it  be  not  so  set  out,  there  can  be  no  in- 
creased penalty,  though  the  proof  may  incidentally  disclose 
the  fact  of  a  prior  conviction.'^    Proof  of  former  conviction 

65  Wrocklege   v.   State,   1    Iowa  ">  Commonwealth    v.    Griffin,    3 

167.  Cush.  523;  Commonwealtli  v.  Har- 

Of  course,  the  judgment  can  be  ris,  7  Gratt.  600. 
based  only  on  the  offense  charged,  '<>  People    v.    Sweetser,    1    Dak. 
though    two    be    proven.      Bridge-  308;    46   N.    W.     452;     Common- 
ford  V.  Lexington,  7  B.  Mon.  47.  wealth   v.    Brown,    12   Gray    135 ; 

86  Weaver  v.  State,  74  Ohio  St.  Commonwealth  v.   Sloan,  4  Cush. 

53;  77  N.  E.  273;  Carey  v.  State,  52;    Commonwealth    v.    Tower,    8 

70  Ohio  St.  121;  78  N.  E.  955.  Met.  527. 

«7  Lemons  V.  State,  50  Ala.  130;  'i  Garvey    v.    Commonwealth,    8 

People   V.    Sweetser,    1   Dak.  308;  Gray    382;    Norton    v.    State,    65 

46  N.  W.  452.  Miss.  297 ;  3  So.  665 ;  State  v.  Zim- 

«s  Miller  v.  People,  47  111.  App.  merman,  83  Iowa  118;.  49  N.  W. 

472;   People  v.  Walbaum,   1  Dak.  71. 
301;  46  N.  W.  452. 
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must  be  made  to  enable  the  court  to  assess  the  heavier  pen- 
alty. ^^  As  a  rule  statutes  allowing  the  assessment  of  a  heavier 
penalty  by  reason  of  a  prior  conviction  relate  to  a  prior  con- 
viction for  a  violation  of  the  statute  under  which  the  pending 
prosecution  is  brought,  and  not  to  a  conviction  under  a  sim- 
ilar statute  enacted  before  the  law  allowing  the  increased  pen- 
alty went  into  for^e.^'  But  upon  all  questions  of  this  kind 
the  exact  language  of  the  statute  must  be  examined,  for  it 
controls  in  each  instance.  As  a  rule  the  prior  offense  need 
not  be  exactly  similar  to  the  one  for  which  the  accused  is  on 
trial.  Thus  it  has  been  held  that  a  prior  conviction  of  pos- 
sessing liquor  will  warrant  an  increase  of  penalty  for  sell- 
ing, where  the  statute  made  it  an  offense  to  sell,  furnish,  or 
give  away,  or  own,  keep  or  possess  liquor  with  intent  to  sell, 
furnish  or  give  it  away.''*  "Where  a  statute  provided  for  an 
increased  penalty  on  proof  of  the  commission  of  a  "third 
offense"  against  the  prohibition  law,  that  was  held  to  mean 
upon  proof  of  a  "third  conviction,"  or  third  offense  which 
had  been  legally  ascertained  and  determined.''  It  is  not 
necessary  for  the  State  to  aver  and  prove  that  the  prior 
judgment  of  conviction  has  not  been  appealed  from,  nor  to 
show  it  has  not  been  reversed.  If  it  has  been  reversed,  that 
is  a  matter  of  defense.'"  A  failure  to  prove  the  prior  con- 
viction is  not  such  a  variance  as  will  prevent  a  conviction  for 
the  commission  of  the  accused  for  the  offense  on  which  he  is 
on  trial." 

Sec.  993.    Informer — ^When  entitled  to  part  of  penalty. 

In  a  few  States  (perhaps  in  only  one  or  two),  an  informer 
is  entitled  to  a  part  of  the  penalty  recovered,  in  payment  for 
his  services.  Usually  he  is  not  deprived  of  his  right  to  it, 
if  he  was  actively  instrumental  in  securing  the  conviction 

72  State  v.  Haynea,  35  Vt.  570.  's/w   re   Buddington,   20   Mich. 

73  State    V.    Sanford,    67    Conn.       472. 

286 ;  34  Atl.  1045.  '"  State  v.  Zimmerman,  83  Iowa, 

Testate  V.  Sawyer,  67  Vt.  239;.  118;   49  N.  W.  71. 

31  Atl.  285.     See  State  v.  Haynes,  "  state    v.    LaRose,    71    N.    H. 

36  Vt.  667,  and  State  v.  Haynes,  435;  52  Atl.  943. 
35  Vt.  570. 
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of  the  accused  by  reason  of  the  fact  that  the  Government  used 
his  witnesses  before  the  grand  jury  to  secure  indictments,  or 
that  his  v/itnesses  were  subpoenaed  at  the  expense  of  the 
State/^  An  informer  has  sac)i  a  vested  interest  in  the  pen- 
alty assessed  that  his  portion  of  it  cannot  be  remitted  by  the 
Government  or  the  offender  pardoned  so  as  to  enable  him  to 
escape  paying  such  interest,'' 

Sec.  994.    Double  liability. 

In  an  action  to  recover  damages  in  a  civil  case  because  of 
an  unlawful  sale  made,  it  is  no  defense  that  the  defendant  is 
liable  to  a  fine  for  having  made  the  same  unlawful  sale,  and 
much  more  so  in  a  prosecution  for  an  unlawful  sale, 
it  is  no  defense  for  the  defendant  that  he  has  paid  a  civil 
liability  because  of  such  sale.*"  So  an  ordinance  fixing  a  pen- 
alty for  a  violation  of  its  terms,  and  in  addition  thereto  re- 
quiring a  bond  of  the  licensee  and  making  him  liable  thereon 
to  another  amount  equal  to  the  penalty  is  valid,  and  the  re- 
covery of  one  is  no  bar  to"  a  recovery  of  the  other  amount.*^ 

Sec.  995.    Lien  of  fine  and  costs  on  premises  used. 

"Where  a  liquor  statute  makes  a  fine  and  costs  incurred  for 
a  violation  of  its  provisions  a  lien  on  the  premises  used  or 
occupied  for  unlawful  sale  of  liquors  with  the  owner's  con- 
sent or  knowledge,  no  lien  attaches  until  the  judgment  is 
rendered.*^  In  Iowa  the  fine  and  costs  are  liens  on  the  home- 
stead, the  statute  being  construed  as  making  a  "special  dec- 
laration'' that  they  shall  be  a  lien  within  the  meaning  of  the 
code  that  "where  there  is  no  special  declaration  of  the  stat- 
ute to  the  contrary"  a  judgment  shall  not  be  a  lien  on  the 

'8  Pierce  v.  Hillsborough,  57  N.  'oMulcahy  v.   Givens,   115   Ind. 

H.  324.  286;  17  N.  E.  598. 

79  State  V.  Williams,   1  Nott.  &  si  Whalen  v.  Macomb,  76  111.  49. 

M.   26;    United    States   v.   Harris,  See  also  State  v.  Corron,  73  N. 

1   Abb.    (U.    S.),    110;    Anglea   v.  H.  434;   62  Atl.  1044. 

Commonwealth,    10   Gratt.    696.  82  Bonesteel  v.  Downs,  73  Iowa 

But  see  Rout  v.  Feemster,  7  J.  685;  35  N.  W.  924. 
J.    Marsh    (Ky.),    131,    and   Par- 
rott  V.  Wilson,  51  Ga.  255. 
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homestead.  Even  as  against  the  wife  the  judgment  for  a 
fine  and  costs  is  a  lien  on  the  homestead  her  husband  uses 
for  unlawful  sale  of  liquors.'^  In  Kansas  a  statute  made 
the  premises  liable  for  the  fine  and  costs  assessed  against 
the  lessee,  and  it  was  not  necessary  to  first  exhaust  the  prop- 
erty of  the  lessee  before  resorting  to  the  leased  premises.'* 
But  to  enforce  this  lien  of  such  fine  and  cost  against  the  prem- 
ises it  must  be  averred  and  proven  that  the  lessor  knowingly 
permitted  the  occupant  to  use  them  for  unlawful  sales,  or  that 
he  rented  them  to  him  for  that  pumose.'"*  And  proof  of 
knowledge  sufficient  to  excite  the  suspicions  of  a  prudent 
man  and  to  put  him  on  inquiry  is  sufficient  to  charge  him 
with  knowledge  of  the  unlawful  use  to  which  they  were  put.*' 
The  fine  and  costs  in  the  judaTnent  are  prima  facie  the  amount 
of  the  lien.*'  The  lien  attaches  to  the  leased  premises  from 
the  date  of  the  conviction  of  the  tenant,  and  all  subsequent 
eoHveyances  are  subject  thereto."'  Where  the  owner  of  the 
pi'erawes  is  not  a  party  to  the  "'••"linsl  action,  the  enforce- 
ment of  the  judgment  against  his  property  must  be  by  an 
action  and  not  by  an  execution  ii=sued  on  the  judgment  assess- 
ing the  penalty.'"  To  enforce  the  lien  of  the  judgment  upon 
the  premises,  the  owner  of  them  is  the  only  necessary  party, 
and  the  filing  of  the  petition  to  raff^-ce  the  lien  is  sufficient 
notice  to  third  parties  of  the  rights  of  the  State  to  the  relief 
demanded.  But  under  a  power  in  the  governor  of  the  State 
to  suspend  the  execution  of  the  judgment,  the  suspension  so 
long  as  it  is  in  force  prohibits  enforcement  of  its  collection. 

83  McClure  v.   BraniflF,   75   Iowa  sr  Pfefferle    v.    State,    39    Kan. 
38;   39   N.   W.    171;    Pfefferle,  39       128;  17  Pac.  828. 

Kan.   128 ;    17  Pac.  828.  ,  ss  Snyder  v.  State,  40  Kan.  543 ; 

84  Hardten    v.    State,    32    Kan.       20  Pac.  122. 

637;  5  Pac.  212.  See     also     Financial     A8s'n     v. 

See  also  State  v.  Somerville,   1  State,  6  Kan.  App.  206;   49  Pac. 

Ohio  N.  P.  422.  696. 

85  Cordes  v.  State,  37  Kan.  48 ;  so  Larson  v.  Christensen,  14  N. 
14  Pac.  493.  D.   476;    106  N.   W.   51.     In  this 

See   also    State  v.    Maloney,     fi       ease  it  is  held  that  if  a  landlord 

Ohio  Dec.  209;  4  Ohio  N.  P.  197.       "permit"    the    leased   premises    to 

88  Cordes  y.  State,  supra.  be  used  for  the  sale  of  liquor  he 

renders  his  premises  liable. 
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A  purchaser  of  the  propertj'.  pending  an  action  to  enforce 
the  lien  of  the  judgment,  takes  it  subject  to  the  rights  of  the 
State,  and  delay  in  pushing  the  action  will  not  be  a  waiver 
of  its  rights.""  If  the  agent  in  charge  of  the  property,  whose 
owner  is  a  non-resident  of  the  State,  has  knowledge  of  the 
illegal  use  to  which  the  property  is  being  put,  his  knowledge 
will  be  imputed  to  the  ov^Tier.'^ 


90  State  V.  Mateer,  105  Iowa, 
66;  74  N.  W.  912.  See  Leom  Mer- 
cantile Co.  V.  Anderson  (Tex.),  121 
S.  W.  868. 

91  Financial  Ass'n  v.  State,  0 
Kan.  App.  206  49  Pae.  696. 

If  a  tenant  violate  the  liquor 
statutes,  thereby  rendering  the 
premises  of  his  landlord  liable  to 
the  fine  and  costs,  his  landlord 
may  at  once  terminate  the  lease 
and  successfully  institute  an  action 
of  ouster.  Conforti  v.  Homano,  50 
N.  Y.  Misc.  Eep.  148;  98  N.  Y. 
Supp.  194. 

The  statute  in  Kansas  making 
the  fine  and  costs  a  lien  on  the 


premises  is  constitutional.  State 
V.  Snyder,  34  Kan.  425;  8  Pac. 
860. 

If  a  wife  make  her  husband  her 
agent  to  lease  her  premises,  she 
is  responsible  for  his  act  the  same 
as  if  he  were  not  her  husband. 
Hardten  v.  State,  32  Kan.  637; 
5  Pac.  212. 

When  a  pardon  does  not  dis- 
charge the  lien.  Karcher  v.  State 
(Kan.),  104  Pac.  568. 

A  judgment  of  one  of  three  of 
the  defendants  is  a  lien  on  the 
property  of  the  one  convicted. 
Karcher  v.  State  (Kan.),  104  Pac. 
568. 
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Sec.  996.     At  common  law. 

At  common  law  intoxicating  liquors  are  treated  las  any  other 
personal  property,  and  sales  concerning  them  are  valid.^ 

Sec.  997.    Property  in  intoxicating  liquors. 

Intoxicating  liquors  not  owned  and  held  under  such  condi- 
tions as  to  make  their  possession  a  nuisance  or  penal  offense 
are  lawful  property,  and  are  protected  by  the  law.^  Thus, 
liquor  purchased  in  another  State  and  brought  into  a  prohibi- 
tion State  for  the  purchaser's  own  private  use  is  lawful  prop- 
erty, and  is  protected  by  the  law  so  long  as  the  purchaser 
reteiins  possession  of  it,  at  least  so  long  as  he  has  not  formed 
the  intent  to  unlawfully  dispose  of  it.^  So  liquors  manu- 
factured in  the  State  are  subject  to  local  taxation  just  as  any 
other  property.*  If  one  partner  of  a  partnership  engage 
ini  illegal  sales  of  liquor  as  a  business,  and  he  converts  the 
liquors  to  his  own  use,  in  an  action  by  his  fellow  partners 
for  their  conversion,  he  cannot  set  up  the  fact  that  they  were 
devoted  to  an  illegal  purpose.^  The  purchase  price  of  liquors 
not  sold  in  violation  of  la^w  may  be  recovered  the  same  as 
the  purchase  price  of  any  other  property."  So  where  a  statute 
permits  sales  of  intoxicating  liquors  under  a  license,  or  even 
in  a  more  restricted  way,  they  are  still  property  and  a  lawful 
commodity/  It  has  been  held  in  several  States  that  intoxi- 
cating liquors  are  not  the  subject  of  seizure  and  sale  on  an 

1  State  V.  McMaster,  13  N.  D.  owned  or  possessed  the  liquor  with 
58;  99  N.  W.  58;  Weitzel  v.  Sla-  lawful  intent  (Sommer  v.  Gate, 
vin,  13  Ohio  Cir.  Ct.  Rep.  221;  7  22  Iowa,  585);  but  this  is  certainly 
Ohio  Dee.  155;  Kreiter  v.  Nichols,  not  the  law  in  many  of  the  pro- 
28  Mich.  496 ;  Tucker  v.  Adams,  63  hibition  States. 

N.   H.   361;    Ely  v.  Webster,    102  *  Dunbar   v.   Boston,    101   Mass. 

Mass.  304;  Adams  v.  Calliard,  102  317. 

Mass.  167.  '  Howe  v.  Jolly,  68  Miss.  323 ;  8 

2  Brown  v.  Perkins,  12  Gray  89 ;  So.  513. 

Tucker  v.  Adams,  63  N.  H.   361;  «  Sis  v.  Boarman,  11  App.  D.  C. 

Kreiter  v.  Kichols,  28  Mich.  496.  116. 

3  Bowen  V.  Hale,  4  Iowa  430.  '  McCord  v.  State   (Okla.),  101 
In  Iowa  it  has  been  held  that  Pac.  280. 

he   has   the   burden   to   show  he 
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execution,  because  their  sale  is  restricted  to  certain  persons ;  * 
while  in  others  it  has  been  held  that  they  could  be  so  seized 
and  sold." 

Sec.  998.    Attachment  of  liquors — ^Wheu  not  maintainable. 

In  those  States  which  have  prohibitory  la'vfs,  and  for  the 
better  enforcement*of  such  laws  have  statutes  which  provide 
for  the  recovery  of  possession  of  intoxicating  liquors  or  the 
value  thereof,  such  liquors  eaniiot  be  attached  on  mesne  process 
or  seized  on  execution,  nor  can  an  attaching  officer,  though  in 
actual  possession  of  sucH  liquors,  but  claiming  no  rights  in 
them  except  under  an  attachment,  maintain  a  suit  for  a 
forcible  taking  of  them  from  his  possession,  even  though  such 
taking  be  by  one  having  no  right  to  or  authority  over  them, 
and  in  such  ease  the  owner  of  the  liquors  may  recover  them 
from  the  officer,  notwithstanding  lie  owned  and  possessed  them 
with  the  illegal  intention  of  selling  them.  The  object  of  attach- 
ing property  on  mesne  process  is,  that  it  may  be  held  to  be 
seized  and  sold,  after  .-judgment,  on  execution.  It  is,  therefore, 
very  clear  that  chattels  which  cannot  be  lawfully  seized  on 
execution  cannot  be  lawfully  attached.  After  prohibiting 
citizens  of  the  State  not  only  from  keeping  ' '  drinking  houses 
and  tippling  shops"  but  from  all  general  traffic  in  intoxi- 
cating liquors,  it  would  be  an  absurdity  to  say  that  the  officers 
of  the  law,  under  its  forms  and  by  its  protection,  may  become 
the  vendors  of  those  inhibited  articles,  restrained  only  by  the 
obligation  to  sell  to  the  highest  bidder.  At  common  law  such 
liquors  axe  recognized  as  property  and  the  owner '  of  them 

8  Kiflf  V.  Old  Colony,  etc.  E.  Co.,  In  Connecticut  the  act  of  1895, 

117  Mass.  591;   19  Am.  Rep.  429;  eh.  128,  authorizes  the  attachment 

Nipples  V.  Valentine,  36  Me.  322;  and   sale   of   liquor  licenses  "and 

Englea    v.    Baker,    13    Allen   449;  all  right  and  interest  therein,  in 

Barron  v.  Arnold,  16  R.  I.  22;   11  the  same  manner  and  for  the  same 

Atl.  298;   Heinz  v.  Stahl   (Kan.),  length  of  time  as  personal  prop- 

99  Pac.  273  Lake  v.  Stahl,  79  Kan.  erty,''  which  includes  both  the  cer- 

854;    99    Pac.    275;    Lanahan    v.  tiflcate  and  franchise.     Quinnipiae 

Bailey   (S.  C),  31  S.  E.  332;   42  Brewing  Co.  v.  Hackborth,  74  Conn. 

L.  R.  A.  297.  392;  50  Atl.  1023. 

» Tucker   v.   Adams,    63    N.    H. 
361 ;  Howe  v.  Stewart,  40  Vt.  145. 


1773  RIGHTS   IN   AND    CONTRACTS    CONCERNING.  §  999 

may  protect  them  against  the  unjustifiable  or  inexcusable  acts 
of  third  parties.  Such  right  of  protection  can  only  be  taken 
from  such  an  owner  by  a  direct  statutory  provision,  and  a 
statute  which  simply  provides  that  no  action  of  any  kind  shall 
be  maintained  for  the  recovery  of  such  liquors  does  not 
accomplish  tliat  purpose.  The  intention  on  the  part  of  such 
owner  to  sell  such  liquors  in  violation  of  the  law  of  the  State 
does  not  take  from  it  the  capacity  of  being  property,  nor 
divest  the  owner  of  it  of  the  right  to  have  it  protected  and 
taken  away  from  him  by  due  course  of  law.  It  does  not  be- 
come derelict  so  that  anyone  may  seize  it  and  destroy  it  or 
convey  it  away.  The  intention  to  sell  such  liquors  in  viola- 
tion of  law  renders  them  liable  to  seizure,  confiscation  and 
destruction,  but  this  m.ust  be  done  by  the  officers  of  the  law, 
under  legal  process  and  procedure,  after  due  notice  and  giving 
a  right  to  any  claimant  to  appear  and  claim  the  property. 
A  seizure  under  a  WTit  of  attachment  is  not  such  legal  process 
and  procedure.  Nor  can  an  attaching  officer  defend  his  right 
to  such  liquors  on  the  ground  that  liquor  held  with  such 
illegal  intent  to  sell  becomes  at  once  a  nuisance.  Liquor  is 
not  in  itself  a  nuisance,  and  C/an  only  be  made  so  by  statute, 
and  when  so  made  it  is  a  public  and  not  a  private  nuisance. 
Such  a  statute  deals  with  the  subject  as  one  of  common  and 
general  concern  and  attempts  to  guard  the  whole  people  from 
the  demoralizing  and  destructive  effects  of  the  liquor  trafSe, 
which  can  in  no  proper  sense  be  regarded  as  a  private  injury 
so  particularly  afl'ecting  an  individual  member  of  the  com- 
munity as  to  enable  him,  of  his  o-wti  motion,  to  abate  it  as  a 


Sec.  999.    Larceny  of  intoxicating  liquors. 

luitoxicating  liquors  are  the  subject  of  larceny,  even  though 
not  the  subject  of  sale,  as  in  a  prohibition  State,^'^  and  even 

«o  Nichols  v.  Valentine,  36  Mo.  ron  v.  Arnold,  16  E.  I.  22;  11  Atl. 

322;   Hamilton  v.  Coding,  55  Me.  298. 

419.  See   Oviatt  v.   Pond,    29    Conn. 

The  owner  of  the  properties  may  479. 

recover  them  from  the  officer  seiz-  "Monce   v.   State,   5   Ga.   App. 

ing  them,  for  his  possession  is  il-  229;  62  S.  E.  1053;  State  v.  Bai- 

legal,  the  levy  being  void.     Bar-  ley,  63  W.  Va.  668;  60  S.  E.  785. 
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though  they  are  kept  in  violation  of  law."  "  It  is  a  principle 
or  rule  of  property,  as  old  ^as  the  eommon  law  itself,"  said 
the  Supreme  Court  of  Iowa,  "that  the  possession  of  one  is 
good  against  all  others  who  cannot  show  a  better  right  of  pos- 
session. Hence,  he  who  steals  a  stolen  article  of  property 
from  a  thief  may  be  himself  convicted,  notwithstanding  the 
criminality  of  the  possession  by  his  immediate  possessor  in 
crime.'"'  Much  more  so  are  the  proceeds  of  illegal  sales  of 
liquor  the  subject  of  theft.^* 

Sec.  1000.    Mortgage  or  pledge  of  intoxicating  liquors. 

A  moment's  reflection  will  convince  anyone  that  the  ques- 
tion of  mortgaging  or  pledging  intoxicating  liquors  as  a 
security  for  a  debt  is  suiTounded  with  difficulties.  A  chattel 
mortgage  to  secure  a  debt  carries  with  it  the  right  of  the 
mortgagee  to  sell  the  property  mortgaged  to  secure  his  debt. 
How,  then,  if  he  be  not  licensed  to  sell  intoxicating  liquors, 
can  he  sell  the  liquors  mortgaged  to  pay  his  debt  ?  Again,  the 
very  act  of  giving  a  chattel  mortgage  on  liquors  is  a  condi- 
tional sale  of  them,  in  many  States,  transferring  the  possession 
thereof  to  the  mortgagee,  the  condition  only  to  be  defeated 
by  a  full  performance  of  all  its  conditions.  Reasoning  along 
these  lines  some  courts  have  held  that  a  chattel  mortgage  of 
^ntoxicatin"  liquors   is   absolutely  void."     In   other   States, 

12  Commonwealth  v.  Coffee,  9  764;  Arie  v.  Dixon  (Iowa),  123 
Gray  139;  State  v.  May,  20  Iowa  N.  W.  173  (void  by  statute)  ;  C. 
305.  D.  Smith  Drug  Co.  v.   First  Nat. 

13  State  V.  May,  20  Iowa  305.  Bank,  60  Kan.  184;  55  Pac.  851. 
1*  Commonwealth  v.  Rourke,  10  In  Hawaii  a  mortgage  of  a  cask 

Cush.  397.  does   not   cover   the   liquor   in   it. 

An    indictment    for    larceny    of  Hawaiian  Trust  Co.  v.  High  Sher- 

"four  barrels  of  whisky"  is  a  suf-  iff,  16  Hawaii  689. 
ficient  description  of  the  property  It  would  seem  that  n  mortgage 

stolen.    State  v.  Bailey,  63  W.  Va.  of  a  stock  of  goods  containing  li- 

668;   60  S.  E.  785.  quor,  of  which  fact  the  mortagee 

15  Hay  V.   Parker,  55  Me.  355 ;  had   no   knowledge,   is   valid,   and 

Flersheim  v.   Gary,  39  Kan.   178;  to  sustain  it  he  may  t«stifj'  as  to 

17  Pac.   825;   Gerlach  v.   Skinner.  his     lack     of     knowledge.     C.    D. 

34  Kan.  86;  8  Pac.  257;  Korman  Smith    Drug    Co.    v.    First     Nat. 

V.    Henry,    32    Kan.    49;    3    Pac.  Bank,  60  Kan.  184;  55  Pac.  851. 
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however,  while  fully  reeo^izing  the  status  of  personal  prop- 
erty mortgajifed  and  the  effect  of  mortgaging  it,  yet  the 
courts  regard  the  transaction  valid  as  between  the  parties,  and 
at  least,  also,  as  to  the  creditors  of  the  mortgagor.  "Not- 
withstanding the  statut-e, ' '  said  the  Supreme  Court  of  Massa- 
chusetts, "spirituous  liquors  are  still  property  in  this 
Commonwealth.  An  action  may  be  maintained  against  a 
wrongdoer  who  interferes  with  the  possession  or  property  of 
the  owner.  A  sale,  even  made  under  such  circumstances  as 
the  law  forbids,  yet  passes  the  property  to  the  purchaser. 
The  seller  commits  an  offense  for  which  he  is  punishable,  but 
he  does  not  retain  his  property  in  the  article  sold.  It  has 
never  been  held,  under  any  of  the  statutes  regulating  the  sale 
of  spirituous  or  intoxicating  liquors  in  this  Commonwealth, 
that  the  purchaser  was  guilty  of  any  offense  or  was  pariiceps 
criminis.  A  mortgage  is  a  sale,  defeasible  upon  condition,  but 
it  passes  title,  subject  to  the  right  of  redemption.  As  it  is 
criminal  in  the  buyer  to  take  an  absolute  title,  we  oannot  see 
that  it  is  criminal  'n  him  to  take  a  defeasible  title,  or  that  he 
will  fail  to  acquire  all  the  rights  of  property  which  such  a 
title  usually  gives. ' ' '° 

Sec.  1001.    Mortgage  of  license  to  sell  liquors. 

A  liquor  license  is  a  mere  privilege  to  sell  liquors — is  not  a 
property  right — and  is,  therefore,  incapable  of  being  rendered 
subject  to  a  chattel  mortgage,  even  though  with  the  consent 
of  the  licensing  board  it  may  be  transferred  from  one  person 
to  another,  or  from  one  place  to  another  place.^^  Such  a 
mortgage  does  not  authorize  the  mortgagee  to  take  possession 
of  the  license  merely  for  the  purpose  of  depriving  the  licensee 
from  selling  under  his  license.  It  will  be  presumed  that  it 
was  the  intention  to  mortgage  the  privilege  given  by  the 

18  Cobb  V.   Farr,  16  Gray,  597;  proceeds  of  sale  shall  be  applied  to 

Bogg    V.    Jerome,    7    Mich.     145;  the  purchase  of  liquors  to  be  held 

Irott  V.  Irish,  1  Allen  481.  subject  to  the  mortgage.     Cobb  v. 

See   United   States   v.    Distilled  Farr,  16  Gray  597. 

Spirits,  5  Sawy.  421.  "  Feigenspan  v.  Mulligan,  63  N. 

The  mortgage  is  not  invalid  be-  J.  Eq.  179;   51  Atl.  191;  affirmed 

cause  it  contains  a  clause  that  the  -  (N.  J.  L.)  53  Atl.  1124. 
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license  and  not  the  mere  pai>er  itself.^'  But  in  New  York, 
owing  to  their  peculiar  nature,  liquor  tax  certificates  may  be 
mortgaged,  and  a  chattel  mortgage  of  the  mortgagor's  right, 
title  and  interest  "to  a  license  to  sell  beer  or  to  a  renewal 
thereof  '  covers  his  liquor  tax  certificate.^' 

Sec.  1002.    Statutes  forbidding  recovery  of  possession  or 
value  of  liquors. 

The  Legislature  cannot  enact  a  statute  forbidding  a  recovery 
.  of  possession  or  the  value  of  intoxicating  liquors  not  kept 
for  an  illegal  purpose  and  under  such  circumstances  as  do 
not  render  them  liable  to  seizure  and  forfeiture,  or  where 
not  sold,  or  intended  for  sale,  contrary  to  law;  and  a  statute 
broad  enough  in  its  terms  will  not  be  so  construed  as  to  forbid 
a  recovery,  except  in  the  instances  and  under  the  conditions 
just  mentioned.^"  But  if  the  liquors  were  intended  for  an 
illegal  sale,  there  can  be  no  recovery  either  of  their  possession 
or  value,^^  and  this  rule  applies  to  an  execution  officer  who 
has  seized  them  and  then  been  forcibly  deprived  of  their  pos- 
session, for  when  under  the  execution  he  has  no  lawful  right 
to  sell  thera.^^  But  the  owner  of  the  liquors  may  himself 
recover  back  the  liquors,  for  the  levy  and  seizure  is  void.^^ 

Sec.  1003.    Wrongful  conversion  of  intoxicating  liquors. 

Inasmuch  as  intoxicating  liquor  not  kept  illegally  ia  prop- 
erty protected  by  the  law,  the  owner  deprived,  of  its  possession 
unlawfully  may  maintain  an  action  against  the  wrongdoer 

isFeigenspan   v.   Mulligan    (N.  22  This  is  upon  the  theory  that 

J.),    53    Atl.    1124,    afiirming    63  it  is   unlawful  to   sell  liquors  on 

N.  J.  Eq.  179;  51  Atl.  191.  an  execution,  just  as  it  is  for  any 

10  McNeely   v.   Welz,   20   N.    Y.  private  person  to  sell  them  with- 

App.  Div.  566;  47  N.  Y.  Supp.  310.  out  a  license.     Nichols  v.  Valen- 

20  Preston  v.  Drew,  33  Me.  65S-;  tine,  36  Me.  322. 

54  Am.  Dec.  639;  Jones  v.  Fletch-  23  Barron  v.  Arnold,  16  E.  I.  22; 

er,  41  Me.  254;  Eohinson  v.  Bar-  11  Atl.  298. 

rows,  48  Me.   186;  Lord   v.  Chad-  See   Oviatt   v.    Pond,   29    Conn, 

boiirne,  42  Me.  429.  479. 

21  Dolan  V.  Buzzell,  41  Me.  473. 
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either  to  recover  its  possession  or  its  value. °*  Statutes  pro- 
hibiting actions  upon  illegal  contracts  for  sales  of  liquor  have 
no  application  to  such  actions,  and  do  not  forbid  a  recovery 
of  the  property.-^  If  the  liquor  was  purchased  for  a  lawful 
purpose,  a  creditor  of  the  vendor  cannot  attach  or  levy  upon 
it  to  secure  the  payment  of  his  claim,^"  and  perhaps  not  if 
the  sale  was  illegal.  But  a  vendor  who  has  illegally  sold 
liquor  cannot  maintain  an  action  to  replevy  the  liquor  on  the 
ground  that  the  sale  was  illegal,  for  he  cannot  base  an  action 
or  right  to  relief  on  his  own  illegal  act.^'  Likewise  liquors 
seized  on  a  search  warrant  against  him  he  cannot  replevy 
from  the  officer  seizing  them,  for  they  are  in  custodia  legis.^^ 

Sec.  1004.     Insurance  of  liquors. 

The  fact  that  intoxicating  liquors  ure  illegally  kept  is  no 
defense  to  an  action  on  an  insurance  policy  placed  thereon. 
They  are  property  and  can  be  insured.^"  The  reason  assigned 
for  this  ruling  is  that  the  contract  of  insurance  "is  collateral 
and  independent,  though  in  some  measure  connected  with 
acts  done  in  violation  of  law. ' '  Such  a  contract  is  not  void.^" 
"By  insuring  his  property  the  insurance  company  have  no 
concern  with  the  use  he  may  make  of  it,  and,  as  it  is  sus- 
ceptible of  lawful  uses,  no  one  can  be  held  to  contract  con- 
cerning it  in  an  illegal  manner  unless  the  contract  itself  is 
for  a  directly  illegal  purpose.  Collateral  contracts,  in  which 
no  illegal  design  enters,  are  not  affected  by  an  illegal  trans- 

24  Harrison  v.  Nichols,    31    Vt.  163.      Nor   stop   them   in   transit. 
709;   Monty  v.  Arneson,  25  Iowa  Howe  v.  Stewart,  40  Vt.  145. 
383 ;   Hamilton  v.  Goding,  55  Me.  28  Musgrove  v.  Hall,  40  Me.  298 ; 
419.  State  v.  Harris,  3S  Iowa  242;  Weir 

In   Iowa   the  burden   is   on   the  v.  Allen,  47  Iowa  482. 
owner  to   show  he  was  not  keep-  29  Niagara  Ins.  Co.  v.  De  Graff, 
ing  the  liquor  for  an  unlawful  pur-  12  Mich.  124;  Kellogg  v.  German- 
pose.     Walker  v.  Shook,  49   Iowa  American  Ins.  Co.,  133   Mo.  App. 
264.  391;  113  S.  W.  663. 

25  Breek  v.  Adams,  3  Gray  669 ;  30  This  principle  is  discussed  by 
Sullivan  v.  Park,  33  Me.  438.  Chief   Justice   Marshall,   in   Arm- 

28Niles  V.  Fries,  35  Iowa,  41.  strong  v.  Taylor,  11  Wheat.  271; 

27  Marenthal  v.   Shafer,  6  Iowa,       0  L.  ed.  472 
223 ;  Donohue  v.  Maloney,  49  Conn. 
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action  with  which  they  may  be  remotely  connected. "  '^  In 
another  ease  it  was  said :  "If  the  purpose  of  the  contract  in 
question  had  been  to  protect  the  assured  in  the  sale  of  intoxi- 
cating liquors,  it  would  have  been  null;  but  the  greater  part 
of  the  property  insured  consisted  of  goods,  insurance  upon 
which  was  subject  to  no  objection.  The  contract  was  legal 
upon  its  face,  nothing  appearing  to  show  that  the  wines  and! 
liquors  were  intended  for  illegal  sale,  and  it  is  a  fact,  not 
needing  proof,  that  in  compounddng  medicines,  liquors, 
especially  wines  and  alcohol,  are  of  daily  use,  and  for  that 
purpose  their  possession  and  use-  by  druggists  are  legitimate. 
The  assured  was  a  dealer  in  drugs  and  medicines,  and  in  that 
respect  legitimately  and  presumably  using  liquors.  There 
was  evidence  tending  to  show  that  he  illegally  sold  them,  in- 
cTijding  those  not  used  in  compounding  medicines,  and  the 
fact  may  have  been  that  the  latter  trade  was  the  larger  and 
main  one.  If  such  illegal  trade  was  the  business  of  the 
assured,  and  his  legal  traffic  ajid  transactions  with  other 
property  a  mere  cover,  ostensibly  carried  on  for  the  purpose 
of  enabling  him  to  secrete  and  disguise  his  iniquity,  the  pur- 
pose of  the  contract  would  be  to  protect  him  in  his  illegal 
ventures,  and  it  would  therefore  be  void ;  but  if  he  carried 
on  business,  using  alcoholic  liquors  legitimately  in  his  drug 
trade,  and  occasionally  sold  them  in  violation  of  law,  we 
think  that,  if  no  illegal  design  entered  into  the  making  of 
the  contract  in  its  inception,  that  it  would  be  so  far  collateral 
to  the  illegal  acts  that  it  would  be  inconsistent,  and  in  accord- 
ance with  no  well  adjudged  case,  to  hold  it  null."  ^^  On  the 
.other  hand,  a  policy  of  insurance  on  intoxicating  liquors  has 
been  held  void  if  they  were  kept  by  the  assured  for  illegal 
purposes.?^    And  if  the  policy  is  issued  on  a  stock  of  liquors 

31  Niagara  Ins.  C!o.  v.  Graff,  12  217;  Kellogg  v.  German-American 
Mich.  124.  Ins.  Co.,  133  Mo.  App.  391;   113  S. 

32  Carrlgan  v.  Lycoming  F.  Ins.  W.  663 ;  Manchester,  etc.,  Ins.  Co. 
■Co.,  53  Vt.  418;  48  Am.  Rep.  687;  v.  Feibelman,  118  Ala.  308;  23  So. 
Erb.  V.  German-American  Ins.  Co.,  759. 

98  Iowa  606;  67  N.  W.  583;  40  L.  as  Kelley  v.  Home  Ins.  Co.,  97 

R.   A.    845 ;    People's   Ins.    Co.   v.       Mass.  288. 
Spencer,  53  Pac.  353;  91  Am.  Dee. 
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unlawfully  kept  for  sale,  it  does  not  attach,  though  imme- 
diately thereafter  the  assured  makes  application  for  a  license.'* 
If  the  policy  contain  a  clause  that  it  shall  be  void  if  the 
building  insured  shall  be  occupied  or  used  for  unlawful  pur- 
poses, then  the  storage  in  the  building  for  two  or  three  months 
before  the  fire  of  a  number  of  barrels  of  intoxicating  liquors 
will  render  it  void  if  it  be  unlawful  to  keep  liquors.'^  But 
where  the  insured  had  a  license  when  the  policy  was  issued, 
and  it  expired  before  the  fire,  when  some  time  after  its  ex- 
piration and  before  the  fire  he  ceased  to  do  business,  the 
policy  was  held  valid.'" 

Sec.   1005.    Sales  without  license — Recovery   of  purchase 
price. 

Where  a  license  to  sell  liquors  is  required,  a  sale  of  liquors 
when  the  vendor  did  not  possess  such  a  license  is  void,  and 
its  purchase  price  cannot  be  recovered.''     And  any  sale  of 


3*  Johnson  v.  Union,'  etc.,  Ins. 
Co.,  127  Mass.  555;  Lawrence  v. 
National  Ins.  Co.,  127  Mass.  557, 
note. 

35  Kelly  V.  Worcester,  etc.,  Ins. 
Co.,  97  Mass.  285. 

36  Hinckley  v.  German  Fire  Ins. 
Co,,  140  Mass.  38;  54  Am.  Rep. 
445;  1  N.  E.  737. 

In  Mississippi  a  statute  makes 
policies  of  insurance  issued  on  in- 
toxicating liquors  void.  Pollard  v. 
Phoenix  Ins.  Co.,  63  Miss.  244;  56 
Am.  Rep.  805;  Sun  Mutual  Life 
Ins.  Co.  V.  Searles,  73  Miss.  62; 
18  So.  544;  American  Fire  Ins. 
Co.  V.  First  Nat.  Bank,  73  Miss. 
469;   18  So.  931. 

37  Moise  V.  Weymuller,  78  Neb. 
266;  110  N.  W.  554;  Wertheimer  & 
Sons  V.  Habinck,  131  Iowa  643; 
109  N.  W.  189;  Brown  v.  Moore, 
32  S.  C.  Rep.  (Can.)  93;  Giozza  v. 
Tiernan,  148  U.  S.  657;  13  Sup. 
Ct.   721;    37   L.   ed.   599;    Plisson 


V.  Skinner,  4  Terr.  L.  R.  391; 
Brown  v.  Moore,  33  Nov.  Seo.  381; 
32  S.  C.  (Nov.  Sco.)  93;  McGuin- 
ness  v.  Bligh,  11  R.  L  94;  Mon- 
roe V.  Thomas,  61  Me.  581;  Huflf- 
stater  v.  Hayes,  64  Barb.  573; 
Smith  V.  Grable,  14  Iowa,  429 ;  In  re 
Daniels,  8  Hawaii,  746;  Boucher 
V.  Capital  Brewing  Co.  [1905],  9 
Ont.  L.  Rep.  266. 

Campbell  v.  Jones,  2  Tex.  Civ. 
App.  263;  21  S.  W.  723;  Stall- 
ings  V.  Lee,  123  Ala.  464;  26  So. 
211;  Heintz  v.  LePage,  100  Me. 
542;  62  Atl.  605;  Wempen  v.  Gi- 
rard,  84  HI.  App.  130;  Smith  v. 
Benton,  20  Ont.  344;  Dreyfuss  v. 
Goss,  67  Kan.  57;  72  Pac.  537; 
Andrews  v.  Fry,  104  Mass.  234; 
Heintz  v.  LePage,  100  Me.  542 ;  62 
Atl.  605;  Sachs  v.  Garner,  111 
Iowa  424;  82  N.  W.  1007;  Gross 
V.  Feehan,  110  Iowa  163;  81  N. 
W.  235. 

A  license  held  by  the  vendor's 
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liquor  in  contravention  of  law  is  so  tainted  with  illegality 
that  no  action  can  be  maintained  t-o  recover  its  purchase  price. 
"It  is  everywhere  held  that  where  an  indictment  can  be  sus- 
tained for  the  illegal  sale  of  liquors  or  other  goods,  there  the 
price  cannot  be  recovered.'"'  Thus,  if  a  saloon,  keeper  sell 
liquor  to  a  drunkard  after  receiving  notice  from  the  latter 's 
wife,  under  the  statute,  not  to  sell  to  him,  he  cannot  recover 
the  purchase  price.^'  Sales  by  an  agent  fall  within  the  rule 
of  illegal  sales.^"  Contracts  of  the  kind  just  discussed  cannot 
be  ratified,*^  although  it  would  seem  that  a  sale  on  Sunday 
may  be  ratified  on  a  week  day.*^  A  statute  providing  that 
no  action  shall  be  maintainable  in  the  State  on  a  contract  for 
the  sale  of  liquors  in  another  State  in  violation  of  the  laws 
of  that  State,  is  valid. *^  Sales,  as  elsewhere  discussed,  in 
which  the  purchaser  is  actively  assisted  by  the  vendor  to 
violate,  by  their  resale  therein,  the  laws  of  another'  State, 
are  not  enforceable,  and  the  purchase  price  to  be  paid  cannot 
be  recovered.^*     A  woman,  who  could  not  secure   a  license 


agent  who  sells  the  liquors  does 
not  render  the  sale  void.  SeoU- 
inga  V.  Lee,  123  Ala.  464;  26  So. 
211. 

38  Jones  V.  Surprise,  04  N.  H. 
243;  9  Atl.  384;  Bach  v.  Smith,  2 
Wash.  Ty.  145;  3  Pac.  831;  Mel- 
choir  V.  McCarty,  31  Wis.  252; 
Solomon  v.  Dreschler,  4  Minn.  278 ; 
Alexander  v.  O'Donnell,  12  Kan.  ' 
608;  Dolson  v.  Hope,  7  Kan.  161; 
Vaunony  v.  Patton,  5  B.  Mon.  248 ; 
Moog  V.  ITannon,  93  Ala.  500;  9 
So.  596;  Briggs  v.  Campbell,  25 
Vt.  704 ;  Boutwell  v.  Foster,  24  Vt. 
4S5;  Lewis  v.  Welch,  14  N.  H.  294: 
Cobb  V.  Billings,  23  Me.  470;  Grif- 
fifth  V.  Wells,  3  Denio  226;  Bluth- 
enthal  v.  Headland,  132  Ala.  249; 
31  So.  87. 

39Laranger  v.  Jardine,  56  Mich. 
518;  23  N.  W.  203. 

40  Galligtin  v.  Fannan,  7  Allen, 
255. 

41  Smith  V.  Grable,  14  Iowa  420 ; 


Shan  v.  Maxwell,  115  Cal.  208;  46 
Pac.  1069. 

42Melchoir  v.  McCarty,  31  Wis. 
252;    11  Am.  Rep.  605. 

43  Reynolds  v.  Deary,  26  Conn. 
179. 

In  an  action  to  recover  the  pyiee 
of  liquors  the  plaintiff  need  not 
aver  that  he  had  a  license  to  sell 
them.  Rohlff  v.  Bise  (Neb.),  120 
N.  W.  904. 

44  Bollinger  v.  Wilson,  76  Minn. 
262;   79  N.  W.   109. 

The  receipts  of  a  railroad  com- 
pany for  the  liquors  are  admissi- 
ble in  evidence  in  an  action  to  re- 
cover their  purchase  price,  with- 
out Showing  that  the  defendant 
received  the  liquors  at  his  place 
of  business,  when  there  is  no  dis- 
pute that  he  received  them;  so  or- 
ders on  which  the  plaintiff  shipped 
the  goods,  though  not  signed  by 
the  defendant,  are  admissible,  if 
the  defendant  authorized  them  and 
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under  the  law,  but  M'ho  was  the  owner  of  saloon  fixtures  and 
a  stock  of  liquor,  executed  a  written  contract  with  a  man,  by 
the  terms  of  which  it  was  agreed  that  he  should  apply  in 
his  own  name  aiid  procure  a  license  from  the  licensing  board 
to  sell  liquors,  and  use  her  fixtures,  and  when  he  secured  the 
license  he  should  retail  the  liquors  for  a  salary  of  so  much  a 
month,  which  she  agreed  to  pay,  and  that  after  the  current 
expenses  were  paid  from  the  receipts  the  overplus  should  go 
to  her.  The  owner  of  liquors  sold  liquors  to  a  saloon  manager, 
which  were  charged  to  him.  It  was  held  that  as  the  vendor 
knew  how  the  saloon  was  run,  the  sale  was  illegal  and 
he  could  not  recover  the  purchase  price  of  the  liquors  he  had 
so  sold.*'  So  where  it  was  made  to  appear  that  the  plaintiff 
selling  beer  to  the  defendant  held  the  license  but  the  de- 
fendant retailed  the  beer  as  his  OAvn  and  had  charge  of  the 
saloon,  it  was  decided  that  there  could  be  no  recovery  by  the 
plaintiff  for  beer  he  had  sold  the  defendant  under  such  an 
arrangement.*' 

Sec.  1006.    Divisible  and  entire  contract. 

"The  general  rule  is,  that  where  you  cannot  sever  the 
illegal  from  the  legal  part  of  a  covenant,  the  contract  is 
altogether  void;  but  where  you  can  sever  them,  whether  the 
illegality  be  by  statute  or  common  law,  you  may  reject  the 

received  the  goods  thereon.     Gross  recovered.     Mercier   v.   Brillan,   5 

V.  Feehan,  110  Iowa  163;  81  N.  W.  L.  C.  J.  337;  and  so  if  they  were 

235.  constituted  in  the  price  of  a  meal. 

Where  the  illegality  consists  in  Phillip  v.  Desmaeais,  28  L.  C.  J. 

engaging  in  the  occupation  of  sell-  291;  but  not  if  sold  to  others  than 

ing  liquor  without  a  license,  a  re-  travelers,  to  be  drunk  on  the  prem- 

tail  liquor  dealer  can  recover  the  ises.     Bergeron  v.  Fleury,  7   Rev. 

price  of  liquor  sold,  though  at  the  Leg.  183;  Lapiere  v.  Briere,  10  Leg. 

time   he   has   not   paid   the   oceu-  News  387, 

pation    tax    and   procured  the   li-  45  Woodford    v.    Hamilton,    139 

cense;    for   it   is   the   engaging   in  Ind.  481;   39  N.  E.  47;   Moore  v. 

the  occupation  without  a  license,  Winstead,    24    Ind.    App.    56;    55 

rather  than  the  sale  of  liquor,  that  N.  E.  777. 

is  forbidden.    Eberstadt  v.  Jones,  19  ■•«  Storz  v.  Finkelstein,  46  Neb. 

Tex.  Civ.  App.  480;  48  S.  W.  558.  577;    05  N.  W.  195;   30  L.  R.  A. 

The  price  of  liquors  sold  in  Can-  644. 
ada  to  travelers  could  formerly  be 
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bad  part  and  retain  the  good."*^  So  that  "in  eases  where 
the  consideration  is  tainted  by  no  illegality,  but  some  c(f  the 
conditions  or  promises  are  illegal,  the  illegality  of  those  which 
are  bad  does  not  communicate  itself  to  or  contaminate  those 
which  are  good,  except  where,  in  consequence  of  some  pecu- 
liarity in  the  contract,  its  parts  are  inseparable  or  dependent 
upon  one  another. "  ^  It  f oUo^i^s  from  this  rule  that  if  other 
property  is  sold  with  the  liquors,  and  it  can  be  separated 
from  the  latter,  that  is,  if  the  price  of  such  property  has 
been  agreed  upon  and  also  the  price  of  the  liquors,  then  thiere 
can  be  a  recovery  of  the  purchase  price  of  such  other  property, 
and  the  fact  that  the  sale  of  the  liquors  was  illegal  will  not  pre- 
vent a  recovery.*'  But  if  a  sale  of  ar  stock  of  goods  be  in 
bulk  for  a  gross  sum,  and  there  be  liquors  in  the  stock,  the 
whole  sale  will  be  void ;  ^^  and  this  is  true  of  a  sale  of  liquors 
in  casks  with  an  agreement  that  they  might  be  returned  and 
the  purchaser  be  credited  with  the  price  charged  for  them, 
in  which  event  no  action  can  be  maintained  for  the  price  of 
the  casks>.°^  In  an  action  on  a  board  bill  where  liquor  had 
been  illegally  furnished  the  defendant,  the  plaintiff  was  per- 
mitted to  withdraw  the  items  concemig  liquors  and  recover 
the  balance."^  The  burden  is  upon-  the  plaintiff  to  show  what 
items  were  valid  where  it  appears  that  liquors  were  sold  and 
charged  in  fhe  general  account  sued  upon.'* 

47  Pickering  v.  Railroad  Co.,  L.  48.     See  also  Fowle  v.  Blake,  38 

R.  3  C.  P.  250.  Me.  528;   Cochrane  v.   Clough,  38 

*8  Smith's   Leading    Cases    ( 7th  Me.  25. 

Am.  Ed.)  681.  53  Graves  v.  Ranger,  52  Vt.  424. 

•49  Monroe    v.    Thomas,    61    Me.  In  an  action  by  a  brewery  cor- 

581 ;    Jacobs   v.   Stokes,    12   Mich.  poration  to  recover  for  liquor  sold 

381;  Brown  v.  Burns,  67  Me.  535;  at  wholesale  it  is  no  defense  that 

Walker  v.  Lovell,  28  N.  H.   138;  the    corporation    was    conducting 

Carleton  v.  Woods,  28  N.  H.  290;  a  retail  saloon  without  a  license. 

Ladd  v.  Dillingham,  34  Me.  316.  Orke  v.  McMannus  (Iowa),  115  N. 

50  Ladd   v.    Dillingahm,   34   Me.  W.  580. 

316.  If  the  sale  is  illegal,  the  value 

51  Holt  V.  O'Brien,  15  Gray  311.  of  the  casks  containing  the  liquor 
So  this  is  true  of  bottles  not  to  be  is  not  recoverable.  Gipps  Brewing 
returned.  Wirth  v.  Roche,  92  Me.  Co.  v.  Her  &  Co.,  91  Iowa,  108;  58 
383;  42  Atl.  794.  N.  W,  1087;  28  L.  R.  A.  396. 

52  Close  V.  Burkholder,  18  Pa.  St. 
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Sec.  1007.    Payments  upon  accounts  partly  illegal. 

If  a  general  payment  be  made  upon  an  account  containing 
items  of  illegal  sales  of  intoxicating  liquors,  then  upon  the 
trial  it  will  be  applied  upon  the  items  of  legal  debts  due," 
and  cannot  be  applied  upon  the  items  of  the  illegal  debts 
and  a  recovery  be  had  upon  the  first  set  of  items.^^  But  the 
parties  may  agree  when  a  payment  is  made  that  it  shall  apply 
to  the  illegal  items,  and  upon  a  suit  brought  upon  the  account 
the  defendant  cannot  then  insist  that  they  shall  be  applied  on 
the  valid  items,  even  though  the  agreement  as  to  such  payment 
be  void ;  and  he  cannot  recover  back  the  amount  paid,  for  to  do 
that  the  court  would  in  effect  "make  a  new  contract  for  the 
parties  against  their  wishes  and  intentions. ' '  °' 

Sec.  1008.    Contracts  violating  policy  of  liquor  laws. 

A  contract  may  be  void  because  it  violates  the  policy  of 
the  liquor  law.  Suth  would  be  a  conte-act  of  assignment  of  a 
liquor  license,  although  no  statute  expressly  forbid  the 
assignment.  A  sale  of  a  stock  of  liquors  and  a  lease  of  the 
premises  where  they  are  kept  for  retail  sale,  together  with 
the  license,  is  entirely  void  because  of  the  illegality  entering 
into  the  sale  of  the  license.^'  So  if  a  horse  be  purchased 
with  intoxicating  liquors,  which  the  purchaser  had  no  license 
to  sell,  he  cannot  sue  upon  a  warranty  given  with  the  sale."' 
So  where  two  persons  were  the  owners  of  some  intoxicating 
liquors  which  they,  by  agreement,  placed  in  the  hands  of 
defendant  to  sell  and  divide  the  proceeds  equally  between 
them  and  he  sold  them  in  violation  -of  the  license  law,  it  was 

5*  Dunbar  v.  Garrity,  58  N.  11.  ""  Tomlinson    Carriage    Co.    v. 

575; -Solomon  v.  Deschler,  4  Minn.  Kinsella,  31  Conn.  268;  Plummers 

278.  V.  Erskine,  58  Me.  59. 

55  Huffster  v.  Hayes,  64  Barb.  5^  Sanderson  v.  Goodrich,  4G 
573;  Shain  v.  Maxwell,  115  Cal.  Barb.  616;  Commonwealth  v.  Bry- 
208;  46Pac.  1069.  After  an  award  an,  9  Dana  310;  Strahn  v.  Ham- 
made,  the  defendant  cannot  object  ilton,  38  Ind.  57;  Semple  v.  Flynn 
that  he  is  therein  charged  with  (N.  J.  Ch.),  10  Atl.  177. 
the  price  of  liquors  sold  in  viola-  58  Howard  v.  Harris,  8  All^ 
tion  of  law."  Davis  v.  Went  worth,  297. 
17  N.  H.  567. 
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held  that  one  ofithe.  owners  could  not  recover  his  share  of 
the  proceeds,  for  the  reason  that  in  doing  so  he  would  be  com- 
pelled to  show  a  violation  of  law  by  the  defendant,  his  own 
agent.''"  The  same  rule  prevailed  where  an  assignment  of 
rent  was  made  in  consideration  of  intoxicating  liquors.  In 
such  an  instance  the  assignee  cannot  maintain  an  action  to 
recover  it  of  the  tgnant.*"  If  one  enter  into  a  contract  to 
sell  intoxicating  liquors  for  another  and  knows  at  the  time 
the  sales  will  be  illegal,  he  cannot  recover  for  his  services;  but 
if  he  enters  into  a  contract  to  perform  services  other  than  the 
sale  of  liquors,  he  will  not  lose  his  right  of  recovery  merely 
because  he  gi-atuitously  assisted  his  principal  in  making  some 
illegal  sales  not  embraced  in  the  line  of  his  employment.*^ 
He  may  also  recover  for  his  services  rendered  after  a  time 
when  a  decision  of  the  Supreme  Court  had  held  a  statute 
under  which  his  principal  was  operating  unconstitutional,  if 
the  decision  is  reversed  before  he  brings  his  action  to  recover 
what  is  due  him  because  of  having  performed  them.'^  So  one 
who  performs  labor  and  furnishes  material  for  a  barroom 
may  recover  for  such  services  and  material,  although  he  may 
know  it  was  to  be  used  for  unlawful  purposes.*^  A  person, 
who  does  not  know  otherwise,  may  deal  with  a  person  in 
charge  of  a  sdloon  as  if  he  was  the  owner  thereof  and  duly 
licensed,  and  if  he  vsells  liquors  to  him  he  may  recover  their 
price,  though  such  person  have  no  license  to  sell.'*  A  loan  of 
money  to  enable  the  borrower  to  carry  on  the  liquor  business 
under  a  license  is  valid ; "'  but  a  note  given  in  consideration 
of  the  execution  of  a  written  statement  of  consent  to  the 
location  of  a  saloon,  as  required  by  a  statute,  of  adjoining 
property  owners  is  void,  because  against  public  policy."®    A 

59  Buck  V.  Albee,  27  Vt.  184.  266;   UON.W.  554;  Tooth  v.  Laws, 

60  Davis  V.  Slater,  17  Iowa,  250.  9  N.  S.  W.  L.  E.  154. 

61  Goodwin  v.  Clark,  65  Me.  es  Germantown  Brewing  Co.  v. 
280;  Tinson  v.  Moulton,  3  Cush.  Booth,  162  Pa.  St.  100;  29  Wkly. 
269.  N.  C.  286;  34  Wkly.  N.  C.  440,  re- 

eaKrigler    v.    Shepler     'Kan.),  versing  14  Pa.  Co.  Ct.  Eep.   189; 

101  Pac.  ?19.  3  Pa.  Dist.  Eep.  142. 

esBryson    v.    Haley,    68    N.    H.  «6  Greer  v.   Severson,    119   Iowa 

337;  38  Atl.  1006.                     .  84;    93    N.    W.    72;    O'Connor .  v. 

64Moise  V.  WeymuUer,  78  Neb.  Kielman  (Iowa),  121  N.  W.  1088. 
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note  given  on  condition  that  the  payee,  during  a  specified 
time,  shall  abstain  from  the  use  of  intoxicating  liquor  is 
valid,  being  supported  by  a  sufficient  consideration,  and  on 
proof  that  its  terms  have  been  complied  with  a  recovery  may 
be  had  upon  it.""  A  bequest  of  money  to  the  trustees  of  a 
church  to  apply  the  interest  to  the  suppression  of  the  manu- 
facture and  sale  of  intoxicating  liquor  is  valid  as  a  charitable 
trust.** 

Sec.  1009.    Repudiation  of  executory  contract. 

A  party  to  an  illegal  executory  contract  may  repudiate  it 
at  any  time  before  its  consummation,  and,  at  common  law, 
recover  back  whatever  of  the  purchase  money  he  has  paid 
upon  it.  This  applies  to  illegal  executory  sales  of  intoxicating 
liquors.*" 

Sec.  1010.    Validity  of  contract  determined  by  law  of  place. 

The  validity  of  a  contract  concerning  intoxicating  liquors 
is  determined  by  the  law  of  the  place  where  it  is  con- 
summated."*    Thus,  if  the  sale  is  valid  in  the  State  where 

87  Lindell  v.  Rokes,  60  Mo.  249;  he  has  paid  for  liquor,  although  a 

21  Am.  Rep.  395.  statute   permitted  him   to   do    so. 

68  Haines  v.  Allen,  78  Ind.  100;  McGunn  v.  Hanlin,  29  Mich.  476; 

41  Am.  Bep.  555.  nor  can  the  creditor  seize  the  prop- 

The  oral  promise  of  the  princi-  erty  he   has   sold   in  violation   of 

pal    in    r     liquor     dealer's     bond,  law.    Brower  v.  Fass,  60  Neb.  590; 

when    in    fact    no    bond    was    re-  83  N.  W.  832. 

quired,    to    repay   the    surety   the  Texas   Anti-Trust   law  of   1889. 

amount    of   a    judgment   rendered  Norton  v.  W.  H.  Thomas,  etc.  Co. 

against  him  for  the  amount  of  a  (Tex.  Civ.  App.),   93   S.  W.  711; 

judgment    recovered    against    the  Norton  v.  W.  H.  Thomas, , etc.  Co. 

principal  under  a  -statute  imposing  (Tex.  Civ.  App.),  91  S.  W.  780. 

a  penalty  for  selling  liquor  to  mi-  »o  Smith  v.  Grobel,  14  Iowa  429; 

nors,    is    not   enforceable,   for   the  Stansfleld  v.  Kunz,  62  Kan.  797; 

giving  of  the  bond  did  not  create  64  Pac.  614. 

a    liability    thereon.      Gorman    v.  ^o  p.    Schoenhofen   Brewing   Co. 

Williams,    117   Iowa    560;    91    N.  v.  Whippel  (Neb.),  89  N.  W.  751; 

W.  819.  J.  &  J.  Eager  Co.  v.  Bush,  74  Conn. 

The   creditors   of   a    debtor   can  534;  51  Atl.  544;  Bluthenol  v.  Mc- 

not  avoid  for  him  his  illegal  con-  Whorter,    131    Ala.    642;    31    So. 

tracts  s&  as  to  recover  back  money  559;    Gross  v.   Feehan,   110   Iowa 
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made  a  recovery  may  be  had  upon  it  in  a  State  where,  if 
there  made,  it  would  be  denied  because  illegal."  Of  course, 
as  elsewhere  stated,  if  a  sale  was  made  in  one  State,  with  the 
intention  and  design  that  the  liquor  should  be  resold  in 
another  State  in  violation  of  the  laws  of  that  State,  the  sale 
would  be  illegal,  notwithstanding,  in  the  absence  of  such 
design  and  intent  i*  would  have  been  valid  and  enforceable 
in  such  other  State.  There  is  no  presumption  that  the  sale 
in  another  State  was  invalid,  and  he  who  claims  it  was  must 
plead  and  prove  the  fact  of  its  validity.'''  Of  course,  if  the 
sale  was  valid,  a  note  given  for  the  purchase  money  would  be 
valid." 

Sec.  1011.    Pla.ce  of  sale  in  determining  its  legality. 

In  determining  the  legality  of  a  sale  the  place  where  the 
sale  was  made  must  be  considered.  Thus,  where  the  law 
requires  a  licensed  retail  dealer  to  sell  on  the  premises  de- 
scribed in  his  license  or  application  for  a  license,  a  sale  off 
such  premises  would  be  illegal,  and  the  same  would  be  true 
of  a  distiller  or  brewer  when  the  statute  requires  him  to  sell 
on  his  distillery  or  brewery  premises.  Illustrations  can  be 
found  under  other  sections  of  this  work  where  the  legality  of 
such  sales  is  discussed.  So  elsewhere  we  have  discussed, 
particularly  in  those  sections  relating  to  interstate  commerce, 
the  validity  of  sales  where  the  vendor  lives  in  one  State  and 
ships  the  liquor  to  the  vendee  in  another,  so  extensively 
that  it  seems  useless  here  to  repeat  what  is  there  said;  for 
whenever  a  sale  of  this  kind  is  in  violation  of  the  statute 
there  can  be  no  recovery  upon  it.  Thus,  by  one  line 
of  eases,  if  the  order  be  taken  by  the  owner  in  a   State 

163;   81  X.  W.  235;  Craigellachie  Fries,  33  Mich.  275;  Monaghan  v. 

Distillery  Co.  v.  Bigelow,  38  Nov.  Eeid,    40    Mich.    665;    Webber    v. 

Sco.  482;  Eex  v.  Bigelow,  36  Nov.  Donnelly,   33   Mich.   469;    Hill    v. 

Sco.    559;    Theo.   Hamm    Brewing  Spear,  50  N.  H.  253;    Wagner  v. 

Co.  V.  Young,  76  Minn.  246;  79  N.  Breed   (Neb,),  46  N.  W.  280. 

W.  11.                                        •  ^aKling  v.  Fries,  33  Mich.  275; 

71  Roethke  v.  Phillip  Best  Brew-  Orcutt  v.  Nelson,  1  Gray  536. 

ing  Co.,   33  Mich.  340;   Orcutt   v.  73  Monaghan  v.   Keid,   40   Mich. 

Nelson,    1    Gray    536;     Kling    v.  665. 
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where  no  sale  can  be  made,  and  the  goods  be  shipped  by 
common  carrier  to  the  purchaser,  the  sale  takes  place  in  that 
State  where  they  are  delivered  to  the  carrier,  and  consequently 
their  purchase  price  can  be  recovered.'*  But  if  there  be  any 
act  to  be  performed  in  the  State  of  destination  to  complete 
the  sale,  then  the  sale  takes  place  in  that  State,  and  if  liquor 
cannot  there  be  sold,  or  cannot  be  sold  without  a  license  which 
the  vendor  has  not,  the  sale  is  invalid.'"  Thus,  if  the  liquors 
be  shipped  under  a  bill  of  lading  taken  in  the  vendor's  name, 
and  this  bill  he  sends  to  a  bank  in  the  State  of  destination 
with  directions  to  deliver  it  to  the  purchaser  on  making  pay- 
ment in  whole  or  part  of  the  purchase  money,  or  the  giving 
of  acceptable  notes,  the  sale  takes  place  in  such  State  and  not 
in  the  State  of  shipment.'"  But  the  right  to  return  the 
liquors  if  not  up  to  representations  or  sample  will  not  make 
it  at  the  place  of  delivery."  The  payment  of  the  freight  by 
the  vendor  will  not  change  the  rule  that  the  State  of  delivery 
to  the  carrier  is  the  place  of  sale."  A  contract  having  the 
semblance  of  an  agreement  on  the  part  of  the  vendee  to  act 
as  the  agent  of  the  vendor  for  liquors  shipped  to  him  in  a 
prohibition  State  will  not  render  the  contract  void  where  the 

7*  Arberger  v.  Marrin,  102  Mass.  Co.  v.  Burke,  74  Conn.  534 ;  51  Atl. 

70;    Backman  v.   Mussey,   31    Vt.  544. 

547;    Erwin    v.    Stafford,    45    Vt.  '6  Brown  v.  Wieland,  116  Iowa 

390;  Schlesinger  v.  Stratton,  9  E.  711;  89  N.  \v.  17. 

I.    578;    Boothby    v.   Plaisted"    51  "  McCarty  v.  Gordon,   16  Kan. 

N.   H.   436;   Dolan   v.   Green,   110  35;  Schlesinger  v.  Stratton,  9  R.  I. 

Mass.  322;  Bollinger  v.  Wilson,  76  578;   Mack  v.  Lee,   13  R.  I.  293; 

Minn.  262;   79  N.  W.   19;    Bacon  Gill   v.    Kaufman,    16   Kan.    571; 

V.  Hunt,  72  Vt.  98;   47  Atl.  394;  Snider  v.  Koehler,  17  Kan.  432. 

Brockway  v.   Maloney,   102   Mass.  Drawing  the  bung  from  the  bar- 

308;  Shiretzki  v.  Julius  Kessler  &  rel  in  order  to  draw  a  small  quan- 

Co.    (Ala.),  37   So.  422;    Craigel-  tity  for  testing  the  liquor  will  not 

lachie  Distilling  Co.  v.  Bigelow,  37  destroy  the  nature  cf  the  original 

Nov.  Sco.  482;  Rex.  v.  Bigelow,  36  package.      Wind    v.    Her    &    Co., 

Nov.  Sco.  559.  93  Iowa  316;   61  N.  W.  1001;   27 

75  Brown  v.  Wieland,  116  Iowa,  L.  R.  A.  219.  Contra,  Wasserboehr 

711;  89  N.W.  17;  Wilson  V.  Strat-  v.    Boulier,   84   Me.   165;    24   Atl. 

ton,     47     Me.     120;     Portsmouth  808;  30  Am.  St.  344. 

Brewing  Co.  v.  Smith,  155  Mass.  78  Brockway    v.    Maloney,     102 

100;  28  N.  E.  1130;  J.  &  J.  Eager  Mass.  308. 
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contract  was  rather  one  of  sale  than  of  agency."  If  a  person 
in  a  prohibition  State  send  an  order  by  mail  to  the 
vendor  in  another  State,  who  there  delivers  the  liquor  to  a 
oommoii  carrier  to  convey  to  the  purchaser,  the  contract  is 
valid,  because  it  is  a  contract  of  the  place  of  shipment  and 
not  of  the  destination  of  the  liquors.'"  And  the  same  is  true 
where  a  principal\)sends  his  agent  into  a  prohibition  State  to 
th-ere  take  orders  for  liquors,  which  he  accepts  and  ships  from 
another  State.'^  This  is  particularly  true  if  the  principal 
has  the  right  to  reject  or  accept  the  orders  on  their  receipt.*^ 
But  if  the  sale  is  prohibited  by  a  statute  in  force  at  the  place 
of  shipment,  or  is  there  illegal,  then,  if  the  vendor  accept  an 
order  from  another  State  and  pursuant  thereto  ship  tlie 
liquors  to  such  other  State,  the  sale  will  be  void,  and  no 
recovery  can  be  had  upon  the  contract.*^  Yet  if  the  order 
be  accepted  in  a  prohibition  State,  but  the  delivery  be  made 
in  person  or  by  agent  by  the  vendor  in  a  non-prohibition 
State,  the  sale  will  be  valid ;  **  and  a  statute  declaring  sales 
without  a  license  void  has  no  application  to  a  sale  completed 
in  another  State,  though  the  liquors  be  shipped  into  the 
State  where  it  was  enacted." 

70  Wagner  v.   Breed    (Neb.),  46  51  Me.  254;  Tredway  v.  Eiley,  32 

N.  W.  286.  Neb.   495;    49   N.   W.    268;    Ports- 

80  Webber  v.  Donnelly,  33  Mich.  mouth  Brewing  Co.  v.  Smith,  155 
469;  Bacon  v.  Hunt,  72  Vt.  98;  47  Mass.  100;  28  N.  E.  1130. 

Atl.  394.  84  Carolina  Mfg.  Co.  v.  Anthra- 

81  Williams  v.  Feiniman,  14  Kan.  cite  Beer  Co.,  25  Pa.  Super.  Ct.  94. 
288>  Fuller  v.  Leet,  59  N.  H.  163;  85  Shiretzki  v.  Julius  Kessler  & 
Snider  v.  Koehler,    17   Kan.  432;  Co.   (Ala.),  37  So.  422. 
McCarty  v.  Gordon,  16  Kan.  35.  That   a   railroad   company  may 

82  Taylor  v.  Pickett,  52  Iowa  refuse  to  accept  liquors  to  be 
467;  3  N.  W.  514;  Tegler  v.  Ship-  transported  into  a  prohibition 
man,  33  Iowa  194;  Craigellachie  State,  even  though  the  liquor  is 
Distillery  Co.  v.  Bigelow,  37  Nov.  non-intoxicating  if  it  be  marked 
Sco.  482;  Sachs  v.  Garner,  111  "beer,"  see  Malt  Extract  Co.  v. 
Iowa  424;  82  N.  W.  1007;  Ballin-  Chicago,  etc.  R.  Co.,  73  Iowa  98; 
ger  V.  Wilson,  76  Minn.  262;   79  34  N.  W.  761. 

N.  W.  109.  Defendant's  clerk  received  an  or- 
es E.  S.  Shelby  Vinegar  Co.  v.  C.  der  at   Truro,  addressed  to  B.   & 
L.  Hawn  &  Son,   149  N.  C.   355;  H.  Halifax,  for  one  bottle  of  whis- 
63  S.  E.  78 ;  Dudley  v.  Buokfield,  ky.    He  sent  the  order  to  Halifax, 
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Sec.  1012.    Sale  of  liquors  to  be  illegally  resold. 

If  the  plaintiff  sell  liquors  with  the  knowledge  and  design 
to  enable  the  purchaser  to  illegally  resell  them,  he  becomes,  as 
it  were,  a  party  to  the  illegal  sale  when  made  and  cannot 
recover  the  purchase  price  of  his  own  sale,  as  we  have  seen 
under  another  section ;  *°  but  if  the  illegal  sale  never  takes 
place,  then  he  may  recover  such  purchase  price. *^  Thus, 
where  the  plaintiff,  a  brewing  company,  induced  a  defendant 
to  erect  a  saloon  on  his  own  premises  in  a  prohibition  district, 
furni^ing  him  money  for  that  purpose,  in  which  saloon  the 
defendant  agreed  to  sell  the  company's  beer,  it  was  held  that 
it  could  not  recover  on  a  note  given  for  beer  so  purchased 
of  it,  nor  the  money  so  loaned,  for  the  contract  was  an 
entire  one  and  void.***  So  a  sale  of  liquors  with  the  design 
that  they  shall  be  shipped  to  and  sold  in  a  prohibition  district 
is  so*  far  tainted  with  illegality,  if  carried  out,  as  to  prevent 
a  recovery  of  their  purchase  price. ^^  In  some  cases  to  render 
such  a  contract  void  it  is  held  that  the  vendor  must  aid  and 


and  it  was  returned  the  next  day 
indorsed,  "Deliver  this  order  from 
our  Truro  warehause  and  charge,'' 
etc.  B.  &  H.  rented  from  the  de- 
fendant, who  was  president  of  a 
company,  premises  at  Truro,  which 
they  used  as  a  bonded  warehouse, 
but  the  order  was  filled  from  an 
open  case  in  the  defendant's  cellar, 
which  was  kept  for  that  purpose, 
and  the  money  received  by  the 
clerk  was  put  in  the  defendant's 
till  and  a  memorandum  of  it  en- 
tered in  the  cash  book  as  a  sale. 
It  was  held  that  the  defendant  had 
made  a  sale  of  liquor  in  Truro. 
Rex  V.  Bigelow,  36  Nov.  Sco.  559. 
86  Sees.  1005,  1015;  Bluthenthal 
V.  McWhorter,  131  Ala.  642;  31 
So.  559;  Woodford  v.  Hamilton, 
139  Ind.  481;  39  N.  E.  47;  Moore 
V.  Winstead,  24  Ind.  App.  56;  55 
N.  E.  777. 


87  Bluthenthal  v.  McWhorter, 
supra. 

88  Falk  V.  Ferd  Heim  Brewing 
Co.,  10  Kan.  App.  248;  62  Pac. 
716. 

89  Theo.  Hamm  Brewing  Co.  v. 
Young,  76  Minn.  246;  79  N.  W. 
Ill;  Ruemmeli  V.  Cravens,  13  Okla. 
342 ;  74  Pac.  908 ;  76  Pac.  188 ; 
Starace  v.  Eossi,  69  Vt.  303;  37 
Atl.  1109;  Beverwyck  Brewing  Co. 
V.  Oliver,  69  Vt.  323;  37  Atl.  1110; 
Dallas  Brewery  v.  Holmes  (Tex. 
Civ.  App.),  112  S.  W.  122;  Fur- 
long V.  Kussell,  24  N.  B.  478. 

A  sale  of  liquor  before  the  pay- 
ment of  the  revenue  tax  was  held 
not  void  in  Tennessee,  unless  made 
with  intent  to  avoid  payment  of 
the  tax.  Ross  v.  Crow,  9  Baxt. 
420.  See  King  v.  McEvory,  4  Al- 
len, 110. 
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abet  the  illegal  resale.""  But  all  the  eases  hold,  except  where 
a  statute  provides  a  different  rule,"^  that  if  the  vendor  had  no 
knowledge  of  the  illegal  intention  of  the  purchaser  the  sale 
is  valid."^  But  where  the  0A\'ner  sold  the  fixtures  and  liquors 
in  a  saloon,  the  sale  being  illegal  because  no  measures  were 
taken  to  transfer  his  license  to  the  purchaser  and  because  the 
purchaser  intendefl*  to  sell  liquor  without  a  license,  it  was  held 
that  the  creditors  of  the  vendor  could  not  take  advantage  of 
the  illegality  of  the  sale  and  subject  such  property  to  the 
payment  of  their  claims."*  Mere  knoivledge  by  the  vendor 
of  the  illegal  intent  of  the  purchaser  to  resell  the  liquors 
illegally  will  not  avoid  the  right  to  recover  the  purchase 
priee."^  But  the  knowledge  of  the  illegal  intention  of  the 
purchaser  on  the  part  of  the  seller  may  be  such  as  to  raise 
the  presumption  that  the  sale  was  made  to  him  with  the 
intent  to  aid  him  in  making  such  illegal  resale ;  *"*  yet  a  reason- 
able belief,  not  based  upon  actual  knowledge,  of  the  vendee's 
intention  to  illegally  resell  the  goods  will  not  defeat  the  action 
to  recover  their  purchase  price."  If  the  vendor  aids  the  pur- 
chaser in  evading  the  law  in  making  an  illegal  sale,  then  the 
sale  will  be  void."^    Such  was  held  to  be  the  ease  where  the 

so  Dallas  Brewei^  Co.  v.  Holmes  15  Iowa  351;  Gaylord  v.  Soragen, 

(Tex.  Civ.  App.),   112  S.  W.  122  32  Vt.  110;  Hodgson  v.  Temple,  5 

Fuller   V.    Hunt,    182   Mass.    299;  taunt.  181;  Feineman  v.  Sachs,  33 

65  N.  E.  390;  Moore  v.  Winstead,  Kan.  621;    7  Pac.  222;   Kreiss  v. 

24  Ind.  App.  56 ;  55  N.  E.  777.  Seligman,   8  Barb.   439 ;    Dater   v. 

91  See  Heintz   v.   Le   Page,    100  Earl,  3  Gray,  482;  Erwln  v.  Staf- 
Me.  542;  62  Atl.  605.  ford,  45  Vt.   390;   Tuttle  v.   Hol- 

92  Hotham  v.  Phillips,  23  N.  B.  land,  43  Vt.  542. 

126;  J.  &  J.  Eager  &  Co.  v.  Burke,  95  Tegler  v.   Shipman,  33   Iowa, 

74  Conn.  534;  51  Atl.  544;  Fuller  194;  Eindskoff  v.  Curran,  34  Iowa 

V.  Hunt,  182  Mass.  299;  65  N.  E.  325. 

390.  90  Adams  v.  Couillard,  102  Mass. 

93Brower  v.  Fass,  60  Neb.  690;  467;    Fly  v.   Webster,    102    Mass. 

83  N.  W.  832.  304;  Hotehkiss  v.  Finan,  105  Miss. 

9*  Banchor  v.  Massel,  47  Me.  58 ;  86. 

Fisher  v.  Lord,  63  N.  H. -514;   3  97Waysnell    v.    Eeed,    5    Tenn. 

Atl.  927;  Lauten  v.  Rowan,  59  N.  599;    Ba,nchor  v.   Mansel,   47  Me. 

H.   215;    Baekman  v.  Wright,   27  58;  Davis  v.  Bronson,  6  Iowa  410; 

Vt.   187;    Webber  v.  Donnelly,  33  Feineman  v.  Sachs,  33  Kan.  627; 

Mich.  469;  Whitlock  v.  Workman,  7  N.  W.  222;  Webster  v.  Munger, 
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vendor  shipped  the  liquors  in  sugar  barrels  into  a  prohibition 
State  so  that  they  would  not  be  seized  by  the  officers  before 
the  vendee  could  remove  them-from  the  railroad  station  and 
secrete  them  on  his  premises."*  The  character  of  the  pur- 
chase may  be  such  as  to  convey  to  the  vendor  knowledge  that 
the  purchaser  intends  to  illegally  sell  them,  and  such  may  be 
the  case  where  the  amount  of  liquor  purchased  is  an  unusually 
large  amount  in  the  particular  instance.  Thus,  where  a  hotel 
keeper  purchased  and  received  at  one  time  liquor  of  the  value 
of  $537,  and  there  was  no  explanation  of  the  purchase,  it  was 
held  that  the  fact  of  the  amount  of  liquors  purchased  was 
sufficient  to  warrant  a  conclusion  that  they  were  to  be  unlaw- 
fully sold,  the  vendor  knowing  that  the  purchaser  had  no 
license  to  resell  them.""  A  saloob  was  turned  over  to  a  creditor 
with  the  understanding  that  he  was  to  realize  what  he  could 
out  of  it  and  be  paid  the  balance  by  the  firm,  and  if  he  should 
realize  more  than  enough  to  pay  his  debt,  the  balance  was  to 
be  returned.  He  sold  the  saloon  and  took  notes  secured  by  a 
mortgage  on  the  property.  Much  of  the  property  was  subject 
to  a  prior  mortgage  and  was  taken  under  that  mortgage. 
The  firm's  notes  proved  worthless  and  the  creditor  took  the 
remaining  property  back,  sold  what  he  could,  appraised  the 
rest,  and  credited  the  account  with  these  sums.  It  was  held 
that  the  sale  did  not  amount  to  the  payment  of  the  debt  and 
that  the  creditor  could  recover  the  balance  of  the  account.^ 

Sec.  1013.     Sales  to  unlicensed  dealers. 

If  one  sell  liquors  to  an  unlicensed  person  to  enable  him 
to  retail  them,  knowing  that  he  will  do  so,  or  intends  to  do  so, 
without  a  license,  he  cannot  recover  the  purchase  price.-    But 

8  Gray  584;  Foster  v.  Thurston,  U  monwealth   v.   Martin,    162   Ma°s. 

Cush.    322;    Gaylord    v.    Soragen,  402;    38    N.    E.   708;    Wempen   v. 

32  Vt.  110.  Girard,  84   111.   App.    130;    Wood- 

98  Fisher  v.  Lord,  63  N.  H.  514;  ford  v.  Hamilton,  139  Ind.  481;  39 
3  Atl.  927;  Aiken  v.  Blaisdell,  41  N.  E.  47. 

Vt.  655.  ^  Moore    v.    Winstead,    24    Ind. 

99  Oakes    v.    Marrifield,    93    Me.       App.  56 ;  55  N.  E.  777. 

297;  45  Atl.  31;  Hanlon  v.  State,  2  Terre    Haute    Brewing    Co.    v. 

51  Ark.  186;   10  S.  W.  265;  Com-       Hartmaa,    19    Ind.    App.    596;    49 
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the  person  making,  the  sale  must  have  known  at  the  time 
that  the  purchaser  intended  to  make  an  illegal  sale  of  them; ' 
and  an  omission  of  the  purchaser  to  thereafter  comply  ■with 
the  law — such  as  keeping  a  record  of  his  sales  and  making  a 
report  of  them — ^will  not  render  what  was  otherwise  a  valid 
sale  an  invalid  one.*  In  one  instance  it  is  held  that  the 
burden  was  on  the*defendant  to  show  he  was  of  a  class  who 
could  not  sell  without  a  license.^  In  some  States  statutes  have 
been  passed  upon  this  subject  so  broad  that  it  is  not  neces- 
sary for  the  defendant  to  show  that  the  vendor  knew  that 
he  intended  to  resell  the  liquor  illegally."  The  failure 
of  the  defendant  to  testify  he  intended  to  sell  in  violation 
of  law  is  some  evidence  to  support  a  finding  that  they  were 
not  bought  with  an  intent  tb  resell  them  legally ; '  but  the 
failure  of  the  plaintiff  to  testify  that  he  had  no  such  knowl- 
edge of  the  vendee's  intention  may  be  taken  as  evidence  of 
his  knowledge  of  the  illegal  intent  of  the  purchaser,  where 
the  illegal  intent  is  shown.  In  the  absence  of  evidence  of  the 
extent  of  the  defendant's  business  as  a  druggist,  it  cannot  be 

N.  E.  864;  Terre  Haute  Brewing  official)  Eep.  704;  89  N.  W.  751; 
Co.  V.  Newland,  33  Ind.  App.  544;       Weischelbaum  v.  Hayslip,  127  Ga. 

70  K.  E.  190;   Fred  Miller  Brew-       417;  56  S.  E.  413. 

ing  Co.  V.   Stevens,  102  Iowa  60;  s  Bigelow   v.    Craigellaehie,    etc. 

71  X.  W.  186;  Goldman  v.  Good-  Co.,  37  Can.  S.  C.  55,  affirming  37 
rum,  77  Ark.'  580;  92  S.  W.  865;  Nov.  Seo.  482;  Mangan  v.  Auger, 
Goodall  V.   Brewing  Co.,   56   Ohio  31  Can.  S.  C.  186. 

St.  257;   46  N.  E.  983;   Tivorney  *  Barnard  v.  Houghton,  37   Vt. 

V.    O'Brien,    29   Vict.    L.    K.    729;  264. 

25  Austr.  L.  T.  255;  10  Austr.  L.  Where   a  town   agent     was    re- 

R.    101;    Foley   v.   Leisy   Brewing  quired  to  purchase  the  liquors  for 

Co.,  116  Iowa  176;  89  N.  W.  230;  the  town  of  the  State's  agent,  his 

Brown  v.  Moore,  32  Can.  S.  C.  93;  purchase  of  wholesale  deajers  did 

Bowie  V.   Gilmour,   24   Ont.   App.  not  render  the  sales  void.     Butler 

254;    Kelly    v.    Earl,     26     C.    P.  v.  Northumberland,  50  N.  H.  33; 

(Can.)    477;    O'Bryan  v.   Fitzpat-  Kidder  v.  Knox,  48  Me.  551. 

rick,  48  Ark.  487;    3  S.  W.  527;  =  Kelly  v.  Earl,  29  C.  P.  (Can.) 

Kohn    V.    Melcher,    43    Fed.    641;  477. 

Stansfield  v.  Kunz,  62  Kan.  797;  e  Pollard  v.  Allen,  96  Me.  455: 

64  Pac.   614;    Briggs  v.   Eafferty,  52  Atl.  924. 

14  Gray525;  P.  SchoenhofenBrew-  7  Pollard  v.  Allen  96   Me.  455; 

ing  Co.  V.  Whipple,  2  Neb.    (un-  52  Atl.  924. 
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said  that  a  presumption  arises  from  the  amount  of  liquors  sold 
that  he  intended  to  illegally  sell  the  liquors  purchased.* 

Sec.  1014.    Sales  to  insane  person. 

Where  a  statute  forbade  sales  of  intoxicating  liquors  to  an 
insane  person,  it  was  held  that  a  recovery  could  not  be  had 
against  his  estate  on  the  ground  that  the  sale  was  actually 
made  to  his  son,  for  if  the  contract  was  made  with  the  son,  he, 
and  not  his  father's  estate,  was  liable."  Such  a  sale  is  void 
under  such  a  statute,  although  the  sale  was  of  liquor  to  be 
resold;  nor  does  the  failure  of  the  insane  person,  during  a 
lucid  interval,  to  offer  to  return  the  liquor,  make  the  pur- 
chase contract  valid,  for  the  insane  persona  is  incapable  of 
making  such  an  offer;  nor  can  he  ratify  the  contract,  nor  is 
the  claim  against  the  estate  valid  by  reason  of  the  fact  that 
his  estate  received  and  kept  the  proceeds  of  the  resale  of  the 
liquor.  If  the  sale  can  be  made  only  upon  the  consent  of  the 
parent  or  guardian  of  the  insane  person,  then  a  sale  without 
such  consent  is  void.^" 

Sec.  1015.     Sale  of  liquor  to  be  shipped  into  prohibition 

State. 
■  Suppose  an  owner  of  liquors  sells  them  in  a  State  where 
he  may  lawfully  make  sales  to  a  person  whom  he  knows  is 
purchasing  them  in  order  to  take  them  into  another  State  and 
there  resell  them  where  their  sale  is  prohibited,  is  the  sale 
legal  ?  And  a  like  question  arises  if  the  vendor  knew  that  the 
purchaser  was  purchasing  them  with  the  intention  to  other- 
wise violate  the  law  of  that  State  than  by  a  resale.^"*  A  case 
of  this  character  arose  in  ^lassachusetts  which  may  be  regarded 
as  a  leading  ease  on  this  subject.  The  transaction  involved  in 
that  case  was  a  sale  of  intoxicating  liquors,  sold  and  delivered 
in  that  State  to  the  purchaser,  a  Maine  hotel  keeper,  with  a 
view  to  their  being  resold  by  him  in  Maine  against  the  laws 

8  Pollard  V.  Allen,  96  Me.  455;  lo  Kelly  V.  Burke,  132  Ala.  235; 
52  Atl.  924.                                               31  So.  512. 

9  Kelly  V.  Burke,  132  Ala.  235;  w*  See  §§  1005  and  1012. 
31  So.  512. 
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of  that  State.  "The  question  is  to  be  decided  on  principles 
which  we  presume  would  prevail  generally  in  the  administra- 
tion of  the  common  law  in  this  country,"  said  Justice  Holmes. 
■'Not  only  should  it  be  decided  in  the  same  way  in  which  we 
would  expect  a  Maine  court  to  decide  upon  a  Maine  contract 
presenting  a  similar  question,  but  it  should  be  decided  as  we 
think  that  a  MaiSe  ^ourt  ought  to  decide  this  very  case  if 
the  action  Were  Brought  there.  It  is  noticeable,  and  it  has 
beer  observed  oy  Mr.  Pollock,  that  some  of  the  English  eases 
which  have  gone  furthest  in  asserting  the  right  to  disregard 
ithe  revenue  laws  of  a  country  other  than  that  where  the 
contract  is  made  and  is  to  be  performed,  have  had  reference 
to  the  English  revenue  laws.^'^  The  assei-tion  of  that  right, 
however,  no  doubt  was  in  the  interest  of  English  commerce," 
and  has  not  escaped  criticism,^*  although  there  may  be  a 
question  how  far  the  actual  decisions  go  beyond  what  would 
have  been  held  in  the  ease  of  an  English  contract  affecting 
only  English  laws."  Of  course,  it  would  be  possible  for  an 
independent  State  to  enforce  all  contracts  made  and  to  be 
performed  within  it  -without  regard  to  how  much  they  might 
contravene  the  policy  of  its  neighbor's  laws.  But,  in  fact,  no 
State  pursues  such  a  course  of  barbarous  isolation.  As  a 
general  proposition,  it  is  admitted  that  an  agreement  to  break 
the  laws  of  a  foreign  country  would  be  invalid.^^  The  courts 
are  agreed  upon  the  invalidity  of  a  sale  when  the  contract 
contemplates  a  design  on  the  part  of  the  purchaser  to  resell 
contrary  to  the  laws  of  a  neighboring  State,  and  requires  an 
act  on  the  part  of  the  seller  in  furtherance  of  the  scheme.^* 
On  the  other  hand,  plainly  it  would  not  be  enough  to  prevent 

11  Citing  Holman  v.  Jackson,  1  B.  &  C.  93,  95,  98 ;  Harris  v.  Run- 

Cowp.    341;    Pollock    Cent.     (5th  nels,   12   How.   79,   83,  84;    13   L. 

ed.)    308;    Mclntyre   v.   Parks,   3  Ed.  901-903. 

Met.  207.  IS  Citing  Pollock,  'Cont.  5th  ed. 

"Pellecat  y.  Angell,   2  Cromp.  308. 

M.  &  R.  311,  313.  18  Citing  Waynell  v.  Reed,  5  T. 

13  Citing  Story  Conf.'.  L.  §§  254,  R.  599;  Gaylord  v.  Soragen,  32  Vt. 

257,  note;  3  Kent  Com.  S65,  266;  110;   76  Am.  Dec.   154;   Fisher  v. 

Wharton,  Confl.  L.  §  484.  Lord,  63  N.  H.  514;  2  New  Eng. 

Inciting  Hodgson  v.  Temple,  5  Rep.  285. 
Taunt.  181;  Brown  v.  DuncaE;  10 
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a  recovery  of  the  price  that  the  seller  had  reajson  to  believe 
that  the  buyer  intended  to  resell  the  goods  in  vi(  iption  of 
law.^^  As  in  the  case  of  torts,  a  man  has  the  right  :o  expect 
lawful  conduct  from  others,  in  order  to  charge  him  with  the 
consequences  of  the  act  of  an  intervening  wrongdoer,  you 
must  show  that  he  actually  Contemplated  the  act.^'  Between 
these  two  extremes  a  line  is  to  be  drawn.  But  as  the  point 
where  it  should  fall  is  to  be  determined  by  the  intimacy  of 
the  connection  between  the  bargain  and  the  breach  of  the  law 
in  the  particular  ease,  the  bargain  having  no  general  and 
necessary  tendency  to  induce  such  a  breach,  it  is  not  sur- 
prising that  courts  should  have  drawn  the  line  in  slightly 
different  places.  It  has  been  thought  not  enough  to  invalidate 
a  sale  that  the  seller  merely  knows  that  the  buyer  intends  to 
resell  in  violation  even  of  the  domestic  law."  So  of  the  law 
of  another  State. ^^  But  there  are  strong  intimations  in  the 
later  Massachusetts  cases  that  the  law  on  the  last  point  is  the 
other  way,^^  and  the  English  decisions  have  gone  great  lengths 
in  the  case  of  knowledge  of  intent  to  break  the  domestic  law.^" 
However  this  may  be,  it  is  decided  that  when  a  sale  of  in- 
toxicating liquor  in  another  State  has  just  so  much  greater 
proximity  to  a  breach  of  the  Massachusetts  law  as  is  implied 
in  the  statement  ^^  that  it  was  made  with  a  view  to  such  a 
breach,  it-is  void.-*    If  the  sale  would  not  have  been  made  o'lt 

17  Citing  Finch  v.  Mansfield,  97  21  Citing  Suit  v.  Woodfcall  113 
Mass.  89,  92;  Adams  v.  CouUard,  Mass.  391,  395;  Finch  v.  Mansfield, 
102  Mass.  167,  173.  97  Mass.  89,  92. 

18  Citing  Hayes  v.  Hyde  Park,  22  Citing  Pearee  v.  Brooks,  L. 
153  Mass.  514-516;  27  N.  E.  522;  R.  1  Exeh.  213;  Taylor  v.  CheS' 
12  L.  K.  A.  249.  ter,  L.  E.  4  Q.  B.  309,  311. 

19  Citing  Tracy  v.  Talmage,  14  23  in  this  case  it  was  "found 
N.  Y.  162;  67  Am.  Dec.  132;  Hodg-  that  they  [the  liquors]  were  solo 
son  V.  Temple,  5  Taunt.  181.  and  delivered  in  Massachusetts  by 

20  Citing  Mclntyre  v.  Parks,  3  the  plaintiffs  to  the  defendant,  ■■> 
Met.  207;  Sortwell  v.  Hughes,  1  Maine  hotel-keeper,  with  a  view 
Curt  C.  C.  244 ;  Green  v.  Collins,  to  their  being  resold  by  the  defend- 
3  Cliff,  494;  Hill  v.  Spear,  50  N.  ant  in  Maine  against  the  laws  of 
H.  253;  9  Am.  Rep.  205.    "Darter  that  State/' 

V.  Earl,  3  Gray,  489,  is  a  decision  24  Citing  Webster  v.  Munger,  8 

on  the  New  York  law."  Gray    584;    Oreutt    v.    Nelson,    1 
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for  the  seller's  desire  to  induce  an  unlawful  sale  in  Maine, 
it  would  be  an-  unlawful  sale  on  the  principles  in  Hayes  v. 
Hyde  Park  ^^  and  Tasher  v.  Stanley.-"  The  overt  act  of  sell- 
ing, which  otherwise  would  bs  too  remote  from  the  appre- 
hended result — an  unlawful  sale  by  someone  else — would  be 
connected  with  it  and  taken  out  of  the  protection  of  the  law 
by  the  fact  that  thft  result  was  actually  intended.  *  *  * 
The  question  is  whether  the  sale  is  saved  by  the  fact  that  the 
intent  mentioned  ^^  was  not  the  controlling  inducement  to  it. 
As  the  connection  between  the  act  in  question,  the  sale  here, 
and  the  illegal  result,  the  sale  in  Maine — its  tendency  to 
produce  it — is  only  through  the  later  action  of  another  man, 
the  degree  of  connection  or  tendency  may  vary  by  delicate 
shades.  If  the  buyer  knows  that  the  sale  is  made  only  for 
the  purpose  of  facilitating  his  illegal  conduct,  the  connection 
is  at  the  strongest.  If  the  sale  is  made  with  the  intent  to 
help  him  to  his  end,  although  primarily  made  for  money, 
the  seller  cannot  complain  if  the  illegal  consequence  is 
attributed  to  him.  If  the  buyer  knows  that  the  seller,  while 
aware  of  his  intent,  is  indifferent  to  it  or  disapproves  of  ,it, 
it  may  be  doubtful  whether  the  connection  is  sufficient. ^^  It 
appears  to  us  not  unreasonable  to  draw  the  line  as  it  was 
drawn  in  Webster  v.  Munger,-^  and  to  say  that  when  the 
illegal  intent  of  the  buyer  is  not  only  Imown  to  the  seller  but 
encouraged  by  the  sale  as  just  explained,  the  sale  is  void. 
The  accomplice  is  none  the  less  an  accomplice  that  he  is  paid 

Gray  536,  541;    Hubbell  v.  Flint,  25  153  Mass.  514;  27  N.  E.522; 

13  Gray  277,  279;   Adams  v.  Col-  12  L.  R.  A.  249. 

Hard,    102    Mass.    167,    172,     173.  28  153  Mass.  148;  26  N.  E.  417. 

"Even  in  Green  v.  Collins  [3  Cliff.  27  "Tha,t  the  seller  expected  and 

494],   and   Hill   v.    Spear    [50   N.  desired   the  buyer   to  sell   unlaw- 

H.'253;  9  Am.  Eep.  205],  the  de-  fully   in   Maine,   and   intended   to 

cision    iQ   Webster   v.   Munger    [8  facilitate   his  doing   so,   and  that 

Gray,  584],  seems  to  be  approved.  he  was  known  to  the  buyer  to  have 

See    also    Langton    v.  •  Hughes,    1  that  intent." 

Maul.    &    S.    593 ;    McKinneU    v.  28  "Compare    Commonwealth    v. 

Robinson,  3  Mees  &  W.  434,  441;  Churchill,   136  Mass.  X48,   150." 

White  v.  Buss,  3  Cush.  448."  29  8  Gray,  584. 
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for  his  act.^"  'The  ground  of  the  decision  in  Webster  v. 
Hunger  "^  is  that  contracts  like  the  present  qre  void.  If  the 
contract  had  been  valid,  it  would  have  been  enforeed.^^  As 
we  have  said  or  implied  already,  no  distinction  can  be  ad- 
mitted based  on  the  fact  that  the  law  ta  be  violated  in  that 
ease  was  the  lex  fori.  For  if  such  a  distinction  is  ever  sound, 
and  again  if  the  same  principles  are  not  always  to  be  applied 
whether  the  law  to  be  violated  is  that  of  the  State  of  the 
contract  or  of  another,^^  at  least  the  right  to  contract  with  a 
view  to  a  breach  of  the  laws  of  another  State  of  this  Union 
ought  not  to  be  recognized  as  against  a  statute  passed  to  carry 
out  fundamental  beliefs  about  right  and  wrong  shared  by. a 
large  part  of  our  own  citizens. ' '  ^* 


30  Citing  Commonwealth  v.  Har- 
rington, 3  Pick.  26. 
318   Gray,  584. 

32  Citing  Darter  v.  Earl,  3  Gray 
482. 

33  "See  Tracy  v.  Talmage,  14  N. 
Y.  162,  213;  67  Am.  Dec.  132." 

34  Graves  v.  Johnson,  156  Mass. 
211;  30  N.  E.  818;  15  L.  E.  A. 
836,  citing  Territt  v.  Bartlett,  21 
Vt.  184,  188,  189,  and  closing  as 
follows : 

"In  the  opinion  of  a.  majority 
of  the  court,  this  case  is  governed 
by  Webster  v.  Hunger  [8  Gray 
584],  and  we  believe  it  would  have 
been  decided  as  we  decide  it  if  the 
action  had  been  brought  in  Maine 
instead  of  here.  Banchor  v.  Han- 
sel, 47  Me.  58."  We  have  given 
the  opinion  in  full. 

Under  the  rule,  however,  slight 
assistance  on  the  part  of  the  ven- 
dor will  render  the  sale  illegal, 
such  as  marking  the  packages  so 
they  can  be  quickly  identified  by 
the  vendee  on  arrival  at  their  des- 
tination and  removed  before  the. 
officers      have      their      suspicions 


aroused.  Gaylord  v.  Soragen,  32 
Vt.  110;  76  Am.  Dec.  154;  Wasser- 
boehr  V.  Morgan,  168  Mass.  291;  47 
N.  E.  126.  So  shipping  it  to  him 
intentionally  in  a  disguised  form  is 
such  an  aid  as  will  render  the  sale 
illegal.  Aiken  v.  Blaiadell,  41  Vt. 
655;  Fisher  v.  Lord,  63  N.  H.  514; 
3  Atl.  927;  Feineman  v.  Sachs,  33 
Kan.  621;  7  Pac.  222;  52  Am.  Rep. 
547;  Kohn  v.  Mulcher,  43  Fed. 
641;  10  L.  E.  A.  439;  Williams 
V.  Davidson,  64  Kan.  607;  68  Pac. 
650. 

Shipping  the  liquor  in  plain, 
unmarked  boxes  is  not  a  conceal- 
ment. Williams  v.  Davidson,  64 
Kan.  607;  68  Pac.  650. 

The  contract  need  not  contain 
an  agreement  to  aid  to  render  it 
void,  the  fact  of  aiding  being  suf- 
ficient. Aiken  v.  Blaiadell,  41  Vt. 
655.  So  certain  directions  given 
to  the  calrier  as  to  avoiding  seiz- 
ure by  the  officers  of  such  other 
State  avoids  the  contract.  Ban- 
chor V.  Mansel,  47  Me.  48. 

So  is  aid  given  by  the  vendor 
to   the   vendee   to  evade   the   pen- 
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Sec.  1016.    Soliciting  orders  forbidden. 

The  mere  solicjtation  of  an  order  for  liquors  in  a  prohibition 
State  will  not  render  the  sale  void  if  the  sale  be  completed 


alty  for  an  unlawful  sale.  Foster 
V.  Thurston,  11  Cush.  322;  Back- 
ma.fl  V.  Wright,  27  Vt.  (187;  Tol- 
man  v.  Johnson,  43  Iowa  127. 

Where  this  rule  prevails,  merely 
shipping  liquor  upon  mail  orders 
into  another  State  is  not  sufficient 
evidence  of  the  illegal  intent,  or 
rather  is  not  so  illegal  as  to  pre- 
vent a  recovery  of  their  price  be- 
cause of  the  vendor's  knowledge 
that  the  vendee  intends  to  resell 
them  illegally.  Backman  v. 
Wright,  27  Vt.   187. 

There  are  many  liquor  cases 
(and  we  cite  here  only  such) 
which  hold  that  the  fact  the  seller 
knew  when  he  sold  intoxicating  li- 
quors that  the  purchaser  was  a 
dealer  in  another  State  contrary 
to  its  laws,  will  not  render  the 
contract  invalid  on  account  of  such 
knowledge,  at  least  so  as  to  pre- 
vent his  recovering  their  price. 
Webber  v.  Donnelly,  33  Mich.  469. 

Fisher  v.  Lord,  63  N.  H.  514; 
3  Atl.  927;  Hill  v.  Spear,  50  N.  H. 
253;  9  Am.  Eep.  205;  Tuttle  v. 
Holland,  43  Vt.  542;  Feineman  v. 
Sachs,  33  Kan.  621;  7  Pac.  222; 
Territt  v.  Bartlett,  21  Vt.  184; 
McConihe  v.  McMann,  27  Vt.  95; 
Backman  v.  Wright,  27  Vt.  187; 
Gaylord  v.  Soragen,  32  Vt.  110;  73 
Am.  Dec.  154;  Graves  v.  Johnsoii, 
179  Mass.  53;  60  N.  E.  383;  West- 
heimer  v.  Weisman,  60  Kan.  753; 
57  Pac.  969;  Wasserboehr  v.  Mor- 
gan, 168  Mass.  291;  47  N.  E.  126. 

Thus  for  the  vendor  to  come  in- 
to the  prohibition  State  and  there 


solicit  a  purchaser,  when  he  knew 
the  purchaser  would  sell  the  li- 
quors purchased  in  violation  of 
law,  does  not  render  the  sale  void. 
Hill  V.  Spear,  50  N.  H.  253;  9  Am. 
fiep.  205. 

(It  has  been  held  that  there 
must  be  actual  knowledge,  and 
merely  having  reasonable  "unse  to 
believe  that  an  unlawful  incaji.-  ^^ 
isted  is  not  enough.  Ely  v.  Web- 
ster, 102  Mass.  304;  Adams  v.  CoJ  ■ 
Hard  102  Mass.  167 ;  Hotchkiss  v. 
Finan,  105  Mass.  86;  Linsey  v. 
Stone,  123  Mass.  332,  distinguish- 
ing Webster  v.  Munger,  8  Gray 
584.) 

On  the  other  hand  the  vendor's 
mere  knowledge  that  the  purchas- 
er's intention  was  to  resell  in  an- 
other State  in  violation  of  the 
laws  of  that  State  is  held  suffi- 
cient to  render  the  contract  in- 
valid, and  the  rule  is  extended  so 
far  as  to  hold  the  contract  in- 
valid if  the  vendor  had  reasonable 
cause  to  believe  the  vendee  intend- 
ed to  resell  them  illegally.  Suit  v. 
WoodhuU,  113  Mass.  391;  Wilson 
V.  Stratton,  47  Me.  120;  Bluthen- 
thal  V.  McWhorter,  131  Ala.  642; 
31  So.  559;  J.  P.  Bollin  Liquor 
Co.  V.  Brandonburg  (Iowa),  106 
N.  W.  497;  M.  Levy  &  Son  v.  Steg- 
emann  (Iowa),  104  N.  W.  372; 
Corbin  v.  Houlehan,  100  Me.  246; 
61  Atl.  131;  In  re  Daniels,  8 
Hawaii  746. 

But  a  sale  without  any  knowl- 
edge of  the  vendee's  illegal  inten- 
tion is  a  valid  sale.    J.  &  J.  Eager 
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in  a  non-prohibition  State.'=    And  a  statute  may  not  make  it 
an  offense,  and  the  contract  void,  for  one  to  solicit  and  take 


&  Co.  V.  Burke,  74  Conn.  534;  51 
Atl.  544. 

Other  cases  hold  that  some 
knowledge  of  the  illegal  intention 
of  the  vendee  is  not  sufficient;  it 
must  be  actual  knowledge.  Finch 
V.  Mansfield,  97  Mass.  89;  Adams 
y.  CouUiard,  102  Mass.  167;  Ely 
V.  Webster,  102  Mass.  384. 

Other  cases  hold  that  the  sale, 
to  be  illegal,  must  have  been  made 
"with  a  view"  to  an  illegal  resale 
in  another  State.  Webster  v. 
Munger,  8  Gray  584;  Weil  v.  Gol- 
den, 141  Mass.  364;   6  N.  B.  229. 

Before  the  passage  by  Congress 
of  what  is  known  as  the  Wilson 
Act,  it  was  held  that  the 
mere  fact  that  the  vendor  knew 
the  vendee  had  no  license  to 
sell  in  the  State  of  the  desti- 
nation of  the  liquor  shipped  to 
him,  was  immaterial,  and  did  not 
render  the  sale  invalid;  for  the 
act  of  shipment  was  a  lawful 
transaction  in  interstate  commerce. 
Carstairs  v.  O'Donnell,  154  Mass. 
357;  1.8  N.  E.  271;  Wind  v.  Her 
&  Co.,  93  Iowa,  316;  61  N.W.  1001; 
27  L.  R.  A.  219;  Eichards  v.  Wood- 
ward, 113  Mass.  285;  J.  &  J. 
Eager  Co.  v.  Burke,  74  Conn.  534; 
51  Atl.  544;  Doherty  v.  Colter,  68 
N.  H.  37:  38  Atl.  499;  Jones  v. 
Sanborn,  68  N.  H.  602;  40  Atl. 
393. 

But  see  Kohn  v.  Mileher,  43  Fed. 
641;   10  L.  R.  A.  439. 

A  statute  in  oiiC  State  may  make 
a  sale  of  liquor  to  be  shipped  in- 
to another  State  illegal,  in  which 
event  no  recovery  can  be  had  upon 
it.  Long  v.  Lynch,  38  Fed.  489; 
4  L.  E.  A.  831;  Dunbar  v.  Locke, 


62  N.  H.  442;  Hotchkiss  v.  Finan, 
105  Mass.  86.  See  Doherty  v. 
Cotter,  68  N.  H.  37;  38  Atl.  490. 
(Effect  of  Wilson  act.) 

So  is  a  statute  prohibiting  a  re- 
covery on  a  liquor  contract  made 
in  another  State  with  intent  on 
the  vendor's  part  that  the  liquor 
should  be  illegally  sold  in  the 
State  enacting  it.  Corbin  v.  Hou- 
lehan,  100  Me.  246;  61  Atl.  131. 

If  the  sale  is  completed  in  the 
prohibition  State,  of  course  there 
can  be  no  recovery.  Thus  a  sale 
of  liquor  shipped  from  Illinois  to 
Iowa  is  an  Iowa  contract,  where 
the  written  agreement  for  the  sale 
is  forwarded  from  the  former  to 
the  latter  State  and  there  signed, 
making  in  effect  a  continuing  of- 
fer to  sell  on  the  terms  stated  in 
it,  which  offer  is  accepted  by  letter 
or  telegram.  Gipps  Brewing  Co. 
V.  DeFrance,  91  Iowa  108;  58  N. 
W.  1087;  28  L.  R.  A.  386.  In 
this  case  the  price  of  the  casks 
were  held  not  recoverable,  and  so 
in  Werth  v.  Roche,  92  Me.  383; 
42  Atl.  794. 

Evidence  of  a  conversation  be- 
tween the  purchaser  and  the  sell- 
er's agent,  and  the  fact  that  the 
latter  saw  the  former  fixing  up  a 
place  of  business,  concerning  his 
intention  to  sell  liquor  is  admissi- 
ble against  the  agent's  principal, 
where  such  agent  sold  the  liquors, 
to  show  the  principal's  illegal 
knowledge  and  intent.  Wasser- 
boehr  v.  Morgan,  168  Mass.  291; 
47  N.  E.  126. 

35  Hill  V.  Spear,  50  N.  H.  253; 
Jones  V.  Surprise,  64  N.  H.  243 ; 
9  Atl.  384. 
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orders  in  a  prohibition  State  with  the  knowledge  or  reasonable 
cause  to  believe  that  the  liquors  will  be  transported  into  the 
State  and  possibly  be  sold  in  violation  of  its  laws.'^ 

Sec.  1017.    Recovery  on  foreign  sales  forbidden  by  statutes. 

In  a  few  States  statutes  are  in  force  which  prohibit  a 
recovery  on  a  sale  of  liquor  made  in  another  State  and  shipped 
into  the  States  enacting  the  statute,  and  one  of  these  statutes 
have  been  held  constitutional.^^  And  where  a  statute  of  this 
kind  provided  that  if  a  vendee  purchase  liquors  in  another 
State  with  the  intention  to  sell  them  in  the  State  of  enact- 
ment the  purchase  should  be  void,  it  was  held  immaterial  that 
the  vendor  did  not  know  of  the  illegal  intention  of  the  vendee.'* 
Under  an  early  statute  in  Massachusetts  no  recovery  could  be 
had  if  the  vendor  had  reasonable  cause  to  believe  the  vendee' 
intended  to  illegally  sell  them  in  another  State,'®  and  to  avoid 
the  contract  of  sale  it  had  to  be  shown  that  the  purchaser 
actually  entertained  such  intention ;  *°  and  mere  proof  that  the 
vendor  knew  the  vendee  was  a  liquor  dealer  did  not  necessarily 
show  that  the  buyer  intended  to  resell  the  liquors  in  violation 
of  law." 

Sec.  1018.    Sale  to  house  of  prostitution. 

If  the  o-vumer  of  liquor  sell  it  to  the  keeper  of  a  house  of 
prostitution,  mere  knowledge  on  his  part  that  the  liquor  was 


36  Durkee  v.  Moses,  67  N.  H.  115 
23   Atl.   793,   overruling   Jones   v, 
Surprise,  64  N.  H.  243;  9  Atl.  384 
Dunbar  v.  Locke,   62  N.  H.   442 
Holden  v.  Brooks,  68  N.  H.   184 


38  Meservey  v.  Gray,  55  Me.  540 ; 
Heintz  v.  LePage,  100  Me.  542; 
62  Atl.  605. 

See  Bernard  v.  Field,  46  Me. 
526;    Dearborn    v.    Hoit,    41    Me. 


20    Atl.    247.      These    three,  cases  120. 

were  overruled  because  of  the  de-  39  Lindsey   v.    Stone,    123   Mass. 

cision  in  Leisy  v.  Hardin,  135  U.  332;  Bligh  v.  James,  6  Allen  570; 

S.  100;  10  Sup.  Ct.  681.  Finch  v.  Mansfield,  97   Mass.  89; 

See  the  Connecticut  decision  of  Charlton   v.    Donnell,     100    Mass. 

State  v.  Ascher,  54  Conn.  299;   7  229. 

Atl.  822.  *o  Savage    v.    Mallory,    4    Allen 

37  Reynolds  v.  Geary,  26   Conr>.  492. 

179.    See  Carter  v.  Clark,  28  Conn.  ^i  Frank   y.   O'Neil,     125    Mass. 

5 12,. and  Donahue  v.  Coleman,  46  473. 
OoHn.  319,  applying  this  statute. 
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thereafter  to  be  illegally  sold  by  the  buyer,  or  applied  to  some 
illegal  or  immoral  use,  will  not  prevent  his  recovering  the 
purchase  price,  the  seller  not  aiding  or  participating  in  the 
illegal  objects  otherwise  than  by  the  mere  act  of  making  the 


Sec.  1019.    Recovering  back  money  paid  on  illegal  sales. 

The  rule  at  common  law  is  that  a  person  who  has  voluntarily 
paid  money  upon  an  illegal  contract  cannot  recover  it  back 
from  the  payee  on  the  ground  that  the  contract  was  void  as 
against  public  policy  or  in  violation  of  some  statute.  "When 
a  contract,  not  malum  in  se,  made  in  violation  of  the  provi- 
sions of  a  statute,  has  been  executed, ' '  said  the  Supreme  Court 
of  Maine,  "a  party  who  has  performed,  by  the  payment  of 
money,  cannot  recover  it  back,  unless  he  can  show  that  it  was 
not  paid  for  value  actually  received,  but  obtained  wrongfully 
or  by  undue  advantage,  or  unless  he  can  exhibit  a  statute 
provision  expressly  authorizing  such  a  recovery.  By  the 
common  law,  therefore,  a  person  who  has  purchased  intoxi- 
cating liquors  for  one  not  licensed  to  sell  them,  and  who  has 
received  and  paid  for  such  liquors,  could  not  recover  back  the 

42  Washington     Liquor     Co.     v.  v.  Collins,  3   Cliff.  494;    Dater  v. 

Shaw,  38  Wash.  398;  80  Pac.  536;  Earl,  3  Gray,  482;  Arfield  v.  Tate, 

Anheuser-Busch  Brewing  Ass'n  v.  7  Ired.  L.  259;  Read  v.  Taft,  3  R. 

Mason,  44  Minn.  318;    46  N.  W.  I.  175;  Cheney  v.  Duke,  10  Gill  & 

558;  9  L.  R.  A.  506;  Tracy  v.  Tal-  J.  11;  Kreiss  v.  Seligman,  8  Barb, 

mage,  14  N.  Y.  162;  Hill  v.  Spear,  439;  Michael  v.  Bacon,  49  Mo.  474; 

50  N.  H.  253  (these  last  two  cases  Brunswick    v.    Villeau,    50    Iowa, 

are  the  two  leading  cases  in  Amer-  120;  Webber  v.  Donnelly,  33  Mich, 

ica  to  the  effect  that  mere  knowl-  469 ;  Bishop  v.  Honey,  34  Tex.  245 ; 

edge  by  the  vendor  of  the  unlaw-  Wright  v.  Hughes,  119  Ind.  324; 
ful  intent  of  a  vendee  will  not  bar  ,    21  N.  E.  662;  Peineman  v.  Sachs, 

a  recovery  upon  a  contract  of  sale,  33  Kan.  621;  7  Pac.  222;   Rose  v. 

yet,  if  he  in  any  way  aids  the  ven-  Mitchell,  6  Colo.  102 ;  Banchor  v. 

dee  in  his  unlawful  design  to  vio-  Mansel,  47  Me.  58;   Henderson  v. 

late    the    law,    such    participation  Waggoner,  2  Lea  133;   Gaylord  v. 

will   prevent  him   from  maintain-  Soragen,   32  Vt.    110;    Mahood   v. 

ing  an  action  to  recover  the  pur-  Tealza,  26  La.  Ann.  108;  Delavina 

chase  money.    Armstrong  v.  Toler.  v.  Hill,  65  N.  H.  94. 
11  Wheat.  258;  6 L.Ed.  468;  Green 
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money  so  paid. ' '  *^  This  principle  is  extended  so  far  as  to 
prohibit  a  garnishee  deducting  out  of  the  credits  in  his  hands  a 
demand  against  the  principal  defendant  for  money  paid  on 
an  unlawful  sale  of  liquor.**  So  an  officer  selling  goods  upon 
a  decree  foreclosing  a  mortgage  given  to  secure  the  payment 
of  a  void  obligation  is  not  liable  for  the  money  he  has  received 
and  paid  over  to  the  mortgagee  to  a  person  who  had  secured 
the  title  to  such  goods  before  the  foreclosure,  although  such 
person  was  not  a  party  to  the  foreclosure  proceedings.*^  But 
in  a  number  of  States  statutes  have  been  enacted  permitting 
a  recovery  back  by  the  vendee  of  the  purchase  price  of  in- 
toxicating liquors  illegally  sold  him  which  he  has  paid.  This 
is  for  the  purpose  of  discouraging  the  sale  of  such  liquors. 
The  statute  of  Iowa  is  a  typical  one  of  this  class  of  legislation. 
It  provides  that  "all  payments  and  compensations  for  in- 
toxicating liquors  sold  in  violation  of  the  statute  shall  be  held 
to  have  been  received  in  violation  of  law,  and  against  equity 
and  good  conscience,  and  to  have  been  received  upon  a  valid 
promise  and  agreement  of  the  receiver,  in  consideration  of  the 
receipt  thereof,  to  pay,  on  demand,  to  the  person  furnishing 
such  consideration,  the  amount  of  said  money."*"  The 
Supreme  Court  of  this  State  has  held  this  statute  is  constitu- 
tional, notwithstanding  it  restricts  the  sale  of  intoxicating 
liquors  brought  within  the  State,  on  the  ground  that  it  is 
legislation  based  on  the  police  power  of  the  State,  and  only 
incidentally  affects  interstate  commerce.*^  Such  a  statute  can 
be  enforced  only  by  the  purchaser  of  the  liquor,  at  his  option, 

*3  Ellsworth  V.  Mitchell,  31  Me.  lo  Carter  v.  Clark,  28  Conn.  512. 

247 ;    Smith   v.    Hickman,    68    III.  « Code  Iowa,  §  2423.     See  Also 

314;    Carter    v.    Clark,    28    Conn.  Gen.  St.  Rhode  Island,  Gen.  Laws, 

512;   Thayer  v.  Partridge,  47  Vt.  •  ch.  102,  §  60;  South  Dakota  Rev. 

423 ;  Connolly  v.  McConnell,  1  Pen-  Codes,  §  7621 ;  Vermont  Rev.  Stat, 

newill   (Del.)    133;  39  Atl.  773.  §  4464;  Gen.  St.  ch.  94,  §32. 

The  purchase  price  of  other  ar-  47  Connolly    v.    Scarr,    72    Iowa 

tides   sold  at  the  same  time  the  227;  33  N.  W.  641.     But  see  now 

liquors,   are   cannot   he    recovered.  Hamilton  v.  Jos.  Schlitz  Brewing 

Jacobs  V.  Stokes,  12  Mich.  381.  Co.,  129  Iowa,  172;  105  N.  W.  438; 

*i  Thayer   v.    Partridge,   47   Vt.  Hamill  v.  Jos.  Schlitz  Brewing  Co., 

423.  138  Iowa,  138;  115  N.  \Y.  943. 
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and  only  in  the  specific  mode  prescribed  by  the  statute.*' 
It  applies  to  one  selling  the  liquors  as  the  agent  for  another, 
if  he  received  the  money  for  him ;  *'  but  it  does  not  apply  to 
liquors  sold  in  another  State,""  even  if  the  vendor  made  the 
contract  with  a  view  to  the  breach  of  the  laws  of  another 
State."^  Although  the  plaintiff  be  a  licensed  dealer,  and  can 
lawfully  sell  the  liquors  unlawfully  sold  him  by  a  brewer,  the 
fa,ct  of  his  ha.ving  a  license  will  not  prevent  him  recovering 
back  the  purchase  money  he  has  paid  for  beer  sold  him  by 
such  brewer.  The  turning  point  is  that  the  sale  by  the  brewer 
was  the  illegality  that  made  it  possible  to  recover  back  the 
purchase  money  paid.^^  If  a  licensed  retailer  sells  at  whole- 
sale— that  being  a  violation  of  law — the  purchaser  from  him 
may  recover  back  the  purchase  money  he  has  paid."^  If  other 
property  be  sold  at  the  same  time,  and  as  a  part  of  the  trans- 
action, with  the  illegal  sale  of  liquors,  then  the  vendee  may 
recover  back  the  proportional  amount  paid  for  the  liquor."' 
The  statutes  do  not  apply  to  illegal  sales  in  another  State,"" 


48  Thayer  v.  Partridge,  47  Vt. 
423. 

49  Sellers  v.  Arie  (Iowa),  38  N. 
W.  814.  But  not  if  he  did  not 
receive  the  purchase  price.  Foley 
V.  Leisy  Brewing  Co.,  116  Iowa 
176;  89  N.  W.  230;  Schober  v. 
Kosefield,  75  Iowa  455;  39  N.  W. 
706. 

50  Hamilton  v.  Jos.  SchlitJ! 
Brewing  Co.,  129  Iowa  172;  JOS 
N.  W.  438;  Bollinger  v.  Wilson, 
76  Minn.  262;  79  N.  W.'  109; 
Brown  v.  Wieland,  116  Iowa  711; 
89  N.  W.  17;  Sachs  v.  Garner,  111 
Iowa  424;  82  N.  W.  1007. 

Bi  Bollinger  v.  Wilson,  76  Minn. 
262;  79  N.  W.  109. 

=2  Becker  v.  Betten,  39  Iowa. 
668. 

53Tobert  v.  Clough,  72  Iowa 
220;  33  N.  W.  639. 

54McGuinneS8  v.  Bligh,  11  E.  I. 


94;  Dtorer  v.  Haskell,  50  Vt.  34i. 
In  this  last  case  the  defendant  sold 
a  stock  in  trade,  which  included 
intoxicating  liquors,  to  the  plain 
tiff  for  a  gross  sum,  reserving  a 
lien  for  that  part  of  the  purchase 
money  unpaid.  The  plaintiff  sold 
part  of  the  liquor  and  then  de- 
faulted in  his  payment  of  the  re- 
mainder of  the  purchase  money  in 
an  amount  greater  than  the  value 
of  the  liquor.  The  defendant  then 
took  possession  under  his  lien,  but 
later  consented  to  a  sale  by  the 
plaintiff  to  one  E,  who  paid  the 
defendant  the  ,  remainder  of  his 
claim.  It  was  held  that  the  plain 
tiff  could  not  recover  of  defend- 
ant the  amount  R  had  paid  the 
defendant.  Dtorer  v.  Haskell,  50 
Vt.  341. 

55  Kohn  V.  Melcher,  29  Fed.  433, 
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nor  does  it  apply  where  one  partner  buys  out  his  co-partner, 
for  the  statute  is  aimed  at  a  sale  where  the  title  to  the  liquors 
passes  from  one  person  to  another,  and  in  the  instance  given 
the  title  does  not  so  pass.^°  Nor  can  a  vendee  who  has  given 
his  note  for  the  purchase  money  maintain  an  action  until  he 
has  paid  the  note."*'  If  the  statute  provides  that  the  purchase 
price  may  be  reeov»red  back  "on  demand,"  then  a  demand 
must  first  be  made/*  The  amount  paid  may  be  recovered  as  a 
set-off  or  counterclaim.^"  The  action  to  recover  back  the 
money  is  not  a  penal  one  and  the  statute  of  limitations  ap- 
plicable to  a  penal  action  does  not  apply,  but  the  statute 
applicable  to  a  promise  to  pay  money  does  apply.""  The  pre- 
sumption is  that  if  the  contract  was  made  in  the  State  where  the 
suit  is  brought  that  it  was  intended  payment  should  there  be 
made,  unless  it  specifically  provides  otherwise,  even  though 
such  a  presumption  will  result  in  evading  the  contract  and 
permit  a  recovery.*^  The  right  to  recover  back  the  purchase 
price  is  such  an  one  as  cannot  be  talten  away  by  a  repeal  of 
the  statute  after  the  right  has  vested."^  Where  the  complaint 
or  petition  alleged  that  the  plaintiff  purchased  liquors  of  the 
defendant  through  its  agent,  and  paid  such  agent  the  pur- 
chase price,  the  recovery  must  be  upon  the  theory  thus  set 
forth,  even  though  the  defendant  deny  the  agency,  and  there 
can  be  no  recovery  upon  any  other  theory,'^  although  if  there 

se  Jacobs    v.    Stokes,    12    Mich.  127..    But  not  if  no   demand  has 

381.  been  made.     Oswald  v.  Moran,  8 

57  Carlin  v.  Heller,  34  Iowa,  256.  N.  D.  Ill;  77  N.  W.  281.     Other- 

■'>8  Schober  v.  Rosenfield,  75  Iowa,  wise   if   no    demand   is   necessary. 

455;    39   N.    W.    706;    Oswald    v.  Gorman  v.   Keough,  22  E.  I.  47; 

Moran,  8  N.  D.  Ill;  77  N.  W.  281.  46  Atl.  37. 

A    plea    of    settlement    of    the  6o  Woodward  v.  Squires,  41  Iowa 

cause  of  action  cannot  be  regarded  677.     Such  an  action  admits  of  a 

as  a  recognition  of  a  prior  demand  motion  for  a  new  trial.    Woodward 

for  a  return  of  the  money.     Foley  v.  Squires,  39  Iowa  435. 

V.  Leisy,   Brewing   Co.,   116   Iowa  si  Connolly    v.    Scarr,    72    Iowa 

176;    89   N".  W.  230.     Whether  a  223;  33  N.  W.  641. 

demand   was   made   is   a   question  82  Pete.s   v.   Goulden,   27   Mich, 

for  the  jury.    Foley  v.  Leisy  Brew-  171. 

ing  Co.,  supra.  63  Foley  v.   Leisy   Brewing  Co., 

ssTolman  v.  Johnson,   43   Iowa  116  Iowa  176;  89  N.  W.  230.     In 
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had  been  allegation  of  sales  by  and  payment  to  the  defendant, 
proof  of  a  sale  by  and  payment  to  the  agent  would  have  been 
admissible.®^  A  right  to  recover  back  the  purchase  money 
paid  may  be  assigned,''^  and  on  the  vendee's  death  the  cause 
of  action  survives."" 


Sec.  1020.    Burden  to  show  illegality  of  sale. 

As  all  men  are  supposed  to  not  violate  the  law  and  to  obey 
its  commands,  in  an  action  to  recover  the  purchase  price  of 
liquors  sold,  the  plaintiff  need  not  aver  and  prove  he  had  a 
license  when  he  made  the  sale,"^  and  he  has  a  right  to  have 
the  jury  instructed  that  the  presumption  is  the  sale  was 
lawful  until  the  contrary  is  proven."*  The  burden  is  upon  the 
defendant  to  plead  and  show  that  the  sale  was  made  to  him 
in  violation  of  law."^     The  fact  that  the  plaintiff  refused  to 


this  case  it  was  held  competent  to 
permit  the  president  of  the  defend- 
ant company  to  state  what  certain 
matters  on  bill  heads  furnished  to 
the  agei.t  ruaking  the  alleged  sale 
meant,  and  also  as  to  his  character 
and  relations  to  the  company. 

8*  Foley  V.  Leisy  Brewing  Co., 
supra.  In  this  case  it  is  held 
that  if  part  of  the  liquor  was  sold 
by  the  defendant,  claimed  by  the 
plaintiff  to  have  been  another 
defendant's  agent,  on  such  agent's 
own  account,  and  part  by  the  other 
defendant,  the  plaintiff  could  not 
recover. 

«5  Sellers  v.  Arie,  99  Iowa, 
515;   68  N.  W.  814. 

soGerlau  v.  Bacon,  65  Vt.  516; 
27  Atl.  198. 

The  right  to  recover  back  money 
paid  for  liquors  illegally  sold  i? 
not  limited  to  the  sum  paid  at 
any  one  time.  Peters  v.  Goulden, 
27  'Mich.  171. 

6TEohlff  V.  Bise  (Neb.),  120  N 
W.  904;   Kidder  v.  Norris,   18  N. 


H.  532;  Olson  v.  Hurley,  33  Minn. 
39;  21  N.  W.  842;  Herlock  v. 
Riser,  1  McCord  481;  Smith  v. 
Joyce,  12  Barb.  21;  Kling  v. 
Fries,  33  Mich.  275. 

88  Jones  V.  McLeod,  103  Mass. 
58.  An  action  to  recover  rent  of 
premises  where"  a  saloon  was  al- 
leged to  have  been  conducted  with- 
out a  license  with  the  plaintiff's 
knowledge  and  connivance. 

69 Kelly  V.  Earl,  29  C.  P.  (Can.) 
477;  Tivomey  v.  O'Brien,  29  Vict. 
L.  R.  729;  25  Austr.  L.  T.  255; 
10  Austr.  L.  R.  101;  Trott  v.  Irish, 
1  Allen,  481 ;  Overstreet  v.  Bru- 
bacher,  98  Mo.  App.  75;  71  S.  W. 
1090;  Denton  v.  Logan,  3  Met. 
(Ky.)  434;  Showyer  v.  Chamber- 
lain, 113  Iowa  742;  84  N.  W.  661: 
Silverman  v.  Rumbarger,  4  Pa. 
Super.  Ct.  439;  Julius  Winkel- 
raeyer  Brewing  Ass'n  v.  Nipp,  0 
Kan.  App.  730;  50  Pac.  956; 
Carter  v.  Fischer,  127  Ala.  52;  2S 
So.  376. 

In    South    Carolina    it   is    held 
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testify  concerning  the  sale,  on  the  ground  that  his  evidence 
might  incriminate  him,  may  be  taken  into  consideration  in 
determining  the  illegality  of  the  sale.''"  Where  the  defense 
is  that  the  sale  occurred  in  a  county  in  which  local  option 
was  in  force,  when  it  devolves  upon  the  defendant  to  show  an 
actual  sale  in  that  county,  and  if  the  court  does  not  take 
judicial  notice  that  the  local  option  law  is  in  force  there,  then 
also  that  the  law  had  been  adopted.''^  So,  as  elsewhere  dis- 
cussed, the  purchaser  may  plead  and  show  that  the  plaintiff 
sold  the  liquors  to  him  knowing  he  intended  to  illegally  sell 
them,'^  arid  for  the  purpose  of  showing  knowledge  on  the 
part  of  the  plaintiff  of  his  illegal  intentions  the  defendant 
may  show  other  sales  between  them,  as  tending  to  show  the 
plaintiff's  connivance  at  his  illegal  course  of  business."  In 
Iowa,  where  prohibition  is  the  rule,  the  burden  is  held  to  be 
upon  the  plaintiff  to  show  the  sale  was  legal.''* 

Sec.  1021.    Bills  and  notes. 

A  bill  or  note  given  for  the  purchase  money  of  intoxicating 
liquors  illegally  sold  is  invalid,  and  a  recovery  can  no  more 
be  had  upon  it  than  a  recovery  of  the  purchase  price  can  be 
had.''    And  it  is  void  even  though  given  to  secure  an  exten- 

that  the  question  of  the  validity  v.  Fitzpatrick,  48  Ark.  487;   3  S. 

of  a  sale  of  liquors  in  that  State,  W.  527. 

on  the  ground  of  their  contraband  '3  Briggs   v.    Eafferty,    14   Gray 

nature  can  be  raised  only  by  the  525;    Bluthenthal   v.    McWhorter, 

State.     Em  parte  Neal,  etc.,   Co.,  131  Ala.  642;   31  So.  559. 

58  S.  C.  269 ;  36  S.  E.  584.  74  Westheimer    &     Sons   v.   Ha- 

70  Andrews   v.   Frye,   109   Mass.  brinck,  131  Iowa  643;    109  N.  W. 

234.  189. 

TiClohessy    v.    Roedelheim,    99  ^s /»  j-g  i^merise,  73  Vt.  304 ;  50 

Pa.    St.    56;    Bluthenthal   v.   Me-  Atl.    1062;    Warren   v.    Chapman, 

Whorter,  131  Ala.  642;  31  So.  559.  105   Mass.   87;    Glass   v.    Alt.    17 

72Terre  Haute   Brewing   Co.   v.  Kan.    444;    Jones   v.   Yokum    (8. 

Hartman,    19   Ind.   App.   596;    49  D.),    123    N.    W.    272;    Weil    v. 

N.  E.   864;    Fred  Miller  Brewing  Golden,   141  Mass.   364;    6  N.  E. 

Co.  V.  Stevens,  102  Iowa  60;  71  N.  229;    Downey    v.    Charles    F.    S. 

W.    186;    Tivomey  v.   O'Brien,  29  Gove  Co.,  201  Mass.  251;  87  Sf.  E. 

Vict.  L.  E.  729;   25  Austr.  L.  T.  597;    McWhorter    v.    Blumenthal, 

255;  10  Austr.  L.  R.  101;  CBryan  136  Ala.  568;  33  So.  552;  Smith 
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sion  of  the  time  for  payment  of  the  purchase  price  after  it 
had  become  diiCj'^  or  is  given  in  part  for  the  purchase 
price  of  liquor  unlawfully  sold.'^  And  if  only  a  part  of  the 
consideration  is  invalid,  yet  no  recovery  can  be  had  upon  the 
note,  because  the  note  is  indivisible/*  The  most  difficult  ques- 
tion arising  in  connection  with  notes  is  where  they  have  been 
endorsed  to  innocent  endorsees,  for  value,  before  maturity,  or 
before  they  have  been  dishonored.  A  note  thus  endorsed  is 
generally  held  valid  in  the  endorsee's  hands,  even  though  a 
statute  provides  that  all  payments  and  compensations  for  in- 
toxicating liquors  sold  "shall  be  deemed  to  be  received  in 
violation  of  law,  without  consideration,  against  law,  equity 
and  good  conscience. ' ' ''"  Cut  where  a  statute  provided  that 
"no  action  of  any  kind  shall  be  had  or  maintained  in  any 
court  in  this  State  for  the  recovery  of  or  possession  of  intoxi- 
cating liquor  or  the  value  thereof,  except  such  as  is  purchased 
in  accordance  with  the  provisions  of"  it,  a  promissory  note 
in  Vermont  was  held  void  in  the  hands  of  an  innocent  and 
bona  fide  holder  for  value  who  took  it  in  the  usual  course  of 
business.*"  But  if  the  .endorsee  paid  nothing  for  the  note, 
then  it  is  void  in  his  hands,  although  he  took  it  without  notice 
before  its  maturitv.*'^ 

V.   Benton,   20  Ont.  344;   Breyfus  39  Am.  Dec.  779  (see  Baxter  v.  El- 

V.  Goss,  67  Kan..  57 ;  72  Pac.  537 ;  lis,    57    Me.    178);     Hapgood     v. 

Oakes  v.  Merrifield,  93   Me.  297;  Needham,    59   Me.   442;    Wing   v. 

45  Atl.  31;   Wagner  v.  Scherer,  89  Ford,   89   Me.   140;    35   Atl.   1023; 

K.   Y.   App.   Div.   202;    85   N.   Y.  Pindar  v.  Barlow,  32  Vt.  828. 

Supp.  894.  *»  Streit  v.  Sanborn,  47  Vt.  702. 

76  Glass  V.  Alt,  17  Kan.  444.  But  see  Pindar  v.  Barlow,  31  Vt. 

T!  Nourse  v.  Pope,  13  Allen.  529 ;    Converse   v.   Foster,   32    Vt. 

TsWadsworth    v.    Dunnam,    117  828. 

Ala.  661;   23  So.  699;   Warren  v.  si  Oakes   v.    Merrifield,    93    Me. 

Chapman,  105  Mass.  87.  297;    45   Atl.    31;     Eberstadt     v. 

79Cazet  V.   Field,  9  Gray,  329;  Jones,  19  Tex.  Civ.  App.  480;   48 

Xorris  v.  Langley,  19  N.  H.  423;  S.  W.  558;  Doherty  v.  Cotter,  68 

Doe  V.   Burnham,  31  N.  H.   426;  N.  H.  37;    38  Atl.  499;   Jones  v. 

Great  Falls  Bank  v.  Farmington,  Sanborn,   68   N".  H.   602;    68   Atl. 

41  N.  H.  321;  Campbell  v.  Jones,  602. 

2  Tex.   Civ.  App.   203 ;    21   S.  W.  See  also  Downey  v.  Charles  F.  S. 

723;    Cottle    v.    Cleaves,    70    Me.  Gove  Co.,  201  Mass.   251;    87  N. 

256;  Field  v.  Tibbetts,  57  Me.  358;  E.  597. 
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Sec.  1022.    Contract   in   restraint    of    trade — Measiire    of 
damages. 

It  has  not  been  the  policy,  either  in  England  or  in  this 
country,  to  encourage  the  traffic  in  intoxicating  liquors.  In 
this  country  public  policy  and  the  whole  action  of  the  legis- 
lative power  has  imiformly  been  to  limit,  restrict  or  absolutely 
prohibit  the  traffic,  Snd  hence,  a  contract  in  restraint  of  the 
traffic,  if  made  upon  a  sufficient  consideration,  will  be 
enforced,  though  the  restraint  be  territorially  co-extensive  with 
the  State.'^  .'Accordingly,  a  bond  for  $1,000,  conditioned  that 
the  obligor  should  sell  no  more  spirituous  or  malt  liquors  or 
wines  within  a  county  named,  after  a  specified  time,  or  cause 
the  same  to  be  sold,  -within  sa'd  county,  either  directly  or 
indirectly,  after  the  time  specified,  was  held  to  be  a  valid 
contract,  and  that  the  sum  of  $1,000  named  in  the  bond  for  a 
breach  of  its  conditions,  was  liquidated  damages  and  not  a 
penalty.*'  The  theory  for  so  holding  was  that  where  a  cove- 
nant is  for  the  abstaining  from  doing  some  particular  act  or 
acts,  or  for  their  performance,  which  are  hot  measurable  by 
any  exact  pecuniary  standard,  and  it  is  agreed  that  the  party 
covenanting  shall  pay  a  stipulated  sum  for  a  violation  of  any 
such  covenant,  that  sum  is  to  be  deemed  liquidated  damages, 
and  not  a  penalty. ^^ 

Sec.  1023.     Covenants  in  deed  not  to  use  premises  for  sale 
of  intoxicating  liquors. 

A  covenant  in  a  deed  that  the  premises  conveyed  are  not 
to  be  used  for  saloon  or  dramshop  premises  is  valid,  and  an 
injunction  will  lie  to  prevent  a  breach  of  such  covenant, 
although  the  violation  of  the  covenant  might  cause  no  sub- 
stantial damages.*'     A  covenant  of  this  kind  runs  with  the 

82  Harrison  v.  Lockhart,  25  Ind.  59  III.  App.  581 ;  affirmed  163  111. 
112;  McAllister  v.  Howell,  42  Ind.  652;  45  N.  E.  144;  Sutton  v.  Head, 
15.  86  Ky.   156;   5  S.  W.  410;   9  Am. 

83  Studabalier  v.  White,  31  Ind.  St.  274;  Taylor  v.  Becker,  6  Ohio 
211.  Dec.  151;  6  Wkly.  L.  Bull.  25;  In 

84  Bagley  v.  Peddie,  5  Sandf.  (N.  re  Snyder's  Lease,  2  Pa.  Dist.  Rep. 
Y.)    192.  785;  Hotcher  v.  Andrews,  5  Bush, 

8s  Star  Brewery  Co.  v.   Primer,       561;    Sullivan   v.    Kohlenberg,   31 


1809  EIGHTS   IN    AND    CONTRACTS    CONCERNING.  §  1023 

land.'*  But  an  agreement  by  an  owner  of  premises  with  an 
adjoining  landowner  that  for  ten  years  he  will  neither  sell 
nor  permit  to  be  sold  on  the  premises  intoxicating  liquors  is 
not  a  covenant  running  with  the  land,  and  subsequent  pur- 
chasers are  not  bound  thereby,  unless  they  had  such  notice 
of  it  as  to  imply  that  they  assumed  its  provisions  as  a  part 
of  the  consideration.*'  But  where  a  parol  agreement  existed 
between  the  grantor  and  grantee  that  the  latter  would  not  use 
the  land  conveyed  for  saloon  purposes,  the  fact  that  parts  of 
the  land  had  been  resold  without  any  reference  to  the  agree- 
ment was  held  not  to  defeat  the  grantor's  rights  to  enjoin  the 
prohibited  use  of  so  much  of  the  premises  as  the  first  grantee 
still  owned.**'  It  was  also  held  in  the  same  ease  that  the  fact 
that  the  grantee  had  permitted  a  druggist  who  occupied  a 
store  room  on  the  premises,  and  had  a  license  to  sell  liquors 
in  packages  to  so  sell  them,  but  not  to  be  drunk  on  the  prem- 
ises, would  not  prevent  such  grantor  obtaining  an  injunction.*' 
The  owner  of  land  in  platting  it  may  annex  a  condition  to 
the  plat  that  no  liquors  shall  ever  be  sold  on  any  of  the  lots 
of  the  platted  premises,  and  all  persons  purchasing  such  lots 
win  be  bound  thereby, 'especially  if  such  a  condition  be  in- 
serted in  their  deeds  or  conveyances.""  But  where  no  such 
provision  is  contained  in  the  plat,  yet  it  is  the  general  plan 
of  the  original  owner  to  prohibit  the  sale  of  liquor  upon  each 
and  every  lot  of  the  plat,  an  action  will  not  lie  by  grantees 
of  certain  lots  against  one  of  their  number  to  enforce  the 

Ind.    App.    215;     67    N.    E.    541;  785;  Hotcher  v.  Andrews,  5  Bush 

Haines  v.  Einwachter   (N.  J.  Ch.)  561. 

55  Atl.  38.  sTSjobloiu  v.  Mark,    103   Minn. 

As  to  standing  by  and  seeing  the  193;    114  N.   W.   746.     See   Sulli- 

grantor    go    to    great    expense    to  van  v.  Kohlenberg,  31   Ind.   App. 

prepare  the  premises  conveyed  for  215;   69  N.  E.  541. 

the  sale  of  intoxicating  liquor,  see  8*  Hall    v.    Solomon,     61     Conn. 

Haines  V.  Einwachter  (N.  Y.  Ch.)  476;    23   Atl.   876;    29    Am.   Eep. 

55  Atl.  38.  218. 

88  Sutton  V.  Head,  86  Ky.  156 ;  89  Hall  v.  Solomon,  supra. 
5  S.  W.  460;  9  Am.  St.  274;  Sul-  90  Whealkate  Min.  Co.  v.  Mulari, 
livan  v.  Kohlenberg,  31  Ind.  App.  152  Mich.  607;   116  N".  W.  360;  15 
215;    67   X.   E.   541;    In   re   Sny  Det.  Leg.  News  278;  Judd  v.  Rob- 
ber's   License,    2    Pa.    Diat.    Eep.  ison,  41  Colo.  222;  92  Pao.  724. 
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covenants  in  a  purchaser's  deed  to  which  they  are  not  parties, 
such  purchaser  not  being  chargeable  with  constructive  notice 
of  the  general  plan  of  the  plat  or  scheme  for  restricting  the 
use  of  all  the  property  in  the  plat  at  the  time  he  purchased 
his  lot,  by  the  record  of  other  deeds  of  property  in  such  plat 
containing  similar  covenants ;  and  such  a  covenant  in  his  deed 
is  not  for  their  benefit.'^ 

Sec.  1024.    Avoiding  leases. 

In  several  States  statutes  are  in  force  which  provide  that 
if  a  tenant  use  the  leased  premises  for  the  unlawful  sale  of 
intoxicating  liquors  the  landlord  may  cancel  the  lease  or  the 
lease  shall  be  deemed  forfeited.  Where  such  a  statute  is  in 
force  an  action  of  forcible  entry  and  detainer  may  be  main- 
tained at  once  upon  the  perpetration  of  the  unlawful  act,  and 
it  is  not  necessary  to  first  obtain  a  decree  declaring  the  lease 
f orf eited.'^  Payment  of  rent  in  advance  for  the  period  during 
which  the  violation  of  law  takes  place  will  not  save  the  lease 
from  forfeiture,"^  and  even  a  sublessee  of  a  part  of  the  prem- 
ises may  be  ejected.'*  Where  a  statute  provides  that  if  a 
tenant  shall  violate  the  liquor  statutes  it  shall  work  a  for- 
feiture of  his  lease,  a  violation  of  a  liquor  statute  passed 
after  such  first  statute — as  one  forbidding  a  sale  on  Sunday — 
works  such  a  forfeiture."''  Such  statutes  are  declaratory  of 
a  principle  that  existed  at  common  law  independent  of  statu- 
tory enactment."®  To  forfeit  the  lease  it  is  not  necessary  to 
stipulate  in  the  lease  that  it  should  be  forfeited  on  a  violation 
of  the  liquor  statutes."^  Inasmuch  as  the  sale  of  intoxicating 
liquors  is  of  itself  not  an  illegal  business,  a  lease  of  premises 
to  be  used  for  that  purpose  is  not  void  nor  voidable,"*  and  it  is 

91  Judd  V.  Eobison,  41  Colo.  »3  Moser  v.  Steabel,  29  Ohio  Cir. 
222;  92  Pac.  724.  Ct.  Rep.  487. 

92  McGarvey  v.  Puckett,  27  Ohio  se  Moser  v.  Steabel,  29  Ohio  Cir. 
St.  669;  Moser  v.  Stebel,  29  Ohio  Ct.  Eep.  487. 

Cir.  Ct.  Eep.  487.  "'  Commonwealth  v.  Morris,  129 

.    93  McGarvey  v.  Puckett,  27  Ohio  Ky,  440;   112  S.  W.  580;   33  Ky. 

St.  669.  L.  Eep.  987. 

94  People    V.    Bemi'tt,    14    Hun,  9«Weitzel    v.    Slavin,    13    Ohio 

63.  Cir.  Ct.   Eep.  221;    7   Ohio  Dec. 
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not  avoided  by  their  subsequent  use  for  that  purpose.""  Nor 
is  a  lease  of  premises  within  a  prohibited  distance  of  a  school- 
house  void  if  a  valid  and  existing  license  could  have  been 
transferred  from  other  premises  within  the  prohibited  district 
as  provided  by  a  statute.^  A  lessee  cannot  escape  payment  of 
his  rent  by  showing  that  premises  leased  as  club  rooms  were 
converted  into  a  gambling  house,  or  liquor  shop  for  illegal 
sales,  in  the  absence  of  evidence  to  show  that  the  lessor  knew 
that  the  object  for  which  the  rooms  were  rented  was  that  of 
gambling  or  selling  intoxicating  liquors  illegally.^  Thus, 
where  a  lessor,  on  renting  premises  for  a  restaurant,  fearing 
that  liquors  might  be  illegally  sold  in  the  leased  premises  and 
thus  become  subject  for  the  Iowa  mulct  tax,  took  from  the 
lessee  a  bond  that  he  would  not  engage  in  any  unlawful  busi- 
ness and  would  hold  the  lessor  harmless  for  any  expenditure 
under  the  liquor  prohibition  law,  it  was  held  that  it  was  valid 
in  the  absence  of  evidence  of  connivance  on  the  lessor's  part, 
and  that  it  could  not  be  successfully  urged  that  the  bond  was 
a  mere  cover  for  an  agreement  to  use  the  premises  for  an 
unlawful  purpose.  To  avoid  the  bond  on  that  ground,  the 
burden  was  on  the  lessee  to  show  it.''  If  a  landowner  rent  his 
premises  expressly  for  a  saloon,  a  subsequent  statute  making 
the  sale  of  intoxicating  liquors  unlawful  in  such  a  building 
avoids  the  lease  and  releases  the  lessee  from  all  future  rent ;  * 

155;     Goodall    v.    Gerke    Brewing  O'Bryane  v.  Hadley  (Ala.),  50  So. 

Co.   (Ohio  St.),  46  X.  E.  983;  Mc-  87. 

Keever  v.  Beajcojn,  101  Iowa  173;  In  the  last  case  it  is  also  held 

70  N.  W.  112.  if  the   premises  were   also  rented 

98  Kittredge   v.  Allemenia   Soci-  for  the  sale  of  liquors,  cigars  and 

ety,  3  Ohio  N.  P.  312.  "soft     drinks,"     then     prohibition 

1  Shedlinsky  v.  Budweiser  Brew-  would  not  annul  the  lease  and  re- 
ing  Co.,  17  N.  Y.  App.  Div.  470;  lease  the  lessee  from  future  rents. 
45  N.  Y.  Supp.  174.  But   the   lessee  of   premises   for 

2  Commagere  v.  Brown,  27  La.  saloon  purposes  for  five  years  is 
Ann.  814.  hound  thereby,  even  though  he  is 

3  Harbison  v.  Shirley,  139  Iowa  unable  to  procure  a  license,  and 
605;  117  N.  W.  963.  even  though    a    license    is    never 

*  Hooker  V.  Mueller  (Mich.),  123  granted   for  more   than   one  year. 

N.  W.  24   (local  option  adopted)  ;  Burkett  v.  Loed   (Ind.),  88  N.  E. 

Heart  v.  East  Tennessee  Brewing  346. 
Co.     (Tenn.),     113     S.    W.     364; 
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but  the  fact  that  a  corporation  cannot  be  licensed  to  keep  a 
saloon  will  not  make  it  unlawful  for  a  brewing  company  to 
lease  premises  in  order  to  have  its  own  beer  sold  in  them." 
Where  a  lease  provided  that  if  the  lessee  should  be  convicted 
of  any  violation  of  the  liquor  laws,  the  lessor  might  re-enter 
and  thereupon  the  lease  should  determine,  it  was  held  that 
this  provision  could^not  be  restricted  to  such  a  conviction  as 
would  prejudice  the  license,  but  must  be  construed  as  referring 
to  any  conviction  whatsoever  of  a  violation  of  such  lavs.® 
An  agreement  by  a  lessor  to  procure  a  license  for  the  lessee 
is  not  contrary  to  public  policy.'  Where  a  statute  imposes  a 
penalty  on  a  landowner  who  permits  his  premises  to  be  used 
for  the  sale  of  intoxicating  liquor,  a  landlord  who  has  knowl- 
edge his  tenant  is  so  using  the  premises  cannot  recover  of  him 
for  their  use  and  occapation.^  If  premises  be  leased  for  a  gro- 
cery store  they  cannot  be  used  for  a  saloon,  and  an  injunction 
lies  to  restrain  such  use  of  the  demised  premises.^  If  a  lease 
contain  a  clause  prohibiting  the  sale  of  intoxicating  liquors  on 
the  premises,  and  providing  for  its  forfeiture  if  this  clause 
be  violated,  it  is  not  binding  on  a  sublessee  who  takes  his  sub- 
lease without  any  knowledge  of  such  provision.^" 

Sec.  1025.     Covenant  not  to  build,  etc.,  public  house  on  land. 

"It^^  is  provided  by  s.  21  of  the  English  Beerhouse  Act, 
1830,  and  s.  44  of  the  Refreshment  Houses'  Act,  1860,  that 
covenants  against  houses  being  used  as  publie  houses  shall 

6  Conservative  Realty  Co.  v.  St.  lessor  and  lessee.  Justice  v.  Lowe, 

Louis  Brewing  Asa'n,  133  Mo.  201;  26  Ohio  St.  372. 

113  S.  W.  229.  8  Mitchell    v.    Scott,    62    N.    H. 

0  Ohlsson  V.  Kuhr,  18  Juta,  205.  596. 


A  covenant  not  to  sublet  licensed  »  Jalageas   v.    Winton,    119    111. 

premises  is  violated  by  the  lessee  App.  139. 

subletting  to  his  wife.     Patterson  lo  Ft.  Worth  Fair  Ass'n  v.  Ft. 

v.  Murray,  15  N.  Z.  L.  R.  487.  Worth  Driving  Club    (Tex.),   :21 

1  Cavanaugh   v.  Iowa  Beer   Co.,  S.  W.  213. 

136   loWa   276;    113   N.   W.    856;  "This    section    is    taken    from 

Boucher  v.    Capitol   Brewing   Co.,  Patterson's     Licensing    Acts     (19 

[1905],  9  Ont.  L.  R.  266.  ed.),  p.  110. 

When  lease  is  void  as  to  both 
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extend  to  houses  licensed  under  the  Beerhouse  Acts  and  the 
Refreshment  Houses'  Act,  1860.  The  existence  of  these 
sections  has  been  overloolced  in  some  of  the  decisions  of  the 
courts  on  this  subject.^^  A  covenant  not  to  sell  ale,  beer,  wine 
or  spirits,  was  held  to  include  sale  of  beer  though  only  sold  in 
bottles.^^  A  covenant  not  to  use  a  public  house  was  held  not 
to  include  off  license  for  sale  of  beer.^*  A  covenant  not  to 
use  'as  an  inn,  public  house,  or  tap  room,  or  for  the  sale  of 
spiritous  liquors  or  ale  or  beer,'  was  held  to  include  off 
license  to  sell  spirits  in  bottle.^'  A  covenant  not  to  use  as  a  beer- 
house, inn,  or  public  house,  for  the  sale  of  spirituous  liquors, 
was  held  not  to  include  off  beer  licenses.^*  A  covenant  not  to 
carry  on  trade  of  hotel  or  tavern  keeper,  publican  or  beershop 
keeper,  or  seller  by  retail  of  wine,  beer,  spirits,  was  held  not  to 
include  off  license  for  wine  and  spirits  in  bottle.^'  A  covenant 
not  to  use  for  aji  inn,  public  house  or  beerhouse,  was  held  not 
to  extend  to  tenant  of  assignee  if  he  had  no  notice  of  cove- 
nant." A  covenant  not  to  erect  a  shop  was  held  to  include  a 
public  house.^"  A  covenant  not  to  let  or  demise  for  eating 
house  was  held  not  the  same  as  permitting  tenant  to  so  use  it.^" 
A  covenant  not  to  open  tavern,  beerhouse  or  place  licensed 
for  sale  of  liquors,  was  held  to  bind  the  assignee  of  land,  with 
notice  of  the  covenant,  although  no  damage  shown.^^  A  cove- 
nant not  to  use  as  a  public  house,  tavern  or  beershop  was  held 

12  This  and  the  next  three  sec-  i^  Jones  v.  Bone    [1870],  L.  E. 

tions     are     taken,,    with     a     few  9  Eq.  674;  39  L.  J.  Ch.  405;   23 

changes,   from  Patterson's  Licens-  L.  T.  304;   18  W.  R.  489;  34  J.  P. 

ing  Acts.     ( 19  ed. ) ,  pp.  110-133.  468,'distinguishing  Fielden  v.  Ala- 

18  Wilson  V.  Hart  [1866],  L.  E.  ter,  supra. 

1  Ch.  463.  18  Carter  y.  Williams  [1870],  L. 
"Pease  v.  Coats   [1866],  L.  R.  R.  9  Eq.  678;  39  L.  J.  Ch.  560;  23 

2  Eq.   688;    36   L.   J.  Ch.   57;   30  L.  T.  183;   18  W.  R.  593. 

J.  P.  819;  14  L.  T.  886.  i»  HaU  v.  Box  [1870],  18  W.  E. 

loPielden  v.   Alater    [1869],  L.  820. 

E.  7  Eq.  523;   38  L.  J.  Ch.  379;  20  Kemp  v.  Bird   [1877],  5   Ch. 

20  L.  T.  485;    17  W.  E.  485.  D,  974;  46  L.  J.  Ch.  828;  42  J.  P. 

18  London  &  Northwestern  Rail  36;  25  W.  R.  838. 

Co.  V.  Garnett  [1869],  L.  E.  9  Eq.  21  Eichards  v.  Revitt   [1877],  7 

26;  39  L.  J.  Ch.  25;  21  L.  T.  352;  Ch.  D.  224;   44  L.  J.  Ch.  472;  26 

18  W.  R.  246.  W.  E.  166;' 37  L,  T.  632. 
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to  include  off  license  for  beer.^^  A  covenant  not  to  use  as 
public  house,  tavern  or  beerhouse  was  held  not  to  include  off 
beer  license  held  by  a  grocer.^^  A  covenant  by  purchaser  not 
to  carry  on  trade  of  retailer  of  wine,  spirits,  beer,  was  held 
to  apply  to  sublessee  of  purchaser  though  having  no  notice 
of  covenant  using  off  licenses.^*  A  covenant  by  purchaser 
not  to  carry  on  tra€e  binds  purchaser's  lessee  who  is  bound 
to  inquire  into  lessor's  title.^^  Where  a  covenant  provided 
the  purchaser  was  not  to  erect  tavern,  public  house  or  beer- 
shop,  it  was  held  a  sub-tenant  of  the  assignee  of  purchaser 
was  bound  not  to  use  an  off  beer  license.^"  Where  by  a  cove- 
nant not  to  carry  on  certain  offensive  trades  and  not  to  erect 
on  a  particular  piece  of  land  'any  beerhouse  or  shop  or  any 
hotel  of  less  annual  value  than  £50,'  it  was  held  the  word 
'shop'  is  limited  to  beershop.^^  Where  no  steps  had  been 
taten  for  five  years  to  enforce  a  covenant  not  to  build  a  shop 
on  the  lajtid  or  to  use  any  house  as  a  shop,  or  to  carry  on 
any  trade  therein,  and  the  character  of  the  neighborhood  had 
changed,  the  court  refused  an  injunction  to  enforce  the  cove- 
nant.^' A  covenant  provided  that  no  shop  or  other  building 
erected  on  a  plot  of  land  should  be  used  as  an.  inn,  tavern  or 
beerhouse,  nor  should  any  wine,  beer,  or  other  intoxicating 
liquors  be  sold  thereon.  For  upwards  of  twenty-four  years 
spirits  had  been  sold  openly  under  a  license  in  shop  erected 
on  site.  It  was  held  that  the  shop  was  not  now  bound  by  the 
restrictive  covenant.^"     A  defendant  covenanted  not  to  use  a 

22  London  &  Suburban  C!o.  \.  27  Formby  v.  Barker  [1903],  2 
Field  [1881],  16  Ch.  D.  645;  38  Ch.  539;  72  L.  J.  Ch.  716;  51  W. 
L.  J.  Ch.  549;  44  L.  T.  444.  R.  646;  89  L.  T.  249. 

23  Holt  V.  Collyer  [1881],  16  Ch.  2s  Sayers  v.  Collyer  [1884],  28 
D.  718;  45  J.  P.  456;  44  L.  T.  214.  Ch.  D.  103;  54  L.  J.  Ch.  1;  55  L. 

24Thornewall  V.Johnson  [1881],  T.   723;    33   W.   R.   91;    49   J.  P. 

50  L.  J.  Ch.   641;   44  L.  T.  768;  244. 

29  W.  E.  707.  29Hepworth   v.   Pickles    [1900], 

25  Patman  V.  Harland  [1881],  17  1   Ch.   108;    69  L.   J.   Ch.   55;   48 

Ch.  D.  353;  50  L.  J.  Ch.  642;  44  W.  E.  184;  81  L.  T.  818.    See  also 

L.  T.  728;  29  W.  E.  707.  In  re   Summerson    [1900],    1    Ch. 

zeNicol  V.  Penning   [1881],   19  112,  note. 
Ch.  D.  258;  45  L.  T.  738;  51  L.  J. 
Ch.  166. 
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house  as  a  coffee  house.  He  was  a  dealer  in  tea  and  proposed 
as  ancillary  to  his  business  for  the  convenience  of  his  cus- 
tomers to  sell  light  refreshments,  consisting  of  cups  of  tea 
and  coffee,  bread  and  butter,  etc.,  to  be  consumed  on  the 
premises.  It  was  held  that  this  was  a  violation  of  the  cove- 
nant.^" A  club  of  working  men  were  the  lessees  of  premises, 
the  lease  of  which  contained  a  covenant  that  they  should  not 
be  used  for  the  sale  of  wines,  malt,  or  spirituous  liquor.  The 
rules  provided  for  the  purchase  of  liquor  and  its  distribution 
at  fixed  prices  among  the  members,  by  whom  it  was  consumed 
upon  the  premises,  the  profits  being  applied  to  the  general 
purposes  of  the  club.  It  was  held  not  a  sale  within  the  mean- 
ing of  the  covenant.  "^^ 

Sec.  1026.    Covenant  to  take  all  beer  from  landlord. 

"Where  ^^  the  purchaser  of  land  covenanted  to  take  all 
beer  from  C,  the  vendor,  who  was  to  have  exclusive  right  to 
supply,  an  assignee  of  purchaser  was  restrained  by  an  in- 
junction from  taking  beer  from  another  than  C."^  Under 
covenant  by  publican  to  take  all  beer  sold  at  this  house  and 
other  house  from  lessor,  an  assignee  of  second  house,  with 
notice,  was  held  bound  by  covenant.  A  covenant  to  supply 
beer  means  good  marketable  beer.  Under  a  covenant  to  take 
beer  and  covenant  to  supply  beer,  the  first  covenant  is  condi- 
tional on  second  covenant.^*  A  oovenant  by  tenant  to  pur- 
chase all  beers  he  sells  from  his  landlord  implies  covenant  of 
landlord  to  supply  the  beer,  and  is  not  broken  by  tenant 
buying  lessor's  beer  through  agent.^°  Under  a  covenant  by 
lessee  and  assigns  of  public  house  to  take  all  beer  from  lessor 

soFitz  V.  lies  [1893],  1  Ch.  77;  L.  T.  188;  17  W.  K.  662;  33  J.  P. 

62  L.  J.  Ch.   258;   68  L.  T.   108;  659. 
2  E.  132.  These  houses  are  known  in  Eng- 

31  Eankin  v.  Hunt  [1894],  10  E.  land  as  "tied  houses." 

249.  34Luker  v.  Dennis  [1877],  7  Ch. 

32  This  section  is  taken  from  D.  227;  47  L.  J.  Ch.  174;  37  L. 
Patterson's    Licensing     Acts      (19       T.  827;  26  W.  E.  167. 

ed.),  p.  113.  ssBdwick  v.  Hawkes  [1881],  18 

ssCatt  V.  Tourle  [1869],  L.  E.  Ch.  D.  199;  50  L.  J.  577;  45  L. 
4  Ch.  654;  38  L.  J.  Ch.  665;   21       T.  168. 
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and  assigns,  it  was  held  that  the  covenant  might  be  enforced  by 
assign  of  lessor  though  beer  made  at  a  different  brewery  and 
that  the  covenant  ran  with  the  land.^"  A  executed  an  agreement 
under  seal  to  take  an  hotel  as  yearly  tenant  to  B  &  Company, 
and  covenanted  to  purchase  all  his  beer  of  B  &  Company  '  and 
their  successors  in  business. '  B  &  Company  sold  and  conveyed 
their  brewery,  indulging  the  hotel  and  business,  to  C  &  Com- 
pany, who  werfl  brewers,  and  who  incorporated  B  &  Company's 
business  with  their  own.  It  was  held  that  the  covenant  ran 
with  the  land  and  that  C  •&  Company,  as  successors  in  business 
of  B  &  Company  and  owners  of  the  reversion  in  fee  of  the 
hotel,  were  entitled  to  the  benefit  of  it.''  Under  a  covenant 
by  lessee  to  buy  wine  from  lessor,  and  upon  compliance  "with 
covenant  lessee  to  be  entitled  to  abatement  of  rent,  it  was 
held  that  the  covenant  ran  with  the  land,  so  that  assigns  of 
lessee  were  bound  by  the  burden  and  entitled  to  the  benefits  of 
the  covenant  as  against  the  assigns  of  the  lessors.'^  Under  a 
covenant  to  take  all  beer  required  for  the  business  and  reduc- 
tion of  rent  so  long  as  all  beer  taken,  it  was  held  that  the 
covenant  to  take  all  beer  was  absolute  and  that  lessee  had  not 
the  option  to  deal  with  a  rival  brewer  and  pay  the  full  rent.^' 
A  covenant  by  lessor  of  public  house  that  lessee  should  take 
all  beer  from  the  lessor  and  that  the  lessor  may  distrain  for 
the  unpaid  price  of  beer  sold  makes  the  lease  a  bill  of  sale 
and  it  must  be  registered  as  such  as  regards  that  covenant, 
but  the  lease  is  not  void  as  to  other  covenants.*"  Under  a 
covenant  in  brewer's  lease  to  buy  beer  of  'lessor  or  his  firm 
or  their  successors  in  business'  whether  binding  the  lessee  to 
buy  beer  of  the  assigns  of  the  reversion  of  the  premises  but 
not  of  business  of  lessor,  on  the  ground  that  lessor  within 
interpretation  clause  was  included,  when  context  allowed  'ex- 

soCleggv.  Hands  [1890],  44  Ch        387;  76  L.  T.  273;  45  W.  E.  434; 

D.  503;  55  J.  P.  180  13  L.  T.  E.  310. 

37  Manchester    Brewery     Co.     v.  so  Hanbury  v.  Cundy  [1888],  58 
Coombs   [1901],  2  Ch.  608;   70  L.       L.  T.  155. 

J.  Ch.  814;  82  L.  T.  347;  16  T.  L.  *o  Stevens  v.  Marston  [1890],  55 

E.  299.  '  J.  P.  404;  64  L.  T.  274;  39  W.  R. 

38  White  V.  Southend  Hotel  Co.      129. 
[1897],   1   Ch.  767;   66  L.  J.  Ch. 
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ecutors,  administrators  and  assigns, '  it  was  held  that  the  inter- 
pretation clause  did  not  apply,  and  the  lessee  was  not  so 
bound.*'  A  proviso  in  a  brewer's  lease  if  during  the  ten- 
bound.*'-  A  proviso  in  a  brewer's  lease  that  if  during  the  ten- 
ant to  the  landlords  in  respect  of  malt  liquors,  etc.,  supplied 
by  them  to  him,  and  if  such  sum  or  sums. shall  remain  unpaid 
for  twenty-four  hours  after  a  demand  in  writing,  it  shall  be 
lawful  for  the  landlords  to  enter  and  distrain  upon  the  prem- 
ises in  respect  of  the  amount  so  due,  and  to  dispose  of  the 
distress  in  the  same  way  as  landlords  may  distrain  for  rent 
in  arrear,  was  held  to  be  void  for  non-registration  under 
the  Bills  of  Sales  Act,  1882.*^  Where  an  agreement  between 
brewers  and  publican  that  the  proposed  licensed  premises 
should  be  a  "tied"  house  in  consideration  of  brewers  "sup- 
porting" the  application  for  license,  it  w^as  held  that  the  agree- 
ment was  valid  and  was  not  illegal  eitlier  as  against  public 
policy  or  as  amounting  to  champerty;  the  suggestion  that  it 
was  the  case  of  an  interested  magistrate  influencing  the  rest 
not  being  made  out.*^  "Where  a  defendant  covenanted  to  buy 
from  plaintiifs  all  liquors  for  consumption  on  the  premises, 
M'hich  they  would  be  willing  to  supply  at  the  "fair  current- 
market  price,"  it  was  held  that  the  words  "fair  current  mar- 
ket price"  meant  a  price  which  was  current  and  fair  in  the 
case  of  tied  houses,  and  which  was  not  in  excess  of  the  gen- 
eral market  rate.**  A  lessor  demised  a  public  house  to  a  lim- 
ited company,  -with  a  proviso  that  if  the  company  should  en- 
ter into  liquidation,  whether  compulsorily  or  voluntarily,  it 
should  be  lawful  for  the  lessor  to  re-enter.  By  an  underlease 
the  company  demised  the  public  house  to  defendjtot  at  a  yearly 
rent  of  £800,  redilcible  to  £300  if  he  should  buy  all  his  beers 
from  the  company.  •  The  company,  which  was  perfectly  sol- 
vent, was  voluntarily  wound  up  for  the  purpose  of  being  amal- 

41  Birmingham   Bre-weries,   Lim-  See  also  Eat  parte  Hopcraft  v.  Pla- 
ited V.  Jameson   [1898],  67  L.   J.  bell  [1868],  14  W.  R.  168. 
Ch.  403;  78  L.  T.  512;  14  T.  L.  E.  «  Savill    Brothers,    Limited    v. 
396.  Langman   [1898],  79  L.  T.  44;   14 

42Pulbrook    V.    Ashley    [1887],  T.  L.  504. 

56  L.  J.  Q.  B.  376;  35  W.  R.  779.  "Arnold  v.  Radford  [1901],  17 

T.  L.  R.  301. 


§  1026  TRAFFIC    IN    INTOXICATING   LIQUORS.  1818 

gamated  with  two  other  companies.  It  was  held  that  the 
voluntary  winding  up  evolved  a  forfeiture,  and  that  the  lease 
and  underlease  were  wholly  gone.*°  In  this  case  the  under- 
lessee  sought  relief  from  the  forfeiture,  and  the  court,  in 
granting  relief,  increased  the  rent  as  the  "tie"  had  gone.*" 
The  defendant  was  lessee  of  a  public  house,  the  plaintiffs  being 
his  lessor's  landlord)!,  and  the  lease  which  was  made  on  July 
18,  1899,  provided  that  the  lessee  should  take  all  his  ale, 
beer  and  porter  and  malt  liquors  (except  spirits)  from  his 
landlords  if  they  should  be  willing  to  supply  the  same  "at 
the  prices  set  forth  in  the  schedule  hereto."  The  landlords 
claimed  that  under  the  Customs  Consolidation  Act,  1876,  Sec. 
20,  and  the  Finance  Act,  1900,  Sec.  8,  they  were  entitled  to 
throw  the  whole  Is.  a  barrel  and  therefore  the  6d.  which  they 
claimed,  on  the  defendant.  It  was  held  that  there  being  the 
right  on  the  part  of  the  landlords  to  say  that  they  would 
supply  at  the  price  in  the  schedule,  it  was  not  a  contract  with- 
in the  Customs  Consolidation  Act,  1876,  Sec.  20,  and  that 
they  could  not  recover  the  extra  duty. ' ' " 

43  Pryer  v.  Ewart,  [1902],  A.  C.  for  an  accounting  that  the  mort- 

187;    71  L.  J.  Ch.  433;  86  L.  T.  gagees  were  not  entitled  to  inter- 

'242;    18   T.   L.   E.   426;    9    Mans.  est  on  the  cost  of  the  beer  sup- 

281.  plied    while    they    were    carrying 

■46  Ewart  V.  Fryer  [1901],  1  Ch.  on  the   business;    that   they  were 

499.  not  bound  to  account  Jor  the  prof- 

47  Newbridge   Ehondda   Brewery  its  of  the  beer  sales  to  the  tenants ; 

Co.,  Limited  v.  Evans   [1902],  86  but  that  they  were  chargeable  with 

L.  T.  453 ;   18  T.  L.  R.  396.  the  increased  rent  they  might  have 

See  further.  Cooper  v.  Turbill  obtained  if  the  tenants  had  been 
[1808],  3  Camp.^286;  Stancliffe  v.  under  no  restriction  as  to  the  pur- 
Clarke  [1852],  7  Ex.  439,  and  chasing  their  beer.  White  v.  City 
Handcock  v.  Rushe  [1896],  60  J.  of  London  Brewing  Co.,  58  L.  J. 
P.  633.  Ch.  98;  39  Ch.  D.  559;  60     L.  T. 

A  leasehold   was   mortgaged   to  19;  36  W.  E.  881;  affirmed  58  L. 

brewers  who  entered,  took  posses-  J.  Ch.  855;  42  Ch.  D.  237;  38  W. 

sion   and  leased   the   premises   to  E.  82. 

tenants,  binding  them  to  take  beer  In  New  Zealand  "tied  house"  con- 

from  them  under  which  they  made  tracts    are    forbidden    by    statute, 

a  large  profit.     The  brewers  after-  Eyland  v.  Crawford,  17  N.  Z.  79; 

ward  sold  the  public  house  under  Patterson  v.  Murray,  15  N.  Z.  L. 

the   power   of   sale   in  the   mort-  E.  487. 

gage.     It  was   held  in  an  action  A  statute  of  New  Zealand  for- 
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Sec,  1027.  Miscellaneous  covenants  as  to  public  houses  and 
servants. 
"A  covenant*'  by  lessoi*  of  public  house  not  to  keep  house 
for  sale  of  beer  or  spirits  within  half  a  mile  does  not  run 
with  land  in  favor  of  assignee  of  the  lease.*"  On  a  parol  lease 
of  public  house  there  is  no  implied  agreement  by  tenant  not 
to  do  anj'^thing  to  forfeit  his  licenses.^"  Under  a  covenant 
not  to  carry  on  public  house  within  half  a  mile,  the  half  a 
mile  means  as  the  crow  flies.°'  Under  an  agreement  for  a 
new  lease  to  contain  similar  covenant  to  the  covenant  in 
old  lease  (which  was  to  keep  up  licenses),  it  was  held  that  the 
lessor  was  only  entitled  to  a  covenant  from  the  tenant  to  do 
his  best  to  keep  up  license.^-  S  agreed  to  rent  beer  house  and 
covenanted  to  do  nothing  to  imperil  his  license.  It  was  held 
that  S  's  going  abroad  and  leaving  a  manager  was  not  a  breach 
of  the  agreement."^  A  lessee  covenanted  to  use  his  utmost  en- 
deavor to  continue  the  house  open  as  a  public  house.  The 
license  was  taken  away  by  a  justice  on  account  of  the  disor- 
derly conduct  of  a  sub-tenant,  and  was  not  renewed  for  six 
years,  when  the  lease  expired.  It  was  held  that  the  covenant 
was  broken,  because  the  lessee  had  done  no  act  to  endeavor 

bade  all  agreements  "whereby  any  no  defense  in  an  action  to  recover 

person   or  body  corporate  is   pur-  the  rent. 

ported    to   be    bound   to   purchase  As   to  a   mortgage   of  a,   "tied" 

beer,  wines,  etc.,  from   any  other  house,  see  Tooth  v.  Parker,  17  W. 

person  or  body  corporate,  to  the  N.  (N.  Z.)  17. 

exclusion  of  any  other  persons  or  *8  This    section    is    taken    from 

body  corporate."    An  hotel  held  a  Patterson's    Licensing    Acts     (19 

lease  which   provided  that  if  the  ed.),  p.  116. 

lessee    elected    to    purchase    beer,  *»  Thomas   v.   Hayward    [1869], 

wines,    etc.,     exclusively    from    a  L.  R.  4  Ex.  311;  38  L.  J.  Ex.  175. 

specified  brewery,  he  should  be  en-  ooMaw  v.  Hindmarsh  [1873],  28 

titled   to   a    substantial   reduction  L.  T.  644. 

in  the  weekly  rent  reserved  in  the  bi  Mouflet  v.  Cole  [1872],  L.  R. 

lease.      It   was  held   that   such   a  8  Ex.  32;  42  L.  J.  Ex.  8;  21  W.  R. 

contract  was  not  forbidden  by  the  175. 

statute.     Clifton  Cook  Brewery  v.  =2  Shepheard  v.  Walker   [1876], 

Ryan,  19  N.  Z.  595.     In  this  case  34  L.  T.  230. 

bad  beer   was   supplied   during   a  os  Moore  v.  Robinson  [1879],  48 

part  of  the  time,  and  this  was  held  L.  J.  Q.  B.  156;  40  L.  T.  99;  23 

W.  K.  812. 
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to  get  license  renewed.^*  Lessees  covenanted  that  they  would 
"during  the  term  keep  open  and  use  and  allow  to  be  used 
the  dwelling  house  hereby  demised  as  an  inn  and  alehouse 
for  the  reeeption  and  entertainment  of  all  persons  legally 
resorting  thereto"  and  '"annually  at  all  other  proper  times 
at  their  own  expense  apply  for  and  use  their  best  endeavors 
to  obtain  such  licenses  and  authorities  as  are  or  may  be  or  be- 
come necessary  for  keeping  open  and  using  the  premises  hereby 
demised  as  and  for  an  inn  and  alehouse. ' '  The  house  had  a  six- 
day  license.  In  1903  the  renewal  of  the  license  was  refused  on 
the  ground  that  it  was  not  required.  The  lessee  did  not 
appeal  to  quarter  sessions  against  the  refusal.  The  lessor 
brought  an  action  against  the  lessees  for  damages  for  breach 
of  the  covenant.  Lord  Alverstone,  C.  J.,  before  whom  the 
ease  was  tried,  held  that  the  defendants  were  bound  to  do  their 
utmost  to  retain  the  license,  and  was  of  opinion  that  they 
had  not  done  so.  The  defendants,  he  thought,  did  not  care 
whether  the  license  was  renewed  or  not,  and  had  only  fought 
the  ease  at  Brewster  Sessions  in  a  half-hearted  way.  He 
therefore  held  that  there  had  been  a  breach  of  the  covenant, 
and  assessed  the  damages  at  seven  and  a  half  years'  pur- 
chase of  the  dif5ference  between  the  house  licensed  and  un- 
licensed.'*''  Under  a  covenant  by  lessee  of  public. house  to  do 
nothing  that  can  or  may  affect  his  lease  or  make  void  any 
of  the  licenses,  where  the  lessee  committed  three  offenses  on 
the  same  day,  and  was  convicted  of  two  of  them,  but  none 
of  them  was  endorsed  on  the  license,  it  was  held  that  this  was 
no  breach  of  the  covenant.'"  An  agreement  was  to  take  lease 
of  public  house  with  usual  covenants.  One  covenant  was  in 
case  of  assignment  to  register  the  same  with  the  landlord's 
solicitor,  paying  a  fee.  It  was  held  not  a  usual  covenant, 
and  the  purchaser  not  bound  to  complete  it.""    A  covenant 

BiLinder  V.  Prior  [1838],  8  C.  &  788.    See  also  Ward  and  Jordan's 

P.  518.  contract  [1902],  1  I.  R.  73.     But 

65  Hawke  v.   Plyjnouth   Brewer-  query,  having  regard  to  Licensing 

ies,  Limited,  Bodmin  Assizes  [June  Act  [1902],  sec.  9. 

27,1  1906],  (not  reported).  57  Brookes  v.  Drysdale  [1877],  3 

oeWooler  v.  Knott  [1876],  1  Ex.  C.  P.  D.  52;  37  L.  T.  467;  26  W. 

D.  265;   45  L.  J.  Ex.   88? ;   35  L.  R.  331. 
T.  121;   24  W.  E.   1004;  40  J.  P. 
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not  to  allow  house  to  be  used  as  a  beershop  or  public  house 
is  broken  by  grocer's  off-license  to  sell  beer.^*  Under  mutual 
covenants  by  adjoining  owners  and  assigns  not  to  carry  on 
trade  of  innkeeper  or  retailer  of  liquors,  an  assignee  of  one 
of  them  can  enforce  the  covenant  against  a  neighbor.  The 
assignee  includes  a  lessee."®  An  assignment  of  good-will  of 
public  house  gives  the  assignee  the  right  to  get  the  license 
transferred.""  A  lessee  of  public  house  covenanted  to  do  noth- 
ing to  forfeit  or  endanger  licenses.  It  was  held  that  a  mere 
conviction  by  sublessee  was  not  a  breach,  and  that  such  cove- 
nant ran  with  the  land,  and  miglit  be  enforced  by  the  as- 
signee of  reversion."^  A  covenant  by  purchaser  not  to  erect 
house  for  trade  was  held  to  prevent  a  hotel,  and  that  cove- 
nants by  miitual  purchasers  under  building  scheme  enforce- 
able."- Restrictive  covenants  mth  reference  to  a  building 
scheme  that  no  building  or  any  lot  shall  be  used  for  a 
licensed  inn,  or  beer  or  wine  shop,  save  on  plot  marked  "Ho- 
tel" binds  the  assignee  of  a  purchaser  of  a  prohibited  lot."^ 
A  covenant  not  to  carry  on  trade  of  innkeeper  or  retailer  of 
wine,  spirits  or  beer,  includes  the  sale  of  liquors  under  an  ex- 
cise license  held  by  a  theater  proprietor."*  Under  a  covenant 
by  tenant  not  to  do  act  whereby  his  license  may  be  for- 
feited or  its  renewal  withheld,  two  convictions  by  the  tenant 
endorsed  on  license  was  held  a  breach  of  the  covenant."' 
Under  a  covenant  of  a  similar  nature,  the  defendant  was  con- 
victed of  an  offense  which  was  not  endorsed  on  his  license ; 
an  opposition  to  its  renewal  was  not  successful.    It  was  held 

BSSt.  Albans    (Bishop)    v.   Bat-  82  Spieer   v.   Martin    [1888],    14 

terxby  [1878],  3  Q.  B.  D.  359;   42  App.  Cas.  12. 

J.  P.  581;  47  L.  J.  Q.  B.  571;  20  63  Nalder    &    Collyer's    Brewery 

W.  K.  679;  38  L.  T.  685.  Co.,  Limited  v.  Harman  [1900],  64 

ooTaite   v.    Gosling    [1879],    11  J.   P.   358;    affirmed  C.   A.   83   L. 

Ch.  D.  273;  48  L.  J.  Ch.  397;  40  T.  257. 

L.  T.  251;  27  W.  R.  394  o*  Buckle   v.   Fredericks    [1890], 

eoRutter   v.   Daniel    [1882],   46  44  Ch.  D.  244;   62  L.  T.  884;   55 

L.  T.  684;  30  W.  E.  801.  J.  P.  165;  38  W.  R.  742. 

61  Fleetwood  v.  Hull   [1889],  23  eo  Harman  v.  Powell   [1892],  65 

Q.  B.  D.  35;  58  L.  J.  Q.  B.  341;  L.  T.  255;  56  J.  P.  150. 
54  J.  P.  229;  60  L.  T.  790;  37  W. 
E.  714. 
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to  be  a  breach  of  the  covenant,  but  relief  from  forfeiture  was 
granted  upon  terms  that  defendant  should  insure  the  license."* 
A  covenant  by  lessee  to  pay  liquidated  damages  if  license  is 
forfeited,  lost  or  withheld,  covers  a  case  where  the  renewal 
of  the  license  is  withheld  without  any  fault  on  the  part  of 
the  lessee.*"  By  a  lease  of  a  public  house  it  was  covenanted 
that  if  the  licensi%  authority  should  for  any  cause  what- 
soever lefnse  to  renew  the  license,  the  lease  should  determine, 
but  the  above  provision  should  not  take  effect  unless  and 
until  the  lessee  should  have  effected  an  insurance  of  the  de- 
mised premises  in  accordance  with  the  covenant  thereinafter 
contained ;  and  the  lessee  covenanted  with  the  lessor  to  insure 
and  keep  insured  against  loss  or  forfeiture  the  license  of 
the  premises  in  the  sum  of  £400.  The  lessee  insured  the 
license,  but  excluded  from  the  policy  the  risk  of  non-renewal 
on  the  ground  that  the  license  was  not  required  by  the  neces- 
sities of  the  neighborhood.  In  1904,  before  the  licensing 
act,  1904,  came  into  force,  the  licensing  justices  refused  the 
renewal  upon  the  ground  that  it  was  not  required  by  the 
necessities  of  the  neighborhood.  Lord  Alverstone,  C.  J.,  held 
that  there  had  been  a  "loss"  of  the  license  within  the  meaning 
of  the  covenant,  and  that  the  lessee  had  committed  a  breach 
thereof  by  not  insuring  against  such  loss."*  A  covenant  by 
lessee  was  to  keep  open,  use  and  occupy  the  premises  as  a 
fully  licensed  house  during  the  tei-m  of  the  lease.  There  were 
two  convictions  in  respect  of  the  premises.  In  1904  the  re- 
newal of  the  license  was  objected  to  on  the  grounds  that  there 
were  too  many  public  houses  in  the  neighborhood,  that  the 
premises  were  structurally  unsuitable,  and  that  the  house 
had  not  been  well  conducted.  The  licensing  justices  refused 
the  renewal  without  stating  any  reasons,  and  the  quarter  ses- 
sions, on  appeal,  affirmed  their  decision  without  stating  any 
reasons.  The  court  of  appeal,  affirming  the  decision,  held 
that  the  convictions  were  prima  facie  evidence  that  the  house 

66  Blessley  v.  John,  Times,  May  See  also  Eae  v.  Yates  Castle  Brew- 
1,   1899.  ery  [1903],  67  J.  P.  427. 

67  Dalley  v.  Phillips  and  Marri-  68  Williams  v.  Lassell  and  Shar- 
ott,  Limited  [1901],  18  T.  L.  E.  18.  man,  Limited  [1906],  22  T.  L.  R. 

443. 
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was  not  well  coftducted  and  that  there  had  been  a  breach  of  the 
covenant.""  A  covenant  by  lessee  was  not  to  do  or  suffer  to  be 
done,  or  omit  or  suffer  to  be  omitted,  any  act  contrary  to  the 
provisions  of  any  licensing  act  for  the  time  being  in  force, 
whereupon  a  conviction  should  be  made,  and  would  in  that 
event  pay  to  the  lessor  the  sum  of  £50,  as  and  by  way  of  liqui- 
dated damages  for  any  and  every  such  act.  The  lessee'  was 
convicted  of  selling  intoxicating  liquors  during  prohibited 
hours.  He  was  held  liable  to  pay  the  full  sum  of  £50  as  liqui- 
dated damages.'^"  /A  covenantor  and  his  assigns  covenanted 
amongst  other  things  that  he  and  his  assigns  would  "keep 
the  premises  open  every  lawful  day,  and  conduct  the  business 
in  a  proper  and  orderly  manner,  so  as  to  afford  no  ground  or 
pretense  for  discontinuing  the  licenses  thereof,"  and  would 
not  "willfully  do  or  suffer  any  act  or  thing  which  might  be 
a  breach  of  the  rules  and  regulations  established  by  law 
for  the  conducting  of  licensed  public  houses,  or  be  a  reason- 
able ground  for  the  withdrawing  or  withholding  of  all  or 
any  of  the  licenses  for  sale  of  beer  and  cider,  wine  and  spir- 
ituous liquors  therein."  It  was  held  that  "discontinuing" 
here  meant  forfeiting  the  license,  and  not  refusing  to  renew 
it.'"^  A  lease  of  licensed  premises  to  a  company  contained  the 
following  covenant :  ' '  Provided  always  that  the  company  will 
not  at  any  time  diiring  the  continuance  of  the  said  term,  with- 
out the  consent  the  lessor  first  had  and  obtained,  convert  the 
said  demised  premises  into  a  shop,  warehouse,  or  place  of 
sale  for  goods  or  merchandise,  or  into  a  private  dwelling  house, 
or  open  or  use,  or  suffer  the  same  to  he  opened  or  used,  for 
any  other  purpose  than  as  a  beerhouse,  and  also  will  at  all 
times  during  the  said  term  keep  and  conduct  the  same  in 
a  regular  and  proper  manner  in  every  respect,  and  will  apply 
for  and  use  their  best  endeavors  when  required  to  obtain 
a  rencAval  of  the  existing  licenses  or  permission  of  her 
Majesty's  justices  of  the  peace  for  the  vending  of  wines,  ale, 

60  Cory  V.  Plymouth  Breweries,  7i  Bryant  v.  Hancock  [1899],  A. 

Limited,    C.   A.    [July    24,    1906]  C.  442;  68  L.  J.  Q.  B.  889;   64  J. 

(not  reported).  P.  84;  81  L.  T.  96;   15  T.  L.  490. 

ToWard  V.  Monaghan  [1895],  59  See    also   Noble   v.    Hart    [1897], 

J.  P.  392.  34  Sc.  L.  R.  151. 
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beer  and  tobacco  on  the  said  demised  premises ;  and  shall  not 
knowingly  or  willingly  do  or  suffer  any  act  whereby  the  same 
may  become  endorsed,  forfeited,  or  the  renewal  thereof  re- 
fused; and  will  not  commit  any  offense  against  the,  licensing 
law^s  for  the  time  being  in  force. ' '  The  lessees  having  underlet 
the  premises,  the  under-lessee  was  convicted  of  an  offense 
against  the  licensit^  laws,  by  reason  of  which  the  renewal 
of  the  license  was  refused.-  In-  an  action  by  the  lessor  against 
the  lessees  for  breach  of  the  covenant,  it  was  held  that  there 
-had  been  a  breach  of  the  covenant  at  all  times  during  the 
term  to  keep  and  conduct  the  premises  in  a  regular  and 
proper  manner  in  ervery  respect,  for  which  the  lessees  were 
liable.'^  A  lease  of  a  public  house  contained  a  covenant  by 
the  lessee  for  liimself,  his  heirs,  executors,  administrators  and 
assigns,  that  he  would  use  the  premises  as  a  public  house  or 
beerhouse  only,  and  would  carry  on,  or  suffer,  on  the  prem- 
ises no  other  trade,  business  or  manufacture  during  the  term, 
without  the  consent  of  the  lessor,  and  that  he  would  not  do, 
or  suffer  to  be  done  on  the  premises,  any  act  whereby  the  lir 
censes  might  be  forfeited  or  endorsed  or  the  renewal  of  them 
withheld.  Tlie  lease  of  the  premises  having  been  assigned 
to  the  defendant,  he  underlet  them  to  an  under-lessee,  who 
was  convicted  of  an  offense  against  the  licensing  laws,  by  rea- 
son of  which  the  renewal  of  the  licenses  was  refused.  In  an 
action  by  the  plaintiff,  as  assignee  of  the  reversion  against 
the  defendant,  as  assignee  of  the  lease,  for  breach  of  the 
above-mentiolied  covenant,  it  was  held  that  the  sublessee  not 
being  the  senrant  or  agent  of  the  defendant,  the  latter  could 
not  be  said  to  have  done  or  suffered  to  be  done  the  act  by 
reason  of  which  the  license  was  not  renewed,  and  therefore 
the  action  was  not  maintainable.^''  The  lessee  covenanted 
for  himself  and  assigns  that  he  would  "at  all  times  during 
the  continuance  of  this  demise  use  and  keep  open  the  said 
premises  as  a  licensed  public  house  for  the  sale  of  ale,  wine, 

'2  Palenthorpe  v.  Home  Bre-wery       distinguished  Bryant  v.  Hancock, 
(3o.,  Limited   [1906],  2  IC.  B.   5;       supra. 

75  L.  J.  K.  B.  555;  94  L.  T.  871;  's  Wilson  v.  Twamley  [1904],  2 

54  W.  R.   489;    22  T.  L.  R.  505,       K.  B.  99;  88  L.  T.  803;  52  W.  R. 

529;  20  T.  L.  R.  440. 
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beer  and  spirits  therein,  and  will  so  conduct  and  manage  the 
same  as  to  afford  no  j'easonable  or  lawful  ground  or  pretense 
for  the  justices  refusing  to  renew,  endorsing  or  objecting  to 
the  renewal  of  the  licenses  now  attached  to  the  said  prem- 
ises for  the  sale  of  ale,  wines  and  spirituous  liquors."  An 
offense  was  committed  by  a  tenant  of  the  lessees,  and  it  was 
held  to  be  a  breach,  the  covenant  being  absolute.'*  The  de- 
fendant expended  money  upon  converting  a  village  public 
house  into  an  inn  with  good  accommodations  for  guests  who 
desired  to  stay  there.  The  plaintiffs,  who  were  the  owners  of 
the  house,  gave  him  a  lease  thereof  for  a  term  of  fifty  years, 
and  the  defendant  covenanted  that  he  would  not  use  the  prem- 
ises otherwise  than  as  an  inn,  tavern  or  licensed  house,  and 
that  he  would  during  the  term,  so  long  as  the  requisite  license 
could  be  obtained,  keep  the  house  open,  in  due  and  proper 
course  of  business  as  an  inn,  tavern  or  licensed  victualling 
house  during  the  greatest  number  of  days  and  the  greatest 
number  of  hours  that  should  be  allowed  by  law,  and  would 
conduct  and  manage  the  same  in  a  lawful  and  proper  maimer, 
and  would  not  do  or  suffer  anything  whereby  the  licenses  or 
any  of  them  might  be  or  become  liable  to  be  forfeited  or  sus- 
pended or  the  renewal  thereof  withheld  or  whereby  the  trade 
or  business  or  good-will  thereof  might  be  or  become  liable  to  be 
prejudicially  affected, '  or  break  the  laws  affecting  licensed 
victuallers,  either  by  act  of  commission  or  omission,  and 
would  not  affix  any  advertisement  or  placard  in  the  premises 
except  trade  advertisements.  The  defendant  proposed  to 
exhibit  a  notice  in  the  house  that  no  one  would  be  served 
wdth  refreshment  on  Sunday  except  visitors  staying  in  the 
hotel  and  their  guests  and  travelers,  and  that  no  one  would 
be  served  with  alcoholic  drink  more  than  once  during  any 
morning  or  afternoon  or  evening  of  any  week  day.  The  court 
of  appeals  held  that  the  proposed  mode  of  carrying  on  the 
business  was  a  breach  of  the  covenants  of  the  lease,  and 
granted  an  injunction,  restraining  the  defendant  from  acting 
on  the  notice  and  from  erecting,  affixing  or  putting  up  the 

"Mumford   v.    Walker    [1901],    71     L.    J.    K.    B.    19;    85    L.    T.    518; 
18  T.  L.  E.  80. 
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notice  in  anj'  part  of  the  premises."'  An  agreement  for  the 
lease  of  a  public  house  contained  no  reference  as  to  the  cov- 
enants to  be  inserted  in  the  lease.  The  lessor  insisted  upon 
covenants  by  the  lessee;  (J.)  To  reside  on  the  premises  and 
personally  conduct  the  business;  (2)  not  to  assign  without 
consent,  and  that  the  proviso  for  re-entry  should  extend  to 
the  breach  of  any*  covenant.  The  lessee  objected  that  these 
were  not  "usual"  clauses.  It  was  held  that  covenants  one 
and  two  could  not  be  insisted  on  as  "usual"  covenants;  and 
on  this  point  the  fact  that  the  subject  matter  of  the  lease 
was  a  public  house  made  no  difference,  and  that  the  proviso 
for  re-entry  could  not  be  limited  to  the  ease  of  non-payment 
of  rent.'^  M,  a  traveler,  agreed  with  R,  a  brewer,  that  for 
two  years  after  the  determination  of  his  employment  he 
would  not  be  concerned  in  selling  malt  liquor  or  aerated 
waters  within  a  certain  district.  R  never  dealt  in  aerated 
waters,  nor  required  M  to  obtain  orders  for  them.  M,  after 
leaving  R's  employment,  became  a  traveler  to  rival  brewers 
within  the  prescribed  district.  An  injunction  was  granted 
restraining  M  from  selling  malt  liquors  by  wholesale  or  retail 
within  the  district,  but  injunction  refused  as  to  aerated 
waters.  It  was  also  held  in  this  case  that  selling  wholesale 
and  retail  were  not  two  distinct  businesses,  but  only  different 
modes  of  carrying  out  the  one  business  of  selling  malt  liquors.'^ 
A  reversionary  lease  was  granted  to  defendant  by  plaintiff's 
predecessor  for  a  term  of  years,  to  take  effect  on  the  deter- 
mination of  the  tenancy  of  the  then  tenant.  One  of  the 
covenants  of  tlie  lease  was  that  the  lessee  should,  during  the 
continuance  of  the  term  thereby  granted,  use  the  demised 
premises  as  and  for  a  fully  licensed  public  house  only  as  long 
as  the  necessary  license  could  be  obtained  for  that  purpose. 
The  license  was  forfeited  during  the  tenancy  of  the  tenant, 
and  before  the  date  of  the  commencement  of  the  defendant's 
lease.    The  premises  accordingly  were  greatly  depreciated.    It 

70  Dartford  Brewery  Co.,  Limit-  '« In   re   Lander    and    Bagley's 

ed,  V.  Till   [1906],  70  J.  P.  519;       Contract   [1892],  3  Ch.  41. 
95  L,  T.  836;  22  T.  L.  R.  792.  "Rogers   v.   Maddocka    [1892], 

3  Ch.  346. 
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was  held  that  there  was  no  implied  condition  in  the  lease  that 
the  premises  should  be  maintained  as  a  fully  licensed  house 
at  the  commencement  of  the  defendant's  lease,  and  that  the 
defendant  was  liable  for  the  rent  reserved  under  the  lease." 
A  covenant  in  a  lease  was  that  the  plaintiff  (the  lessee)  would 
not  assign,  underlet  or  part  with  the  possession  of  the  licensed 
premises  without  the  consent  in  writing  of  the  defendant  (the 
lessor)  unless  such  consent  should  be  unreasonably  withheld, 
and  also  that  she  would  at  all  times  during  the  term  reside 
upon  the  premises  and  personally  carry  on  the  business 
of  a  licensed  victualer  thereon.  The  lease  was  for  fourteen 
years,  from  December  25,  1904,  at  a  rental  of  £100  a  year. 
The  plaintiff  applied  for  consent  to  assign  her  lease  to  a 
limited  company  who  were  brewers.  The  defendant  was  will- 
ing for  the  plaintiff  to  assign  the  lease  to  a  private  person 
or  to  brewers,  but  if  to  brewers  (who  would  "tie"  the  house), 
the  rent  must  be  increased  from  £100  to  £125  a  year,  and  the 
lease  extended  to  twenty-one  years.  The  company  refused 
to  take  the  lease  on  these  terms.  The  court  of  appeals  held, 
without  deciding  the  point  as  to  the  right  to  impose  an  in- 
creased rent,  that  the  covenant  amounted  to  a  covenant  not 
to  assign  to  a  limited  company.'"  A  covenant  in  a  lease 
for  a  term  of  fifty  years  at  a  yearly  rent  of  £100  provided 
that  "until  a  license  to  sell  beer  or  wine  upon  the  premises 
should  have  been  granted  and  obtained  as  hereinafter  men- 
tioned, ' '  the  lessors  agreed  to  accept  £40  a  year,  and  ' '  further, 
that  after  a  license  to  sell  beer  or  wine  upon  the  premises 
had  been  obtained,  and  until  a  victualer 's  license  should 
have  been  granted, ' '  and  ' '  as  hereinafter  mentioned  *  *  * 
to  accept  the  rent  from  the  time  such  license  to  sell  beer 
or  wine  was  granted  at  the  rate  of  £60  a  year."  There  was 
also  a  covenant  by  the  lessee  to  apply  for  all  licenses  until 
a  full  license  had  been  obtained.  The  lessee  obtained  an  "off  " 
beer  license.  The  lessor  claimed  the  additional  rent  of  £20  a 
year.    It  was  held  by  the  court  of  appeal  that  the  additional 

78  Blum    V.    Ansley    [1900],    64      T.    L.    K.    70,    reversing    Swinfen 
J.  P.  184.  Eady,  J.  [1907],  2  Ch.  229;  76  L. 

TB  Jenkins  v.  Price   [1907],  24      J.  Ch.  507. 
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rent  was  only  to  Decome  payable  when  a  license  to  sell  beer  or 
wine  to  be  consumed  on  the  premises  (that  is,  an  "on" 
license)  and  been  granted  to  the  lessee,  and  therefore  the 
additional  rent  of  £20  was  not  payable.*"  A  covenant  in  a 
lease  for  a  term  of  twenty-one  years  at  a  certain  yearly  rent 
provided:  "Also  paying  the  additional  yearly  sum  of  £10 
in  the  event  of  an** off  license*  being  obtained  for  the  sale 
of  beer  on  the  said  premises,  such  additional  rent  to  com- 
mence from  the  date  of  the  granting  of  such  'off  license,'  the 
first  payment  to  be  made  on  the  quarterly  day  for  payment  of 
rent  next  ensuing  after  the  said  'off  license'  shall  have  been 
granted;"  and  also  provided  that  the  lessee  should  not  use 
or  exercise  upon  the  demised  premises  the  trade  or  business 
of  a  common  brewer,  distiller,  coffee-house  keeper,  etc.,  "but 
the  said  lessee  is  to  be  at  liberty  to  carry  on  the  business  of 
an  off  license  beerhouse  keeper  for  the  sale  of  beer  drawn 
from  the  cask  and  engine  as  well  as  in  bottle  upon,  the  said 
premises  if  he  obtains  the  necessary  license  for  so  doing;" 
the  lessee  was  not  to  make  any  alteration  on  the  demised 
premises  "without  the  consent. in  writing  of  the  lessors  be- 
yond adapting  the  said  premises  suitable  for  the  purpose  of 
carrying  on  the  business  of  an  off  license  beerhouse  keeper 
thereon."  An  offi  wine  and  spirit  license  had  in  fact  been 
granted  in  respect  of  the  premises  in  1879,  and  an  off  beer 
license  in  1880,  and  these  licenses  had  been  renewed  from 
year  to  year  and  transferred  from  time  to  time  as  occasion 
required.  At  the  granting  of  the  lease  in  1903  it  appears  that 
the  lessor  was  not  aware  that  an  off  beer  license  was  in  ex- 
istence in  respect  of  the  premises.  The  lease  was  assigned 
to  the  defendants  on  August  17,  1906,  when  the  existence 
of  the  license  came  to  the  knowledge  of  the  lessor.  Upon 
the  assignment  of  the  lease  to  the  defendants  they  obtained 
a  transfer  of  the  license.  The  lessor  thereupon  claimed,  the 
higher  rent.  It  was  held  that  on  any  renewal  or  transfer 
of  the  license  there  was  within  the  meaning  of  the  lease  a 
sufficient  granting  of  an  off  license  to  sell  beer  to  make  the 

soHain    v.    Royal    Brewery,    Brentford,    Limited    [December    15,    1904] 
(not  reported). 


1829  RIGHTS   IN   AND    CONTRACTS    CONOKRNING.  §  1027 

higher  rent  payable,  and  that  the  defendants  were  liable  to 
pay  the  higher  rent  from  August  17,  1906,  the  date  of  the 
transfer.  The  decision  was,  on  ajipeal,  affirmed  by  the  court 
of  appeal.^^  The  tenant  of  licenced  premises  covenanted  to 
pay  the  rent  and  to  keep  the  premises  continuously  open  as 
an  hotel  and  to  conduct  and  manage  the  hotel  in  an  orderly 
mariner  and  not  to  do  anything  whereby  the  license  might 
be  endangered.  Tie  made  default  in  payment  of  a  quarter's 
rent  and  shut  up  the  hotel  for  short  periods,  as  he  had  not 
the  means  to  carry  it  on.  Tn  an  action  by  the  lessors  to 
recover  possession  of  the  premises,  the  .iudge  at  chambers, 
upon  the  application  of  the  plaintiffs  made  an  order  for  the 
appointment  of  a  receiver  of  the  rents  and  profits  of  the  hotel, 
and  the  defendant  was  ordered  to  deliver  up  to  the  receiver 
all  books,  papers  and  licenses  relating  thereto,  and  also  posses- 
sion of  the  premises  so  far  as  was  necessary  for  the  purposes 
of  the  receiver,  who  was  to  be  at  liberty  to  appoint  some  fit 
and  proper  person  to  reside  upon  the  premises,  and  to  hold 
the  licenses  and  conduct  the  business  under  his  supervision. 
The  court  of  appeal  held  that  the  order,  so  far  as  it  appointed 
a  receiver  of  the  licenses  and  of  the  rents  and  profits  of  the 
hotel,  and  gave  him  possession  thereof  as  was  necessary  for 
preserving  the  license,  was  right;  but  that  it  went  too  far 
in  ordering  the  defendant  to  deliver  over  all  books  and 
papers,  and  authorized  the  receiver  to  appoint  some  one  to 
conduct  the  business;  and  that  therefore  the  order  should 
be  modified  in  that  respect  by  ordering  the  defendant  to 
hand  over  the  licenses  to  the  receiver,  and  the  receiver  would 
be  authorized  to  appoint  some  fit  and  proper  person  to  do 
such  things  as  were  necessary  to  prevent  the  licenses  being 
endangered.'^     Lady  Henry  Somerset  was  held  not  entitled 

81  Isaacs  V.  Stansfleld  &  Co.,  71  L.  J.  Ch.  196;  86  L.  T.  15;  18 
Limited  [November  1,  1907]  (not  T.  L.  R.  152;  and  Whitbread  &  Co. 
reported).  v.  Grain  [1907],  23  T.  I*  E.  462; 

82  Leney  &  Sons,  Limited  v.  Cal-  but  the  order  as  drawn  up  in 
lingham  and  Thompson  [1907],  24  Charrington's  Case  went  too  far. 
T.  L.  R.  55.  A  similar  course  was  As  to  exclusive  license  and  right 
adopted  in  Charrington  &  Co.,  Lim-  to  use  refreshment  rooms  at  a 
ited,  V.  Camp  [1902],  1  Ch.  386;  theater,  see  EdwArdes  v.  Barring- 
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to  exercise  her  powers  as  tenant  for  life  under  a.  settlement 
by  granting  a  lease  of  the  White  Hart  Hotel,  Reigate,  or  of 
any  other  licensed  premises  forming  part  of  the  settled  es- 
tates containing  any  covenant  to  the  effect  that  the  demised 
premises  should  not  be  used  for  the  sale  of  intoxicating 
liquors,  or  not  containing  proper  provisions  for  the  con- 
tinuance or  renewarof  all  licenses  which  at  the  time  of  the 
demise  might  be  held  in  respect  of  the  demised  premises."  *^ 

Sec.  1028.    Contracts  of  sale  of  licensed  premises. 

"The  case  "*  of  transfer  of  licenses  is  often  mixed  up  with  the 
sale  of  the  business  of  a  publican.  In  Claydon  v.  Green,*"'  the 
vendor  of  a  public  house  agreed  to  sell  the  business  and  assign 
the  license  on  February  5, 1867.  It  turned  out  that  the  licenses 
were  held  in  the  name  of  the  vendor's  son,  who  had  gone  to 
America,  and  was  not  heard  of,  and  the  business  had  been 
carried  on  in  the  name  of  another  son,  no  indorsement  or  appli- 
cation for  transfer  being  deemed  possible.  The  court  held  that 
the  vendor,  not  being  able  to  perform  his  contract,  the  pur- 
chaser was  entitled  to  recover  back  his  deposit.  In  Day  v. 
Luhke,'*  a  vendor  covenanted  to  transfer  the  license  on  a  given 
day.  On  the  day  in  question  the  holder  of  the  license  could  not 
be  got  to  authorize  an  application  to  the  justices,  and  so  a  trans- 
fer was  not  obtained.  It  was  held  that  the  vendor,  having 
failed  to  carry  out  the  contract,  the  purchaser  could  repudiate 
the  contract.  So  when  the  license  cannot  be  secured  the  con- 
tract for  sale  of  the  public  house  as  a  going  concern  may 
always  be  repudiated.'^    But  the  vendor  is  not  bound,  apart 

ton   11902],  50  W.  R.  358;   85  L.  Patterson's     Licensing    Acts     (19 

T.  650;   18  T.  L.  R.  169.  ed.),  p.   128. 

S3ln  re  Earl  Somers,  deceased;  8=  [1868]  L.  R.  3  C.  P.  511;  37 

Cocks    V.    Lady    Henry    Somerset  L.  J.  C.  P.  226;  18  L.  T.  607;   16 

[1895],   11  T.  L.  R.   567.     As  to  W.  R.  1126. 

mutual    dealings    between    brewer  ««  [1868]  L.  R.  5  Eq.  336;  37  L. 

and  licensee  of  a  "tied  house"  on  J.  Ch.  330;   16  W.  R.  719;   32.  J. 

the  licensee's  bankruptcy,  see  In  re  P.  499. 

Rushworth;      Eos     parte     Holmes  87  Cowles  v.  Gale  [1871],  L.  R.  7 

[1906],  32  T.  L.  R.  41.  Ch.  12;  41  L.  J.  Ch.  14;  25  L.  T. 

8*  This    section    is    taken    from  524;  20  W.  R.*  70. 
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from  special  contract,  to  procure  a  transfer  of  the  license  to 
the  purchaser."'  Where  parties  contract  on  the  footing  of  a 
license  being  in  force,  and  it  appears  that  the  existing  license 
is  subject  to  qualifications,  the  contract  cannot  be  enforced.*" 
"Where  a  vendor  contracts  to  sell  the  beer  of  a  free  house, 
the  purchaser  may  rescind  and  claim  the  return  of  his  de- 
posit if  upon  the  date  fixed  for  completing  it  the  vendor  is 
in  a  position  to  sell  only  a  lease  of  a  tied  house.®"  The  con- 
ditions of  sale  of  a  public  house  stated  that  it  was  in  the 
occupation  of  a  tenant.  A  brewer,  intending  to  use  the  pub- 
lic house  for  the  sale  of  his  beer,  agreed  to  buy  it.  He  after- 
wards learned  that  it  was  under  lease  to  another  brewer  for  a 
term  of  which  eight  years  were  unexpired.  It  was  held  that 
the  purchaser  was  not  bound  to  ascertain  from  the  tenant 
the  term  of  his  tenancy;  and  that  in  such  case  the  vendor 
could  not  enforce  specific  performance.®^  At  the  expiration 
of  the  lease  the  licensee  may  be  entitled  to  the  good  will  ac- 
cording to  his  covenant,  in  which  case  the  good  will  may 
require  to  be  valued.'^  Or  the  good  will  may  be  declared  to 
go  with  the  house.®^  But  the  good  will  carries  the  right 
to  get  the  transfer  of  a  license,  if  procurable.'*  Where  a  mort- 
gage contained  no  reference  to  the  good  will  of  the  house 
and  the  mortgagees  were  never  in  possession,  it  was  held  that 
the  good  will  bore  no  part  of  the  mortgage  debt.'^  A  cove- 
nant is  often  given  by  the  vendor  of  the  good  will  not  to 
carry  on  business  within  a  certain  distance.     Such  distance 

ssTadcaster  Tower  Brewery  Co.  ^^  Efj}  parte  Punnett   [1880],  16 

V.  Wilson    [1897],   1   Ch.  705;    61  Ch.  D.  226;  50  L.  J.  Ch.  212;  44 

J.  P.  360;    66  L.  J.  Ch.  402;    76  L.  T.  226;  29  W.  E.  129. 

L.  T.  459;  45  W.  E.  428;  13  T.  L.  94  Rutter  v.  Daniel  [1882],  46  L. 

E.  295.  T.  684;  30  W.  E.  801.     As  to  the 

ssModlen  v.  Snowball   [1861],  4  value  of   tied   houses   included  in 

De.  G.  F.  &  J.  143;  31  L.  J.  Ch.  44.  a   brewer's  goodwill,   see   Page   v. 

00  Warren  v.  Moore    [1897],   14  EatcliflFe  (No.  2)    [1896],  75  L.  T. 

T.  L.  E.  138.  371. 

91  Caballero  v.  Henty  [1874],  L.  95 /„  re  Bennett,  Clark  v.  White 
E.  9  Ch.  447.  [1899],   1   Ch.   316;    68  L.  J.  Ch. 

92  See    Llewellyn   v.    Eutherford  104;   47   W.   E.  406. 
[1875],  L.  E.  10  C.  P.  456;  44  L. 

J.  C.  P.  281;  32  L.  T.  610. 
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is,  unless  the  context  varies  it,  measured  in  a  straight  line." 
A  testator,  a  brewer,  by  his  will  directed  that  his  trustees 
should  oflfe^  his  business  for  sale,  but  without  consideration 
for  the  good  will  thereof,  namely,  the  brewery,  dwelling 
houses,  malting  house  and  the  licensed  houses  connected  there- 
with or  attached  thereto,  to  his  two  sons  on  certain  conditions, 
and  the  question  was  whether  these  sons,  who  had  the  option 
of  purchase,  had  to  pay  for  the  seven  public  houses  which 
were  tied  to  the  brewery,  valuing  them  as  licensed  houses;  in 
other  words,  whether  the  good  will  was  confined  to  the  busi- 
ness or  whether  it  also  included  the  separate  good  will  of 
the  public  houses.  Parker,  J.,  held  that  no  part  of  the  value 
of  the  public  houses  which  are  tied  to  a  particular  brewery 
can  be  deemed  to  be  a  part  of  the  value  of  the  good  will  of 
the  brewery  itself.  He  accordingly  declared  that  as  regards 
the  tied  houses,  for  the  purpose  of  the  option,  they  must 
be  valued  on  the  basis  of  the  estimated  rental  which  they 
were  capable  of  producing  if  let  as  licensed  houses  in  the 
open  market  to  intending  lessees,  whether  they  be  brewers  or 
not,  and  therefore  they  were  not  included  in  the  good  will 
of  the  brewery.'^  Tf  a  tendered  lease  contain^  a  covenant  to 
leave  the  assignment  with  the  ground  landlord's  solicitor,  the 
sale  may  go  off.'*  If,  at  the  termination  of  a  lease,  the  good 
will  is  to  be  allowed  to  the  tenant,  the  tenant  may  sae  the 
landlord  for  the  same."®  If  there  is  a  covenant  on  bankruptcy 
of  lessee  for  landlord  to  re-enter,  the  license  does  not  pass  to 
the  trustee  of  b,ankrupt,  for  a  license  is  n6t  property.^    Where 

MMouflet  V.  Cole  [1872],  L.  E.  '  iSe   Britnor    [18771,   46   L.   J. 

8  Ex.  32;  42  L.J.  Ex.  8;  27  L.  T.  Bk.  8S;  25  W.  R.  560.     See  a  sale 

678;  21  W.  R.  175.  set  aside  describing  hotel  as  "let 

97  iSe  Saunders  (deceased)  ;  Saun-  to  a  most  desirable  tenant"    (C). 

ders  V.  Saunders,  Ch.  D.  [March  7,  Smith  v.  Land  Corporation  [1884], 

1907]   (not  reported).  28  Ch.  D.  7;  49  J.  P.  182;  51  L.  T. 

88  Brooks  V.  Drysdale  [1877],  3  718.  ,As  to  sale  of  trade  fixtures 

C.  P.  D.  52 ;  37  L.  T.  467 ;  26  W.  in  a  public  house,  see  Lea  v.  Whit- 

R.  331.  taker;    [1872]   L.  R.  8  C.  P.  7»; 

99LlewelIyn  v.  Rutherford    ^  37  J.  P.   183;   27  L.   T.  676;   21 

[1875],  L.  R.  10  C.  P.  456;  44  L.  '  W.  R.  230.     As  to  sale  of  public 

J.  C.  P.  281;  32  L.  T.  610,  supra.  bouse   subject   to   condition   th&t 
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a  purchaser  discovers  that  a  representation  made  to  him  by 
a  vendor  is  untrue,  if  the  vendor  suggests  that  if  time  be 
given  him  the  representations  may  be  cured,  and  the  purchaser 
put  in  as  good  a  position  as  if  the  representation  had  been  true ; 
the  purchaser  by  giving  the  vendor  time  does  not  lose  his  right 
to  rely  on  the  misrepresentation  and  determine  the  contract, 
if  at  the  end  of  the  time  the  vendor  fails  to  make  good  his 
suggestion.^  Where  a  purchaser  agreed  to  take  an  assign- 
ment of  a  lease  of  a  public  house  with  a  stipulation  that  there 
were  twelve  and  a  half  years  to  run,  but  subsequently  dis- 
covered that  the  lease  was  determinable  at  the  end  of  five 
years  at  the  option  of  the  lessors,  it  was  held  that  the  pur- 
chaser was  justified  in  refusing  to  complete  and  in  claiming  a 
return  of  the  deposit  he  had  paid.^  The  lessee  of  a  public  house 
contracted  to  sell  under  an  open  contract  the  lease  to  a  brewery 
company.  The  lease  contained  a  covenant  that  the  lessee 
would  not  assign,  underlet  or  otherwise  part  with  the  demised 
premises  -ndthout  the  written  consent  of  the  lessor,  but  that 
such  consent  should  not  be  unreasonably  withheld  in  the 
case  of  a  respectable  and  responsible  tenant.  The  lessor  re- 
fused to  consent  chiefly  on  the  ground  that  he  wished  to 
retain  the  lease  as  a  'free  house,'  and  it  was  held  that  the 
vendor  had  not  made  out  a  sufficient  title  which  could  be 
forced  on  the  purchaser.*  In  estimating  the  price  to  be  paid 
as  compensation  for  comi)ulsorily  taking  the  reversionary  in- 
terest in  a  public  house  after  the  end  of  a  twenty-five  years' 
lease,  it  was  held  that  evidence  was  properly  received  as  to 
the  possibility  of  such  interest  being  enhanced  by  still  having 

gagee  should  allow  mortagor  to  re-  B.   956;   79  L.  T.  289;    47  W.  R. 

main,  and  premature  rescission  by  125;   14  T.  L.  R.  669. 

intending  purchaser,  see  Smith  v.  2  Tibbatts  v.  Boultar  [1895],  73 

Butler    [1900],    1    Q.   B.    694;    69  L.  T.  534. 

L.  J.  Q.   B.  521;   48  W.   R.   583;  s  Creaton  v.  Savory    [1879],   10 

82  L.  T.  281;   16  T.  L.R.  208.  Ch.  D.  736. 

As  to  stamp  duty  on  the  sale  of  *  In  re  Marshall  &  Salt's  Con- 

a  "lease  and  goodwill"  of  a  hotel,  tract  [1900],  2  Ch.  202;  69  L.  J. 

see  West  London  Syndicate  v.  In-  Ch.  542;   48  W.  E.  508;  83  L.  T. 

land       Revenue       Commissioners,  147. 
[1898],  2  Q.  B.  507;   67  L.  J.  Q. 
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a  license  attached  to  the  premises."  A  signboard  of  a  public 
house  erected  on  a  post  by  the  wayside  is  usually  an  incor- 
poreal hereditament  which  passes  with  the  house."  The  right 
to  have  a  signboard  affixed  to  an  adjoining  house  may  be 
lawfully  claimed  as  an  easement.'  A  metropolitan  borough 
council  has  power  to  enter  into  arrangement  with  a 
landowner  as  part  df  a  scheme  for  widening  a  road,  to  re- 
move a  sign  post  belonging  to  him  to  a  position  on  the  edge 
of  the  public  footpath.'  A  valuable  picture  painted  by  David 
Cox  and  fixed  outside  an  inn  as  a  signboard  was  held  to  be- 
long to  the  landlord  as  a  fixture."  A  brewer's  lease  which 
gives  a  power  to  distrain  upon  the  tenant's  default  in  pasdng 
for  goods  supplied  to  him  has  been  held  to  be  a  bill  of  sale. ' '  ^" 


5  Beltou  V.  London  County  Coun- 
cil [1893],  68  L.  T.  411;  57  J.  P. 
185;  62  L.  J.  Q.  B.  222;  41  W. 
E.  315;  9  T.  L.  232.  See  also 
Bourne  v.  Mayor,  etc.,  of  Liver- 
pool [1863],  32  L.  J.  Q.  B.  15. 

In  re  an  Arbitration  between 
Chandler's  Wiltshire  Brewery  Co. 
and  London  County  Council  [1903], 
1  K.  B.  569;  72  L.  J.  K.  B.  250; 
67  J.  P.  119;  51  W.  K.  573;  88 
L.  T.  271;  19  T.  L.  R.  268. 

By  an  agreement  in  writing  the 
lessee  of  a  theater  granted  and  let 
to  the  plaintiff  the  free  and  ex- 
clusive right  to  sell  refreshments, 
etc.  The  theater  was  compulsorily 
purchased  for  a  public  improve- 
ment, and  the  plaintiff  claimed 
compensation  under  §  45  of  the 
Lands  Clauses  Consolidation  Act 
[1845].  It  was  held  that  the 
agreement  created  a  license  and 
not  an  interest  in  land  within  § 
68,  and  that  the  claim  for  com- 
pensation failed. 

Frank  Warr  &  Co.,  Limited  v. 
London  County  Council  [1903].  67 
J.  P.  403;  88  L.  T.  689;   19  T.  L. 


E.  436;  affirmed,  C.  A.  20  T.  L. 
E.  346. 

As  to  the  valuation  of  a  tied 
public  house  with  reference  to  a 
"betterment"  assessment  conse- 
quent ou  a  public  improvement,  see 
In  re  an  Arbitration  between  the 
London  County  Council  and  the 
City  of  London  Brewery  Co. 
[1898],  1  Q.  B.  387;  61  J.  P. 
808;  67  L.  J.  Q.  B.  382;  77  L.  T. 
436;  46  W.  E.  172;  14  T.  L.  E. 
69. 

0  Hcare  v.  Metropolitan  Board 
of  Works  [1874],  L.  R.  9  Q.  B. 
296;  38  J.  P.  535. 

T  Moody  V.  Steggles  [1879],  12 
Ch.  D.  261;  Francis  v.  Hay  ward 
[1882],  22  Ch.  D.  177;  47  J.  P. 
517. 

8  Hoare  &  Co.,  Limited  v.  Lewis- 
ham  Borough  Council  [1902],  87 
L.  T.  281;  17  T.  L.  E.  72. 

9  Ex  parte  D'Eresby  [1881].  44 
L.  T.  781:  29  W.  E.  527. 

loPulbrook  v.  A.*hlev  [1887], 
56  L.  J.  Q.  B.  376:  35  W.  B.  779. 
See  also  Ex  parte  Hopcroft  [1868], 
14  W.  E.  168. 
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ARTICLE  I.— RIGHT  OP  ACTION. 

SECTION.  SECTION. 

1029.  Remedy  under  common  law.       1031.     Constitutionality  of  statute. 

1030.  Remedy  under  statute. 

Sec.  1029.    Remedy  under  common  law. 

The  right  of  persons  injuriously  affected  by  the  sale  of  in- 
toxicating liquors  to  recover  damages  is  not  entirely  restricted 
to  the  right  given  them  by  statute.  In  several  jurisdictions  it 
has  been  held  that  when,  by  the  continued  sale  of  intoxicating 
liquors,  a  person  has  been  unable  to  perform  the  duties  owing 
by  him  to  another,  under  the  common  law,  the  seller  was  liable 
in  damages  to  persons  to  whom  the  duty  was  owing  for  any 
loss  that  he  thereby  sustained.^     However,  it  may  be  stated 

1  In  the  case  of  Holleman  v.  dealers  complying  with  the  license 
Harward,  119  N.  C.  150;  25  S.  E.  laws,  except  in  the  cases  prohibited 
972,  the  court  said:  "It  is  lawful  by  statute.  Certainly  no  fair  in- 
to sell  laudanum  as  a,  medicine.  ference  can  be  drawn  from  this  that 
It  is  also  lawful  to  sell  spirituous  damages  may  not  be  recovered  from 
liquors  as  a  beverage  upon  the  one  who  knowingly  and  willfully 
1837 
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as  a  general  rule,  that  unless  the  rights  of  persons  having 
peculiar  interests  in  the  buyers  of  intoxicating  liquors,  such 
as  a  wife  in  her  husband,  or  parent  in  the  child,  are  invaded 
by  the  sales  of  intoxicating  liquors  and  the  seller  of  such 
liquors  has  notice  of  the  injurious  effects  of  the  liquors  so 
sold  upon  the  buyer,-  the  right  to  recover  damages  for  in- 
juries resulting  from  the  sales  of  intoxicating  liquors  is 
purely  statutory,^  and  the  action  is  governed  entirely  by  the 
provisions  of  the  statute.' 


sells  or  givea  laudanum  or  intox- 
icating liquors  to  a  wife,  in  such 
'  quantities  as  to  be  attended  by 
such  consequences  to  the  wife  as 
are  set  out  in  the  complaint  in 
this  action.  We  have  in  our  State 
(Code,  §1077)  a  statute  which 
makes  it  unlawful  to  sell  liquor  in 
any  quantity  to  a  minor  (except 
he  is  a  married  man),  and  §  107S 
gives  to  the  person  injured  dam- 
ages therefor.  But  suppose  we 
had  not  statute  on  the  subject  of 
liquor  selling  to  minors,  would  the 
law  permit  with  impunity  a  dealer 
or  other  person  to  sell  liquor  to 
a  man's  child,  without  his  knowl- 
edge or  consent,  in  such  quantities 
as  to  produce  habitual  intoxica- 
tion, or  to  render  him  unfit  for 
employment?"  See  also  Harrison 
V.  Berkley,  1  Strobh.  L.  (S.  Car.) 
525;  47  Am.  Dec.  578;  Hoard  v. 
Peck,  56  Barb.  (N.  Y.)  202;  West- 
brook  V.  Miller,  90  N.  Y.  Supp. 
558;  98  App.  Div.  590.  A  com- 
mon law  declaration  upon  the  stat- 
ute is  suflScient.  Kehrig  v.  Pe- 
ters, 43  Mich.  475;  2  N.  W.  801. 
The  usual  statutory  right  to  re- 
cover damages  because  of  illegal 
sales  to  a  person,  resulting  in  his 
death,  is  not  restricted  to  nar- 
rower limits  than  Lord  Campbell's 
Act,  and  while  loss  of  support  is 


a  pecuniary  injury,  it  is  not  the 
only  damage  for  which  a  recovery 
may  be  had.  Murphy  v.  Willow 
Springs  Brewing  Co.,  81  Neb.  223; 
115  N.  W.  763. 

The  action  given  by  statute  sur- 
vives the  death  of  the  defendant. 
Moriarty  v.  Bartlett,  34  Hun,  272. 
But  the  death  of  the  plaintiff 
abates  the  cause  of  action.  Ellis 
V.  Brooks,  101  Tex.  591;  102  S.  W. 
94;  103  S.  W.  1196.  It  is  not  as- 
signable. Magee  v.  McCan,  69 
Me.  79. 

2  Holleman  v.  Harward,  119  N. 
Car.  150;  25  S.  E.  972;  Hoard  v. 
Peck,  56  Barb.  (N.  Y.)  2021; 
Struble  v.  Nodwift,  11  Ind.  64. 

3  In  the  case  of  Cruse  v.  Aden. 
127  111.  231;  20  N.  E.  73;  3  L.  R. 
A.  327,  the  court  said:  "It  was 
not  a  tort  at  common  law  to 
either  sell  or  give  intoxicating 
liquor  to  'a  strong  and  able-bodied 
man,'  and  it  can  be  said  safelj 
that  it  is  not  anywhere  laid  down 
in  the  books  that  such  act  was 
ever  held  at  common  law  to  be 
culpable  negligence,  that  would 
impose  legal  liability  for  damages 
upon  the  vendor  or  donor  of  such 
liquor." 

■1  Cruse  V.  Aden,  127  111.  231;  20 
N.  E.  73;  3  L.  R.  A.  327. 

As  to  change  of  statute  and  its 
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Sec.  1030.    Remedy  under  statutes. 

While  the  action  is  governed  entirely  by  the  statutory  pro- 
vision in  each  State,  it  may  be  stated  in  a  general  way  that 
the  purpose  of  the  statute  is  to  give  a  remedy  when  one  is 
injured  in  his  person  or  property  by  an  intoxicated  person 
or  when  a  person  is  injured  in  his  or  her  means  of  support 
by  reason  of  the  intoxication  of  any  i)erson.''  It  was  not  in- 
tended as  a  means  of  speculation,  however,  and,  therefore,  un- 
less a  person  has  been  injured  in  his  person  or  property  or 
means  of  support,  although  the  intoxicated  person  may  lose 
time,  neglect  his  business,  earn  less  money,  lose  it  by  neglect 
of  business  or  become  injured  by  reason  of  the  intoxication, 
there  can  be  no  recovery.^ 


effect  on  accused  actions,  see  Pal- 
mer V.  Schurz  (S.  D.),  117  N.  W. 
150. 

5  Gardner  v.  Day,  95  Me.  558; 
50  A.  892. 

« In  the  case  of  Confrey  v. 
Stark,  73  111.  137,  the  court  said: 
"Where  the  husband  has  an  abun- 
dance of  means  of  i3upport  for  him- 
self and  family,  and  liquor  is  sold 
to  him,  and  he  becomes  intoxi- 
cated, but  does  not  injure  the  per- 
son of  the  wife,  or  his  or  her  prop- 
erty, we  are  at  a  loss  to  see  how 
a  recovery  can  be  had,  because 
there  is  no  injury  to  either  the 
person  of  the  wife,  to  the  prop- 
erty or  to  her  means  of  support; 
and  it  is  only  for  the  injury  to 
some  one  or  more  of  them  that  a 
right  of  recovery  is  given.  The 
law  was  not  intended  as  a  mean? 
of  speculation,  but  as  a  protection 
against  injury  to  the  wife  and 
children  of  the  drunkard,  to  pre- 
serve the  property  used  by  the 
family  from  destruction,  or  injury, 
and  to  protect  the  family  against 


immediate  or  probable  want  of 
adequate  support;  not  to  enable 
the  affluent,  or  those  well  provided 
for,  to  sue  and  recover  simply  be- 
cause the  husband  and  father  may 
become  intoxicated,  and,  whilst  in 
that  condition,  loses  time,  neglects 
his  business  or  becomes  injured,  or 
earns  less  money,  or  even  loses  it 
by  neglect  of  business,  and  hence 
is  not  possessed  of  as  large  means 
as  he  otherwise  would  have  been." 

An  action  by  a  State  to  recover 
penalties  is  a  civil  action.  Jameg 
v.  Helm,  129  Ky.  323;  111  S.  W. 
335;  Fowler  v.  Rome  Dispensary, 
5  Ga.  App.  36 ;  62  S.  E.  660. 

In  Mississippi  the  attachment 
provided  for  is  upon  a  new  ground, 
distinct  from  that  given  by  the 
Civil  Code.  Adams  v.  Johnson,  72 
Miss.  896;  17  S.  E.  682. 

In  Canada  it  is  a  civil  action, 
Willett  v.  Viens,  2  Que.  S.  C.  514; 
Sauvage  v.  Trouillet,  3  Mon.  S.  C. 
276;  Ex  parte  Trembly,  7  Mon. 
S.  C.  17. 
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Sec.  1031.    Constitutionality  of  statutes. 

The  civil  damage  acts  of  the,  several  States  have  uniformly 
been  held  constitutional.'  The  principle  upon  which  is  based 
this  ruling  is  found  in  the  police  power  af  the  several  States,* 
and  it  should  be  borne  in  mind  in  determining  the  consti- 
tationality  of  these  statutes,  that  no  one  possesses  an  in- 
alienable or  constitutional  right  to  keep  a  saloon  for  the 
sale  of  intoxicating  liquors."  If  the  Legislature  sees  fit  to 
permit  the  sales  of  intoxicating  liquors,  it  has  the  right  to 
allow  them  upon  such  terms  and  conditions  as,  in  its  dis- 
cretion, it  may  impose,  and  if  a  party  takes  advantage  of  the 
permit  to  sell,  he  cannot  object,  on  constitutional  grounds,  to 
a  liability  which  he  has  voluntarily  assumed,  in  considera- 
tion of  the  benefit  conferred.'"  Thus,  a  statute  which,  in 
the  absence  of  proof  of  actual  damages,  authorizes  a  recovery 
for  a  fixed  sum  is  not  in  violation  of  the  constitutional  pro- 
vision which  denies  the  right  to  take  private  property  "with- 
out due  process  of  law.'"'     Nor  is  a  civil  damage  statute 


7  Horning  v.  Wendell,  57  Ind. 
171;  Moran  v.  Goodwin,  130  Mass. 
158;  39  Am.  Rep.  443;  Howes, 
Treas.,  v.  Maxwell,  157  Mass.  333 ; 
32  N.  E.  152;  Kreiter  v.  Nichols, 
28  Mich.  496;  Cramer  v.  Daniel- 
son,  99  Mich.  531;  58  N.  W.  476; 
Bedore  v.  Newixjn,  54  N.  H.  117; 
Baker  v.  Pope,  2  Hun,  556 ;  Frank- 
lin V.  Schermerhorn,  8  Hun,  112; 
Bertholf  V.  O'Reilly,  74  N.  Y.  509; 
Mardorf  v.  Hemp  (Penn.),  6  A. 
754;  Sibila  v.  Bahney,  34  Ohio 
State,  399;  Stanton  v.  Simpson, 
48  Vt.  628;  State  ex  rel.  Hemhall 
V.  Ludington,  33  Wis.  107;  Wer- 
ner V.  Edmiston,  24  ICans.  147. 

8  In  Howes,  Treas.,  v.  Maxwell, 
157  Mass.  333;  32  N.  E.  152,  the 
court  said:  "If  the  Legislature,  in 
the  exercise  of  its  police  power, 
has  the  right  to  prohibit  abso- 
lutely the  sale  of  intoxicating 
liauors.  it  has  the  rieht  to  allow 


them  to  be  sold  on  such  terms  and 
conditions  as  it  sees  fit  to  impose." 
See  also  Franklin  v.  Schermer- 
horn, 8  Hun,  1121;  Bertholf  v. 
O'lteilly,  74  N.  Y.  569. 

9  State  V.  Gerhardt,  145  Ind. 
439;  44  N.  E.  469;  Sherlock  v. 
Stuart,  96  Mich.  193;  55  S.  W. 
845. 

10  Bertholf  v.  O'Reilly,  74  N.  Y. 
509. 

11  In  the  case  of  Cramer  v.  Dan- 
ielson,  99  Mich.  531;  58  N.  W. 
476,  the  court  said:  "We  do  not 
think  the  statute  open  to  the  ob- 
jections suggested.  The  Legisla- 
ture, by  the  enactment,  but  rec- 
ognized a  well-known  fact  in  a?- 
suming  that  a  sale  of  intoxicating 
liquors  to  a  minor  of  necessity 
works  an  injury  to  any  plaintiff 
to  whom  the  information  comes  of 
such  a  disregard  of  right." 
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unconstitutional  on  the  ground  that  it  puts  a  person  twice 
in  jeopardy  for  the  same  offense.'^.  Nor  is  an  act  which  pro- 
vides a  recovery  against  persons  who  contribute  to  the  intox- 
ication of  any  person  unconstitutional  on  the  ground  that  it 
holds  one  man  responsible  for  the  act  of  another.'^  Nor  is  an 
act  unconstitutional  as  being  an  unlawful  "taking"  or  "de- 
priving" of  property  within  the  Constitution  which  creates  a 
cause  of  action  for  damages  in  favor  of  a  person  injured  in 
person  or  property  by  the  act  of  an  intoxicated  person  against 
the  owner  of  real  proijerty,  whose  only  connection  with  the 
injury  is  that  he  leased  the  premises  where  the  liquor  causing 
the  intoxication  was  sold  or  given  away,  with  knowledge  that 
intoxicating  liquors  were  to  be  sold  thereon.'^  Nor  does  an 
act  which  requires  a  person  receiving  a  license  to  give  a  bond 
conditioned  that  he  will  not  sell  to  a  husband  after  he  has 
been  notified  by  the  \dfe  not  to,  abridge  the  privileges  and  im- 
munities guaranteed  a   citizen  by  the   Constitution   of  the 


12  In  the  case  of  Bedore  v.  New- 
ton, 54  N.  H.  117,  the  covirt  said: 
"It  has  been  further  argued  that 
the  law  is  a  penal  law,  and  that 
it  is  unconstitutional  because  it 
inflicts  a  second  penalty,  to  be 
measured  only  by  the  caprice  of 
a  jury,  for  an  offense  already  made 
punishable  by  a.  prescribed  and 
definite  fine.  This  view  cannot  be 
sustained  for  the  reason  that  it 
is  not  true  in  fact.  The  statute 
gives  to  certain  specified  persons 
the  right  to  recover  the  damage 
actually  caused  to  them  by  the 
defendant's  illegal  act,  and  noth- 
ing more.  Whether  the  defendant 
has  been  or  may  thereafter  be 
prosecuted  for  his  violation  of  the 
criminal  law  of  the  State  no  more 
concerns  the  party  who  has  suf- 
fered a  private  wron^  a-<I  damage 
by  the  same  act  in  thii.  case,  than 
in  case  of  an  assault  and  battery, 
a  larceny  or  other  crime,  whereby 


damage  is  inflicted  on  an  indi- 
vidual by  the  same  act  which  con- 
stitutes a  public  wrong  or  crime." 

13  In  the  case  of  Sibila  v.  Bah- 
ney,  34  Ohio  State,  399,  the  court 
said:  "The  business  of  the  defend- 
ant, as  conducted  by  him,  being  in 
open  violation  of  the  statute,  a 
provision  that  holds  him  respon- 
sible for  an  injury  to  which  his  un- 
lawful conduct  contributes,  cannot 
be  said  to  be  in  conflict  with  any 
right  guaranteed  by  the  Constitu- 
tion. By  causing,  in  conjunction 
with  others,  the  injury  for  which 
the  action  is  brought,  by  an  act 
in  clear  violation  of  the  statute, 
he  becomes  a  joint  tort  feasor,  and, 
as  at  common  law,  is  liable  for  the 
entire  damages  resulting  from 
such  injury." 

11  In  the  case  of  Bertholf  v. 
O'Reilly,  74  N.  Y.  509,  the  court 
said:  "The  liability  imposed  upon 
the  landlord  for  the  acts  of  the 
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United  States."  Nor  is  an  act  unconstitutional  because  it 
abridges  the  licensee's  rights  under  his  license,  for  the  reason 
that  such  licensee  takes  his  license  subject  to  all  existing  laws, 
and  to  such  as  may  thereafter  be  passed.^''*  Nor  is  a  civil  dam- 
age statute  Tin  constitutional  as  being  in  conflict  with  a  pro- 
vision of  the  Constitution  prohibiting  the  Legislature  from 
passing  an  act  with^ore  than  one  subject,  where  such  statute 
is  a  part  of  the  general  liquor  law  of  the  State,  and  the  title 
of  the  act  provides  for  the  licensing,  restriction  and  regula- 
tion of  the  business.^* 
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tenant  is  not  a  new  principle  in 
legislation.  His  liability  only 
arises  when  he  has  consented  that 
the  premises  may  be  used  as  a 
place  for  the  sale  of  liquors.  He 
selects  the  tenant,  and  he  may, 
without  violating  any  constitu- 
tional provision,  be  made  respon- 
sible for  the  tenant's  act  con- 
nected with  the  use  of  the  leased 
property." 

15  Bell  V.  State,  28  Tex.  App.  96 ; 
12  S.  W.  410. 

15*  In  the  case  of  Moraii  v.  Good- 
win, 130  Mass.  158;  30  Am.  Rep. 
443,  the  court  said:   "The  claim 


that  the  statute  is  unconstitu- 
tional, because  in  derogation  of  the 
contract  of  license  itself,  clearly 
cannot  be  supported.  The  license 
is  not  a  contract.  The  license  is 
simply  an  authority  to  sell  ac- 
cording to  law,  and  subject  to  all 
the  limitations,  restrictions  and 
liabilities  which  the  law  imposes." 
See  also  Baker  v.  Pope,  2  Hun, 
556;  Horning  v.  Wendell,  57  Ind. 
171. 

10  Garrigan  v.  Kennedy,  101  N. 
W.  1081;  Palmer  v.  Schurz  (S. 
D.),  117  N.  W.  150. 
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Sec.  1032.    Construction  of  statutes. 

The  rule  of  construction  for  this  class  of  statutes  is  well 
set  out  in  a  New  York  case  "  as  follows:  "While  a  statute 
of  this  character  should  not  be  enlarged,  it  should  be  inter- 
preted, where  the  language  is  clear  and  explicit,  according  to 
its  true  intent  and  meaning,  having  in  view  the  evil  to  be 
remedied  and  the  object  to  be  attained.  The  evident  object 
was  to  suppress  the  sale  and  use  of  intoxicating  liquors,  and  to 
punish  those  who,  in  any  form,  furnished  means  of  intoxication, 
by  making  them  liable  for  damages  which  might  arise,  which 
were  caused  by  the  parties  who  furnished  such  means. ' '  ^'  This 
salutary  rule  is  not  in  conflict  with  the  rule  that  the  civil 
damage  statutes  being  highly  penal  in  character,  and  provid- 
ing a  right  of  action  unknown  to  the  common  law,  and  in 
which  the  party  prosecuting  has  a  decided  advantage,  should 
receive  a  strict  construction,^'  because,  although  a  party's 
right  to  recover  under  such  statutes  is  limited  strictly  to  the 
terms  thereof ;  nevertheless  the  terms  of  such  statutes  are  not 
to  be  narrowed  by  construction  so  as  to  defeat  their  evident 
purpose.^"  These  statutes  have  no  extra  territorial  effect,^^ 
because  as  the  right  to  recover  damages  for  injuries  resulting 
from  the  sales  of  intoxicating  liquors  is  purely  statutory,  and 
as  an  act  to  be  actionable  must  be  tortious  by  the  law  of 

IT  Mead   v.   Stratton,   87   X.   Y.  Smith  v.  Wilcox,  47  Vt.  537 ;  Cur- 

493;   41   Am.   Eep.   386;    Trice   v.  rier  v.  McKee,  99  Me.  364;  59  Atl. 

Robinson,  16  Ont.  Rep.  433.  442. 

18  Gardner  v.  Day,  95  Me.  558 ;  21  In  the  case  of  Goodwin  v. 
50  A.  892;  Schneider  v.  Hosier,  Young,  34  Hun,  252,  the  court 
21   Ohio  State,  98.  said:    "Our   statute  gives  a  cause 

19  Freese  v.  Tripp,  70  HI.  496;  of  action  for  the  injury,  and  this, 
Lewis  V.  City  Na.  Bank,  72  III.  as  it  is  a  special  statutory  pro- 
543;  Meidel  V.  Anthis,  71  HI.  241;  vision,  must  refer  to  an  injury 
Schulte  V.  Schleeper,  210  111.  357;  done  in  this  State.  It  cannot  be 
71  N.  E.  323;  McLees  v.  Niles,  93  intended  to  hiave  an  extra  terri- 
111.  App.  442;  Walker  v.  Daily,  torial  effect.  The  statute  is  pecu- 
101  111.  App.  575;  Schneider  v.  liar  in  that  it  makes  an  innocent 
Hosier,  21  Ohio  State,  98  Sackett  man  liable  for  the  wrongful  act  of 
V.  Ruder,  152  Mass.  397 ;  25  N^.  E.  another.  But  we  are  confident  that 
736 ;  Fenty  v.  Meadowe,  72  111.  540.  its  effect  must  be  limited  to  the 

20  Westbrook  v.  Miller,  90  N.  Y.  State." 
Supp.    558;    98    App.    Div.    590; 
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the  place  where  it  is  eommitted,^^  it  cannot  be  said  that  the 
law  of  one  State  which  makes  the  sales  of  intoxicating  liquors 
actionable  under  certain  conditions  can  be  applied  if  such 
sales  are  not  actionable  in  the  State  where  the  injury  was 
sustained.    Nor  are  siich  laws  retroactive.^' 

Sec.  1032a.    Right  dI  action,  in  general. 

As  a  general  rule,  under  the  civil  damage  laws,  three  acts 
must  occur  before  there  can  be  a  recovery,  to-wit :  First,  sale, 
gift  or  furnishing  of  intoxicating  liquors  by  the  defendant 
or  his  authorized  agent  or  servant;  second,  the  intoxication 
of  another  person  resulting  in  whole  or  in  part  from  such 
sale,  gift  or  furnishing  of  the  liquor;  third,  injury  to  the 
person,  property  or  means  of  support  of  a  third  person  by 
reason  of  such  intoxication.^*  And  as  the  action  is  statutory, 
the  right  to  recover  is  limited  strictly  to  the  terms  of  the 
statute.^^  Thus  where  one  person  drinks  intoxicating  liquors 
purchased  by  another,  the  vendor  is  not  liable  for  the  evil  con- 
sequences of  the  intoxicating  liquors  so  drunk,  where  the 
statute  limits  the  liability  of  the  dealer  to  "sales"  or  "gifts" 
made  by  him  or  his  authorized  agents,  though  such  liquors 
be  drunk  in  the  presence  of  the  vendor.^"  But  where  the 
statute  prohibits   the   dealer   from   "selling,"   "giving"   or 

22  See  Forest  v.  Tolman,  117  197 ;  Wesnieski  v.  Vanek,  99  N.  W. 
Mass.  109.  258;  Bakerv.  Summers,  201111.  52; 

23  Dubois  V.  Miller,  5  Hun,  332.       66  N.  E.  302 ;  Johnson  v.  Carlson, 
34  In   Homire   v.    Halfman,    156       Neb.    95    N.    W.    788;    Seagin    v. 

Ind.  470;  60  N.  E.  154,  the  court  Ehmke,  120  Iowa,  464;   94  N.  W. 

said:   "Under  the  act  it  is  neces-  938;  Aldrich  v.  Sager,  9  Hun,  537; 

sary  that  two  facts  should  occur  Schafer  v.  State,  49  Ind.  460. 

beside  the  sale  or  gift  of  the  liquor  25  Brannan    v.    Adams,    76    111. 

by  the  defendant  to   constitute   a  331. 

cause  of  action,   to-wit:    intoxica-  28 In  Siegil  v.  People,  106  HI.  99, 

tion    resulting    from    its    use    in  the  court  said:   "It  is  impossible 

whole  or  in  part  and  the  loss  of  that,  by  the  mere  act  of  one  per- 

the  means  of  support  by  the  plain-  son's  drinking  liquor  ordered  and 

tiflf  in  conseqence  of  such  intoxi-  paid  for  by  another,  a  liability  can 

cation.     The  statute  requires  noth-  be  imposed  on  the   vendor,  under 

ing  more."     See   also   Gardner   v.  the  sections  before  us."     See  also 

Day,  95  Me.  558;  50  A.  802:  Boos  Goddard   v.    Burnham,    124   Mass. 

V.  State,  11  Ind.  App.  257;  39  N.  E.  578. 
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"furnishing"  intoxicating  liquors  to  minors,  it  has  been  held 
that  a  saloon  keeper  who,  without  a  protest,  allows  an  adult 
to  buy  intoxicating  liquor  and  give  it  to  a  minor  to  drink 
in  his  saloon  violates  the  act  prohibiting  the  "furnishing"  of 
intoxicating  liquors  to  minors.^'  In  several  jurisdictions  it 
has  been  held  that  the  terra  "give"  was  broad  enough  to 
make  liable  the  saloon  keeper  who,  at  the  direction  of  an 
adult,  who  pays  for  the  intoxicating  liquor,  delivers  it  to  a 
minor  who  drinks  it.-'  And  in  Iowa  it  was  held  that  the 
term  "selling"  was  broad  enough  to  make  liable  the  saloon 
keeper  who,  at  the  direction  of  another,  gave  intoxicating 
liquors  to  one  who  became  intoxicated  thereby  and  was  in- 
jured.-" Even  in  those  jurisdictions  which  preclude  liabil- 
ity on  the  part  of  the  vendor  where  the  person  to  whom  the 
law  prohibits  a  sale  or  a  gift  drinks  the  liquor  ordered  and 
paid  for  by  another,  it  is  held  that  it  is  always  a  question  for 
the  jury  to  determine  whether  or  not  the  transaction  was 
one  merely  to  evade  legal  liability  on  the  part  of  the  dealer. 


2'  People  V.  Neumann,  85  Mich. 
98;  48  N.  W.  290.  See  also  Car- 
rier V.  Bernstein  (Iowa),  76  N. 
W.  1076;  State  v.  Best  (N.  Car.), 
12  S.  E.  907;  State  v.  Munson,  25 
Ohio  St.  381. 

28  In  Topper  v.  State,  118  Ind. 
110;  20  N.  E.  699,  the  court  said: 
"All  persons  who  participate  in  an 
act  or  transaction  which  is  a  mis- 
demeanor are  alike  guilty.  This  is 
a  principle  that  is  elementary  and 
does  not  require  a  citation  of  au- 
thorities. The  appellant  sold  to 
Cunningham  a  glass  of  lager  heer 
to  be  drunk  by  Kepler,  who  was  a 
person  under  the'  age  of  twenty-one 
years,  and  by  the  direction  of  Cun- 
ningham at  the  time  he  called  for 
the  beer,  the  appellant  poured  out 
and  delivered  it  to  Kepler,  to  be 
drunk  by  him.  We  may  state 
the  argument  syllogistically  a9 
follows:    Whoever  gives  away  in- 


toxicating liquor  to  a  minor  is 
guilty  of  a  misdemeanor.  Cun- 
ningham and  the  appellant,  acting 
in  concert,  did  give  away  to  Kep- 
ler, a  minor,  intoxicating  liquor; 
therefore,  Cunningham  and  the  ap- 
pellant are  guilty  of  a  misde- 
meanor." See  also  Page  v.  State, 
4  South,  697;  84  Ala.  446.  But 
contra,  see  Kurz  v.  State,  79  Ind. 
488. 

The  act  of  defendant  must  have 
been  effective  in  causing  the  in- 
jury. Steel  V.  Thompson,  42  Mich. 
594;  4  N.  W.  536;  but  it  need  not 
be  the  sole  cause  of  the  injury. 
Acken  v.  Tinglehoff  (Neb.),  119 
X.  W.  456. 

-"  In  Judge  v.  Jordon,  81  Iowa, 
519;  46  N.  W.  1077,  the  court 
said:  "The  court  charged  the  jury 
that  if  .Jordon  or  his  bartender, 
acting  upon  the  direction  of  Gage, 
furnished       Judge       intoxicating 
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in  which  event  the  dealer  would  be  responsible.^"  Again,  there 
can  be  no  recovery  under  the  statute  where  the  sales  or  gifts 
of  intoxicating  liquor  simply  caused  or  contributed  to  a 
habit  of  drinking  which  ultimately  resulted  in  an  habitual  in- 
toxication and  from  which  an  injury  resulted  where  such 
habitual  intoxication  was  not  directly  caused  either  in  whole 
or  in  part  by  such*sales  or  gifts.*'  Nor  is  the  fact  that  a 
dealer  has  sold  liquor  continually  to  plaintiff's  husband  in 
violation  of  her  request  not  to  do  so  sufficient  to  maintain 
an  action,  unless  it  is  further  shown  that  such  sales  resulted 
in  or  contributed  to  the  intoxication  of  the  husband  and 
from  which  intoxication  injury  resulted  to  plaintiff.*^  Nor 
would  the  mere  sale  of  intoxicating  liquors  to  an  in- 
toxicated person  or  to  a  person  in  the  habit  of  becom- 
ing intoxicated  establish  a  cause  of  action  unless  it  was  further 
shown  that  such  person  drank  the  liquors  so  bought,  because 
such  liquors  could  not  be  said  to  contribute  to  the  intoxi- 
cation of  the  buyer,  iiuless  they  were  drunk  by,  him.'"  Nor 
would  the  proof  of  sales  or  gifts  of  intoxicating  liquor  caus- 

liquors,  or  furnished  it  to  others  si  Seagin  v.  Ehmke,  120  Iowa, 
in  his  Saloon,  from  whom  the  464;  94  N.  W.  938;  Ennis  v.  Shi- 
plaintiff's  husband  obtained  it,  ley,  47  Iowa,  552;  Cox  v.  New- 
then  it  was  selling  to  said  Gage  kirlc,  73  Iowa,  42;  34  N.  W.  492; 
and  the  plaintiff's  husband,  sub-  Arnold  v.  Barkalow,  73  Iowa,  183; 
stantially  as  alleged  in  plaintiff's  34  N.  W;  807;  Bannon  v.  Adams, 
petition."  76  111.  331. 
•  30  In  Siegel  v.  People,  106  111.  saMcEntee  v.  Spiehler,  12  Daly, 
99,  the  court  said:  "A  case  might  435. 

oftentimes  exist  undoubtedly  as  In  Welch  v.  Jugenheimer,  56 
where  the  barkeeper  ought  to  Iowa,  11;  8  N.  W.  673,  the  court 
know,  from  the  circumstances,  that  said :  "The  mere  selling  of  intoxi- 
the  person  purchasing  is  being  eating  liquors  to  a  person  intoxi- 
nsed  by  a  minor  simply  as  a  screen  cated  or  in  the  habit  of  becoming 
to  conceal  his  own  participation,  intoxicated,  does  not  of  itself  con- 
and  in  such  case  the  vendor  should  fer  the  right  of  action.  In  order 
be  held  responsible.  He  may  not  that  a  right  of  action  may  exist, 
close  his  eyes  to  obvious  facts,  and  the  liquor  sold  must  cause  or  con- 
then  plead  his  ignorance  of  what  tribute  to  intoxication,  and  the 
all  others  knew;  but  in  such  case  wife  must  sustain  some  injury  by 
the  fact  should  be  left  to  the  jury  the  intoxication." 
to  be  determined  from  the  evi- 
dence.'' 


1847  CIVIL  DAMAGES — GROUNDS  OP   ACTION.  §  1033 

ing  or  contributing  to  the  intoxication  of  a  party  be  suffi- 
cient unless  it  were  also  established  that  by  reason  of  such 
intoxication  plaintiff  M'as  injured  in  person  or  property  or 
means  of  support.'*  Nor  would  the  sureties  upon  a  saloon 
keeper's  bond  conditioned  that  they  would  pay  all  damages 
which  the  community  or  individuals  might  suffer  by  reason 
of  the  traffic  of  their  principal  be  liable  where  the  saloon 
keeper  while  intoxicated  upon  the  liquors  of  his  own  saloon 
shot  and  killed  plaintiff's  husband;  because  the  liquors  so 
drunk  by  the  saloon  keeper  were  not  "sold"  or  "furnished" 
by  him  within  the  meaning  of  the  law.  It  is  not  necessary, 
however,  to  maintain  a  cause  of  action  under  these  statutes, 
that  a  cause  of  action  should  also  be  maintainable  against  the 
intoxicated  person  on  the  same  state  of  facts.'^ 

Sec.  1033.    Illegality  of  sale. 

Three  distinct  rules  are  dedueible  from  the  decisions  with 
reference  to  the  question  as  to  M'hether  the  sale  or  gift  of 
intoxicating  liqiior  must  be  illegal  before  there  can  be  a  recov- 
ery under  this  class  of  statutes.  In  a  number  of  jurisdictions 
it  is  held  that  even  in  the  absence  of  words  in  the  statute 

3*  In  Fentz  v.  Meadows,  72  111.  bond,  undertook  to  answer  for  all 

540,  the  court  said:   "The  statute  damage  which  the  community  or 

gives  the   wife   a  right  of  action  individuals  might  suffer  by  reason 

only  in  cases  where,  by  the  selling  of  the  traffic  of  their  principal  in 

liquor  to  a  drunken  husband,  the  intoxicating    liquors.       They     are 

wife  has  been  injured  thereby  in  presumed  to  have  had  in  view  all 

person   or    property   or   means   of  the  damage  incident  to  the  sale  or 

support."     See  also  Kellerman  v.  furnishing  of  liquor  to  third  per- 

Amold,    71     111.    632;     Keedy    v.  sons,  but  they  had  a  right  to  in- 

Howe,    72    111.    133 ;    Albreeht    v.  terpret  and  rely  upon  the  language 

Walker,    73    111.    69;    Confrey    v.  of  the  statute  according  to  its  or- 

Stark,   73   111.    187;    Brantigan   v.  dinary     and     grammatical     sense. 

White,  73  111.  561;  Graham  v.  Ful-  They  did  not  undertake  that  Shiel 

ford,  73  111.  596;   Gilmore  v.  Ma-  [saloon   keeper]    would  not  drink 

thew,  67  Me.  517.  liquor,  and  the  use  thereof  by  him 

In  case  of  Curten  v.   Atkinson,  was  in  no  sense  a  breach  of  the 

36  Neb.   110;   54  N.  W.   131,   the  conditions  of  the  bond." 

court  said:  "The  plaintiff  in  er-  85  inain  v.  Russell,  8  Hun,  319. 
ror,    by    the    conditions    in    their 
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restricting  its  operation  to  unlawful  sales,  there  can  be  no 
recovery  for  injuries  caused  by  the  sale,  gift  or  furnishing 
of  intoxicating  liquors  to  another,  unless  such  sale,  gift  or  fur- 
nishing was  in  violation  of  law.""  Two  reasons  have  been  as- 
serted by  the  courts  maintaining  the  above  noted  proposition 
for  so  holding :  1.  If  a  saloon  keeper  was  held  liable  for  the 
sales  of  intoxicating  liquors  which,  under  the  law,  he  was 
legally  entitled  to  make,  he  would  necessarily  become  bound 
for  the  good  behavior  of  the  buyer,  and  such  sales  would  make 
him  a  guarantor  that  the  intoxicating  liquors  sold  should  not 
cause  intoxication,  in  whole  or  in  part,  from  which  an  injury 
would  result.*^  2.  In  those  States  where  a  bond  is  given  by 
the  saloon  keeper  to  guarantee  his  adherence  to  the  law,  it 
could  not  be  said  that  the  sureties  thereon  would  be  liable 
v.here  injury  resulted  by  reason  of  a  lawful  sale  or  gift  of 
intoxicating  liquor  to  another,  because  the  sureties  have  not 
obligated  themselves  to  protect  the  public  against  the  effects 
of  lawful  sales  or  gifts  made  by  the  seller.^*  In  several  juris- 
dictions, however,  it  has  been  held  that  unless  the  terms  of 
the  statute  restrict  liability  to  injuries  growing  out  of  unlaw- 
ful sales,  it  extends  to  lawful  and  unlawful  sales  alike.'"    The 

36  Myers  v.  Conway,  55  Iowa,  purposes,  and  diverted  from  their 
166;  7  N.  W.  481  (but  see  Carrier  intended  use,  might  subject  the 
V.  Bernstein,  78  N.  W.  1076);  seller  to  heavy  damages  for  an  act 
Bell  V.  Zelmer  (Mich.),  42  N.  W.  not  intended  to  evade  or  violate 
606 ;  Peacock  v.  Oaks,  85  Mich.  the  provisions  of  the  statute.  Such 
578;  48  N.  W.  1082;  Granger  v.  a  construction  of  the  statute  would 
Knipper,  2  Cin.  E.  480;  Baker  v.  require  the  seller  to  become  bound 
Beckwith,  29  Ohio  St.  3.14;  Mason  for  the  good  behavior  of  the  buyer, 
V.  Shay,  5  Ohio  Dee.  194;  Sibila  and  make  him  a  guarantor  that 
V,  Bahney,  34  Ohio  St.  399;  Bus-  the  liquors  sold  should  not  cause 
sell  V.  Tippin,  12  Ohio  Cir.  Ct.  621.  intoxication,  in  whole  or  in  part, 

37  In  Baker  v.  Beckwith,  29  Ohio  from  which  an  injury  would  re- 
st.  314,   the  court  said:    "If  the  suit." 

mere  act  of  selling  or  giving  away  38  Bell  v.  Jlelmer,  75  Mich.  66; 

intoxicating    liquors    renders    the  42  N.  W.  606. 

seller  liable  for  all  consequences  re-  39  Roth   v.    Eppy,    80    111.    283 ; 

suiting  from  intoxication  produced  Moran  v.  Goodwin,  130  Mass.  158; 

by   the    liquors    so    sold   or    given  Jones  v.  Bates,   26  Neb.   693;    42 

away,    then    intoxicating    liquors  N.  W.   751;   Elshire  v.  Schulyler, 

sold  for  medicinal  or  mechanical  15  Neb.  651;  20  N.  W.  29. 
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reason  of  this  rule  is  found  in  the  fact  that  the  license  to  sell . 
simply  protects  the  licensee  against  a  prosecution  by  the  State, 
and  that  as  the  business  of  selling  intoxicating  liquors  is 
fraught  with  many  dangerous  consequences,  and  as  the  civil 
damage  statute  was  framed  for  the  purpose  of  protecting  the 
innocent  victims  of  the  traflSc  against  its  ravages,  the  seller 
of  intoxicating  liciuors  takes  his  license  with  the  knowledge 
that  he  is  engaging  in  a  dangerous  business,  and  that  he  is 
liable  for  any  civil  consequences  growing  out  of  his  sales  or 
gifts  resulting  in  injuries  to  third  persons.*"  In  several 
jurisdictions,  notably  in  Indiana,  liability  under  this  class 
of  statutes  is  limited  by  the  terms  of  the  statute  to  the  sales 
or  gifts  of  intoxicating  liquor  made  in  violation  of  the  pro- 
visions of  the  liquor  law.*^  Under  this  kind  of  a  provision 
it  has  been  held  that  the  liability  of  the  seller  is  limited  to  his 
A-iolation  of  such  of  the  liquor  laws  as  were  in  force  at  the  time 
the  civil  damage  act  was  enacted,  but  that  no  such  section  of 
the  liquor  law  could  be  repealed  by  a  subsequent  enactment 
of  a  similar  law  which  did  not  expressly  repeal  the  old  law 
so  as  to  avoid  civil  liability  by  the  seller  for  his  violation 
of  the  old  law." 

*oln    Jones   v.   Bates,   26   Neb.  E.    190     Beem   v.    Chestnut,    120 

693;  42  N.  W.  761,  the  court  said:  Ind.  390;   22  N.  B.  315;   Boos  v. 

"The  license  is  in  the  nature  of  a  State,  11  Ind.  App.  257;  39  N.  E. 

regulation,  but  is  no  protection  to  197;  Brandt  v.  State,  17  Ind.  App. 

the  person  furnishing  the  liquors,  311;    46   N.    E.    682;    Baecher   v. 

except  as  against  the  State.     Not-  State,  19  Ind.  App.  100;  49  N.  E. 

withstanding  the  license,  the  per-  42. 

son  licensed  furnishes  liquor  at  his  *2  State  v.  Cooper,  114  Ind.  12; 

peril,  and  if  he  contributes  to  the  16  N.  E.  518   (opinion  reported  in 

intoxication  of   an   individual,   by  13  N.  E.  861,  set  aside)  ;  Mulcahy 

reason  of  which  an  injury  results  v.  Givens,  115  Ind.  286;   17  N.  E. 

to  any  one,  he  will  be  liable.    The  598. 

act  of  furnishing  the  liquor  is  re-  Where  a  statute  forbids  a  sale 

garded  in  law  as  a  tort   and  all  to  a  drunken  man,  it  is  no  defense 

who  furnish  it  as  wrongdoers."  that  he  had  not  been  notified  not 

*i  Mitchell  V.  Eatts,  57  Ind.  259 ;  to    sell    him    liquor.      Palmer    v. 

State  ex  rel.  Hudspeth  v.  Cooper,  Schurz    (S.  D.),   117  N.  W.    150; 

114  Ind.   12;   Mulcahy  v.  Givens,  Berkemeider  v.  State  (Ind.),  88  N. 

115  Ind.  286;  17  N.  E.  S98;  Wall  E.  834. 

V.  State,  10  Ind.  App.  530;  38  K.  In   Texas,   sales   made   in   good 
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Sec.  1034.    Sale  contrary  to  notice. 

In  many  jurisdictions  the  statute  makes  provision  for  the 
giving  of  notice  to  saloon  keepers  by  certain  persons  against 
selling  or  giving  intoxicating  liquors  to  persons  in  the  habit 
of  becoming  intoxicated.  These  statutes  vary  in  the  several 
States  with  reference  to  the  persons  who  may  give  the  notice, 
the  manner  of  service  upon  the  saloon  keeper  and  the  pen- 
alties that  appertain  to  the  saloon  keeper  for  violating 
their  provisions.  The  general  rule,  however,  with  refer- 
ence to  all  this  class  of  statutes  is  that  if  a  saloon  keeper 
violates  their  provisions  and  sells  or  gives  intoxicating 
liquors  to  a  piorson  in  the  habit  of  becoming  intoxicated  after 
having  received  notice  in  the  manner  prescribed  by  law  not  to 
do  so,  he  and  his  bondsmen  are  liable  to  any  third  person 
for  any  injuries  that  may  result  to  such  third  person  by  reason 
of  the  sales  or  gifts  of  intoxicating  liquors  made  to  the  per- 
son named  in  the  notice.*'^  It  is  not  necessary  that  the  notice 
be  in  the  language  of  the  statute.**  All  that  is  required  is 
that  the  notice  be  sufficient  to  put  the  saloon  keeper  on  his 
inquiry  concerning  the  habits  of  the  individual  mentioned 
in  the  notice.*^    Thus  it  has  been  held  that  a  notice  which  did 

faith  to  a  drunkard,  where  no  no-  95;    13  N.  E.  348;  Sackett  v.  Eu- 

tice  has  been  given,  seems  to  be  a  der,  152  Mass.  397;  25  N.  E.  736; 

good  defense,  by  statute.   Birkman  9  L.  E.  A.  391 ;  Finnegan  v.  Lucy, 

V.  Fahrentliold    (Tex.   Civ.  App.),  157  Mass.  439;  32  N.  E.  656;  Sny- 

114  S.  W.  428.    But  the  good  faith  der  v.  Launt,  1  App.  Div.  142;  37 

must  be  set  up  by  answer.     Feren-  N.  Y.  Supp.  408;  Casey  v.  Painter, 

tholdv.  Till  (Tex.  Civ.  App.),  113  50   Ohio    St.   527;    38   N.   E.   24; 

S.  W.  635.  Pegram  v.  Stortz,  31  W.  Va.  220; 

On  a  charge  of  a  sale  or  gift  to  6  S.  E.  485 ;  Kolling  v.  Bennett,  18 

an  intoxicated  person,  it   is  only  Ohio  Cir.  Ct.  E.  425;   10  C.  C.  D. 

necessary  to  prove  the  sale  or  gift  81;    Eilke  v.  McGrath,   38   S.  W. 

of  the  liquor  by  the  defendant,  in-  877    ( Ky. ) ;    Eiden  v.  Gremm,  97 

toxication  resulting  from   its   use  Tenn.  220;   36  S.  W.  1097;  35  L. 

in  whole   or  in  part,  and  loss  of  E.     A.     587;     Fay     v.     Williams 

means  of  support  by  the  plaintiif  (Tex.),  41  S.  W.  497. 

in    consequence    thereof.      Berke-  **  Kennedy     v.     Saunders,     142 

meir  v.  State  (Ind.),  88  N.  E.  634.  Mass.  9;  6  N.  E.  734. 

*3  Kennedy  v.  Saunders,  142  *»  Tate  v.  Donovan,  143  Mass. 
Mass.  9;  6  N.  E.  734;  Tate  v.  590;  10  N.  E.  492;  Taylor  v.  Car- 
Donovan,  143  Mass.  590;  10  N.  E.  roll,  145  Mass.  95;  13  N.  E.  348. 
492;  Taylor  v.  Carroll,  145  Mass. 
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not  contain  the  words  "spirituous  or  intoxicating  liquors," 
being  in  the  language  used  in  the  statute,  was  not  bad  for  such 
omission/"  Nor  is  a  notice  insufficient  because  it  does  not 
State  that  the  person  mentioned  in  the  notice  is  "in  the  habit 
of  using  spirituous  or  intoxicating  liquor  to  excess. ' ' " '  The 
notice,  however,  must  disclose  the  Cact  that  the  person  giving 
it  is  one  entitled,  under  the  law,  to  do  so ;  or  it  must 
be  shown  in  evidence  that  the  person  notified  understood  . 
that  the  person  givinr;  the  notice  was  one  legally  entitled  to 
serve  it.^*  It  is  not  necessary  that  the  person  entitled  under 
the  law  to  give  the  notice  should  sign  the  same  in  person.  It 
is  a  sufficient  signing  if  some  one  in  such  person's  presence 
and  under  his  directions  signs  his  name  for  him.^°  In  Texas, 
where  the  law  requires  the  notice  to  be  served  by  the  wife 
through  the  sheriff,  it  has  been  held  that  it  is  not  sufficient 
to  read  a  copy  of  the  notice  to  the  saloon  keeper,  but  that  the 
original  or  a  copy  must  also  be  delivered  to  him.'"  It  has  been 
held,  however,  that  it  is  not  necessary  to  set  out  the  notice 
and  return  in  the  declaration  or  complaint,  it  being  suffi- 
cient to  make  the  allegations  that  "defendants  were  duly 
and  lawfully  served  with  a  written  notice  not  to  sell,"  etc.^' 
And  it  is  held  in  Ohio,  where  the  statute  provides  for  the 
filing  of  the  notice  with  the  township  clerk,  that  a  notice  filed 
with  such  clerk  is  "notice  to  a  person  selling  liquors  in  a 
municipal  corporation  within  the  territorial  limits  of  the 
township,  though  not  filed  in  the  office  of  the  clerk  of  the 

46  In  Kennedy  v.  Saunders,  142  ton,  September  17,  1883.  To  Mr. 
Mass.  9;  6  N.  E.  734,  the  follow-  M.  J.  Donovan:  I  hereby  warn 
ing  notice  was  held  sufficient:  you  not  to  harbor  my  husband  nor 
"Dear  Sir:  My  Lasband  has  been  sell  him  any  more  liquor  or  beer 
in  the  habit  of  getting  liquor  here  after  this  date,  or  I  will  put  you 
and  coming  home  drunk.    Now,  if  to  trouble.'' 

you  care  anything  for  a,  wife  and  *»  Sackett   v.   Ruder,    152   Mass. 

three   children,  I   don't  want  you  397;   25  N.  B.  736. 

to  give  him  any  more  drinks;  and,  49  Fennegan  v.  Lucy,  157  Mass. 

if  you  do,  I  shall  take  means  to  439;  32  N.  E.  656. 

protect  myself."  bo  Regan   v.  Wooten    (Tex.),   16 

47  In  Tate  v.  Donovan,  143  Mass.  S.  W.  546. 

590;    10  N.  E.  492,  the  following  oi  Riden    v.    Gremm,    97    Tenn. 

notice  was   held   sufficient:    "Bos-      220;  36  S.  W.  1097. 
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municipal  corporation. ' '  -'^  The  notice  is  effectual,  though 
served  upon  the  saloon  keeper  before  the  person  proscribed  has 
become  intoxicated  or  contracted  a  habit  of  intoxication. °* 
The  rule  is  that  before  persons  become  amenable  to  the  provi- 
sions of  the  statute  under  consideration,  they  must  be  en- 
gaged in  the  business  of  selling  intoxicating  liquors,  and  that 
it  does  not  apply  to%)ersons  giving  intoxicating  liquors  as  an 
act  of  hospitality.^*  But  it  is  also  held  that  the  statute  ap- 
plies equally  to  licensed  and  unlicensed  dealers,  and  before 
there  can  be  any  recovery  from  an  unlicensed  dealer  for  in- 
juries resulting  from  sales  of  intoxicating  liquors  sold  to  a 
person  in  the  habit  of  becoming  intoxicated,  notice,  in  accord- 
ance with  the  terms  of  the  statute,  miist  have  been  given  such 
dealer.'^  In  Kentucky  it  is  the  rule  that  the  notice,  to  be  bind- 
ing upon  the  saloon  keeper,  so  that  a  civil  action  for  dam- 
ages can  be  based  thereon,  must  be  served  on  the  saloon 
keeper  personally,  and  that  the  ser\ace  of  the  notice  wpon  his 
regularly  authorized  bartender  is  not  sufficient.'"'  In  Massa- 
chusetts, under  the  terms  of  the  statute,  where  a  declaration 
contained  four  counts,  two  of  them  being  for  sales  of  liquor 
to  a  person  drinking  to  excess  after  notice  and  the  other  two 
counts  being  for  permitting  such  person  to  loiter  in  and 
about  the  premises,  it  was  held  that  the  plaintiff  might  recover 
separate  damages  under  each  count,  although  only  one  notice 
had  been  given.'^ 

02  Casey  v.  Painter,  50  Ohio  St.  such  sale.    It  means  that  the  no- 

527;  38  N.  E.  24.  tice  must   be    served   on   the   one 

63  Kolling  V.   Bennett,    18   Ohio  who  is  authorized  to  carry  on  the 

Cir.  Ct.  R.  425;  10  0.  C.  D.  81.  business,    not   his    agents    or   em- 

B4Pegram  v.  Stortz,  31  W.  Va.  ployes  who  may  assist  in  conduct- 

220;  6  S.  E.  485.  ing  it." 

5B  Snyder  v.  Launt,  1  App.  Div.  6'  Kennedy    ,v.     Saunders,     142 

142;  37  N.  Y.  Supp.  408.  Mass.  9;  6  N.  E.  734. 

86  In  Eilke  v.  McGrath,  100  Ky.  An   allegation   that   M,   a   con- 

537;  38  S.  W.  877,  the  court  said:  stable,  served  the  notice  on  the  de- 

"Before  the  cause  of  action  could  fendant,   is   sufficient   without   Eil- 

arise  for  selling  the  liquors,  it  was  leging    he    delivered    it    to    him. 

necessary  that  the  person  so  selling  Birkman  v.  Fahrenthold  (Tex.  Civ. 

[the  one  licensed]  should  have  re-  App.),  114  S.  W.  428. 

ceived    written    notice    forbidding  If  plaintiff  withdraw  the  notice 
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Sec.  1035.    Injuries  to  person — Mental  sufiFering, 

One  of  the  causes  for  recovery  under  this  class  of  stat- 
utes is  "injury  to -the  person"  as  a  result  of  intoxicating 


to  saloon  men  not  to  sell,  but  that 
fact  was  not  made  known  to  the 
defendant,  it  is  no  defense  for 
him.  Birkman  v.  Fahrenthold 
(Tex.  Civ.  App.),  114  S.  W.  428; 
Farenthold  v.  Tell  (Tex.  Civ. 
App.),  113  S.  W.  635. 

Service  on  an  employe  of  the 
defendant  is  not  sufficient.  Bilke 
V.  McGrath,  100  Ky.  537;  38  S. 
W.  877. 

The  notice  must  be  in  writing 
where  the  statute  provides  for  a 
written  one;  but  the  defendant 
may  waive  a  written  notice,  even 
as  against  his  bondsmen.  State  v. 
Mann   (Ind.),  86  N.  E.  976. 

Only  the  person  giving  the  no- 
tice can  revoke  it;  which,  of 
course,  would  be  the  plaintiff. 
Farenthold  v.  Tell.  (Tex.  Civ. 
App.),  113  S.  W.  635. 

A  signed  notice  as  follows  is 
sufficient:  "My  husband  has  been 
in  the  habit  of  getting  liquor  here 
and  coming  home  drunk.  I  don't 
want  you  to  give  him  any  more 
drink."  Kennedy  v.  Saunders,  142 
Mass.  9;   6  N.  E.  734. 

It  is  immaterial  what  the  de- 
fendant thought  was  the  reason 
for  the  revocation  of  the  notice. 
Farenthold  v.  Tell  (Tex.  Civ. 
App.),  113  S.  W.  635. 

The  person  designated  by  the 
statute  to  give  the  notice  must 
give  it;  and  that  person  is  usually' 
the  wife.  Thornley  v.  Reilly,  17 
Ont.  App.  204;  affirming  26  C.  L. 
J.  26. 

The  inability,  of  the  defendant 
to   read   will   not   relieve   him  of 


responsibility  for  sales  thereafter 
made;  especially  if  he  knew  what 
the  notice  was  about  and  to  whom 
it  referred.  Cayionette  v.  Girard, 
28  L.  C.  J.  177;  1  Mon.  Sup.  Ct. 
182. 

Where  the  defendant  alleged  in 
his  defense  that  he  made  no  sales 
to  plaintiff's  husband  until  after 
she  had  withdrawn  her  notice  not 
to  sell  and  had  given  him  per- 
mission, "notwithstanding  whicli 
she  has  made  no  complaint  to  de- 
fendant until  after  the  filing  of 
this  suit,"  it  was  held  proper  to 
permit  her  son  to  testify  she  had 
sent  him  to  defendant's  place  to 
tell  him  to  stop  selling  liquor  to 
her  husband.  Birkman  v.  Fahren- 
thold (Tex.  Civ.  App.),  114  S.  W. 
428. 

A  printed  notice  not  to  sell  to 
a  drunkard  therein  named  is  suffi- 
cient. It  is  not  necessary  that 
it  set  out  all  that  is  necessary  to 
make  a  case.  Knowledge  of  the 
seller  that  the  person  named  in 
the  notice  is  the  same  person  he 
is  selling  to  is  not  necessary. 
Queen  v.  Dias,  1  Can.  Cr.  Cas. 
534. 

In  Tennessee  under  the  Act  of 
March  16,  1889,  for  a  saloon  keep- 
er to  sell  liquors  to  an  habitual 
drunkard  after  being  served  with 
notice  by  his  wife  not  to  do  so 
is  negligence,  rendering  him  liable 
for  all  damages  suffered  by  the 
wife  in  consequence  thereof.  Kid- 
en  v.  Grimm,  97  Tenn.  220;  36 
S.  W.  1097;  35  L.  R.  A.  587. 

Parol  proof  of  the  contents  o' 
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liquors  sold  or  given  by  a  dealer  to  another  and  drunk  by 
him.^'  The  term  "injury  to  the  person"  is  synonymous  with 
the  term  "personal  injury,"  and  will  not  permit  a  recovery  for 
anything  less  than  some  physical  injury  to  the  person  or 
health  of  another.^"  .  Thus,  mere  mental  suffering,  disgrace,  or 
loss  of  companionship  are  not  included  in  the  term  ' '  injury 
to  the  person,"  and*  are  not,  therefore,  sufficient  to  base  a 
recovery  upon  under  this  class  of  statutes^  unless  physical 
injury  to  the  person  or  health  of  complainant  accom- 
panies them.'"  Nor  are  threats  and  vulgarity  directed  by 
the  intoxicated  person  to  another  sufficient  to  warrant  a  re- 
covery, unless  it  was  further  established  that  by  reason  of 
the  use  of  such  threats  and  vulgarity  complainant's  health 
was  impaired;  for  it  is  obvious  that  physical  injury  may 
result  indirectly  from  what  affects  directly  only  the  mind.°^ 
Nor  is  the  term  "injury  to  the  person"  sufficiently  compre- 
hensive to  include  injury  to  the  wife's  health  caused  by  over- 
work, made  necessary  by  the  intoxication  of  the  husband.** 
But  where  the  intoxicated  husband  frightened  the  wife,  used 
threatening  and  abusive  language  to  her,  and  compelled  her 
to  go  out  of  doors  and  leave  her  home  for  three  or  four  hours, 
it  was  held  that  the  driving  of  the  wife  out  of  the  home  and 
compelling  her  to  stay  away  therefrom  for  that  time,  was  a 
"physical  injury"  to  the   wife  within   the  meaning  of  the' 

the   notice   cannot   be   given    (un-  ground.     It  alleges  no  actual  vio- 

less  the  notice  is  lost).    Montross  lence  by  the  husband,  no  physical 

V.  Alexander,  152  Mich.  513;    116  injury  to  the  person    or  health  of 

N.  W.  190.  the  wife.     It  merely  charges  that 

58  Calloway      v.      Laydon,      47  she   has   suffered   mental   anguish, 

Iowa,  456.                                            '  disgrace,    and   loss   of    society    or 

B9  Albrecht    v.    Walker,    73    111.  companionship.     This  is  not  suffi- 

69;    King  v.   Haley,   86   111.    106;  cient.     It  does  not  amount  to  'in- 

Calloway  v.  Laydon,  47  Iowa,  456;  jury    to    the    person'    within    the 

Mulford  V.  Clewell,  21  Ohio  State,  meaning  of  the  statute." 

191;  Elshire  v.  Schuyler,  15  Neb.  so  Mulford  v.   Clewell,   21    Ohio 

561 ;  20  N.  W.  29 ;  Wilson  v.  Booth,  *State,  191. 

57  Mich.  249;   23  N.  W.  799.     In  ei  Calloway  v.  Laydon,  47  Iowa, 

Mulford  V.  Clewell,  21  Ohio  State,  456;  29  Am.  Rep.  489. 

191,  the  court  said:     "As  to  the  82  Elshire  v.   Schuyler,   15   Neb. 

third  count,  we  think  the   action  561 ;  20  N.  W.  29. . 
of  the   court   sustainable  on   that 
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statute."*  It  is  probably  needless  to  say  that  the  statute,  un- 
less it  so  specifies,  is  not  limited  to  injuries  to  the  persons  of 
those  who  stand  in  some  domestic  relation  to  the  intoxicated 
person,  but  includes  any  person  who  suffers  a  physical  injury 
at  the  hands  of  an  intoxicated  person.""*  Thus,  it  was  held 
in  Indiana  that  under  a  provision  of  the  statute  which  pro- 
vided that ' '  every  husband,  wife,  child,  parent,  guardian,  em- 
ployer or  other  person"  who  shall  suffer  an  injury  in  person, 
property  or  means  of  support  by  reason  of  the  intoxication  of 
another"  shall  have  a  cause  of  action  against  the  saloon  keeper 
who  sold  or  gave  intoxicating  liquors  to  such  person  in  vio- 
lation of  law,  the  term  "or  other  person"  was  broad  enough 
to  include  all  other  persons  not  especially  enumerated  in  the 
statute."*  But  it  is  held  in  Michigan  under  a  similar  statute 
that  the  intoxicated  person  himself  cannot  recover  against 
the  saloon  keeper  for  personal  injuries  sustained  by  him  by 
reason  of  an  intoxicated  condition  brought  about  by  the  sales 
or  gifts  of  intoxicating  liquor,  made  by  the  saloon  keeper 
to  him.""  In  Illinois,  under  a  provision  of  the  statute  which 
requires  the  saloon  keeper  causing  the  intoxication  to  pay 
a  reasonable  compensation  to  any  person  who  may  take  charge 

«3  In    Peterson    v.    Knoble,    33  ligence   in   riding   with   him    does 

Wis.  80,  the  court  held  the  follow-  not   arise,   because    the    action    is 

ing  instruction  good :     "It  is  not  purely  statutory.   Wright  v.  Treat, 

necessary  that  a  man  get   drunk  83  Mich.  110;  47  N.  W.  243. 
and    actually    beat    his    wife,    or  A  husband  may  recover  of  a  sa- 

bruise  or  wound  her.     If   a   man  loon  keeper  for  unlawfully  selling 

in  such   condition  turns  his   wife  liquor    to    a    person   who   was    so 

out  of  doors,  that  is  an  indignity  excited  thereby  that  he  killed  such 

offered  to  her,  for  which  she  may  husband's      wife.         Forfeter      v. 

receive  compensation."  Moore,  67  N.  H.  460;  36  Atl.  369. 

84  King   V.    Haley,    86    111.    106,  So  a  wife  where  the  drunken  per- 

29  Am.  Rep.  14;  Bodge  v.  Hughes,  son   threw   her   husband,   likewise 

53  N.  H.  614.  intoxicated,  on  the  floor  to  his  in- 

A  wife  may  recover  from  a  sa-  jury.     Smiser    v.    State,    17    Ind. 

loon  keeper   selling  liquor  to  her  App.    519;     47    N.    E.    229;    Mc- 

husband   whereby  he    is    rendered  Curdy  v.   Swift,   17  C.  E.    (Can.) 

unfit    to    drive    a    carriage;    and  126. 

while   she   is   riding  with  him   in  es  English  v.  Beard,  51  Ind.  489. 

one  he   so  drives  that  it  is  over-  oe  Brooks  v.  Cook,  44  Mich.  617; 

turned  and  she  is  injured;  and  the  7  N.  W.  216. 
question  of  her  contributory  neg- 
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of  find  ])rovide  for  such  intoxicated  person,  it  was  held' that 
there  could  be  no  recovery  for  care  given  and  provision  made 
for  one  who  while  in  a  state  of  intoxication  had  received  an 
injury  at  the  hands  of  an  intoxicated  person,  for  the  reason, 
as  stated  by  the  court,  that  the  intoxication  of  the  injured 
party  was  not  the  proximate  cause  of  the  injury."^  The  rule 
enunciated  by  this  «ase,  however,  is  hardly  a  safe  one  in  the 
light  of  the  trend  of  the  modern  authorities. 

Sec.  1036.    Injuries  to  property. 

A  second  element  of  damages  usually  enumerated  by  the 
class  of  statutes  under  discussion  is  "injury  to  property." 
The  general  rule  may  be  stated  to  he  that  whenever  property 
is  willfully  or  negligently  destroyed  or  injured  by  an  intox- 
icated person,  and  such  intoxication  is  the  proximate  cause 
of  such  act,  the  dealer  in  intoxicating  liquors  who  causes  or 
contributes  to  such  intoxication  (or  as  in  some  States,  the 
dealer,  who  sells  or  gives  intoxicating  liquors  to  such  per- 
son in  violation  of  law,  causing  or  contributing  to  his  in- 
toxication) is  liable  to  the  owner  of  the  property  to  the  ex- 
tent of  the  damage  that  he  has  sustained  by  reason  of  such  in- 
jury to  or  destruction  of  his  property.®*  Thus,  it  has  been 
held  that  an  unlicensed  saloon  keeper  who  sold  and-  gave 
another  intoxicating  liquors  until  he  was  helpless  and  uncon- 
scious, and  while  in  that  condition  he  put  him  into  a  sleigh 
to  which  was  attached  a  quiet  horse,  belonging  to  a  third 
person,  and  that  by  reason  of  his  inability  to  manage  the 
horse,  it  ran  away  and  was  killed,  the  saloon  keeper  was  lia- 

6'  In  Schulte  v.  Schleeper,  210  ability,  there  can  be  no  recovery 
111.  357  L  71  N.  E.  325,  the  court  against  the  dramshop  keeper  un- 
said: "Where  the  disability  which  der  section  8." 
makes  necessary  the  care  given  «8  Dunlap  v.  Wagner,  85  Ind. 
and  provision  made  for  an  intoxi-  529 ;  44  Am.  Kep.  42 ;  Woolheather 
cated  person  results,  not  from  the  v.  Risley,  38  Iowa,  486;  Wiggen- 
intoxication,  or  from  anything  horn  v.  Kountz,  23  Neb.  669;  37 
consequent  upon  that  intoxication,  N.  W.  600;  Kilburn  v.  Coe,  48 
but  from  the  independent  act  of  Howard  Pr.  144  (N.  Y.) ;  Mulford 
a  third  party,  which  is  the  direct  v.  Clewell,  21  Ohio  St.  191. 
and  immediate  cause  of  that  dis- 
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ble  to  the  third  person  for  the  value  of  the  horse.""  And  where 
a  husband  took  a  horse  belonging  to  his  wife  and  while  in- 
toxicated sold  it  without  her  knowledge  and  consent  and 
squandered  _the  money  received  therefor,  it  was  held  that  the 
saloon  keeper  causing  or  contributing  to  the  intoxication  of 
the  husband  was  liable  to  the  wife  for  the  value  of  the  horse.'" 
Nor  is  it  necessary,  where  the  husband  has  disposed  of  the 
chattels  belonging  to  the  wife,  while  in  a  state  of  intoxica- 
tion, for  the  wife  to  make  a  demand  upon  or  give  notice 
to  the  person  causing  or  contributing  to  the  intoxication  of 
her  husband  before  bringing  suit  against  him  under  the  stat- 
ute to  recover  the  value  of  the  chattels  disposed  of;  because 
the  wrongful  act  upon  which  the  suit  is  based  is  the  sale  of 
intoxicating  liquor  and  not  the  conversion  of  property. '^ 
And  where  the  husband  took  one  thousand  dollars  of  the 
wife's  money  and  squandered  it  in  saloons  for  intoxicating 
liquors,  by  which  he  became  an  habitual  drunkard,  it  was  held 
that  the  wife  could  recover  the  amount  so  spent  with  the  saloon 
keepers  who  sold  the  intoxicating  liquors  by  which  he  was 
made  an  habitual  drunkard.'-     In  Pennsj'lvania,  where  the 

osi  Dunlap    v.    Wagner,    85    Ind.  to  be  true,  would,  as  between  the 

529;  44  Am.  Rep.  42.    See  note  74.  husband  and   wife,   constitute   the 

'">  In  the  case  of  Woolheather  v.  horse  hers.  Whether  it  would  have 
Risley,  38  Iowa,  486,  the  court  been  hers,  under  the  evidence,  as 
said:  "The  court  charged  the  jury  to  creditors,  or  a  purchaser  from' 
on  this  point  that  to  entitle  the  her  husband  in  possession,  was  not 
plaintiff  to  recover  for  the  horse,  material,  for  the  defendant  does 
if  disposed  of  by  her  husband  as  not  occupy  either  of  those  rela- 
alleged,  it  was  not  necessary  that  tions.  If,  as  between  the  plain- 
'she  should  prove  that  she  was  the  tiff  and  her  husband  the  horse  was 
absolute  legal  owner  of  said  horse  hers,  and  he  sold  and  disposed  of 
under  the  laws  of  this  State,  but  it  as  alleged,  while  under  the  in- 
it  will  be  sufficient  if  the  evidence  fluenee  of  intoxicating  liquors  fur- 
shows  that  plaintiff  claimed  to  own  nished  to  him  by  the  defendant  the 
the  horse,  and  treated  it  as  her  plaintiff  was  injured  in  her  prop- 
own,  and  that  her  husband  had  erty  to  the  extent  of  the  value  of 
knowledge  thereof,  and  up  to  the  the  horse." 

time    of    sale    had    conceded    his  'i  Mulford  v.   Clewell,   21    Ohio 

wife's  ownership  of  the  horse,  and  St.  191. 

treated  and  •  regarded  it.  as  hers.'  Tz  Greenlee    v".    Schoenheit,     23 

The   facts   here   stated   hypotheti-  Neb.  669,  37  N.  W.  600. 
oaily,  in  this  instruction,  if  found 


§1036 


DRUNKENNESS. 


1858 


civil  damage  statutes  limits  the  liability  to  "injury  to  person 
or  property,"  it  has  been  held  that  where  a  husband,  in  a 
state  of  intoxication,  quarrels  with  another,  and  kills  him,  and 
the  murderer  is  sent  to  prison  for  twelve  years,  the  wife  can- 
not maintain  a  suit  for  dsTnages  against  the  saloon  keeper 
furnishing  the  liquor  wLich  made  her  husband  intoxicated 
on  the  ground  of  injury  to  her  property,  because  she  has  no 
property  right  in  the  earning  capacity  of  her  husband  and 
the  injury,  if  any,  is  to  her  means  of  support,  for  which  the 
statute  gave  no  remedy.'^  And  in  New  York  it  is  held  that, 
where  a  minor  contracts  T\ith  an  adult  for  his  board  and  keep, 
in  consideration  of  which  he  agrees  to  work  for  the  adult, 
and  a  saloon  keeper  unlawfully  sells  the  minor  intoxicating 
liquors,  from  the  effects  of  which  he  falls  and  is  seriously  in- 
jured, the  adult,  although  he  furnishes  the  minor  care,  medi- 
cal attendance,  board  and  clothing  during  his  illness,  and  al- 
though, by  reason  of  the  injuries,  the  minor  is  incapacitated 
from  labor,  is  not,  within  the  meaning  the  law,  injured  in 
his  property.'* 


73  Bradford  v.  Boley,  167  Penn. 
St.  506;  31  Atl.  751. 

1*  In  Streever  v.  Birch,  62  Hun 
298 ;  17  N.  Y.  Supp.  195,  the  court 
said:  "The  plaintiff  claims  prop- 
erty as  to  which  he  says  he  has 
been  injured.  Then  he  must  show 
the  property.  If  he  has  no  title 
to  the  property,  he  cannot  re- 
cover for  the  injury.  What,  then, 
is  the  property  of  the  plaintiff 
which  he  says  has  been  injured? 
Not  the  care  and  medical  attend- 
ance which  he  has  kindly  afforded 
Tappan  (the  minor),  because  as 
we  have  seen  already,  Tappan  is 
liable  to  pay  the  value  of  this. 
Not  the  value  of  board  and  cloth- 
ing which  he  has  furnished,  for 
as  above  shown,  that  can  be  set 
off  against  any  claim  which  Tap- 
pan  might  make  for  compensation 


for  services.  The  only  property 
he  can  claim  is  the  right  to  Tap- 
pan's  services,  of  which  he  avers 
that  he  has  been  deprived  for  two 
months.  Then  the  question  must 
arise,  had  he  a  valid  title  to  those 
services?  We  have  already  seen, 
in  the  case  of  Baum  v.  Stone, 
that,  while  the  plaintiff  is  entitled 
to  compensation  for  necessaries 
furnished,  he  is  not  entitled  to  en- 
force as  valid  the  specific  contract 
made  in  relation  thereto;  that  is, 
Tappan  '  is  not  legally  bound  to 
render  those  services  for  the  nec- 
essaries furnished.  If  he  renders 
services  he  is  entitled  to  their 
value.  If  he  receives  necessaries 
he  is  bound  to  pay  their  value. 
But  the  contract  of  services  for 
necessaries  and  $100  is  not  bin^ 
ing;    hence    the   plaintiff   has  no 
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Sec.  1037.    Injuries  to  means  of  support. 

Probably  the  most  common  element  of  damage  under  this 
class  of  statutes  is  ' '  injury  to  the  means  of  support. "  "  Means 
of  support"  has  been  defined  in  an  early  Ohio  case  "  as  fol- 
lows: "In  its  general  sense  it  embraces  all  those  resources 
from  which  the  necessaries  and  comforts  of  living  are  or  may 
be  supplied,  such  as  lands,  goods,  salaries,  wages  or  other 
sources  of  income.  In  its  limited  sense  it  signifies  any  re- 
sources from  which  the  wants  of  life  may  be  supplied. " '°  A 
cause  of  action  for  injury  to  means  of  support  arises,  then, 
when  a  person  who  owes  a  legal  duty  to  support  another  is 
disqualified  from  so  doing,  either  in  whole  or  part,  by  intox- 
icating liquors  unlawfully  sold  or  given  him  by  a  dealer 
therein.^'  It  is  not  necessary  to  maintain  the  action,  that  the 
person  to  whom  the  duty  of  support  is  owing  must  be  wholly 
dependent  upon  the  person  who  is  incapacitated  from  sup- 
plying the  means  of  support  by  reason  of  the  intoxicating 
liquors  unlawfully  sold  or  given  away.  It  is  sufficient  if  the 
means  of  support  as  furnished  by  the  person  owing  the  duty  is 
injured  or  destroj-^ed."    Indeed,  it  has  been  held  under  a  stat- 

property  therein.     We  cannot  see,  ^sMeidel  v.  Anthis,  71  111.  241; 

therefore,    that   the    plaintiff    has  McMahon  v.  Sankey,  133  ill.  636; 

been     injured     in     property;     for  24  N.  E.  1027. 

property  must  be  something  which  '^  Chmelir   v.    Sawyer,   42   Keb. 

one    legally    owns;     not    that    to  362;    60  N.  W.   547;    Lossman  v. 

which  he  has  only  a  moral  claim,  Fidelia  Knights,  89  III.  App.  437. 

or  which  another  person  will  prob-  ^s  In    the    case    of    Hackett    v. 

ably  permit  him  to  have."  Smelsley,    77    111.    109,    the   court 

A  father  may  recover  the  price  said :  "Where  one  is  legally  bound 
of  his  horse  injured  by  his  intoxi-  to  furnish  support  to  another,  it 
cated  son,  which  intoxication  has  cannot  be  truly  said  that  the  re- 
been  caused  by  liquors  illegally  sold  duction  of  the  estate  of  the  person 
him;  and  the  father  is  not  guilty  so  bound,  to  insolvency,  or  that 
of  contributory  negligence  by  rea-  the  idipairment  or  destroying  of 
son  of  the  fact  he  let  his  son  have  his  ability  to  provide  the  support, 
the  horse  to  drive,  knowing  he  does  not  injure  such  other  in  his 
was  in  the  habit  of  getting  drunk.  or  her  means  of  support.  A  wife 
Bertholf  v.  O'Biley,  8  Hun,  16;  is  being  supported  by  her  hus- 
Morenees,  V.  Crawford,  51  Hun,  8;  band — is  entitled  to  be  so;  that 
5  N.  y.  Supp.  453.     See  note  71.  source  of  support  is  lost  to  her. 

'5  Schneider  v.  Hosier,  21   Ohio  She  is  thereby  injured  in  means  of 

St.  98.  support,  she  has  lost  part  thereof. 
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ute  which  gave  a  parent  a  cause  of  action  for  injuries  to  his 
means  of  support  by  reason  of  the  intoxication  of  any  person, 
that  the  law  applies  to  those  who  receive  support  voluntarily  as 
well  as  to  those  who  have  a  legal  right  thereto."*  And  cer- 
tainly where  a  party  has  the  legal  as  well  as  the  moral  right 
to  the  earnings  of  another,  as  in  the  ease  of  a  father  to 
the  earnings  of  a  minor  son,  jlnd  such  person's  earning  capac- 
ity is  either  injured  or  destroyed  by  reason  of  intoxicating 
liquors  illegally  sold  or  given  to  him  by  a  dealer,  the  person 
having  the  legal  right  to  the  earnings  of  such  other  has  a 
cause  of  action  against  the  dealer  for  his  loss  thus  sustained.'" 
Nor  is  it  necessary,  to  maintain  the  action,  to  show  a  depri; 
vation  of  the  bare  necessaries  of  life.    Any  substantial  sub- 


and  has  not  the  same  and  equal 
means  of  support  now,  that  she 
had  before  the  loss.  ♦  *  ♦  Be- 
cause the  wife  may  be  able-bodied, 
and  can  earn  a  livelihood,  it  does 
not  follow  that  she  does  not  suffer 
injury  in  means  of  support  by 
loss  of  her  legal  supporter.  Nor 
does  it  so  follow  where  she  may 
have  independent  means  of  support 
of  her  own.  There  are  always  in- 
dependent means  of  support.  Ko 
one  is  absolutely  dependent  for 
support,  for,  where  there  is  the 
absence  of  other  means  of  support, 
it  is  provided  by  public  authority." 
See  also  Eeath  v.  State,  16  Ind. 
App.  146;  44  N.  E.  808. 

'9  In  the  case  of  Stevens  v. 
Cheney,  33  Hun  (N.  Y.),  1,  the 
court  said:  "The  law  affords  the 
same  protection  to  those  who  per- 
form these  duties  voluntarily  as 
to  those  who  act  under  compul- 
sion. And  we  are  of  the  opinion 
that  if  the  plaintiff  was  a  poor 
person,  it  was  the  duty  of  the  son 
to  aid  in  his  support;  and  if  he 
voluntarily  did  this,  and  the  plain- 
tiff has  been  deprived  of  his  means 


of  support  by  reason  of  the  in- 
toxication, that  then  he  may  re- 
cover, even  though  his  child  is 
over  the  age  of  twenty-one  years." 
See  also  Du  Puy  v.  Cook,  35  K. 
Y.  Supp.   632;    90  Hun,  43. 

80  In  the  case  of  Reath  v.  State, 
16  Ind.  App.  146;  44  N.  E.  808,  the 
court  said:  "Here  the  law  gave  to 
appellee  the  earnings  of  the  son  un- 
til he  became  twenty-one.  The 
father  had  just  as  much  right  to 
rely  upon  them  as  upon  his  own 
exertions.  These  earnings  of  the 
son  did  go  into  the  family  fund, 
and  either  lightened  the  burden 
placed  vipon  the  father,  or  enabled 
him  the  better  to  support  himself 
and  family.  The  father's  ca-)acity 
to  earn  money  was  of  course,  lia- 
ble to  be  diminished  at  any  time. 
He  had  a  legal  right  to  rely  to 
some  extent  upon  the  future  earn- 
ings of  the  son  until  he  should 
arrive  at  his  majority.  They  were 
a  means  of  support  upon  which  he 
had  both  a  moral  and  a  legal  right 
to  depend,  and  when  this  means 
was  taken  away  he  was  entitled  to 
recover  for  its  loss." 
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traction  from  the  maintenanee  suitable  to  the  man's  business 
and  condition  in  life  will  support  an  action.'^  It  is  no  bar  to 
an  action  under  such  a  statute  that  the  person  owing  a  duty  to 
support  anothei  has  been  an  habitual  drunkard  for  a  number 
of  years  and  has  contributed  nothing  to  such  other's  support 
for  the  length  of  time  that  he  has  been  a  drunkard,  if  it  is 
proven  that,  by  reason  of  sales  and  gifts  of  intoxicating  liquors 
to  him  by  the  dealer  he  continues  to  squander  his  earnings, 
and  continues  in  his  non-support  of  the  one  legally  entitled 
thereto.'^  This  holding  is  upon  the  presumption  that  the 
money  which  has  been  dissipated  in  drink  would  otherwise 
have  gone  to  those  entitled  to  the  drunkard's  support.*^  But 
there  can  be  no  recovery  for  injuries  to  means  of  support 
where  there  is  no  present  diminution  thereof,  but  simply  that 
because  of  sales  and  gifts  of  intoxicating  liquor  to  a  drunkard, 
the  accumulation  of  money  by  him  was  not  as  large  as  it 
otherwise  would  have  been,  and  that  therefore  the  greater 
danger  of  prospective  want  by  the  person  entitled  to  sup- 
port in  ease  she  would  survive  him.  This  has  been  so  held 
because  such  damages  would  be  purely  speculative.'*  It  has 
been  held  that  an  action  for  injuries  to  means  of  support  must 
be  based  upon  illegal  sales  or  gifts  of  intoxicating  liquor  from 
which  damage  to  a  third  person's  means  of  support  results, 
and  that  a  dealer  is  not  liable  under  the  civil  damage  statute 
for  injuries  to  a  woman's  means  of  support  where  her  husband 
was  killed  in  the  dealer's  saloon  because  of  the  dealer's  failure 
to  maintain  an  orderly  place.'*  In  some  jurisdictions,  however, 
it  is  held  that  where  the  sales  or  gifts  of  intoxicating  liqilors 
injure  the  means  of  support  of  another,  although  ?iich  sales 
or  gifts  were  not  illegal,  and  although  they  did  not  pro- 
si  Hering  V.  Ervin,  48  III.  App.  v.  Melsheimer,  82  Mich.  172;  46 
369 ;  Gorey  v.  Kelley,  90  N.  W.  N.  W.  372. 
554.  S3  Rouse  v.  Melsheimer,  82  Mich. 

82  League  v.   Ehmke,   120   Iowa,       172;  46  N.  W.  372. 
464;   94  N.  W.  938;   Woolheather  84  Radley    v.    Sieder,    99    Mich. 

V.  Risley,  38  Iowa,  486;   Ennis  v.       431;  58  N.  W.  366. 
Shlley,   47    Iowa,    552 ;    Welch    v.  85  gtate  v.  Knotts,  24  Ind.  App, 

.  Jugenheimer,   56   Iowa,    11;    8   N.       477;  56  N.  E.  941. 
W.  673;    41  Am.  Rep.   77;    Rouse 
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duce  the  intoxication,  but  merely  contributed  thereto,  a  cause 
of  action  arises  against  the  dealer  for  such  injuries.*"  In 
concluding  this  section  it  is  probably  needless  to  remark  that 
the  statutes,  as  a  general  rule,  do  not  limit  a  recovery  for 
injuries  to  the  means  of  support  to  the  wives  of  persons  dam- 
aged in  this  particular.  Aside  from  injuries  suffered  in  their 
means  of  support  %y  the  wives  of  drunkards,  the  most 
common  example  of  persons  entitled  to  bring  the  action  on 
the  ground  of  injuries  to  the  means  of  support  are  minor  chil- 
dren dependent  upon  their  parent  for  support ; "  husbands 
who  are  deprived  of  tbeir  wives '  services ;  *^  employers  where 
the  drunkenness  of  some  of  their  employes  interferes  with  the 
labor  of  their  other  employes.*' 


ss  Elshire  v.  Schuyler,  15  Neb. 
5G1;   20  N.  W.  29. 

87  Houston  V.  Graw,  45  Neb. 
813;  64  N.  W.  245.  But  see 
§  1039,  note  96. 

88  In  ease  of  Moran  v.  Goodwin, 
130  Mass.  158;  39  Am.  Rep.  443, 
the  court  said:  "That  the  rela- 
tion of  husband  and  wife  may  be 
such  that  in  fact,  as  well  as  in 
law,  the  wife  may  be  wholly  or  in 
part  a  means  of  support  of  her 
husband,  is  very  clear;  and 
whether  such  relationship  exists, 
and  how  far  the  means  of  support 
are  injured,  are  purely  questions 
of  fact,  to  be  determined  by  the 
jury  upon  proper  instructions 
from  the   court." 

»9Duroy  v.  Bliun,  11  Ohio  St. 
331. 

Where  a  statute  imposed  a  duty 
upon  a  brother  to  support  his  sis- 
ter, it  was  held  that  she  could 
maintain  the  action,  even  though 
she  herself  could  not  have  enforced 
such  brother's  duty  to  support  her. 
Nagle  V.  Keller,  237  111.  431;  86 
N.  E.  694;  affirming  141  III.  App. 
444. 


The  fact  that  the  plaintiff,  a 
wife,  had  obtained  a  divorce  of  her 
husband  pending  the  suit  does  not 
prevent  her  recovering,  especially 
if  the  sales  produced  in  him  total 
disability  through  drunkenness,  to 
support  her.  In  such  instance 
mortality  tables  can  be  put  in 
evidence  on  the  question  of  dam- 
ages. Merrimane  v.  Miller 
(Mich.),  118  N.  W.  11. 

If  it  appears  that  the  loss  of 
support  was  caused  by  sales  of 
liquor  made  by  the  defendant,  then 
a  right  of  action  is  established, 
regardless  of  the  extent  of  the 
intoxication,  for  the  statute  does 
not  recognize  degrees  of  intoxica- 
tion. Lahey  v.  Crist,  130  111.  App. 
152. 

In  an  action  for  injury  to  plain- 
tiff's feelings  because  of  sales  to 
his  son,  the  defendant  may  show 
in  mitigation  of  damages  that  the 
son  was  in  the  habit  of  becoming 
intoxicated  before  the  sales  in 
question.  Liebler  v.  Carrel,  155 
Mich.  196;  118  K  W.  975;  15 
Detroit  Leg.  K.  976.  See  Friend 
v.  Dunks,  39  Mich.  733. 
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Sec.  1038.    Proximate  cause  of  injury. 

The  effect  of  the  Civil  Damage  Statutes,  as  remarked  by  a 
leadiug  New  York  case,""  was  to  enlarge  the  scope  of  the  com- 
mon law,  which  looks  only  to  the  proximate  cause  of  the  mis- 
chief, in  attaching  legal  responsibility,  and  allows  a  recovery 
to  be  had  against  those  whose  act  contributed,  although  re- 
motely, to  produce  it.  A  clearer  view  of  the  subject  will  be 
had  by  di\'iding  it  into  the  following  subdivisions : 

(a)  Injuries  produced  by  an  intoxicated  person. 

(ft)  Injuries  produced  by  reason  of  the  intoxication  of  any 
person. 

Sec.  1039.    Injuries  produced  by  an  intoxicated  person. 

The  modern  rule  seems  to  be  that  liability  under  this  class 
of  statutes  is  established  by  the  proof  of  the  sales  or  gifts 
of  intoxicating  liquors  producing  intoxication  in  whole  or  in 
part,  and  the  act  of  the  intoxicated  person  causing  in- 
jury to  the  plaintiff  in  his  person,  property  or  means  of  sup- 
port. It  is  not  necessary  that  the  injury  for  which  a  recovery 
is  sought  should  be  the  natural,  reasonable,  or  probable  con- 
sequence of  the  defendant's  act  in  selling  or  giving  away  the 
intoxicating  liquor  to  the  person  thereby  made  intoxicated 
and  causing  the  injury.'^    The  test,  as  made  by  the  Michigan 

Sales  to  an  habitual  drunkard  the  loss  of  the  means  of  support 
at  times  when  he  was  sober,  and  by  the  plaintiff  in  consequence  of 
which  do  not  make  him  drunk,  such  intoxication.  The  statute  re- 
may  be  considered  by  the  jury.  quires  nothing  more.  The  act  it- 
Jokers  V.  Borgman,  39  Kan.  109 ;  self  establishes  a  rule  of  evidence, 
44  Am.  Rep.  625.  applicable  to  and  controlling  in  all 

90  Bertholf  v.  O'Reilly,  74  K.  cases  arising  under  its  provisions, 
y.  509;  30  Am.  Rep.  323.  which   dn    some    respects    is    new, 

91  In  the  case  of  Homire  v.  Half-  and  has  produced  a  radical  change 
man,  156  Ind.  470;  60  N.  E.  154,  of  the  common  law.  The  statute 
the  court  said:  "Under  the  act  makes  no  distinction  whether  the 
it  is  necessary  that  two  facts  loss  of  the  means  of  support  is  the 
should  concur  besides  the  sale  or  direct  or  remote  result  of  the  in- 
gift  of  the  liquor  by  the  defendant  toxication.  It  only  requires  that 
to  constitute  a  cause  of  action,  to  it  should  be  established  that  the 
wit,  intoxication  resulting  from  loss  of  the  means  of  support  is 
its  use  in  whole  or  in  part,  and  the  result  of  such  intoxication." 
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court  is,  Would  the  injury  have  resulted  if  the  person  causing, 
the  injury  had  not  been  intoxicated?  If  it  would  have 
occurred,  there  can  be  no  recovery;  if  it  would  not  have 
occurred  except  for  the  intoxication,  a  recovery  is  possible."^ 
Much  confusion  has  resulted  from  the  loose  way  in  which 
the  term  "proximate  cause  of  the  injury"  has  been 
used  by  courts  an(^  writers.  The  rule  seems  to  be  clearly 
defined  in  a  recent  Maine  case  "that  when  the  injury  is 
caused  by  an  intoxicated  person  it  need  not  be  shown  that 
the  intoxication  caused  the  injurious  act.  In  such  a  case  it 
is  sufficient  if,  while  in  a  state  of  intoxication,  to  which  in- 
toxicating liquors  furnished  by  the  dealer  contributed,  such 
intoxicated  person  commits-  the  act  which  results  in  ifijiiry 
to  the  person,  property  or  means  of  support  of  the  person 
seeking  redress.  The  furnishing  by  the  dealer  of  the  in- 
toxicating liquor  miLst  have  contributed  as  a  proximate  cause 
to  the  intoxication  and  the  act  of  the  intoxicated  person  mast 
have  been  the  cause  of  the  injury;  but  it  is  not  necessary 


In  the  case  of  Brockway  v.  Pat- 
terson, 72  Mich.  122;  40  N.  W. 
192;  1  L.  E.  A.  708,  the  court 
said:  "The  statute  provides  as 
plainly  as  the  English  language 
can  state  it  that  this  action  shall 
lie  for  any  injury  occasioned  by 
an  intoxicated  person.  It  is  not 
for  the  injured  party  to  produce 
proof,  or  for  the  jury  to  speculate 
upon  the  probabilities,  whether 
the  intoxication  was  the  natural 
cause  of  the  act  which  caused  the 
death.  The  act  itself  by  a  person 
intoxicated  fixes  the  liability  for 
the  damage  upon  the  person  sell- 
ing or  furnishing  the  liquor  which 
caused  the  intoxication." 

See  also  the  following  cases: 
MoEvoy  V.  Humphrey,  77  111.  388 ; 
Mulcahey  v.  Givens,  115  Ind.  286; 
17  N.  E.  598;  Beem  v.  Chestnut, 
120  Ind.  390;  22  N.  E.  303;  Dun- 
lap  V.  Wagner,  85   Ind.   529;   44 


Am.  Eep.  42;  Franklyn  v.  Seher- 
merhorn,  8  Hun  (N.  Y.),  112; 
Volans  V.  Owen,  74  N.  Y.  526; 
30  Am.  Rep.  337;  Bertholf  v. 
O'Reilly,  74  N.  Y.  509;  Meade  v. 
Stratton,  87  N.  Y.  493;  41  Am. 
Rep.  386;  New  v.  McKechnie,  95 
N.  Y.  632;  Beers  v.  Walhizer,  43 
Hun,  254;  MeCarty  v.  Wells,  51 
Hun,  171;  4  N.  Y.  Supp.  672;  20 
N.  Y.  St.  630;  Bacon  v.  Jacobs, 
63  Hun,  51;  17  N.  Y.  Supp.  323; 
Thomas  v.  Dansby,  74  Mich.  398; 
41  N.  W.  1088;  Hutchinson  v 
Hubbard,  21  Neb.  33;  31  N.  W- 
245;  Schneider  v.  Hosier,  21  Ohio 
St.  98;  Mulford  v.  Clewell,  21 
Ohio  St.  191;  Wightman  v.  De- 
vere,  33  Wis.  570. 

92  Tliomas  v.  Dansby,  74  Mich. 
398;  41  N.  W.  1088;  Doty  v. 
Postol,  87  Mich.  143;  49  N.  W. 
534, 


1865  CIVIL   OAMAGES — GEOIJNDS   OP   ACTION.  §  1039 

that  the  intoxication  should  have  been  the  proximate  cause 
of  injury,  or  of  the  act  which  caused  it."  "^  The  reason  for 
the  rule  is  that  "the  Legislature  seems  to  have  regarded 
intoxicating  liquor  as  dangerous  to  society  and  to  have  in- 
tended that  whoever,  by  furnishing  liquor,  contributed  to  the 
intoxication  of  any  person,  should  be  held  responsible  .for 
injuries  inflicted  by  him  while  in  that  condition  without 
placing  upon  the  sufferer  the  burden  of  showing  that  the 
injury  was  due  to  the  intoxication.""^  Thus,  it  has  been 
held  that  a  person  who  is  wounded  by  the  discharge  of  a 
pistol  in  the  hands  of  a  drunken  man  who  was  flourishing  it 
about  has  a  cause  of  action  against  the  dealer  who  furnished 
the  intoxicating  liquor  to  the  man  who  did  the  shooting.^" 
And  when  a  person  is  injured  while  intoxicated  in  a  scuffle 
with  another,  also  intoxicated,  the  wife  of  the  party  injured 
has  a  cause  of  action  against  the  dealer  causing  or  con- 
tributing to  the  intoxication  of  the  person  causing  the  injury 
to  her  husband  for  any  damage  to  her  means  of  support  that 
she  may  have  thereby  sustained.'"  And  when  the  wife  of 
an  intoxicated  person  while  riding  with  her  intoxicated  hus- 
band was  thrown  to  the  ground  and  injured  by  reason  of  his 
reckless  driving,  it  was  held  that  she  might  recover  of 
the  dealer  who  caused  or  contributed  to  such  intoxication  for, 

93  Currier  v.  McKee,  99  5Ie.  364 ;  inflicting  a  severe  wound  on  plain- 

59  A.  442.  tiff.     That  is  the  exact   case  the 

»*  Currier  v.  McKee,  99  lie.  364 ;  statute    has    provided   against   by 

59  A.  442.  giving  tlie   party  injured  a   right 

«=  In  the  case  of  King  v.  Haley,  of  action  for  the  damage  sustained. 

96   111.    106,   the  court  said:     "It  Accordingly,    whoever    caused    the 

appears  plaintiff  was  a  passenger  intoxication  of  the  party  who  in- 

on    a    freight   train,    and   was   in  flicted  the  injury,  under  this  stat- 

charge  of   stock   he   was   shipping  ute,  is  responsible  to  plaintiff  for 

to    market.      He    had    no    quarrel  the  damages  sustained  by  the  di- 

with  Koffman,   the   drunken  man,  reot  act  of  the  intoxicated  person." 

who  came  aboard  the  train,  insane  98  Thomas  v.   Dansby,   74  Mich, 

with  intoxication.     In  his  ravings  398;    41    N.    W.    1088;    Munz    v. 

he    was    constantly    ilourishing    a  People.  90  111  App.  637.     But  see 

pistol,  loaded  as  the  sequel  showed,  Houston  v.  Graw,  45  Neb.  813;  64 

with     powder    and     leaden     ball,  X.  W.  245. 
which  he  in  some  way  discharged, 
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the  injuries  she  thus  sustained.''  But  where  a  dealer's  bar- 
ten(^er  sold  intoxicating  liquor  to  another,  and  during  an 
altercation  between  such  bartender  and  the  purchaser,  the 
bartender  threw  a  glass  at  the  purchaser  which  struck  and 
injured  complainant,  it  was  held  that  the  sale  of  intoxicating 
liquor  to  the  purchaser  was  not  the  cause  of  the  injury  and 
that,  therefore,  th%  dealer  was  not  liable  under  the  civil 
damage  statute.^'  Nor  could  a  wife  maintain  an  action  for 
damages  under  this  statute  for  injury  received  by  her  in 
falling  on  a  slippery  sidewalk  while  following  her  intoxicated 
husband  to  see  whtre  he  obtained  intoxicating  liquor.*® 

Sec.  1040.  Injuries  produced  by  reason  of  intoxication  of 
ajiy  person. 
Where  the  injury  is  sustained  by  reason  cf  the  intoxication 
of  any  person',  the  rule  seems  to  be  that  the  statute  does  not 
require  that  the  selling  or  giving  of  the  intoxicating  liquor 
by  the  dealer  should  be  the  proximate  cause  of  plaintiff's 
injury,  but  only  that  such  sales  or  gifts  should  have  con- 
tributed to  the  intoxication  of  the  person  incapacitated 
thereby,  and  that  the  intoxication  should  have  been  the 
proximate  cause  of  the  injury.^  Thus,  where  the  son  of 
plaintiff  upon  whom  she  was  dependent  for  support  was  made 
intoxicated  by  liquors  sold  to  him  by  a  dealer,  and  while 
in  that  condition  attempted  to  assault  another  who,  in  defend- 
ing himself,  broke  the  jaw  of  plaintiff's  son,  thereby  in- 
capacitating him  from  work,  it  was  held  that  the  intoxication 
of  plaintiff's  son  was  the  proximate  cause  of  the  injury  to 
plaintiff  and  that  the  dealer  was  liable  to  her  under  the  civil 
damage  statute  for  injury  to  her  means  of  support  thus  occa- 
sioned.- The  reason  of  this  ruling  is  found  in  the  fact  that 
the  person  v.lio  broke  the  jaw  of  plaintiff's  son  was  acting  in 

B^Mulehey   v.   Givens,    115  Ind.  ^9  Johnson  v.  Drummond,  IB  111. 

286;     17    N.    E.    598;    Wright    v.  App.   (16  Bradw.)   641. 

Treat,   S3    Mich.    110;    47    K.   W.  i  Currier  v.  McKee,  99  Me.  364; 

243.  59  A.   442. 

98  Lueken  v.  People,  3  111.  App.  z  Currier  v.  McKee,  99  Me.  364 ; 

(3  Bradw.)  375.  59  A.  442;  Woodring  v.  Jacobson 

(Wash.),   103   Pac.   809. 
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self-defense  and  was  not  a  wrongdoer.  As  was  well  said  in 
this  ease,*  "it  is  the  wrongful  or  negligent  act  of  a  third 
party  intervening  which  breaks  the  chain  of  causation  and 
relieves  the  wrongdoer  of  the  consequences  of  his  wrongful 
act;  but  if  in  the  right,  he  is  not  responsible,  and  the  party 
injured  must  seek  reparation  from  him  whose  wrongful  act 
was  the  first  in  the  order  of  events  causing  the  injury." 
Thus,  where  plaintiff's  son  was  struck  by  a  railroad  train 
while  walking  along  the  track  in  an  intoxicated  condition, 
the  railroad  company  not  being  in  fault,  it  was  held  that  the 
intoxication  of  the  son  was  the  proximate  cause  of  the  injury 
and  that  the  dealer  causing  or  contributing  to  the  intoxica- 
tion was  liable.*  And  where  plaintiff's  husband  was  convicted 
of  drunkenness,  it  was  held  that  the  intoxication  was  the 
proximate  cause  of  the  conviction,  and  that  the  dealer  causing 
or  contributing  to  such  intoxication  was  liable  to  the  wife 
for  any  injuries  to  her  means  of  support  that  she  thereby 
sustained.'  But  it  has  been  held  that  where  an  intoxicated 
person  was  robbed  of  his  money  while  in  such  a  state,  the 
dealer  causing  or  contributing  to  such  intoxication  was  not 
liable  for  such  loss,  for  the  reason  that  the  intervening  act 
which  produced  the  injury  was  the  wrongful  act  of  a  third 
person  for  which  he  was  legally  responsible."    It  is  not  neces- 

3  Currier  v.  McKee,  99  Me.  364 ;  the  act  of  the  defendant  furnished 

59  A.   442.  merely  an  occasion  for  the  injury, 

♦  McNary  v.  Blackburn,  180  but  not  an  eflScient  cause,  the  de- 
Mass.  473;  61  N.  E.  885;  Calhoun  fendant  would  not  be  liable;  for 
V.  Spencer,  177  Mass.  473;.  59  N.  no  one  is  responsible  for  the  in- 
E.  78.  dependent  wrong  of  a  responsible 

5  Lucker    v.    Liske,     111     Mich.  person  to  whom  he  sustains  no  re- 

683;  70  X.  W.  421.  lation  which  makes  him  liable  fnr 

=  In  the  case  of  Gage  v.  Harvey,  his  wrong  independent  of   an   ae- 

66  Ark.  68;   48  S.  W.  898;   43  L.  tual  participation  therein  or  con- 

R.   A.    143;    74   Am.   St.   Rep.  70,  neetion  therewith.     *    »     *     »    i„ 

the  court  said:    "If  a  third  person  the  case  before  us  the  intervening 

intervenes  between  the  act  of  the  act  produced  the  injury  complained 

defendant  and  the  injury,  and  does  of,  and  was  the  wrongful  act  of  a 

a  culpable  act,  for  which  he  is  le-  third    person    for    which    he    was 

gaily  responsible,   which   produces  legally  responsible.     The  sale  and 

the  injury,  and  without  it  the  in-  consumption    of    the    liquor    may 

jury  would  not  have  occurred,  and  have  furnished  the  opportunity  or 
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sary  that  the  dealer  should  foresee  the  results  of  an  intoxica- 
tion which  he  caused,  or  contributed  to,  before  he  is  held 
liable  for  any  injuries  sustained  in  consequence  thereof,  for 
even  at  the  common  laM'  men  are  held  liable  every  day  in  tort 
for  the  natural  and  proximate  results  of  their  wrongs, 
although  the  particular  result  could  not  have  been  foreseen 
specifically  as  necessary  at  the  time  of  the  act  J  It  is  probably 
unneeesary  to  suggest  that  the  liability  of  the  dealer  for  in- 
juries produced  by  reason  of  the  intoxication  of  any  person 
is  not  confined  "to  eases  of  injury  resulting  from  drunken- 
ness immediately  and  during  its  continuance,"  but  also 
includes  those  cases  where  the  drunkenness  results  in  sick- 
ness, insanity,  or  other  disability  induced  by  the  intoxication.' 
Thus,  where  a  person  had  been  intoxicated  practically  all  of 
the  time  for  several  years  upon  intoxicating  liquors  sold  to 
him  by  the  dealer  so  that  his  mind  had  become  affected 
thereby,  and  such  person  committed  suicide,  the  widow  was 
held  to  have  a  cause  of  action  against  the  dealer  under  the 
civil  damage  statute,  although  her  husband  was  not  intoxicated 
at  the  time  he  took  his  own  life.' 

occasion  for  the  wrongful   act  of  utes,  it  must  appear  that  the  in- 

the  third  person,  but  was  not  the  jury  resulted  directly  and  imme- 

proxjmate    cause    of    the    injury.  diately  from  the  drunkenness,  and 

Hence  the  saloon  keeper,  who  sold  during    its    continuance,    and    not 

the  liquor  which  produced  the  in-  from  insanity,  sickness  or  inabil- 

toxication,  and  the  sureties  on  his  ity,  induced  by  intoxication.     The 

bond,  are  not  liable  for  damages."  health   of    the    husband,    and    his 

7  McNary  v.  Blackburn,  180  ability  to  labor,  are  often,  to  a 
Mass.  141;  61  N.  E.  885;  Eddy  greater  or  less  extent,  the  means 
V.  Courtright,  91  Mich.  264;  51  of  the  wife's  support.  In  many 
N.  W.  887;  Brockway  v.  Patter-  cases,  to  destroy  these,  is  to  de- 
son,  72  Mich.  122;  40  N.  W.  192;  stroy  her  means  of  support." 

1  L.  R.  A.  708 ;   Dunlap  v.  Wag-  » In    the    case    of    Garrigan    v. 

ner,  85  Ind.  529;  44  Am.  Rep.  42;  Kennedy,    17    S.    D.   258;    101    N. 

Roth  V.  Eppy,  80  111.  283.  W.  1081,  the  court  said:  "It  is  quite 

8  In  the  case  of  Mulford  v.  Cle-  apparent  from  the  testimony  intro- 
well,  21  Ohio  St.  191,  the  court  duced  that  Garrigan  was  practically 
said:  "It  seems  to  us,  also,  that  intoxicated  the  larger  portion  of 
the,  court  erred  in  saying  to  the  his  time  between  December,  1900, 
jury,  as  it  did,  that  in  order  to  and  the  time  of  his  death,  and  that 
maintain  a  case  under  these  stat-  during   that   time   the   defendant. 
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Sec.  1041.    Sales  causing  death  of  purchaser. 

It  may  be  stated,  as  a  general  rule,  that  where  the  death 
of  any  person  is  the  result  of  his  intoxication,  it  is  not  neces- 
sary to  show  that  the  selling  or  giving  of  the  intoxicating 
liquor  by  the  dealer  was  the  proximate  cause  of  the  death, 
but  only  that  such  sales  or  gifts  contributed  to  the  intoxica- 
tion of  the  person  and  such  intoxication  was  the  proximate 
cause  of  his  death.'"  In  determining  whether  the  intpxication 
was  or  was  not  the  proximate  cause  of  a  death,  it  is  not 
necessary  that  it  should  have  been  the  immediate  cause.  As  is 
stated  in  "a  late  Indiana  ease,^-  "if  the  death  resulted  from  a 
cause  incidental  to  some  controlling  agency,  although  such 
cause  is  nearer  in  point  of  time  to  the  result,  such  controlling 
agency  is  the  dominant  and  proximate  cause.  If  the  two 
causes  were  independent  of  each  other,  that  nearest  in  place 
and  time  is  chargeable  with  the  loss.  But  where  the  imme- 
diate cause  of  the  death  grew  out  of  and  resulted  from  some 


Kennedy,  furnished  him  with 
more  or  less  of  intoxicating  liq- 
uors producing  his  intoxication. 
The  natural  result  of  such  con- 
tinued intoxication  would  be  to 
weaken  and  destroy  the  mind  of 
Garrigan,  and  lead  him  to  commit 
suicide..  The  jury  were  author- 
ized, therefore,  to  draw  the  in- 
ference from  the  facts  proved  and 
admitted  that  the  sale  of  intoxi- 
cating liquors  by  Kennedy  to  Gar- 
rigan was  the  proximate  cause  of 
his  death."  Palmer  v.  Schurz 
(S.  D.),  117  N.  W.  150;  Dice  v. 
Sherberneau,  152  Mich.  601;  116 
N.  W.  416;  15  Det.  L.  N.  255. 

Drunken  husband  hooked  by 
cow  not  vicious,  seller  not  liable. 
Lartz  V.  Gibson,  13  Bradw.  (111.) 
487. 

A  saloon  keeper  may  be  held  lia- 
ble for  assaults  of  men  he  has 
m^.de  drunk,  resulting  in  the 
death    of    the    persons    assaulted. 


Smiser  v.  State,  17  Ind.  App.  519; 
47  N.  E.  229;  Forfeter  v.  Moore, 
67  N.  H.  460;  36  Atl.  369;  Bell 
v.  Zelmer,  75  Mich.  66;  42  N.  W. 
606. 

A  State  dispensary  cannot  be 
held  liable.  Fowler  v.  Rome  Dis- 
pensary, 5  Ga.  App.  36;  62  S.  E. 
660. 

10  Wall  V.  State,  10  Ind.  App. 
530;  38  N.  E.  190;  McCarty  V. 
Wells,  51  Hun,  171;  4  N.  Y.  Supp. 
672;  Smith  v.  People,  141  111.  447; 
31  N.  E.  425;  People  v.  Brum- 
bach,  24  111.  App.  501;  Mead  v. 
Stratton,  87  N.  Y.  493;  41  Am. 
Rep.  386;  Fink  v.  Garman,  40  Penn. 
State,  95;  Hart  v.  Duddleson,  20 
111.  App.  618;  Davis  v.  Stan  dish, 
26  Hun  (N.  Y.),  608. 

n  Nelson  v.  State,  32  Ind.  App. 
88;  69  N.  E.  298;  Baecher  v. 
State,  19  Ind.  App.  100;  49  N. 
E.  42;  Smiser  v.  State,  17  Ind. 
App.  519;  47  N.  E.  229. 
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dominant  cause,  such  dominant  cause  is  the  proximate  cause 
of  the  death."  Thus,  where  a  dealer  sells  intoxicating  liquor 
to  a  person  in  an  intoxicated  condition  by  reason  of  which 
he  becomes  so  intoxicated  that  he  exposes  himself  to  the 
elements  and  contracts  pneumonia  from  the  effects  of  which 
he  dies,  it  is  held  that  the  intoxication  is  the  proximate 
cause  of  the  death  %nd  the  dealer  held  liable.^^  Again, 
a  dealer  was  held  liable  where  he  illegally  sold  intoxicating 
liquor  to  a  man  in  a  state  of  intoxication  and  who,  while 
in  such  state,  recklessly  drove  his  team  to  which  was  attached 
a  wagon  in  which  he  was  seated  into  a  rut  in  the  highway, 
thus  precipitating  him  to  the  ground,  from  the  effects  of  which 
injury  he  died.^'  And  where  a  dealer  sold  a  minor  intoxi- 
cating liquor  from  the  effects  of  which  he  became  in- 
toxicated and  while  in  that  condition  fell  into  the  river 
and  was  drowned,  it  was  held  that  the  father  had  a  cause 
of  action  against  the  dealer  on  his  bond.^*     A  New  York 


12  In  the  ease  of  Nelson  v.  State, 
32  Ind.  App.  88;  69  N.  E.  298, 
the  court  said:  "Even  if  it  ap- 
peared that  the  death  resulted 
from  pneumonia,  if  the  pneumonia 
was  the  direct  result  of  excessive 
drinking  of  intoxicating  liquor 
unlawfully  sold,  the  intoxication 
was  the  proximate  and  efficient 
cause  of  the  death." 

13  Wall  V.  State,  10  Ind.  App. 
630;  38  N.  JB.  190. 

i*Boos  V.  State,  11  Ind.  App. 
257 ;  39  N.  E.  197. 

These  cases,  together  with  the 
other  cases  in  Indiana,  notably  the 
case  of  Dunlap  v.  Wagner,  85  Ind. 
529,  overrule  the  cases  of  Collier 
V.  Early,  54  Ind.  559;  Krach  v. 
Heilman,  53  Ind.  517,  and  Baches 
V.  Dant,  55  Ind.  181,  to  the  effect 
that  there  can  be  no  recovery  un- 
der the  civil  damage  statute  unl<ess 
the  death  of  the  party  was  threat- 
ened, necessary   and  probable   re- 


sult of  selling  to  him  of  intoxicat- 
ing liquor  by  the  dealer. 

In  the  case  of  Dunlap  v.  Wag- 
ner, 85  Ind.  529,  the  court  said: 
"Appellee  relies  upon  the  cases  of 
Krach  v.  Heilman,  53  Ind.  617; 
Collier  v.  Early,  54  Ind.  659,  and 
Backes  v.  Dant,  65  Ind.  181.  In 
the  last  named  case  the  facts  were, 
that  the  husband,  while  intoxi- 
cated, fell  down  a  flight  of  stairs 
and  was  killed,  and  it  was  held, 
solely  upon  the  authority  of  the 
two  cases  first  named,  and  with- 
out discussion  or  reference  to  any 
of  our  other  eases,  that  the  action 
would  not  lie.  In  the  second  of 
the  cases  named,  the  intoxicated 
man  lay  down  upon  a  railroad 
Thornton's  Intoxicants  WK  394 
track  and  was  killed  by  a  passing 
train,  and  the  action  was  held  not 
maintainable,  and  this  case,  like 
the  other,  rests  entirely  upon 
Krach  v.   Heilman,  supra.     It  ia 
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case  ^^  put  the  proposition  in  the  following  form :  "This  ques- 
tion was  not  whether  the  death  of  the  deceased  was  the 
natural,  reasonable,  or  probable  consequence  of  the  defend- 
ant's act,  but  it  was  enough  if  intoxication,  caused  in 
whole  or  in  part  by  liquor  sold  by  the  defendant,  was  the 
cause  of  the  death  of  the  plaintiff's  husband,  if  by  reason 
thereof  the  plaintiff's  means  of  support  were  injuriously 
affected. "  "     So  it  has  been  held  that  where  a  dealer  sells 


difficult,  if  not  impossible,  to  rec- 
oncile the  doctrine  of  the  case  un- 
der immediate  mention  with  the 
earlier  cases  of  Formtain  v.  Dra- 
per (49  Ind.  441);  English  v. 
Beard  (51  Ind.  489);  Barnaby  v. 
Wood  (50  Ind.  405),  or  the  later 
one  of  Schlosser  v.  State  ex  rel., 
55  Ind.  82.  Nor  has  the  doctrine 
anywhere  found  favor;  on  the  con- 
trary, it  has  been  disapproved.  It 
is  quite  certain  that  it  can  not 
be  harmonized  with  the  uniform 
current  of  judicial  decisions,  and 
it  is  clear  that  the  New  England 
highway  cases,  upon  which  it  is 
chiefly  founded,  can  hardly  be  in 
point  upon  such  a  question,  owing 
to  the  peculiarities  of  the  statute 
of  the  New  England  States;  and 
it  is  likewise  certain  that  two  of 
the  cases  cited  as  authority  are 
now  everywhere  recognized  as  un- 
sound." 

In  the  case  of  Collier  v.  Early, 
54  Ind.  559,  the  court  said:  "We 
are  of  the  opinion  that  the  com- 
plaint does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  ac- 
tion against  the  appellant,  in  fa- 
vor of  the  appellee.  The  appellant 
cannot  be  held  liable  for  conse- 
quences which  are  not  naturally 
caused  by  his  acts.  The  death  of 
Early,  caused  by  a  train  of  cars, 
is  an  effect  which  is  not  naturally, 


necessarily,  nor  even  probably  con- 
nected with  the  fact  of  unlawfully 
selling  intoxicating  liquor  to  him 
by  the  appellant,  whereby  he  be- 
came drunk,  and  where  the  death 
could  take  place  only  upon  the 
coincidence  of  his  stepping  on  the 
track  and  the  train  passing  at  the 
same  time,  the  consequence  be- 
comes more  remote  and  more  dis- 
connected with  the  cause  alleged. 
The  death  need  not  take  place  im- 
mediately and  directly  upon  the 
cause;  but  it  must  be  effected  by 
a  chain  of  natural  effects  and 
causes,  unchanged  by  human  ac- 
tion, or  the  party  who  committed 
the  first  act  will  not  be  respon- 
sible. In  this  case,  the  running 
of  the  train  of  cars  was  the  hu- 
man action  which  changed  the 
course  of  natural  effects  and 
causes  connected  with  the  act  al- 
leged against  the  appellant.  As 
the  allegations  stand  in  the  com- 
plaint. Early  was  killed  by  tlie 
train  of  cars  and  not  by  the  act 
of  the  appellant  in  unlawfully 
selling  him  intoxicating  liquor.'' 

20McCarty  v.  Wells,  51  Hun, 
171;    4  N.  Y.  Supp.   672. 

21  In  the  case  of  Davis  v. 
Standish,  26  Hun,  608,  the  fol- 
lowing instruction  was  approved: 
"If  the  proof  in  any  case  under 
this  law  shows  that  the  intoxica> 
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another  intoxicating  liquors  from  the  effects  of  which  he  be- 
comes helplessly  intoxicated  and  while  in  that  condition 
wanders  upon  a  railroad  track  and  is  killed,  the  dealer  is 
liable  although  the  intoxication  is  not  the  immediate  cause  of 
the  death  and  the  accident  was  not  or  could  not  have  been 
contemplated  by  the  dealer  at  the  time  he  sold  the  decedent 
the  intoxicating  licjfcor  which  caused  or  contributed  to  the 
intoxication.-^    And  where  a  person  by  reason  of  his  intoxi- 

tion  was  to  such  an  extent  as  to 
deprive  the  man  of  the  normal  use 
of  his  faculties,  either  physical  or 
mental,  so  that  he  is  rendered  in- 
capable of  caring  for  himself  and 
of  protecting  himself  from  the  re- 
sults of  accidents  or  circumstances 
to  which  he  was  subjected,  and 
by  reason  of  such  deprivation  of 
his  natural  powers  of  body  or 
mind  his  death  is  produced  by  his 
inability  to  protect  or  defend  him- 
self against  circumstances  which 
threaten  his  life,  it  may  be  said 
in  those  cases,  in  general  terms, 
that  such  intoxication  is  the  prox- 
imate and  direct  cause  of  his 
death.  It  is  not  necessary  that 
the  defith,  or  the  circuinstances 
which  immediately  led  to  or  pro- 
duced it,  should  have  been  within 
the  contemplation  of  the  person 
who  sold  the  liquor.  The  man 
who  sells  liquor  to  another,  wheth- 
er lawfully  or  unlawfully,  is  not 
protected  against  thei  provisions  of 
the  statute,  because  he  does  not, 
at  the  time  he  sells  the  liquor, 
contemplate  it  will  lead  the  man 
into  circumstances  where  he  is  lia- 
ble to  lose  his  life.  It  is  only  nec- 
essary that  the  liquors  sold  or 
furnished  should  have  produced 
either  in  whole  or  in  part  a  state 
of  intoxication,  and  that  '  that 
state  of   intoxication   should  have 


been  the  direct  and  approximate 
cause  of  the  death  whether  the 
circumstances  under  which  the 
death  occurred  were  within  the 
possible  or  impossible  contempla- 
tion of  the  party  who  sold  or  fur- 
nished the  liquor." 

22  In  the  case  of  Schroder  v. 
Crawford,  94  111.  357;  34  Am.  Eep. 
236,  the  court .  said :  "If  a  per- 
son, because  of  being  intoxicated, 
lies  down  upon,  or  falls  on  a  rail- 
road track  and  is  unavoidably  run 
over  and  killed  by  a  passing  train 
of  cars,  the  result  is  in  conse- 
quence of  the  intoxication.  It  is 
said  there  was  here  an  intervening 
agency  which  caused  the  death, 
to  wit:  the  train  of  cars,  that  was 
the  proximate  cause^  and  the  in- 
toxication but  the  remote  cause, 
and  that  the  proximate  cause  only 
is  to  be  looked  to.  *  *  *  This 
would  be  construing  awaj'  the 
statute  in  defeat  of  its  pvirpose. 
It  was  not  the  intention  that  the 
intoxicating  liquor  alone,  of  it- 
self, exclusive  of  other  agency, 
should  do  the  whole  injury.  That 
would  fall  quite  short  of  the  meas- , 
ure  of  remedy  intended  to  be 
given.''  See  also  People  v.  Brum- 
back,  24  111.  App.  501;  Sellers  v. 
Foster,  27  Neb.  118;  42  N.  W. 
907. 
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cation  lost  his  way  and  was  frozen  to  death,  the  dealer  who 
caused  or  contributed  to  such  intoxication  was  held  liable 
therefor.-^  And  even  where  a  person  lost  his  way  because  of 
his  intoxication  and  after  he  became  sober  he  attempted  to 
regain  the  road,  but,  in  doing  so,  drove  over  a  bank  and  was 
killed,  it  was  held  that  the  dealer  selling  or  giving  the  intoxi- 
cating liquors  to  the  person  killed  was  liable.^*  And  where 
the  body  of  a  person  was  found  in  a  vault  twelve  days  after 
a  drunken  spree,  it  was  held  that  a  jury  had  the  right  to 
say  that  the  death  occurred  by  reason  of  such  person's  intoxi- 
cation, and  the  dealer  causing  or  contributing  to  such  intoxica- 
tion was  held  liable.^"  Again,  where  a  person,  in  a  state  of 
intoxication,  commits  suicide,  it  is  for  the  jury  to  decide 
whether  the  act  is  the  result  of  the  intoxication  or  otherwise, 
and  if  they  so  find,  the  dealer  who  caused  or  contributed  to 
the  intoxication  is  liable.^"  Even  where  at  the  time  the  suicide 
was  committed,  the  person  committing  the  act  was  sober,  still, 
if  by  the  continued  sales  of  intoxicating  liquors  by  a  dealer 
to  him,  the  suicide's  mind  was  weakened  and  he  became 
insane,  and  while  in  that  state  he  took  his  own  life,  the  dealer 
was  held  liable.-'     But  although  a  dealer  is  liable  for  any 

23  Curran    v.    Percival,    21    Neb      tion,    but    afterwards    became    so- 
434;  32  N.  W.  213.  ber,    and   in    an   effort   to    regain 

See  also  the  following  eases  as  the  road   drove  over  the  bank  to 

illustrative  of  the  general  propo-  his   death,    the    fatal    result    was 

sition.     Scott  v.  Chop   (Neb.),  49  nevertheless  caused  by  his  intoxi- 

N.  W.  940;  Davis  v.  Standish,  26  cation." 

Hun   (N.  Y.),  608.  25  McCarty    v.    State,    162    Ind. 

24  In    the    case    of    Kerhow    v.  218;   70  N.  E.  131. 

Bauer,  15  Neb.  150,  18  N.  W.  27,  26  Blatz    v.    Eohrbach,    42    Hun 

the  court  said:    "As  to  the  second  (N.   V.),  402;   Lawson  v.  Eggles- 

above  instruction,  numbered  4,  it  ton,    59    N.   E.    1124;    164   N.   Y. 

is  faulty  in  that  it  makes  ncees-  600;  affirming  52  N.  Y.  Supp.  181. 

sary  in  order  to  show  the  liability  St  In    the    case   of    Garrigan    v. 

of   the    defendants,   that   deceased  Kennedy,   17  So.  D.  258;    101   N. 

should  have  been  proved  to  have  W.    1081,   the  court  said:     "It   is 

been  intoxicated  at  the  very  mo-  strenuously  contended  by  the  ap- 

ment  of  the  accident.     This  is  not  pellants  that  the  evidence  was  in- 

the   law.      If   he   was   intoxicated  sufficient    to   justify   the    jury    in 

when  he  lost  his  way,  and  lost  it  concluding    that    the    liquor    sold 

in   consequence   of   such   intoxica-  to  Garrigan  by  the  defendant  Ken- 
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death  that  is  the  proximate  result  of  the  intoxication  of  an> 
person  which  he  caused  or  contributed  to,  still,  if  the  wrong- 
ful or  negligent  act  of  a  third  party  or  the  party  himself 
after  he  becomes  sober  intervenes,  which  breaks  the  chain  of 
causation,  the  dealer  is  relieved  from  liability.  Thus,  where 
a  person  was  injured  by  reason  of  his  intoxication,  and,  after 
he  became  sober,  he  exposed  himself  in  a  reckless  manner, 
and  the  exposure  resulted  in  inflammation  and  gangrene  to 
the  injured  parts  to  such  an  extent  that  he  died,  it  was  held 
that  the  dealer  was  not  liable  for  his  death.^'  Again,  where 
an  intoxicated  man  quarreled  with  an  old  enemy  in  a  saloon, 
and  later  picked  a  quarrel  with  the  father-in-law  of  such 
enemy  and  fought  him,  and  while  engaged  in  this  fight  the 
person  with  whom  such  intoxicated  man  originally  quarreled 
intervened  and  participated  in  the  fight,  and  while  such  fight 
was  in  progress  the  cry  of  police  was  raised,  and  the  in- 
toxicated person  in  attempting  to  escape  tumbled  down  a 
steep  bank  into  a  sewer  opening  and  broke  his  neck,  it  was 

nedy  was  the  cause  of  his  suicide,  lead  him  to  commit  suicide.     The 

and   that   there   was    no   evidence  jury  were  authorized,  therefore,  to 

tending  to  prove  that  he  had  been  draw  the  inference  from  the  facts 

furnished  any  intoxicating  liquors  proved  and  admitted  that  the  sale 

by    the    defendant    Kennedy    for  of  intoxicating  liquor  "by  Kennedy 

some  time  prior  to  his  suicide  and  to    Garrigan    was    the    proximate 

therefore    the    intoxicating    liquor  cause  of  his  death.'' 

sold    by    the    defendant    Kennedy  ss  In    the    case    of    Schmidt    v. 

was   not   the   proximate   cause   of  Mitchell,    84    III.    195,    the    court 

his  suicide.     It  is  quite  apparent  said:     "If,    therefore,    the    wbund 

from     the     testimony     introduced  inflicted  upon  the  deceased  was  in 

that  Garrigan  was  practically  in-  consequence  of  the  intoxication,  it 

toxicated  the  larger  portion  of  his  was,  then,  a  material  question  for 

time  between  December,  1900,  and  the   jury   to    determine,   from   the 

the  time  of   his   death,   and   that  evidence,   whether   the   wound    re- 

during   that    time    the    defendant  ceived  was  the  cause  of  Mitchell's 

Kennedy  furnished  him  with  more  death,  or  whether  the  death  was 

or   less    intoxicating    liquors    pro-  the   result   of   misconduct   on    his 

ducing  his  intoxication. ,  The  nat-  part  in  using  his  leg  contrary  to 

ural  result  of  such  continued  in-  and  in  disregard  of  the  advice  of 

toxication  would  he  to  weaken  and  the  surgeon." 
destroy  the  mind  of  Garrigan,  and 
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held  that  the  intoxication  was  not  the  proximate  cause  of  his 
death.2» 

Sec.  1042.    Commission  of  crimes  by  intoxicated  person. 

A  discussion  of  this  subject  will  be  found  more  profitable 
under  the  following  subdivisions :  (a)  Effect  upon  those  who 
are  injured  in  their  person,  property  or  means  of  support  by 
reason  of  the  commission  of  crime  by  an  intoxicated  person. 
(6)  Effect  upon  those  who  are  injured  in  their  means  of 
support  by  reason  of  the  punishment  of  the  person  who 
committed  a  crime  while  in  an  intoxicated  condition,  and  by 
reason  thereof. 

Sec.  1043.    Injury  to  person  and  property  by  reason  of 
crime  of  drunken  person. 

The  general  rule  seems  to  be  that  where  any  person  is 
injured  in  person,  property  or  means  of  support  by  reason 
of  the  commission  of  a  crime  by  an  intoxicated  person  and 
such  intoxication  is  the  proximate  cause  of  the  commission  of 
the   crime,   such   injured   party   can   recover  of  the   dealer 

29  In  the  case  of  Roach  v.  Kelly,  both  drunk  and  sober — fled. 
194  Pa.  St.  24;  44  Atl.  1090,  the  Roach  by  the  concurring  circum- 
court  said:  "There  are  many  cases  stances  of  the  slip  on  the  bank 
where  the  question  of  remote  or  and  the  fall  into  the  open  sewer, 
proximate  cause  is  for  the  jury,  was  killed.  Admit  that  his  re- 
but this  is  not  one  of  them.  The  sentment  on  account  of  the  old 
facts  are  undisputed.  Deceased  grudge,  and  his  quarrelsomeness, 
had  an  old  grudge  against  Atkin-  were  prompted  by  the  liquor,  and 
son.  When  heated  by  liquor  he  resulted  in  the  fight.  He  received 
revived  the  old  quarrel.  In  grati-  no  injury  in  that  consequence  of 
fication  of  his  ill  will  he  also  defendant's  act.  The  direct  effect 
picked  a  quarrel  with  Pratt,  the  of  the  liquor  ended  with  the  fight, 
father-in-law  of  the  man  he  hated.  In  a  subsequent  attempt,  however, 
They  proceeded  some  distance  to  to  escape  arrest  for  a  violation  of 
private  property  and  fought.  the  law,  he  met  his  death.  This 
Eoacli  defeated  Pratt,  and  then  was  an  intermediate  cause,  discon- 
attacked  Atkinson.  While  en-  nected  from  the  primary  one,  for 
gaged  in  this  second  flagrant  which  under  no  view  of  the  facts 
breach  of  the  peace  the  cry  of  was  defendant  responsible." 
'Police'    was     raised,     and     all — 
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causing, or  contribiitiiig  to  such  intoxication.^"  Thus,  where 
two  persons  while  on  a  drunken  spree  quarreled  and  one  of 
them  struck  the  other  with  a  stone,  causing  his  death,  it  was 
held  that  the  widow  of  the  person  killed  had  a  cause  of  action 
against  the  dealer  causing  or  contributing  to  the  intoxication 
of  the  murderer.^'  And  where  an  intoxicated  person  killed 
plaintiff's  wife,  whc^was  dependent  on  plaintiff  for  support, 
whereby  he  permanently  lost  her  society,  it  was  held  that 
the  dealer  causing  or  contributing  to  the  intoxication  of  the 
murderer  was  liable  to  the  plaintiff  for' all  damage  sustained 
by  him  by  reason  of  the  aet.^^  Indeed,  in  some  States  the 
rule  is.  extended  farther  than  above  enunciated,  some  courts 
saying  that  proof  of  the  act  of  the  intoxicated  person  itself, 
without  compelling  the  injured  party  to  produce  proof  as 
to  the  cause  of  the  act  or  permitting  the  jury  to  speculate 
upon  the  probabilities  whether  the  intoxication  was  the 
natural  cause  of  the  act  or  not,  fixes  the  liability  for  damages 
upon  the  person  selling  or  furnishing  the  liquor  which  caused 
the  intoxication."    As  was  said  in  a  New  York  case,^*  which 

30  Pickard    v.    Teatro,    34    111.  the  beer  sold  by  the  defendants; 

App.  398;  Munz  v.  People,  90  111.  that  they  were  not  bound  to  know 

App.    647;    Jackson   v.   Brooklins,  that  Jacob  Neu  would  strike  his 

5   Hun,   530 ;    Scott  v.   Chope,   33  wife  on  the  head  with  an  axe,  and 

Neb.  41;   49  N.  W.  940;   McClay  then   cut  his   own   throat  with   » 

V.  Worrell,  18  Neb.  52;  24  N.  W.  razor.     Perhaps  not.     But  a  cause 

429;  Doty  v.  Postal,  87  Mich.  143;  of  action  may  exist .  without  such 

49  N.  W.  434.  foresight.      The   statute    does   not 

SI  Brockway    v.    Patterson,     72  even  require  that  the  vendor  shall 

Mich.  122;  40  N.  W.  192.  know   that   drunkenness    leads    to 

32  Fortier   v.   Moore,    67   N.   H.  crime  of  any  degree,  nor  even  that 

460;   36  A.  369.  it  is  the  cause  of  poverty  and  beg- 

'  33  Brockway    v.     Patterson,     72  gary,   and   consequent   distress   to 

Mich.  122;   40  N.  W.  192.  the     drunkard's     family.       It     is 

34  In    the    case    of    Neu   v.    Me-  enough    that    these    results    come 

Kechim,  95  N.  Y.  632,  the  court  from  intoxication.  •  *  *  The  cause 

said :     "The    learned   counsel    for  of  action  is  neither  taken  away  nor 

the    appellants,    however,    argues  mitigated    because    the    cause    of 

with    much    earnestness    that    the  injury  also  constitutes  a  crime.  The 

act   which    deprived   the   plaintiff  jury  were  not  to  inquire  whether 

of  his  father,  and  cut  off  the  sup-  homicide  or  suicide  were  the  natu- 

port  which  he  had  before  enjoyed  ral,  reasonable  or  probable  eonse- 

was  not  a  natural  consequence  of  quences  of  the  defendant's  axjts." 
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was  a  suit  brought  by  a  minor  against,  a  dealer  for  loss  of 
support  because  of  the  killing  of  his  mother  by  his  intoxicated 
father  and  the  father's  subsequent  suicide,  "it  is  enough  if, 
while  intoxicated,  in  whole  or  in  part,  by  liquors  sold  by  the 
defendants,  those  acts  were  committed,  if  by  reason  of  them, 
or  either  of  them,  the  plaintiff's  means  of  support  was  affected 
to  his  injury."  In  a  later  New  York  ease,"  the  court  said: 
"This  statute  seems  to  render  any  person  absolutely  liable 
for  the  wrongs  perpetrated  by  a  person  while  intoxicated, 
when  the  intoxication  was  caused  in  whole  or  in  part  by  the 
defendant,  and  precludes  an  examination  into  the  further 
question  whether  or  not,  except  for  such  intoxicdtion.  the 
injuries  would  have  been  inflicted,"  Tn  Illinois,  however,  the 
rule  has  not  been  extended  so  far,  it  being  necessary  for 
plaintiff  to  establish  before  there  can  a  recovery:  first,  the 
sale  of  intoxicating  liquor;  second,  that  such  intoxication 
caused  the  crime  complained  of  and  from  which  injury  re- 
sulted to  plaintiff.^'  In  i\Tinnesota  it  is  held  that  where  an 
intoxicated  minor  assaulted  plaintiff  which  resulted  in  serious 
injury  to  him,  the  persons  causing  or  contributing  to  the 
intoxication  of  the  minor  were  not  liable  in  damages  to  the 
person  injured  for  the  reason  that  the  voluntary  and  wrong- 
ful act  of  the  intoxicated  person  in  makinsr  the  assault  was 
not  so  related  to  the  fact  that  he  drank  intoxicating  liquors 
with  the  defendants  or  at  their  expense,  as  to  be  considered 
the  natural  and  proximate  result.'^  This  was  a  suit,  how- 
ever, which  was  brought  against  the  persons  treating  the 
person  committing  the  assault  and  not  against  the  dealer  and 

35  Bacon  v.  Jacobs,  63  Hun,  51 ;  as  the  result,  in  whole  or  in  part, 

17  N.  Y.  Supp.  323.  of  the  liquor  so  sold,  and  whether 

38  In  case  of  Balcer  v.  Summers,  such  intoxication  was  the  effective 

201  111.  52;   66  N.  E.  302,  revers-  cause  of  Summer's  death.     It  was 

ing    103   111.   App.   237,   the  court  necessary  for  plaintiflF  to  prove  th6 

said:     "The   questions    in    dispute  sale   of   liquor,  consequent  intoxi- 

were  whether  there  were  sales  of  cation,  and  that  such  intoxication 

Intoxicating  liquor  by  defendants  caused  the  death  of  her  husband." 
to  Summers  or  Marcum,  or  both;  37  Swinford  v.  Lowry,  37  Minn, 

whether  Summers  or  Marcum,  or  345;  34  N.  W.  22. 
both  of  them,  became  Intoxicated 
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was  a  common  law  action.'*  The  case  is  not,  therefore,  to  be 
taken  as  an  authority  in  actions  under  the  civil  damage 
statute.  So  in  Georgia,  "under  a  statute  allowing  a  recovery 
for  death  caused  by  crime  or  criminal  or  other  negligence," 
it  was  held  that  where  an  intoxicated  man  killed  another  in 
a  quarrel,  the  dealer,  although  he  knew  the  murderer  was 
drunk  at  the  timejie  sold  him  additional  intoxicating  liquors, 
was  not  liable  to  the  widow  for  the  injury  she  sustained  for 
the  loss  of  her  husband,  because  the  damages  were  too  remote.** 
This  case,  also,  is  not  to  be  taken  as  an  authority  under  the 
civil  damage  statute.  In  concluding  the  discussion  on  the 
present  subject,  it  may  be  remarked  that  the  civil  damage 
statute  does  not  include  a  right  of  recovery  for  damages  grow- 
ing out  of  the  disorderlj'  operation  of  a  saloon.  Thus,  it 
was  held  that  where  plaintiff's  husband  was  killed  as  a  direct 
result  of  the  failure  of  the  dealer  to  maintain  an  orderly 
house,  she  could  not  recover  of  the  dealer  on  his  bond  under 
the  civil  damage  statute.*" 


38  In  Swinford  v.  Lowry,  37 
Minn.  345 ;  34  N.  W.  22,  the  court 
said:  "The  case  is  clearly  to  be 
distinguished  *  *  *  from  oth- 
er cases  arising  under  special 
statutes  allowing  actions  for  dam- 
ages against  liquor  sellers  for  in- 
juries caused  by  persons  while  in- 
toxicated to  whom  they  have  sold 
intoxicating  liquors." 
■  asBelding  v.  Johnson,  86  Ga. 
177;  12  S.  E.  304;  11  L.  R.  A.  53. 

40  In  State  v.  Knotts,  24  Ind. 
App.  477;  56  N.  E.  941,  the  court 
said :  "The  extent  to  which  it  was 
contemplated  by  the  Legislature 
to  provide  a  remedy  for  loss  of 
maintenance  and  support,  through 
action  on  the  bond,  was  expressed 
in  the  section  above  quoted,  in- 
volving an  unlawful  sale  of  intox- 
icating liquor,  and  injury  or  dam- 
age sustained  to  person,  property, 


or  means  of  support  on  account 
of  the  use  of  such  liquor  so  sold." 

Where  a  parent  was  given  a 
cause  of  action  for  an  injury  to 
his  minor  son,  it  was  held  that  he 
was  entitled  to  recover  for  nurs- 
ing him,  his  medical  bills  and  his 
loss  of  his  services  during  his  ill- 
ness, besides  for  loss  of  service 
caused  by  his  permanent  disability 
to  earn  wages.  Rude  v.  Faker, 
143  111.  App.  456.  See  also  Ster- 
ling V.  Callahan,  94  Mich.  536; 
54  N.  W.  495.  Where  the  statute 
fixed  the  amount  recoverable  by 
the  parent  at  not  less  than  $450; 
and  where  the  recovery  was  only 
$50,  the  defendant  could  not  com- 
plain. 

Proof  must  be  made  of  the  value 
of  the  medical  services  in  order  to 
recover  them.  Van  Alstine  v. 
Kaniecki,    109   M-'ch.   SiS;    67   N. 
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Sec.  1044.  Injury  to  means  of  support  by  reason  of  pun- 
ishment of  drunken  person. 
The  weight  of  authority  seems  to  be  that  if  a  person 
commits  a  crime  while  intoxicated,  and  in  consequence  thereof 
such  person  is  convicted  and  incarcerated  in  the  peni- 
tentiary, or  is  executed,  or  if  he  flees  the  country  to  escape 
punishment,  any  person  who  is  thereby  injured  in  his  or  her 
means  of  support  has  a  cause  of  action  against  the  dealer 
who  caused  or  contributed  to  such  intoxication.*^  Thus,  where 
plaintiff's  husband  while  intoxicated  and  in  consequence 
thereof  killed  another,  and  after  trial  he  was  convicted  and 
sent  to  the  penitentiary  for  life,  it  was  held  that  plaintiff  was 
entitled  to  recover  of  the  dealer  who  caused  or  contributed 
to  the  intoxication  of  her  husband  damages  for  injuries  to 
her  means  of  support  occasioned  by  such  imprisonment.** 
The  court  in  this  case  well  said:  "The  homicide  committed 
by  Beers  was  a  crime  punishable  by  imprisonment,  and  hia 
arrest,  con^dction  and  sentence  was  a  result  to  be  anticipated, 
and,  as  a  matter  of  course,  by  the  force  and  operation  of  the 
law  of  the  land.  The  conviction  of  Beers  was  not  the  cause 
of  his  imprisonment,  but  was  the  result  of  the  crime  he  per- 
petrated in  killing  Banfield,  and  that  act  was  the  direct  and 
only  cause  in  the  eye  of  the  law  for  his  incarceration.  Under 
the  act  it  is  necessary  that  two  facts  should  concur  besides 
the  sale  or  gift  of  the  liquor  by  the  defendant  to  constitute  a 
cause  of  action,  to-wit,  intoxication  resulting  from  its  use  in 
whole  or  in  part,  and  the  loss  of  the  means  of  support  by  the 
plaintiff  in  consequence  of  such  intoxication.  The  statute  re- 
quires nothinf  more."  This  case  has  been  followed  in 
Indiana.**  In  Michigan  **  it  was  held  that  an  instruction  to  the 
jury  was  not  prejudicial  to  plaintiff  which  told  them  in  sub- 
stance that  before  plaintiff  could  recover  they  must  find  "that 

W.    502.      Funeral    expenses    may  *^  Beers    v.    Walluzer,    43    Hun, 

be   recovered.     Kelling  v.   Palmer  254. 

(Neb.),  120  N.  W.  155.  «  Homire  v.  Halfman,  156.  Ind. 

«Loftus  V.  Hamilton,    105   111.  470;  60  N.  B.  154. 

App.  72,  75 ;  Homire  v.  Halfman,  **  Dennison  v.  Van  Wormer,  107 

156  Ind.  470;  60  N.  E.  154;  Beers  Mich.  461;  65  N.  W.  274. 
V.    Walhizer,    43    Hun     (N.    Y.), 
254. 
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while  intoxicated  at  such  time,  and  by  reason  thereof,  he 
(meaning  the  person  convicted)  formed  the  intent  of  enter- 
ing the  store  and  committing  the  oifense  for  which  he  was 
convicted,  or  that,  when  he  entered  the  store  to  commit  the 
offense,  he  was  intoxicated  to  such  an  extent  as  to  be  incapable 
of  forming  any  intelligent  intent,  or  to  realize  the  true  char- 
acter of  the  act  which  he  committed,  either  that  by  reason  of 
the  intoxication  he  formed  the  intent  to  enter  the  store,  or 
that  he  was  intoxicated  to  such  a  degree  that  he  was  incapable 
of  forming  an  intent."  The  court,  however,  intimated  that 
the  arrest  and  conviction  of  plaintiif's  husband  was  the  proxi- 
mate cause  of  her  injury  rather  than  his  intoxication,  although 
this  case  cites  New  v..  McKechim  *°  upon  which  is  based  Beers 
V.  Walhizer.'®  In  Pennsylvania  the  Supreme  Court  seems  to 
have  held  squarely  that  the  imprisonment  of  a  person  due  to 
the  commission  of  a  crime  while  in  an  intoxicated  condition, 
although  the  crime  was  occasioned  by  the  intoxication,  does 
not  establish  a  cause  of  action  in  favor  of  those  who  thereby 

• 

suffer  damage  to  their  means  of  support  against  the  dealer 
who  caused  or  contributed  to  the  intoxication.*'  The  Penn- 
sylvania statute,  however,  under  which  this  action  was  brought 
only  provided  a  right  of  recovery  in  favor  of  those  who 
suffered  injury  to  tlieir  person  or  property  in  consequence 
of  the  furnishing  of  intoxicating  liquor  to  any  person  in 
violation  of  law.  The  reasoning  of  the  court  is  in  part  as 
follows:  "There  is  another  objection  to  the  plaintiff's  claim 
which  appears  to  us  to  be  well  taken.  It  is  that  the  imprison- 
ment of  her  husband  is  not  the  proximate  consequence  of  the 
unlawful  negligence  of  the  defendant.  It  is  the  act  of  the 
law — the  direct  result  of  the  intervention  of  an  independent 

•«5  Neu  V.  McKechim,  95  N.  Y.  son,  nor  did  the  act  done  by  him 

632.  cut  off  her  support.    The  act  done 

«  Beers   v.    Walhizer,   43    Hun,  was  not  a.  direct  blow  at  her  per- 

254  son,  property,  or  means  of  support. 

In  case  of  Dennison  v.  Wormer,  It  was  his  arrest,  conviction  and 

107  Mich.  461 ;  65  N.  W.  274,  the  sentence  which  deprived  her  of  his 

court  said:    "In  the  present  case,  aid." 

plaintiff's  husband  was  not  injured  *7  Bradford    v.    Boley,    167    Pa. 

or  killed   by   an   intoxicated   per-  506;   31  A.  751. 
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agency  or  force.  True,  Beers  v.  Walhizer  *'  appears  to  conflict 
with  this  view,  and  was  regarded  by  the  learned  court  as  a 
sufiScient  answer  to  the  objection  that  the  furnishing  of  the 
liquor  was  not  the  proximate  cause  of  the  imprisonment. 
But  that  case  was  based  on  a  statute  which,  in  plain  terms, 
gave  the  Avife  an  aetioti  for  an  injury  to  her  means  of  sup- 
port, and  was  construed  as  extending  to  and  embracing  the 
remote  as  well  as  the  direct  consequences  of  the  unlawful 
negligence.  The  decision  in  Beers  v.  Walhizer  is,  therefore, 
not  only  opposed  to  the  common  law  rule  on  this  subject,  but 
to  our  construction  of  the  act  of  May  8,  1854."*' 


ARTICLE  III.— DEFENSES. 

SECTION.  SECTION. 

1045.  In  general.  1047.    Contributoory   act  or   neg- 

1046.  License  or  authority.  ligence. 

1048.     Release  or  discharge. 

Sec.  1045.    In  general. 

Persons  maintaining  actions  under  the  civil  damage  statute 
must  bring  themselves  within  the  terms  of  the  statute.  So 
that  it  is  a  defense  to  any  action  brought  to  recover  damages ; 
(a)  That  no  sales  or  gifts  of  intoxicating  liquor  were  made; 
(6)  that  there  was  no  intoxication;  (c)  that  the  injuries 
complained  of  were  not  the  result  of  the  intoxication;  {d) 
that  no  injuries  resulted  to  plaintiff  from  the  intoxication; 
(e)  that  the  plaintiff  has  no  right  under  the  statute  to  sue; 
(/)  and  in  those  States  where  the  right  of  action  is  founded 
upon  illegal  sales,  that  no  sales  or  gifts  were  made  contrary 
to  law.  It  is  the  settled  law,  however,  that  in  actions  for 
damages  under  this  class  of  statutes,  it  is  not  material  how 
many  others  aided  in  producing  the  intoxication,  but  any 
person  engaged  in  the  traffic  who  sells  or  gives  any  intoxi- 

«8  43  Hun,  254.  *»  Bradford    v.    Boley,    167    Pa. 

506;  31  A.  751. 
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eating  liquors  to  another,  the  use  of  which  contributes  to  his 
intoxication  and  from  which  intoxication  injury  results,  is 
liable  for  the  whole  injury.^*"  Nor  is  it  a  defense  to  prove 
that  the  party  became  intoxicated  at  other  places,  if  during 
the  continuance  of  the  intoxication,  the  dealer  sold  or  gave 
him  additional  intoxicating  liquor  and  injury  resulted  by 
reason  of  such  inljpxication.^^  Nor  is  it  a  defense  to  an 
action  under  the  statute  for  injuries  suffered  by  a  plaintiff 
by  reason  of  the  intoxication  of  another  to  prove  that  prior 
to  the  time  of  the  alleged  sales  or  gifts  of  intoxicating  liquor 
which  caused  or  contributed  to  the  intoxication  and  which 
resulted  in  injury  to  the  plaintiff  that  the  intoxicated  person 
was  an  habitual  drunkard,  although  most  certainly  the  plain- 
tiff is  limited  in  her  right  of  recovery  to  such  injuries  as  she 
sustained  by  reason  of  the  intoxication  which  defendant 
caused  or  contributed  to.°^    Nor  is  it  a  defense  to  an  action 


50  Emory  v.  Addis,  71  111.  273; 
Hackett  v.  Linsley,  77  111.  100; 
Fountain  v.  Draper,  49  Ind.  441; 
Smiser  v.  State,  King,  17  Ind. 
App.  519;  47  N.  E.  227;  Wool- 
heather  V.  Eisley,  38  Iowa,  486; 
Kearney  v.  Fitzgerald,  43  Iowa, 
580;  Werner  v.  Edmiston,  24  Kan. 
147;  Bryant  v.  Tidgewell,  133 
Mass.  86;  Steele  v.  Thompson,  42 
Mich.  594;  41  N.  W.  536;  Roose 
V.  Perkins,  9  Neb.  304;  31  Am. 
Eep.  409;  2  N.  W.  715;  Kirkow 
V.  Bauer,  15  Neb.  561;  20  N.  W. 
29;  Warrick  v.  Rounds,  17  Neb. 
411;  22  N.  W.  785;  Cornelius  v. 
Hultman,  44  Neb.  441;  62  N.  W. 
891;  Bodge  v.  Hughes,  53  N.  H. 
614;  Boyd  v.  Watt,  27  Ohio  St. 
259;  Sibila  v.  Bahney,  34  Ohio  St. 
399;  Acher  v.  Tinglehoff  (Neb.), 
119  N.  W.  456. 

A  saloon  keeper  furnishing  a 
drunken  man  liquors  at  the  re- 
quest of  one  treating  him  renders 
himself  liable.     Johnson  v.  Gram, 


72  111.  App.  676;  Carrier  v.  Bern- 
stein, 109  Iowa,  572;  73  N.  W. 
1076;  Schick  v.  Sanders  (Neb.), 
74  N.  W.  39. 

51  In  Smiser  v.  State,  17  Ind.  App. 
519;  47  N.  E.  227,  tlie  court  said: 
"The  fact  that  some  of  the  liquor 
by  which  the  deceased  was  intoxi- 
cated was  procured  by  him  at  an- 
other saloon  could  not  make  any 
difference  in  favor  of  appellants. 
If  Smiser  sold  such  liquors  to  the 
deceased  when  lie  was  already  in- 
toxicated, the  statute  was  vio- 
lated; and  if  the  liquor  furnished 
by  Smiser  caused  additional  intox- 
ication, and  injury  resulted  proxi- 
mately to  the  means  of  support  of 
relatrix  because  of  the  intoxicated 
condition  thus  existing,  the  appel- 
lants were  liable  on  the  retailer's 
bond  for  such  result." 

52  In  Ford  v.  Cheever,  105  Mich. 
679 ;  63  N.  W.  975,  the  court  held 
the  following  instruction  good: 
"It  would  be  true,  gentlemen,  that 
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brought  by  a  wife  against  a  dealer,  for  injuries  to  her  means 
of  support  because  of  the  intoxication  of  her  husband  which 
led  to  his  death,  that  the  husband  failed  to  support  the  wife 
prior  to  the  intoxication  which  caused  his  death,  ^^  for,  as 
remarked  by  the  Iowa  court :  "*  "  One  is  not  justified  in  causing 
loss  of  human  life  because  that  life  may  not  apparently  be 
of  much  consequence  either  to  his  friends  or  to  his  family. 
But  for  defendant's  sales,  the  husband  might  have  reformed, 
and  returned  to  his  old  manner  of  living.  *  *  *  Plaintiff  was 
entitled  in  law  to  the  support  of  her  husband,  and,  no  matter 
how  worthless  that  husband  may  seem  to  be,  neither  a  saloon 
keeper  nor  anyone  else  is  justified  in  taking  his  life  and  then 
saying  that  it  was  of  no  consequence  anyway."  And  where 
a  person  has  been  an  habitual  drunkard  for  ten  years  and 
has  failed  to  give  anything  for  the  support  of  his  family,  such 
facts  were  held  no  defense  in  a  suit  brought  by  the  wife 
against  the  dealer  to  recover  the  money  spent  by  the  drunkard 
in  his  saloon,^^  for,  as  said  by  the   Michigan  court,^°   "it 


this  defendant  could  not  be  held 
responsible  for  damages  or  injury 
which  she  may  have  suffered  by 
reason  of  the  sales  of  intoxicating 
liquor  to  her  husband  at  a  time 
before  he  had  anything  to  do  with 
it;  that  is,  I  mean,  prior  to  the 
year  1888,  when  Mr.  Cheever  went 
into  the  business;  but  if  he  did 
sell  liquor  after  that  time,  from 
which  the  plaintiff  suffered  injury, 
even  though  he  may  have  been,  at 
the  time  when  he  began  the  sale 
of  liquor  to  him,  a  man  who  had 
suffered  much  from  drink,  or  she 
may  have  suffered  much  by  reason 
of  the  fact  that  he  had  been  a  hard 
drinker,  still  that  would  not  re- 
lieve the  defendant  from  responsi- 
bility for  such  damages  as  she  may 
have  suffered  by  reason  of  his  ac- 
tion, under  the  instructions  I  have 
given  you."    See  also  Lane  v.  Tip- 


py, 52  111.  App.  532;  Friend  v. 
Dunks,  37  Mich.  25. 

In  an  action  to  recover  damages 
for  injury  to  her  feelings  because 
of  sales  to  her  son,  the  defendant- 
may  show  in  mitigation  that  such 
son  was  in  the  habit  of  becoming 
drunk  before  he  sold  him  liquors. 
Liebler  v.  Carrel,  155  Mich.  196; 
118  N.  W.  975;  15  Detroit  L. 
News,  976. 

53  Knott  V.  Peterson,  125  Iowa 
404;  101  N.  W.  173;  Rouse  v. 
Melsheimer,  82  Mich.  172;  46  N. 
W.  372.  See  Friend  v.  Dunks,  39 
Mich.  733. 

B*  Knotts  V.  Peterson,  125  Iowa, 
404;  101  N.  W.  173. 

Bp  House  V.  Melsheimer,  82  Mich. 
172;  46  X.  W.  372. 

*«  Rouse  V.  Melsheimer,  82  Mich. 
172;  46  N.  W.  372. 
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must  be  presumed  as  a  natural  and  legitimate  assumption 
that  the  earnings  of  plaintiff's  husband,  if  not  spent  for 
drink,  would  go  toward  the  support  of  his  wife  and  family." 
It  is  a  defense  in  an  action  under  the  statute  to  recover 
damages  for  injuries  suffered  at  the  hands  of  an  intoxicated 
man  and  by  reason  of  his  intoxicaticn  to  establish  that  the 
person  committing!  the  injury  had  in  fact  fully  recovered 
from  his  intoxication  at  the  time  the  injury  was  inflicted, 
although  it  is  not  a  defense  to  the  action  to  prove  that  the 
person  inflicting  the  injury  had  time  to  recover  from  the 
effects  of  his  intoxication.^^  But  it  is  no  defense  to  an  action 
under  the  statute  to  establish  the  fact  that  at  the  time  of  the 
accident  in  which  plaintiff's  husband  lost  his  life  that  he  had 
recovered,  from  the  effects  of  his  intoxication  when  the  intoxi- 
cation was  the  cause  of  putting  him  in  a  perilous  situation, 
and  it  was  in  attempting  to  extricate  himself  from  such 
situation  after  he  became  sober  that  he  lost  his  life.°'  Nor  is 
it  a  defense  under  such  a  statute  in  an  action  brought  by  a 
mother  against  a  dealer  for  selling  intoxicating  liquors  to  her 
minor  son  to  establish  that  at  the  time  of  the  sales  to  such 
minor  the  dealer  believed  and  had  reason  to  believe  that  he 
was  an  adult,  unless  the  statute  under  which  the  action  is 
brought  provides  that  the  selling  must  be  knowingly  done  in 
order  to  create  liability."'  Nor  is  it  a  defense  in  an  action 
against  the  surety  on  a  dealer's  bond  to  establish  the  fact 
that  such  surety  had  removed  from  the  town,  and  that  the 
dealer  had  been  notified  by  the  county  treasurer  to  .file  a 
new  bond  and  close  his  saloon  until  he  had  so  done.*"  It  is 
no  defense,  after  notice  not -to  sell  had  been  given  def end- 
s' In  King  v.  Haley,  86  111.  106,       drunkenness,  and  that  is  a  fact  to 

the  court  said :  "We  are  not  aware       be    proven    as   any    other    in   the 

that  either  the  court  or  jury  can       case." 

know,   as  a   matter   of   law,   how  osKuhn  v.  Bauer,  15  Neb.  150; 

long  it  takes  a  person  to  recover       18  N.  W.  27. 

from    the    intoxicating    effects    of  b9  McGuire  v.  Glass  (Tex.  App.), 

spirituous  liquors;    The  only  ques-       15  S.  W.  127. 

tion    proper    to    be    submitted    is  «o  Wright    v.    Treat,    83    Mich. 

whether  the  drunken  man  had  in       110;  47  N.  W.  243. 

fact  recovered  from  the  effects  of 
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ant,  to  prove  that  he  did  not  know  that  the  person 
who  obtained  the  intoxicating  liqnor  was  the  person  named 
in  the  notice.®^  Neither  is  it  a  defense  where  plaintiff  relies 
upon  sales  made  by  the  bartender  to  establish  the  fact  that 
he  had  instructed  his  bartender  not  to  open  the  saloon  on 
the  day  in  question,"-  for,  as  said  by  the  Michigan  court, 
"the  sale  of  intoxicating  liquors  was  a  part  of  the  defend- 
ant's regular  business.  Plis  bartender  was  his  agent,  in- 
trusted with  the  care  of  the  business,  and  defendant  is 
responsible  for  all  sales  made  by  him.  The  statute  creates 
a  liability  against  saloon  keepers,  and  they  cannot  avoid  this 
liability  by  instructions  given  to  those  they  place  in  charge 
of  such  business. ' ' "' 

Sec.  1046.     License  or  authority. 

We  have  already  foimd  that  in  some  States  liability  attaches 
under  the  statute  when  injury  results  from  intoxication 
against  the  dealer  who  caused  or  contributed  to  such  intoxi- 
cation, irrespective  of  the  question  whether  the  sales  were 
in  violation  of  law  or  not.  In  other  States  liability  under 
the  statute  does  not  attach  unless  the  sales  or  gifts  of  intoxi- 
cating liquor  made  by  the  dealer  and  causing  the  intoxication 
were  contrary  to  law.  In  those  States'  holding  to  the  first 
view,  the  license  is  no  defense  to  an  action  brought  on  the 
bond  for  injuries  sustained  by  a  party  against  a  dealer  by 
reason  of  the  intoxication  of  a  third  person,  even  though  the 
sales  of  intoxicating  liquor  causing  or  contributing  to  the 
intoxication  were  not  in  violation  of  the  law.  As  was  said 
by  the  Nebraska  court:**  "The  cause  of  action,  however, 
arises  from  an  injury  suffered  in  consequence  of  the  furnish- 
ing of  such  liquor.  The  license  is  in  the  nature  of  a  regula- 
tion, but  is  no  protection  to  the  person  furnishing  the  liquor 

81  Weber    v.    Wiggins,    11    Ohio  «*  Jones  v.  Bates,  20  Neb.  693; 

Cir.  Ct.  E.  18;   1  0.  C.  D.  84.  42  N.   W.   751;    4   L.   R.   A.   495. 

«2  Gullikson  v.  Gjorud,  82  Mich.  See  also  Roose  v.  Perkins,  9  Neb. 

503;  46  N.  W.  723.  304;   2  N.  W.  715;   31   Am.  Rep. 

03  Gullikson  v.  Gjorud,  82  Mich.  409 ;     Carrier    v.    Bernstein,    104 

503;  46  N.  W.  723.  Iowa,  592;  73  N.  W.  1076. 


§  1047  DRUNKENNESS.  1886 

except  as  against  the  State.  Notwithstanding  the  license,  the 
person  licensed  furnishes  liquor  at  his  peril,  and  if  he  con- 
tributes to  the  intoxication  of  an  individual,  by  reason  of 
which  an  injury  results  to  anyone,  he  will  be  liable.  The  act 
of  furnishing  the  liquor  is  regarded  in  law  as  a  tort,  and  all 
who  furnish  it  as  wrongdoers."  Under  the  second  class  of 
cases  above  mentioned,  it  is  quite  clear  that  the  license  is  a 
defense  to  any  action  under  the  statute  brought  against  a 
dealer  for  injuries  occasioned  by  the  intoxication  of  any 
person  unless  the  sales  or  gifts  made  by  the  dealer  and 
causing  or  contributing  to  the  intoxication  were  illegally 
made,  as  where  the  sales  of  intoxicating  liquor  were  made  to 
an  intoxicated  person,  to  an  habitual  drunkard  after  notice, 
to  a  minor,  or  when  the  sales  were  made  at  prohibited  times, 
or  where  the  sales  were  made  contrary  to  any  other  provision 
of  the  laws  of  the  State  where  the  action  is  brought. 

Sec.  1047.     Contributory  act  or  negligence. 

The  purpose  of  the  statute  being  to  furnish  redress  and 
compensation  to  innocent  sufferers  of  the  effects  of  intoxica- 
tion, it  is  quite  clear  that  there  can  be  no  recovery  by  any 
person  suffering  injury  in  his  person,  property  or  means  of 
support  by  reason  of  the  intoxication  of  another  who  know- 
ingly and  voluntarily  encourages  and  contributes  to  such  a 
state  of  intoxication."'  Thus",  where  a  wife  requested  dealers 
to  sell  intoxicating  liquors  to  her  husband  and  where  she  was 
in  the  habit  of  drinking  intoxicating  liquors  with  him  until 
she  became  intoxicated,  it  was  held  that  she  was  not  entitled 
to  recover  damages  for  injuries  which  she  sustained  by  reason 
of  his  intoxication,  because  she  had   contribiited  thereto."' 

65  Englekin  v.  Hilger,  48  Iowa,  «« In    Englekin    v.     Hilger,    48 

563;  Eosecrants  v.  Shoemaker,  60  Iowa,   563,   the   court   said:    "The 

Mich.  4;  26  N.  W.  794;  McDonald  question  for  determination  is,  can 

V.  Casey,  84  Mich.  505;  47  K.  W.  a  wife  recover  damages  caused  by 

1104;    Elliott  V.   Barry,   34   Hun,  her  intoxicated  husband,  to  whose 

129   (N.  Y. )  ;  Huff  V.  Aultman,  69  intoxication    she   directly   contrib- 

lowa,  71;  28  N.  W.  440;  58  Am.  uted?     *      *     *     We  are   of   the 

Rep.  213;  Hackett  v.  Smelsley,  77  opinion  she  cannot.     It  seems  to 

111.  109.  us  no  just  or  legal  reason  can  be 
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And  where  a  wife  knew  that  her  husband  had  purchased  a 
jug  of  whisky  and  put  it  beside  his  bed  the  night  of  his 
death,  it  being  established  that  the  husband  was  not  vicious 
when  intoxicated  nor  that  the  wife  was  not  actuated  by  fear 
in  refusing  to  remove  the  jug  from  the  reach  of  the  husband 
or  destroy  its  contents,  it  was  held  that  she  was  not  entitled 
to  damages  under  the  civil  damage  statute  for  injuries  to  her 
means  of  support,  because  she  was  guilty  of  encouraging  her 
husband  to  drink  from  the  jug  by  failing  to  remove  it.°^ 
And  where  a  wife  having  served  written  notice  on  a  dealer 
not  to  sell  her  husband  intoxicating  liquors  and  thereafter 
attempted  to  procure  intoxicating  .liquors  of  the  dealer  and 
others  for  her  husband,  in  a  suit  by  such  wife  against  the 
dealer  for  injuries  to  her  means  of  support  by  reason  of  the 
intoxication  of  her  husband,  it  was  held  that  such  fact  might 
be  considered  in  defeating  her  right  to  recover.^'  Again, 
where  a  person  treats  another  to  intoxicating  liquors  and  such 
liquor  causes  or  contributes  to  the  intoxication  of  such  other, 
the  dealer  is  not  liable  to  the  person  so  treating  for  any 
injuries  that  he  may  receive  by  reason  of  the  intoxication  of 
the  person  he  treated.""  But  where  a  wife  brought  suit  under 
the  statute  for  damages  against  a  dealer  for  selling  her  hus- 

given  for -permitting  her  to  so  re-  he  was  in  bed.  There  was  nothing 
cover.  The  damages,  it  will  be  to  prevent  her  from  so  doing,  and 
seen,  were  caused  by  the  act  of  the  if  she  was  not  willing  her  husband 
plaintiff.  Why  should  she  be  per-  should  drink  the  contents  of  the 
mibted  to  recover  from  another  jug,  it  was  very  easy  to  have  pre- 
damages  for  wrongs  and  injuries  vented  it.  We  are  bound  to  con- 
inflicted  on  herself  by  her  intoxi-  sider  she  was  a  willing  party  to 
cated  husband,  when  by  her  own  the  conduct  of  her  husband,  and 
act  she  caused  the  intoxication?  instrumental  in  bringing  the  loss 
The  mere  statement  of  the  propo-  upon  herself."  Kliment  v.  Cor- 
sition  is  its  own  refutation."  coran,  51  Neb.  142;  70  N.  W.  910 
87  In  Regit  v.  Bell,  77  111.  593,  (consent  of  wife  given  to  furnish- 
the  court  said:  "*  *  *  It  seems  ing  liquor  no  bar  to  action), 
very  plain,  from  the  testimony,  "s  Tipton  v.  Thompson;  50  S.  W. 
the  plaintiff,  now  his  widow,  could  641;  21  Tex.  Civ.  App.  143;  Hack- 
have  deprived  him  of  the  use  of  ett  v.  Smelsley,  77  111.  109. 
this  whisky,  had  she  been  so  in-  i">  Hayes  v.  Waite,  36  111.  App. 
clined,  by  breaking  the  jug,  or  397. 
throwing  away  its  contents,  whilst 
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band  intoxicating  liquors  causing  his  death,  it  was  held  that 
it  was  no  defense  to  show  on  occasions  previous  to  the  sales 
complained  of  that  she  had  ordered  the  dealer  to  sell  her 
husband  intoxicating  liquor,  unless  it  could  be  shown  that 
the  sales  authorized  by  the  wife  contributed  to  the  intoxication 
which  caused  the  injury/"  And  where  the  wife  has 
forbidden  a  dealer  to  sell  intoxicating  liquors  to  her  husband, 
in  a  suit  brought  by  the  mfe  against  such  dealer  for  injuries 
sustained  to  her  means  of  support  by  reason  of  the  intoxica- 
tion of  her  husband,  it  is  no  defense  to  establish  that  subse- 
quent to  the  time  that  plaintiff  forbid  the  dealer  from  selling 
to  her  husband,  she,  in  the  husband's  presence,  gave  per- 
mission for  the  dealer  to  sell  such  husband  all  he  wanted,  if, 
when  she  gave  such  permission,  she  was  acting  under  the 
coercion  of  her  husband ;  and  the  jury,  from  the  fact  of  the 
previous  notice  not  to  sell  and  the  presence  of  the  husband 
at  the  time  she  countermanded  such  order,  have  the  right  to 
infer  that  the  dealer  knew  that  the  wife  was  acting  under 
coercion  when  she  gave  her  permission  for  him  to  sell  to  her 
husband.''^  Again,  it  is  no  defense  to  an  action  brought  by 
the  wife  under  the  statute  to  establish  that  the  plaintiff  gave 
the  dealer  a  written  order  to  permit  her  husband  to  have 

70  Rafferty  v.  Buchman,  46  Iowa,  these   circumstances.     But  if  you 

195 ;  McDonald  v.  Casey,  84  Mich.  find  from  the  evidence  that  the  de- 

505;  47  N.  W.  1104;  Earp  v.  Lilly,  fendant  knew  that  Jewett  was  an 

120   111.   App.    123;    affirmed,   217  habitual  drunkard,  and  knew  that 

111.  582;  75  N.  E.  552.  the  wife  only  requested  the  sales 

'1  In  the  case  of  Jewett  v.  Wau-  to  be  made  under  the  restraint  of 

shura,  43  Iowa,  574,  the  following  her    husband   and    to    keep   peace 

instruction  was   held  good:    "The  with   him,   then  the   defendant   is 

defendant  denies  the  alleged  sales  not  excused  if  he  did  sell  to  the 

and  also  insists  that  for  a  part  of  husband  and  make  him  drunk.'' 

the  time  the  plaintiff  herself  au-  The  fact  that  the  wife  had  writ- 

thorized  the  sale  of  liquor  to  her  ten  the   defendant   requesting  his 

husband.     If  the  plaintiff  did  di-  aid  to  check  his  drinking  habit,  in 

rect  the  defendant  to  sell  her  hus-  which  she  said  she  had  no  objec- 

band   what   beer   he   wanted,    and  tion  to  sales  to  him  by  the  defend- 

the  defendant,  in  good  faith,  sup-  ant  of  occasional  drinks,  is  not  a 

posed  that  such  renuest  was  made  defense.     Earp   v.   Lillv,    120   111. 

of  her  own  free  will,  there  is  no  App.   123;   affirmed,  217  111.  582; 

liability  for  any  sales  made  under  75  N.  E.  552. 
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intoxicating  liquors  where  the  husband  procured  such  order 
under  threats  of  leaving  his  wife  and  in  refusing  to  give  her 
any  money  unless  she  did  so,  and  the  dealer  knew  these  facts 
at  the  time  of  the  sale.'^  Nor  is  it  a  defense  to  an  action 
brought  by  a  wife  against  a  dealer  to  establish  the  fact  that 
the  wife  purchased  intoxicating  liquor  and  took  it  home  if  it 
is  shown  that  the  purpose  of  the  wife  in  so  doing  was  to  keep 
her  husband  at  home  and  keep  him  from  squandering  his  time 
and  money  in  saloons. '*  Nor  is  it  a  defense  to  an  action 
under  the  statute  brought  by  a  wife  for  injuries  to  her  means 
of  support  by  reason  of  the  intoxication  of  her  husband  to 
prove  that  on  one  occasion  she  drank  beer  at  home  with  her 
husband.'*  And  in  a  suit  against  a  dealer  for  causing  the 
intoxication  of  plaintiff's  husband,  a  declaration  by  plaintiff 
to  the  dealer  that  she  did  not  care  if  her  husband  got  liquor 
of  him  if  the  husband  did  not  get  too  much,  is  not  a  bar  to 
a  recovery  by  plaintiff  of  the  actual  damages  suffered  by 
her  and  caused  by  the  husband's  intoxication.'^  Nor  is  it  a 
defense  in  a  suit  brought  on  a  liquor  bond  by  a  father 
against  a  dealer  for  selling  intoxicating  drinks  to  his  minor 
son,  to  prove  that  plaintiff  did  not  object  to  others  selling  his 
son  intoxicating  liquors,  although  such  evidence  may  be  per- 
missible to  corroborate  the  dealer's  testimony  that  the  father 
had  in  fact  consented  to  the  sale  made  by  the  defendant.'" 
It  is  no  defense  to  an  action  under  the  "civil  damage" 
statute  that  the  plaintiff  signed  the  petition  for  the  defendant 
to  get  the  license,  for  by  signing  his  petition  the  plaintiff 
did  not  authorize  the  defendant  to  sell  in  violation  of  the 
statute,  nor  did  he  thereby  consent  that  the  defendant  might 

72  Thomas  v.  Dansby,  74  Mich.  that  this  deprived  her  of  the  right 
398;  41  N.  W.  1088.  to    recover;     but    we    think    not, 

73  Kearney  v.  Fitzgerald,  43  though  there  are  doubtless  cases 
Iowa,  580;  Ward  v.  Thompsyn,  48  wliere  the  consent  or  participation 
Iowa,  588.  of  a  wife  in  the  purchase  and  use 

74  In  Radley  v.  Leider,  99  Mi«»"i.  of  liquor  may  preclude  recovery  or 
431;  58  N.  W.  366,  the  court  said:  lessen  damages." 

"There  was  some  evidence  tending  75  Maloney    v.     Dailey,    67    111. 

to  show  that  on  one  occasion  the  App.  427. 

plaintiff  drank  beer  at  home  with  70  Roach  v.  Springer,  75  S.  W. 

her  husband,  and  it  is  contended  933   (Tex.). 
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injure  him  in  person  or  property  or  means  of  support  by 
intoxicating  another.''  It  is  quite  clear  that  the  consent  of 
the  father  to  a  sale  of  intoxicating  liquors  to  his  minor  son 
whereby  he  became  intoxicated  and  while  in  that  state  so 
recklessly  drove  a  team  as  to  cause  a  collision  with  another 
vehicle,  by  which  the  occupants  of  such  latter  vehicle  were 
injured,  is  no  defense  in  an  action  brought  by  the  injured 
parties  against  the  dealer  making  the  sale  to  the  minor." 
In  Nebraska  it  is  held  that  the  defense  of  contributory  negli- 
gence is  not  permissible  under  the  "civil  damage"  act.  Thus, 
it  is  held  that  the  willing  purchaser  of  intoxicating  liquor 
has  a  cause  of  action  against  the  dealer  selling  him  for  any 
injuries  that  he  might  sustain  by  reason  of  his  intoxication.'* 
And  the  court  of  that  State,  therefore,  held,  that  in 
a  suit  on  the  dealer's  bond  by  a  wife  for  injuries  caused 
to  her  means  of  support  by  reason  of  the  intoxication 
of  the  husband,  it  was  no  defense  to  show  that  the  wife  bought 
liquors  for  her  husband  and  drank  with  him  in  public.^" 
This  position,  however,  is  against  the  weight  of  authority. 
In  determining  the  question  of  contributory  negligence  of  the 
intoxicated  person,  it  is  necessary  to  bear  in  mind  the  dis- 
tinction between  a  suit  under  the  civil  damage  statute,  which 
can  only  be  brought  for  injuries  sustained  by  reason  of  the 
intoxication  of  a  party  occasioned  by  the  sales  or  gifts  of 
intoxicating  liquors  made  by  the  defendant,  and  a  suit  for 
damages  against  the  dealer  for  his  alleged  tortuous  acts  com- 
mitted on  the  intoxicated  person  subsequent  to  the  sales  which 
made  him  intoxicated.  In  the  one  ease,  the  plea  of  contribu- 
tory negligence  as  against  the  intoxicated  person  is  a  bar  to 
his  recovery;  in  the  other,  it  is  not  sufficient  to  prove  that 
the  person  injured  voluntarily  drank  to  excess.'"^    It  is  need- 

TTjockers  v.  Borgman,  29  Kan.  soKlimert  v.  Corcoran    (Neb.), 

109;  44  Am.  Rep.  625.  70  N.  W.  910. 

78  Flower  v.  Witkovsky,  69  Mich.  si  In  Weymire  v.  Wolfe,  52 
371;  37  N.  W.  364.  Iowa,  533;  3  N.  W.  541,  the  court 

79  Buckmaster  v.  McElroy,  20  said:  "Whether,  if  Dunn  had  died 
Neb.  557;  31  N.  W.  76;  Curtin  v.  solely  irom  the  use  of  the  iiquor, 
Atkinson,  36  Neb.  110;  54  N.  W.  he  would  be  deemed  as  having  so 
131 ;  Grau  v.  Houston,  45  Neb.  far  contributed  to  his  death  by  his 
813 ;  64  N.  W.  245.  voluntary  acts  as  to  preclude  a  re- 
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less  to  remark  that  the  contributory  negligence  of  the  in- 
toxicated person  does  not  preclude  any  person  injured  thereby 
from  bringing  a  suit  under  the  bond  against  the  dealer  to 
recover  damages  for  his  injuries.*^ 


Sec.  1048.    Release  or  discharge. 

It  is  a  general  rule  that  under  the  "civil  damage"  statute 
all  dealers  causing  or  contributing  to  the  intoxication  pro- 
ducing the  injury  complained  of  can  be  joined  in  an  action, 
or  separate  actions  can  be  maintained  against  each  dealer. 
But  a  settlement  made  by  the  party  injured  with  any  one  of 
the  dealers  contributing  to  such  intoxication  or  a  satisfaction 
of  a  judgment  rendered  against  any  one  of  them  for  such 
injury  is  a  complete  settlement  and  satisfaction  as  against 
all  of  the  dealers.  This  proposition  is  based  upon  the  well 
established  rule  that  a  release  of  one  of  several  joint  tort- 
feasors discharges  all.*'    But  this  rule  is  not  applicable  where 


covery,  we  need  not  determine.  The 
petition  states,  and  the  evidence 
tended  to  show  that  Dunn  was 
expelled  from  the  saloon  at  a  late 
hour  of  the  night,  drunk  and  un- 
conscious, and  died  by  reason  of  ex- 
posure and  cold.  If  it  should  be 
conceded  that  Dunn  contributed 
to  his  death  by  drinking  until  he 
became  drunk  and  unconscious,  it 
would  not  follow  that  the  plain- 
tiff would  not  be  entitled  to  re- 
cover. If  a  person  lies  down  upon 
a  railroad  track  in  a  state  of  help- 
less intoxication,  the  company  will 
not  be  justified  in  running  a  train 
over  him,  if  it  can  be  avoided  in 
the  exercise  of  reasonable  care,  af- 
ter the  person  is  discovered  in  his 
exposed  condition.  If,  after  the 
company  should  be  guilty  of  neg- 
ligence, whereby  the  exposed  per- 
son should  be  injured,  the  negli- 
gence of  the  company  would  be 
deemed  the  proximate  cause  of  the 


injury.  So  if  the  defendant  neg- 
ligently subjected  Dunn  to  ex- 
posure to  his  injury,  knowing  that 
he  was  unconscious  or  even  help- 
less, the  defendant  cannot  escape 
liability  on  account  of  Dunn's  neg- 
ligence prior  to  the  wrongful  acts 
whereby  Dunn  was  subjected  to 
exposure,  however  great  Dunn's 
negligence  may  have  been  in  al- 
lowing himself  to  become  intoxi- 
cated." 

szDavies  v.  McKnight,  146  Pa. 
610;  23  Atl.  320. 

83  In  Aldrick  v.  Parriell,  147 
Mass.  409;  10  N.  E.  170,  the  court 
said:  "The  principle  of  the  stat- 
ute is  that  one  suffering  injury  by 
reason  of  the  intoxication  of  an- 
other, who  stands  within  the  enu- 
merated kinds  of  relationship, 
shall  have  a  remedy,  either  joint- 
ly or  severally  against  those  who 
caused  or  contributed  to  the  in- 
toxication, to  recover  the  amount 
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separate  dealers  cause  separate  and  distinct  intoxications, 
each  intoxication  resulting  in  a  separate  and  distinct  injury. 
In  this  event  the  dealers  are  not  joint  tort-feasors  and  a  re 
lease  or  discharge  of  one  is  not  a  release  and  discharge  of  the 
other.'*  It  is  well  established  also  that  a  mother  cannot  com 
promise  or  settle  her  children's  claims  for  damages  growing 
out  of  injuries  received  by  reason  of  the  intoxication  of  their 
father  Avithout  the  consent  of  the  court,  and  that  an  at- 
tempted settlement  of  that  kind  will  not  bar  an  action  brought 
by  the  children  against  the  dealer  making  the  settlement  with 
the  mother.*^ 


ARTICLE  IV— PERSONS  ENTITLED  TO  SUE. 

SECTION.  SECTION. 

1049.     In   general.  1052.  Parents. 

1060.     Husbands.  1053.  Children. 

1051.     Wives — ^Death  of    husband       1054.  Posthumous  child. 
— Divorce. 

Sec.  1049.     In  general. 

The  right  to  recover  damages  of  a  dealer  in  intoxicating 
liquors  for  injuries  received  by  reason  of  the  intoxication  of 
another  to  which  said  dealer  caused  or  contributed,  being 
purely  statutory  in  character,  the  only  persons  entitled  to  sue 
are  those  who  belong  to  one  of  the  classes  enumerated  by  the 
statute.     IMost  of  the  statutes,  however,  after  enumerating 

of   damages   sustained.     The   stat-  damages  multiplied   by  the   num- 

ute  is  a  departure  from  the  com-  ber   of  those   who   contributed   to 

mon   law,     and     gives     a    remedy  the  intoxication."     See  also  Kear- 

which    did    not    exist    before.      It  ney  v.  Fitzgerald,  43  Iowa,  580. 

would  require  plain  words  to  show  »<  Jewell    v.    Lynch,    117    Mich, 

that  it  was  intended  to  allow  the  65;  75  N.  V\7^.  283. 

recovery   of  more  than  the  dam-  S5  Zimmerman  v.  Smiley,  62  Neb. 

ages  actually  sustained.     We  can-  204;   86  N.  W.   1059;    Johnson  v. 

iiot    think    that    the    Legislature  MeCann,  61  111.  App.  110;  Keller 

meant   to    give   to    a    person    in-  v.  Lincoln,  67  111.  App.  404. 
jured    a    right    to    recover    such 
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the  particular  classes  of  persons  to  be  embraced  within  its 
provisions,  such  as  wife,  child,  parent,  guardian,  husband,  sets 
out  the  general  proviso  "or  other  person  who  shall  be  injured 
in  peison  or  property  or  means  of  support  by  such  intoxicated 
person,  or  by  reason  of  the  intoxication  cf  any  such  person." 
Under  such  a  general  provision  it  seems  to  be  well  settled 
that  any  person  injured  in  person  or  property  or  means  of 
support  by  an  intoxicated  person  or  by  reason  of  the  intoxica- 
tion of  any  person  shall  have  a  right  of  action  in  his  or  her 
name  against  any  person  or  persons  who  shall,  by  selling 
or  giving  any  intoxicating  liquor  to  such  person  have  caused  or 
contributed  to  the  intoxication  from  which  the  injury  results.'* 
But  the  intoxicated  person  cannct  maintain  the  action  him- 
self if  his  negligence  contributed  to  his  injuries.*'  Thus, 
it  was  held  that  an  action  was  maintainable  by  a  person 
unrelated  to  the  intoxicated  person  against  the  dealer 
when  such  intoxicated  person  recklessly  drove  into  plain- 
tiff, injuring  him.**  So,  also,  it  was  held  that  rail- 
road contractors  may  maintain  an  action  under  the  statute 
against  a  person  who  sells  intoxicating  liquors  to  their  hired 
hands,  whereby  they  become  so  intoxicated  that  they  not  only 
do  not  work,  but  also  prevent  the  other  hired  hands  from 
working.*"  So  where  dealers  sold  intoxicating  liquor  to 
the  son-in-law  of  the  plaintiff,  who  became  intoxicated  thereby, 
and  in  consequence  thereof  drove  a  team,  behind  which  he  and 

80  In    Flower   v.   Witkovsky,    69  ss  Flower  v.  Witkovsky,  69  Jlich. 

Mich.    371;    37    N.    W.    364,    the  371;  37  N.  W.  364. 

court  said:     "The  words  'or  other  89  Duroy  v.   Blinn,   11    Ohio  St. 

person'  seem  to  have  been  intend-  331. 

ed  by  the  Legislature  to  cover  all  In    slavery    times   it    was    held 

persons  injured  in  person  or  prop-  that  independent  of  any  statutory 

erty  by  intoxicated  persona."    See  prohibition,  the   selling  or  giving 

also  Jackson  v.  Brookins,  5  Hun  of  liquors  to  a  slave  was  so  con- 

530;    English    v.    Beard,    51    Ind.  trary  to  the  rights  of  the  master 

489;   Bodge  v.  Hughes,  53  N.   H.  that  the  person  who  does  it  with- 

614;    Couchman    v.    Prather,    161  out  excuse  subjects  himself  to  an 

Ind.  250;  70  N.  B.  240.  action  for  damages  occasioned  by 

87  Brooks  V.  Cook,  44  Mich.  617;  his  act.     Harrison  v.  Berkeley,   1 

7  N.  W.  216;  Couchman  v.  Prath-  Strobh.  (S.  C.)  525;  47  Am.  Dec. 

er,  162  Ind.  250;  70  N.  E.  240.  578. 
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plaintiff's  wife  were  riding,  so  recklessly  as  to  upset  the  wagon 
and  break  the  wife's  arm,  it  was  held  that  he  was  entitled 
to  recover  of  the  dealer  for  the  loss  of  his  mfe's  services 
and  the  expense  of  medical  attendance,  nursing,  etc.®"  But 
it  has  been  held  that  the  personal  representative  of  a  person 
who  fell  out  of  his  buggy  while  intoxicated  and  broke  his 
neck  could  not  maiiAain  an  action  against  the  dealer  causing 
or  contributing  to  the  intoxication,  under  the  civil  damage 
statute,  because  of  the  contributory  negligence  of  the  decedent 
in  voluntarily  drinking  the  liquor  which  made  him  intoxi- 
cated. As  was  said  by  the  Indiana  court:  "We  do  not 
believe  it  was  the  intention  of  the  Legislature  to  create  a 
liability  in  favor  of  an  individual  who  participates  in  a  wrong 
committed.  *  *  *  Any  other  interpretation  of  the  stat- 
ute would  place  a  premium  on  drunkenness  and  debauchery 
which  the  Legislature  did  not  intend. " "'  It  has  also  been 
held  that  the  civil  damage  statute  is  not  broad  enough 
to  permit  a  town  to  recoA'er  of  the  dealer  its  expense  in 
caring  for  a  person  who  was  injured  by  reason  of  his  intox- 
ication, the  liquor  having  been  procured  by  him  of  the  defend- 
ant.'^ It  is  quite  clear  that  when  the  dealer  suffers  injury  by 
reason  of  the  intoxication  of  another,  such  dealer  having 
caused  or  contributed  to  the  intoxication,  he  has  no  cause  of 
action  against  the  intoxicated  person,  however  broad  the  terms 
of  the  statute  may  be,  because  the  law  makes  him  a  joint  tort 
feasor  with  the  intoxicated  person,  and  as  such  jointly  liable 
with  the  intoxicated  person  for  any  injuries  sustained  by 
any  innocent  party  by  reason  of  such  intoxication.'* 

90  Aldrich  v.  Sager,  9  Hun  537.       who,   jointly   with    the   defendant 

91  Couchman  V.  Prather,  162  Ind.       (the    intoxicated    person)     inflict- 
250;   70  N.  E.  240.  ed   them.      If   the    same   blow    of 

ssHollis  V.  Davis,  56  N.  H.  74.  which  plaintiiT  complains  had  hit 

93  In  Aldrich  v.  Harvey.  50  Vt.  and  wounded  another,  the  law  de- 

162,    the    court    said ;     " »     *     *  clares   that    this   plaintiff   jointly 

Had  the  same  injuries  chanced  to  with  the  defendant,  dealt  the  blow, 

have  fallen   upon   another   person  and  both  or  either   must   answer 

(the   dealer)    is   declared   in   law,  for  it." 
and  by  relation,  the  very  person 
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Sec.  1050.    Husbands. 

When  the  husband  has  been  injured  in  person,  property, 
or  means  of  support  by  reason  of  the  intoxication  of  his  wife, 
it  is  clear  that  he  can  maintain  an  action  undei  the  civil  dam- 
age statute  against  the  dealer  causing  or  contributing  to  such 
intoxication.  This  is  true  whether  he  is  specifically  named 
in  the  statute  or  is  included  in  the  general  designation  of 
"or  other  person."  Thus  under  a  statute  which  provided 
that  "every  wife,  child,  parent,  guardian  or  employe,  or  other 
person  who  shall  be  injured,  etc.,"  it  was  held  that  a  hus- 
band was  entitled  to  maintain  an  action  against  a  dealer  for 
causing  his  wife  to  fall  into  a  condition  of  habitual  intoxica- 
tion.'^ Nor  is  the  .husband's  right  to  maintain  an  action 
defeated  because  the  wife  is  under  no  legal  liability  to  sup- 
port her  husband.  As  was  said  by  the  Massachusetts  court :  "^ 
"That  the  relation  of  husband  and  wife  may  be  such 
that  in  fact,  as  well  as  in  law,  the  wife  be  wholly  or  in  part 
a  means  of  support  to  her  husband,  is  very  clear ;  and  whether 
such  relationship  exists,  and  how  far  the  means  of  support 
are  injured  are  purely  questions  of  fact,  to  be  determined 
by  the  jury  upon  proper  instructions  from  the  court."  In 
Nebraska,  however,  where  the  statute  provides  that  the  amount 
recovered  shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin,  it  has  been  held  that  the  husband  cannot  recover 
for  himself  from  the  dealer  for  the  death  of  his  wife,  for  the 
reason  that  under  the  law  of  the  State,  he  does  not  inherit 
from  her  and  cannot,  therefore,  be  considered  as  within  the 
term  "next  of  kin."  Nor  can  be  bring  suit  under  the  stat- 
ute as  executor  or  administrator  unless  the  deceased  wife 
left  legal  heirs  or  "next  kin"  who  would  be  legally  entitled 

9*  In  the  case  of  Laundrum   v.  to   maintain  the   action   given   by 

Flanigan,  60  Kan.  436;  56  P.  753,  statute."     See  also  Peavy  v.  Goss 

the  court  said:     "A  husband  falls  (Tex.  Civ.  App.),  37  S.  W.  317; 

within  the  general  designati&n  of  Peavy   ■!.  Goss    (Tex.   Civ.   App.), 

other  persons  as  used  in  the  stat-  37  S.  W.  990. 

ute   under    consideration.      He   is  »=  ]V*ran  v.  Goodwin,  130  Mass. 

jusdem  gene-Ac  with   'wife'  as  spe-  158. 
cifically  enumerated,  and  entitled 
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to  receive  the  proceeds  cf  the  judgment,  and  that  fact  must 
be  set  out  in  the  complaint.'* 

Sec.  1051.    Wives— Death  of  husband— Divorce. 

It  seems  needless  to  remark  that  a  cause  of  action  exists 
under  the  statute  for  any  wife  who  sustains  injury  to  her 
person,  property,  or»  means  of  support  by  reason  of  the  in- 
toxication of  her  husband  against  the  dealer  causing  or  con- 
tributing to  such  intoxication.  Indeed,  in  States  which  have 
statutes  providing  that  neither  husband  nor  wife  shall  be 
entitled  to  compensation  for  services  rendered  for  the  other, 
it  is  held  that  such  statutes  only  apply  to  suits  between  hus- 
band and  wife,  and  that  the  wife  is  not  barred  by  fliem  from 
bringing  an  action  under  a  statute  giving  a  person  compen- 
sation for  attending  and  caring  for  an  intoxicated  person 
for  services  rendered  in  taking  charge  of  and  providing  for 
an  intoxicated  husband.''  It  has  sometimes  been  contended 
that,  although  a  wife  may  bring  suit  under  the  civil  damage 
statute  for  injuries  to  her  person,  property  or  means  of  sup- 
port by  reason  Of  the  intoxication  of  her  husband,  if  her 
husband  lives;  yet  if,  by  reason  of  such  intoxication,  he  is 
killed  or  dies,  the  cause  of  action  is  lost,  because  the  statute 
does  not  in  express  terras  confer  upon  the  widow  the  right  to 
sue.    The  doctrine  has  long  since  been  exploded.    As  was  well 

96  Warren  v.  Englehart,  13  Neb.  fully   sold   liquor   to    a   drunkard 

283;  13  N.  W.  401.     In  this  State  where  the  latter  while  in  that  oon- 

the  action  is  brought  by  the  party  dition  and  excited  by  the  liquor, 

entitled   to   the   damages.     Oomp.  killed   the    plaintiff's    wife.      For- 

St.   §§4235t4238,  Murphy  v.  Wil-  feter  v.  Moore,  67  N.  H.  460;  36 

low  Springs  Brewing 'Co.,  81  Neb.  At].  3fi9. 
223;    115   N.   W.  763.  97  McVey     v.    William,    91    111. 

Where  a  statute  allowed  one  to  App.  144.     See  generally  Maloney 

recover  "all  damages  or  loss  sua-  v.  Dailey,  67  111.  App.  427 ;  Palmer 

tained    in    consequence   of    an    in-  v.  Schurz  {S.  D.),  117  N.  W.  150; 

jury"  inflicted  by  a  drunken  per-  Kennedy  v.  Garrigan,   121   N.  W. 

son  from  the  person  who  unlaw-  783;  Bidden  v.  German,  97  Tenn. 

fully  occasioned  his  drunkenness,  a  220;   36  S.  W.  1097;  36  L.  R.  A. 

husband     may     recover     damages  387. 
from  a  saloon  keeper  who  unlaw- 
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said  in  an  early  Ohio  case :  "*  "  The  term  wife  is  used  to  desig- 
nate a  class  of  persons  to  whom  the  right  of  action  is  given. 
The  plaintiff  was  the  wife  of  Zimiri  Hosier  at  the  time  the  de- 
fendant caused  his  intoxication,  and  at  the  time  the  injuries 
complained  of  were  sustained.  The  right  of  action  then 
vested  in  her,  and  having  vested,  the  statute  did  not  divest  it 
upon  the  death  of  her  husband;  nor  does  it  abate  upon  com- 
mon law  principles.  The  husband  has  no  interest  in  it  and 
no  control  over  it.  The  right  of  action  vested  in  her  to  be 
prosecuted  in  her  own  name  and  for  her  sole  use.  She  did 
not  lose  her  identity  by  the  death  of  her  husband.  True,  the 
relation  of  wife  closed,  but  that  relation,  althouerh  essentinl 
by  the  terms  of  the  statute,  to  the  inception  of  the  right  of 
action,  is  not  necessary  in  the  prosecution  of  the  remedy. 
The  plaintiff  does  not  sue  because  she  is  the  widow  of  Zimiri 
Hosier,  but  because  she  was  his  wife  at  the  time  she  was 
injured."'  In  Michigan  it  is  held  that  the  term  "or  other 
person"  in  the  enumeration  of  the  particular  classes  of  per- 
sons entitled  to  sue,  is  sufficiently  comprehensive  to  include 
the  ' '  widow. "  ^  In  a  late  ease  it  has  been  decided  that  where 
a  wife  has  been  injured  in  her  means  of  support  by  the  habi- 
tual intoxication  of  her  husband  and  she  secures  a  divorce 
from  him  upon  tlie  ground  of  habitual  intoxication,  her  right 

98  Schneider  v.  Hosier,  21  Ohio  gives  a  right  of  action,  however, 
St.  98;  Murphy  v.  Willow  Springs  to  the  'wife'  or  other  person  in- 
Brewing  Co.,  81  Neb.  223;  115  S.  jured  in  person  or  property  or 
W.  761.  means  of  support  by  an  intoxicated 

99  See  Hackett  v.  Smelsley,  77  III.  person  or  by  reason  of  the  intox- 
109 ;  Rafferty  v.  Buckman,  4^  Iowa  ication  of  any  person.  This  lan- 
195;  Eoose  v.  Perkins,  9  Neb.  guage  is  broad  enough  to  include 
304;  2  X.  W.  715;  Mead  v.  Strat-  the  widow,  who  must  be  consid- 
ton,  87  X.  Y.  493;  Jackson  v.  ered  a  'person,'  and  who  is  cer- 
Brohim,  5  Hun,  530   {X.  Y.).  tainly  injured  in  her  means  of  sup- 

1  In  Brockway  v.   Patterson,  72  port  by  the  death  of  her  husband 

Mich.  122;  40  X.  W.  192;   1  L.  R.  by    intoxication    or   by    reason   of 

A.  708,  the  court  said:     "The  stat-  the  intoxication  of  himself  or  any 

ute  upon  which  plaintiff  grounds  other  person."     See  also  Peavy  v. 

her  action   does  not   mention   the  Goss    (Tex.  Civ.  App.),  37  S.  W. 

widow  or   speak  of  the    death   of  317;     Peavy    v.    Goss"    (Tex.    Civ. 

an    intoxicated    person,    or    death  App.),  37  S.  W.  990. 
resulting    from    intoxication.      It 
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to  maintain  an  action  against  the  dealer  for  causing  or  con- 
tributing to  such  intoxication  is  not  destroyed  by  reason  of 
such  divorce.^  The  court's  reasoning  was  in  part  as  follows: 
"Upon  principle  there  can  be  no  distinction,  so  far  as  the 
administration  of  the  statutory  remedy  is  concerned,  between 
women  separated  from  their  husbands  by  death  and  those 
who  havr  under  circumstances  like  the  present,  obtained  a 
divorce.  The  term  'married  women'  is  used  by  the  Legislature 
merely  to  designate  a  class  of  persons  to  whom  or  for  whom 
the  right  to  maintain  the  action  is  given,  and,  if  the  injury 
complained  of  was  sustained  while  the  marriage  relation  ex- 
isted, her  vested  right  to  sue  is  not  abated  by  the  fact  that 
such  relation,  essential  only  to  the  inception  of  the  right, 
has  since  ceased.  Being  the  identioal  person  injured,  she 
may  enforce  that  personal  right,  which  the  law  gave  her, 
untrammeled  by  the  fact  that  a  court  of  justice,  upon  good 
cause  shown,  has  subsequently  annulled  the  contract  which 
made  her  a  married  woman.'"  It  is  hardly  necessary  to 
state  that  the  civil  damage  statute  gives  the  wife  the  power 
to  sue  without  joining  her  husband  as  plaintiff  or  getting 
his  consent  to  institute  such  suit. 

Sec.  1052.    Parents. 

It  seems  to  be  the  rule  that  parents,  or  either  of  them,  have 
a  cause  of  action  against  the  dealer  under  the  civil  damage 
statute  when  injury  results  to  their  person,  property  or  means 
of  support  by  reason  of  tlie  intoxication  of  their  children, 
such  dealer  having  caused  or  contributed  to  the  intoxication. 
The  diflSculty,  however,  has  not  been  so  much  in  determining 
what  the  abstract  proposition  of  law  is,  but  what  is  injury 
to  the  parent's  property  or  means  of  siipport.     The  weight 

sNordin  v.  Kjos,  13  S.  D.  497;  saloon  keeper  not  to  sell  to  him,  a 

83  N.  W.  573.  sale  in  violation  of  the  notice  is  a 

3  Wright    V.    Tipton,    46    S.    W.  negligence    rendering     the     saloon 

629    (Texas).  keeper  liable  for  damages  suffered 

Under    the    act    of    March    16,  by  the  wife  by  reason  thereof.  Rid- 

1889,   of   Tennessee,   making   it   a  den  v.  German,  97  Tenn.  220;  36 

misdemeanor  to  sell  liquor  to  hus-  S.  W.  1097   ;36  L.  E.  A.  387. 
band  after  his  wife  has  notified  a 
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of  authority  seems  to  be,  so  far  as  injury  to  property  is  con- 
cerned, that,  aside  from  the  acts  of  the  intoxicated  person 
in  destroying  or  injuring  property  belonging  to  the  parents 
which  would  make  the  dealer  liable  to  the  owner  of  the  prop- 
erty to  the  extent  of  the  damage  sustained,  the  dealer  is  lia- 
ble for  the  expenses  incurred  by  the  parents  in  earing  for  the 
intoxicated  child  as  well  as  for  his  board  and  maintenance 
during  the  continuance  of  his  disability,  only  to  the  extent 
that  the  law  would  require  the  parents  to  support  and  main- 
tain him.  Thus  where  an  adult  son  became  intoxicated  and 
while  in  that  condition  had  his  hands  and  feet  so  frozen  as 
to  render  him  a  helpless  cripple,  in  a  suit  by  the  father 
against  the  dealer  causing  or  contributing  to  the  intoxication 
for  damages  for  injury  to  his  property  in  maintaining  and 
supporting  such  son,  it  was  held  that  the  action  did  not  lie 
simply  because  of  the  relation  of  parent  and  child,  and  could 
not  lie  unless  the  son  became  subject  to  the  conditions  of  a 
pauper,  and  liable  to  be  a  public  burden,  in  which  event  the 
father  could  recover,  because  the  law  made  the  parent  re- 
spcusible  and  legally  bound  for  the  son's  maintenance  and 
support.^    But  it  is  not  necessary  that  the  parent  should  be 

iln  the  case  of  Clinton  v.  Lam-  tion  of  a  pauper  and  liable  to  be 

ing,  61  Mich.  355;   28  N.  W.  125,  a  public  burden.     In  such  a  case, 

the  court  said :      "It  is  not  seri-  if  able  to  do  so,  the  law  makes  him 

ously  claimed  that  any  action  lies  responsible  to  such  an  extent  as 

in  this  case  out  of  the  mere  rela-  may  be  determined  in  a  proper  In- 

tion    of    parent    and    child.      The  vestigation.     *     »     ♦     We      think 

son    was    not    a    minor,    and    the  that  the  voluntary  assumption  of 

father  was  in  no  way  injured  by  this  duty  may  fairly  be  regarded 

loss  of  his   earnings;  or  deprived  as  performing  a  legal  obligation, 

of  any  reliance  for  his  own  sup-  and  the  expenditures  to  a  proper 

port.     If  an  action  lies  at  all,  it  extent,    within    the    limit    which 

is  upon  the  ground  that  the  plain-  could    be    laid    down   by    compul- 

tiflf   has,    in    some   way,   been   in-  sion,  are  as  valid     charges  as  if 

jured  in  his  property  by  the  casu-  they  had  been  compelled,  and  may 

alty  for  which  the  defendants  are  be  considered  on  a  similar  footing." 

sought    to    be    made    responsible.  See  also  Veon  v.  Creaton,  130  Pa. 

The  statutes  do  not  make  a  father  St.  48 ;  20  A.  8.65. 

liable  for  his  son's  support  to  any  The  loss  of  services  of  a  son  who 

extent    after   majority,    unless    he  contributed    his    earnings    to    his 

has  become  subject  to  the  condi-  father  to  the  expense  of  the  fam- 
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compelled  by  the  proper  authorities  to  support  his  indigent 
son  before  an  action  under  the  statutes  can  be  brought;  but 
it  is  sufficient  if  he  voluntarily  assumes  to  do  what  the  law 
could  otherwise  compel  him  to  do.=  As  to  what  is  injury 
to  the  parents'  support  so  as  to  base  an  action  upon  it 
against  the  dealer  for  caiising  or  contributing  to  a  child's 
intoxication,  the  auihorities  are  not  uniform.  The  weight 
of  authority  would  seem  to  be  that  the  statute  gives  a  remedy 
to  parents  injured  in  their  actual  means  of  support  by  the 
loss  of  help  from  a  child,  without  regard  to  their  having  a 
legal  right  to  the  help.^  Thus  where  an  adult  son  was  injured 
by  reason  of  his  intoxication,  it  was  held  that  the  parents 
could  maintain  an  action  under  the  statute  for  injury  to  their 
means  of  support  against  the  dealer  causing  or  contributing 
to  the  intoxication,  although  he  was  not  making  his  home 
with  them,  if,  in  fact,  he  had  contributed,  even  in  part,  to 
their  support.*  Again,  where  an  adult  son  was  drowned  by 
reason  of  his  intoxication,  it  ':"as  held  that  the  mother  had  a 
cause  of  action  against  the  dealer  for  injury  to  her  means 
of  support,  although  the  son  was  under  no  legal  obligation 
to  support  her.°  It  has  also  been  held  where  a  minor  son  was 
injured  by  reason  of  his  intoxication,  that  the  mother  might 
maintain  an  action  under  the  statute  for  injuries  to  her 
means  of  support  against  the  dealer  causing  or  contributing 
to  the  intoxication,  even  though  the  husband  was  alive  and 

ily   is   a,   damage   to   the   father's  Bin    Eddy    v.     Oourtright,    91 

means    of    support,     though     the  Mich.  264;  51  N.  W.  887,  the  court 

earnings  of  the  father  may  he  suf-  said:     "Under    the    averments    of 

fioient  to  keep  the  family  from  be-  this    declaration   the    parent   who 

coming  dependent.    Reath  v.  State,  was  in  fact  injured  in  her  means 

16  Ind.  App.  146;  44  N.  E.  808.  of    support    is    given    a    right    of 

2  Clinton    v.    Laning,    61    Mich.  action.     We  do  not  think  the  in- 

355;  28  N.  W.  12i5.  tent    was    to    limit    the    right    to 

sMcNary     v.     Blackburn,     180  those    who    were   cut   off   from    a 

Mass.  141;  61  N.  E.  885;  Eddy  v.  means  of  support  which  could  be 

Courtright,  91   Mich.   264;    51   N.  legally    exacted    or    enforced,    but 

W.  887;   McMaster  v.  Dyer,  29  S.  that   the   language    is'  auflSciently 

E.  1016;  44  W.  Va.  644.  broad    to   cover    the   case    of   the 

*McNary     v.     Blackburn,     180  present  plaintiff. 
Mass.  141;  61  N.  E.  885. 
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living  with  his  wife,  if,  in  fact,  at  the  time  of  the  in- 
jury, the  husband  was  not  supporting  her  and  the  minor 
son  was.®  The  case  of  Veon  v.  Creaton '  is  not  to  be 
taken  as  an  authority  against  the  proposition  just  enun- 
ciated because,  as  was  well  said  by  the  Michigan  court,* 
that  "case  is  clearly  distinguished,  for  the  reason  that  the 
statute  of  Pennsylvania  only  gave  the  right  to  oiie  injured 
in  person  or  property,  and  does  not  give  a  right  of  recovery 
to  one  who  was  injured  in  his  or  her  means  of  support."  In 
some  States,- before  a  parent  can  recover  for  injuries  sustained 
to  his  or  her  means  of  support  by  reason  of  the  intoxication  of 
a  child,  it  is  necessary  to  establish  that  the  child,  before  the 
injury  complained  of  was  legally  bound  to  support  the  par- 
ent and  did  support  him."  Thus,  in  those  States  which 
have  statutes  requiring  relatives  to  support  those  persons 
who  are  unable  to  earn  a  livelihood  in  consequence  of  any 
bodily  infirmity,  idiocy,  lunacy  or  other  unavoidable  cause, 
it  is  held  that  whenever  a  child  of  such  indigent  person,  who 
has  been  voluntarily  STipporting  his  parent,  is  injured  by 
reason  of  his  intoxication  or  the  intoxication  of  another,  such 
dependent  relative  has  a  cause  of  action  against  the  dealer 
causing  or  contributing  to  such  intoxication  for  injury  to 

6  In  McMaster  v.  Dyer,  29  S.  E.  s  Eddy   v.   Courtright,   91    Mich. 
1016    (W.   Va.),   the   court   said:       264;   51   N.  W.  887. 

"If  the  evidence  showed  that  the  9  In  the  case  of  Stevens  v.  Che- 
plaintiff  was  supported  by  her  ney,  36  Hun  (N.  Y.),  the  court 
husband,  she  could  not  maintain  said:  "The  plaintiff,  in  order  to 
the  suit,  not  being  injured  in  her  recover  for  injury  to  his  means 
means  of  support  by  the  unlaw-  of  support,  must  show  that  he  is  a 
ful  sales  of  intoxicants  to  her  son.  poor  person  unable  to  maintain 
On  the  other  hand,  if  the  evidence  himself  and  that  his  son  owed  him 
shows  that  she  was  injured  in  her  the  duty  of  support  within  the 
means  of  support,  she  is  entitled  provisions  of  the  statute.  That 
to  maintain  the  action,  notwith-  his  accustomed  means  of  support 
standing  her  husband  is  living."  have  been  cut  off  or  curtailed,  and 
See  also  McNeil  v.  Collinson,  130  that  he  has  no  adequate  means 
Mass.  167.  of  maintenance,  from  accumulated 

7  Veon  V.   Creaton,   138   Pa.   St.  capital    or    property    remaining." 
48;  20  A.  865.  See  also  Volans  v.  Owen,  9  Hun, 

55   (N.  Y.). 
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his  or  her  means  of  support,  because  such  child  was  legally 
bound  to  furnish  support  to  his  indigent  parent.'"  It  is  not 
necessary  that  such  indigent  parent  should  have  invoked  the 
law  as  against  the  child  seeking  support,  but  it  is  sufficient  if 
the  child  had  voluntarily  assumed  to  do  what  the  law  would 
otherwise  have  required  him  to  render  by  compulsion.^'  Nor 
is  it  a  bar  to  an  aeMon  under  the  statute  to  show  that  the 
parent  had  occasionally  worked,  if  such  parent  had  reached 
that  age  in  life  and  condition  in  health  when  remunerative 
employment  is  not  likely  to  be  found.  As  remarked  in  a  New 
York  case :  '^  "  The  test  is  not  whether  the  plaintiff  pos- 
sessed sufficient  physical  strength,  if  exerted  to  its  utmost 
limit,  to  earn  her  living  in  case  she  should  be  so  fortunate 
as  to  find  employment."  Under  a  statute  which  required  a 
bond,  conditioned  that  the  dealer  should  keep  an  orderly 
house,  and  among  other  things,  providing  that  he  would  not 
permit  a  minor  tc  enter  or  remain  in  the  saloon,  and  a  section 
of  the  statute  provided  that  "said  bond  may  be  sued  on  at  the 
instance  of  any  person  aggrieved  by  the  violation  of  its  pro- 
visions, ' '  it  was  held  that  a  mother  who  was  the  only  surviving 

1''  In    the    case    of    McClay    v.  to  be  alleged  and  proved,  and  it 

Wornell,    18   Neb.   44;    24  N.   W.  is  equally   true  that  in  the  case 

429,  the  court  said:      "The  foun-  at  bar  the  plaintiff  must  have  al- 

dation  of  the  plaintiff's   right  to  leged   and    proved   facts   sufficient 

damages   against  the   plaintiff   in  to  establish  a  legal  and  reasonable 

error   is   that,   by   means   and   in  expectancy  that  but  for  his  deatii 

consequence  of  their  traffic,  she  has  her  son  v^ould  have  continued  in 

sustained   the    loss    of    that    sup-  the  future,  as  in  the  past,  to  pos- 

port  which  the  law  of  the  State,  sess    the    ability   to    support   her. 

as  well  as  the  law  of  nature,  gave  This  she  has  done,  and  none  the 

her  a  right  to,  at  the  hand  of  her  less  because  his  ability  as  proved 

son,  non  constat,  that  but  ior  his  consisted     less     in      accumulated 

untimely  death,  in  consequence  of  property  than  in  strong  arms  and 

such  traffic,  she  would  never  have  a  willing  heart."     See  also  Fitz- 

occasion  to  invoke  the  law  of  the  gerald  v.   Donoher,   48  Neb.  852; 

State   against  him  for  such  sup-  67  W.  880. 

port.     It  may  be  and  is  granted  "  Du   Puy   v.   Cook,    35   N.   Y. 

that  in  the  action  under  the  pro-  Supp.  632 ;  90  Hun  43. 
viso  above  quoted  by  one  relation  12  Du   Puy   v.   Cook,   35   N.   Y. 

against  another  for   support,   the  Supp.  -632;   90  Hun  43. 
ability  of  such  relative  would  have 
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parent  was  within  the  purview  of  the  meaning  of  the  term 
"any  person,"  and  that  she  had  the  right  tc  sue  on  the  bond 
for  an  unlawful  sale  of  liquor  to  her  minor  son.^^  In  Illinois, 
it  is  held  that  under  the  dramshop  law,  where  the  husband 
and  wife  are  divorced  and  the  son  is  living  with  the  mother, 
the  right  to  maintain  an  action  under  the  statute  for  the  sales 
of  intoxicating  liquors  tc  the  son  is  alone  in  the  mother,  and 
a  joint  recovery  by  the  father  and  mother  against  the  dealer 
making  such  sale  cannot  be  sustained.^* 


IS  In  the  ease  of  Peavy  v.  Goss 
(Tex.  Civ.  App.),  37  S.  W.  317, 
the  court  said:  "In  a  legal  sense 
a  person  is  aggrieved  by  an  act 
when  a  legal  right  is  invaded  by 
the  act  complained  of.  It  is  the 
duty  of  the  parent  to  look  after 
the  moral  training  of  his  minor 
children,  and  it  is  the  legal  right 
to  keep  them  away  from  tempta- 
tion. This  legal  right  of  the  par- 
ent is  infringed,  when  one,  in  vio- 
lation of  law,  sells  intoxicating  li- 
quor to  hia  minor  child,  or  per- 
mits such  child  to  enter  or  remain 
upon  the  premises  where  such  li- 
quor is  retailed.  In  this  case  the 
father  being  dead,  the  mother  had 
the  right  to  sue  upon  the  bond." 
See  also  Peavy  v.  Goss  (Tex.  Civ. 
App.),  37  S.  W.  990;  Frobese  v. 
Peary  (Tex.  Civ.  App.),  43  S. 
W.  900. 

i*Lossman  v.  Knights,  77  111. 
App.  670;  Ellsworth  v.  Cummins, 
134  111.  App.  397. 

If  the  parents  bring  a  joint 
action,  and  one  die,  the  sur- 
vivor may  continue  to  prosecute 
it.  Muroz  V.  Brassel  (Tex.  Civ. 
App.),  108  S.  W.  417. 

A  statute  of  Texas  gives  a  right 
of  action  upon  a  liquor  dealer's 
bond  to  any  person  aggrieved  by  a 


breach  of  it.  Under  it  an  action  may 
be  lawfully  brought  by  the  sister  of 
a  minor  brother  where  the  mother 
of  such  minor  died  when  he  was 
very  young,  and  he  was  left  with 
the  sister  with  the  mother's  re- 
quest that  she  take  care  of  and 
raise  him,  the  father  being  a 
drunkard,  without  a  home  and 
disqualified  to  care  for  and  raise 
him.  The  sister  assumed  the  care, 
custody  and  support  of  the  child, 
taking  the  place  of  his  mother. 
Saunders  v.  Alvido  (Tex.  Civ. 
App.),  113  S.  W.  992. 

In  South  Dakota  a  wife  may 
maintain  an  action  to  recover 
damages  sustained  by  her  or  her 
children,  and  the  money  thus  re- 
covered is  paid  over  to  her  for 
herself  and  children.  Rev.  Pol. 
Code,  §  2849.  Under  this  statute 
she  may  maintain  the  action  even 
though  she  has  sustained  no  dam- 
ages, if  her  children  have.  Palmer 
v.  Schurz  (S.  D.),  117  N.  W.  150. 

In  an  action  to  recover  damages 
against  a  defendant  for  permitting 
plaintiff's  minor  son  "entering  aiil 
remaining"  in  his  saloon,  it  is  a 
question  for  the  jury  whether  fiie 
minor  was  allowed  to  remain  long 
enough  to  constitute  a  breach  of 
the  saloon  keeper's  bond,  and  it 
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Sec.  1053.    Children. 

Under  the  civil  damage  statute,  an  action  can  be  main- 
tained by  the  minor  children  for  damages  resulting  from  loss 
of  means  of  support,  by  reason  of  the  intoxication  of  the 
parent,  against  the  dealer  furnishing  such  parent  the  intoxi- 
cating liquors,  and  also  against  the  sureties  on  his  bond.^^ 
The  statute  gives  a  right  of  action  to  a  child  born  after  the 
father's  death  if  his  death  was  occasioned  by  intoxication.^* 
Nor  is  it  a  bar  to'  an  action  brought  by  a  minor  illegitimate 
child  against  a  dealer  for  injury  to  her  means  of  support 
by  reason  of  the  intoxication  of  her  father  that  such  child 
was  bom  out  of  lawful  wedloek.^^    In  Massachusetts,  it  is  held 


was  therefore  unnecessary  to  allege 
how  long  he  remained.  Markus 
V.  Thompson  (Tex.  Civ.  App.),  Ill 
S.  W.  1074.  Under  the  statute 
there  may  be  several  breaches  of 
the  bond  committed  on  the  same 
day,  and  the  dealer's  good  faith  in 
believing  the  minor  to  be  of  age 
is  no  defense,  nor  that  the  minor's 
father  had  authorized  other  deal- 
ers to  sell  him  liquor.  The  father 
need  not  prove  he  was  "aggrieved 
by  the  defendant's  act,"  that  is 
presumed  from  his  relationship. 
Markus  v.  Thompson  (Tex.  Civ. 
App.),  Ill  S.  W.  1074;  Carlton  V. 
Krueger   (Tex.),  llo  S.  W.  619. 

As  the  father  is  entitled  to  his 
minor  son's  wages,  he  suffers  by 
their  loss  a  direct  pecuniary  loss 
by  his  death.  Murphy  ■.'.  Wi:]ow 
Springs  Brewing  Co.,  SI  Neb  2'.'3; 
115  N.  W.   763. 

15  Blordel  v.  Zimmerman,  41  Neb. 
695;  60  N.  W.  6;  Kirkhow  v. 
Bauer,  15  Neb.  150;  18  N.  W. 
27. 

10  In  the  case  of  Quinlan  v. 
Welsh,  23  N.  Y.  Supp.  96:1;  69 
Hun   584,   the    court   said.      "The 


statute  gives  a  child  the  right  of 
action  for  an  injury  to  its  means 
of  support.  A  child  during  the 
year  of  its  infancy  before  arriv- 
ing at  an  age  that  it  can  care 
for  and  maintain  itself,  is  entitled 
to  receive  support  from  the  par- 
ent, and  if  deprived  of  such  parent 
suffers  damage  in  its  means  of  sup- 
port. An  unborn  child,  if  subse- 
quently born  alive,  if  deprived  of 
a  parent,  suffers  in  its  means  of 
support  equally  with  the  children 
that  were  living  at  the  time  of 
the  decease  of  such  parent.  Such 
a  child  is  regarded  as  in  being, 
and  is  placed  upon  an  even  foot- 
ing with  the  living  children  in 
reference  to  the  distribution  .  of 
the  estate  of  a  deceased  parent, 
and  no  reason  is  apparent  why  the 
same  rights  should  not  be  extend- 
ed to  such  a  child  under  the  ac- 
tion question."  17  Ind.  App.  257. 
1'  In  the  case  of  Goulding  v. 
Phillips  (Iowa),  100  N.  W.  516,  the 
court  said:  "There  can  be  no 
question  as  to  the  right  r.f  action 
under  this  statute.  It  is  express- 
ly given  to  any  person  who  shall 
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that  the  civil  damage  statute  is  broad  enough  to  permit  an 
adult  son  not  dependent  upon  his  father  for  support  to  bring 
an  action  against  the  dealer  causing  or  contributing  to  the 
intoxication  of  his  father  for  damages.  The  Massachusetts 
court  says:^*  "The  statute  contemplates  that  the  habitual 
drunkenness  of  a  husband  or  wife,  parent  or  child,  is  a  sub- 
stantial injury  to  those  bound  together  in  domestic  relations, 
and  gives  such  a  right  to  recover  dam.ages  in  the  nature  ot  a 
penalty,  not  only  for  any  injury  to  the  person  or  property, 
but  for  the  shame  and  disgrace  brought  upon  them.  *  *  * 
The  right  of  a  son  to  recover  does  not  depend  upon  the  ques- 
tion whether  he  is  dependent  upon  and  looks  to  the  father 
for  support;  it  depends  solely  upon  the  relation  of  father 
and  son."  Tn  Illinois,  however,  it  is  held  that  under  the 
dramshop  act  which  provides  for  a  recovery  of  damages 
against  the  dealer  for  every  child,  etc.,  injured  in  person, 
property  or  means  of  support  by  any  intoxicated  person  or  in 
consequence  of  the  intoxication  of  any  person,  a  daughter 
who  left  home  after  she  became  of  age  because  of  the  mis- 
treatment of  her  father  while  he  was  intoxicated  eould  not 
maintain  an  action  against  the  dealer  causing  or  contributing 
to  the  intoxication  of  her  father  for  loss  of  her  means  of 
support.^' 

be  injured  in  person,  property  or  bestowed   shall  be  supported  and 

means  of  support;  and  if  it  were  preserved,  and  thus  childi-en  will 

necessary  to  hold  the  ward  an  il-  have  the  perfect  right  of  receiving 

legitimate,   the   action   could   still  maintenance     from     the     parents, 

be  maintained,  because  of  this  ex-  This  duty  has  been  held  to  be  a 

press    language     of    the     statute.  legal  as  well  as  moral  obligation." 

*     '     *     By  the   common   law   it  is  Taylor  v.   Carroll,   145  Mass. 

is  the  duty  of  parents  to  support  95;   13  N.  E.  348. 

their  minor  children.     This   duty  injury   v.    Ogden,   56    111.  App. 

is  said  by  Blackstone  to  be  found-  100. 

ed  upon  a  principle  of  natural  law ;  A  posthumous   child  has  main- 

that  by  begetting  them  they  have  tained  an  action  for  the  death  of 

entered   into   a  voluntary   obliga-  its  parent.    Quinlan  v.  Welch,  141 

tion  to  endeavor,  as  far  as  in  them  N.  Y.  158;  3fi  U.  E.  12. 
lies,  that  the  life  which  they  have 
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Sec.  1054.    Posthumous  child— Right  of  to  recover  damages. 

Under  a  statute  providing  that  any  person  sustaining  an 
injury  to  his  means  of  support  in  consequence  of  the  use  of 
intoxicating  liquors  sold  may  sue  the  seller  of  the  liquor 
personally  and  the  sureties  on  his  statutory  bond,  a  child 
born  after  his  facer's  death,  the  death  having  resulted 
from  the  use  of  the  liquor  sold,  has  a  right  to  sue 
for  and  recover  damages.  The  personal  rights  of  an  infant 
do  not  occur  until  birth.  Up  to  that  time  such  rights  are  not 
distinguishable  from  those  of  the  mother,  and  she  alone  is 
entitled  to  any  damage  which  is  not  too  remote  to  be  recov- 
ered from  such  an  injury.  It  has  been  frequently-  held, 
however,  that  under  a  devise  or  bequest  to  children  a  posthu- 
mous child  will  take.^"  And  an  infant  may  recover  for  the 
loss  of-  support  caused  by  the  wrongful  killing  of  its  father 
by  another,  although  the  infant  was  en  ventre  sa  mere  at  the 
time  of  the  wrongful  Mlling.^^  Such  a  statute  as  that  under 
consideration  gives  to  a  child  the  right  of  action  for  an  injury 
to  its  means  of  support.  A  child  during  its  years  of  infancy, 
before  arriving  at  an  age  that  it  can  care  for  and  maintain 
itself,  is  entitled  to  receive  support  from  the  parent,  and,  if 
deprived  of  such  parent,  suffers  damage  in  its  means  of  sup- 
port. An  unborn  child,  if  subsequently  born  alive,  if  de- 
prived of  a  parent,  suffers  in  its  means  of  support  equally, 
with  the  children  that  were  living  at  the  time  of  the  decease 
of  such  parent.  Such  a  child,  as  we  have  seen,  is  regarded 
as  in  being,  and  is  placed  upon  an  even  footing  with  the 
living  children  in  reference  to  the  distribution  of  the  estate 
of  the  deceased  parent,  and  no  reason  is  apparent  why  the 
same  rights  should  not  be  extended  to  such  a  child  under  a 

20  Burdet    v.    Hopewood,     1    P.  dolph  v.  Randolph,  40  K  J.  Eg. 

Wms.  4»6'';  Reeve  v.  Long,  1  Salk.  74;    Bynes  v.  Stilwell,   103   X.  Y. 

227;    Clarke  v.   Blake,  2  Ves.  Jr.  453;  Barker  v.  Pearce,  30  Pa.  St. 

673;    Wallis    v.    Hodson,    2    Atk.  173. 

115;  Branton  v.  Branton,  23  Ark.  21  Ifelson   v.   Galveston,    etc.   R. 

680;    Biggs   V.   McCarty,    56    Ind.  Co.,  78  Tex.  621;   14  S.  W.  1021; 

352;    Haskins  v.  Spiller,   1   Dana  Texas,  etc.  R.  Co.  v.  Robertson,  82 

(Ky.),   172;   Harper  v.  Archer,  4  Tex.  — ;   17  S.  W.   1041. 
Smed.  and  M.   (Miss.)    108;   Ran- 
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Statute  such  as  we  have  been  considering.  By  the  weight  of 
the  decisions  no  distinction  between  the  rights  of  a  posthumous 
child  and  one  born  during  the  lifetime  of  the  parent  should 
be  made.^^ 


ARTICLE  V— PERSONS  LIABLE. 

SECTION.  SECTION. 

1055.  In    general — Sales    by    ser-       10.57.     Sureties  on  dealer's  bonds. 

vants.  1058.     Owners  or  lessors  of  prem- 

1056.  Joint  tort-feasors.  iges. 

Sec.  1055.    In  general — Sales  by  servant. 

A  dealer  engaged  in  the  sale  of  intoxicating  liquors  i^  held 
responsible  for  the  acts  of  his  servants  in  that  business,  even 
though  in  the  particular  transaction  they  disobeyed  his  in- 
structions.^^ Thus  a  dealer  will  be  liable  personally  and  upon 
his  bond  fcr  injuries  to  the  plaintiff's  person,  property 
or  means  of  support  by  reason  of  the  intoxication  of  an- 
other where  such  intoxication  was  caused  in  whole  or  part 
by  the  sales  made  by  a  regularly  employed  bartender  or  agent, 
although  such  particular  sales  were  not  authorized  by  the 
dealer,  and  even  though  specific  instructions  had  been  given 

22Quinlan    v.    Welch,    69    Hun,  App.   257;    39   N.   E.   197;    Reath 

584;  23  N.  Y.  Supp.  963;  State  v.  v.  State,  ex  rel  Johnson    16  Ind. 

Scale,  36  Ind.  App.  73;   74  N.  E.  App.   146;   44  N.  E.   808;   George 

1111.     This  is  the  doctrine  of  the  v.  Gobey,  128  Mass.  289;   35  Am. 

old  and  celebrated  case  of  Nelson  Rep.  37-6;  Worley  v.  Spurgeon,  38 

V.  Woodford  [1779],  2  Vesey,  Jr.,  Iowa  465;   Kreiter  v.  Nichols,  28 

319.  Mich.   496;    Kehrig  v.   Peters,   41 

23  Austin  V.  Davis,  7  Ont.  App.  ilieh.  475;  ,2  N.  W.  801;  Gullick- 

Eep.    478     {overruling    Hugil    v.  son   v.      Gjorud,  89   Mich.   8;    50 

Merrifield,  12  C.  P.  264);  Fowler  X.   W.    751;    Keedy   v.   Howe,    71 

V.     Rome  Dispensary,  5  Ga.  App.  111.   133;   Bodge  v.  Hughes,  53  N. 

36;    62   N,   B.   660;   ■Cox  v.   State  H.  614;  Smith  v.  Reynolds,  8  Hun 

(Okla.),   104  Pac.   1074;    Bavnaby  128;     Dice    v.     Sherlerneau,     152 

V.   Wood,   50   Ind.  405;   Young  v.  Mich.    601;'  116    N.    W.    416;    15 

Beveridge,   81    Neb.    180;    115    N.  Det.  L.  N.  255 ;  State  v.  Collins,  68 

W.    766;    Boos   V.    State,    11    Ind.  N.  H.  299;   44  Atl.  495. 
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by  the  dealer  to  such  bartender  not  to  make  any  sales  to  the 
person  who  became  intoxicated  thereby.  But  the  rule  is 
not  extended  so  far  as  to  permit  a  recovery  where  the  intoxi- 
cated person  merely  took  the  liquors  upon  which  he  became 
intoxicated  without  the  authority  of  anyone,  and  subse- 
quently paid  the  dealer  for  them.^*  But  if  a  person  not 
in  the  regular  emplby  of  the  dealer  sells  to  another,  in  the 
absence  of  the  dealer,  intoxicating  liquors,  and  such  liquors 
cause  or  contribute  to  such  other's  intoxication  from  which 
injury  results  to  a  third  person,  if  such  sale  was  made  with 
the  knowledge  or  consent  of  the  dealer,  or  if  he  ratifies  it 
after  it  is  made,  the  dealer  is  liable  to  the  person  injured.^'  In 
Illinois,  however,  it  seems  to  be  the  rule  that  where  the  sales 
resulting  in  or  contributing  to  the  intoxication  which  caused 
the  injury  were  made  by  the  bartender  or  agent  of  the  dealer 
against  his  express  orders,  the  dealer  is  liable  only  for  the 
actual  damages  sustained  by  reiason  of  such  intoxication, 
and  exemplary  damages  cannot  be  assessed.^*  As  to  the  agent 
or  bartender  making  the  sale,  it  would  seem  unnecessary  to 
add  that  he  would  be  personally  liable  to  the  party  injured 
if  the  statute  in  terms  held  "any  person"  liable  who  should 
cause  the  intoxication  of  another.^^  But  it  is  also  the  law 
that  the  civil  damage  statute  does  not  apply  to  a  person  not 

2*  In  the  case  of  Kreiger  v.  Nieh-  and   while   in   that    condition    as- 

ols,  28  Mich.  496,  the  court  said:  sault  a.  third  person  and  injures 

"We  do  not  perceive  that  any  him,  the  wife  of  such  third  person 
such  principle  can  be  applied  to  may  maintain  an  action  against 
the  case  of  a  person  who  goes  with-  the  saloon  keeper  to  recover  dam- 
out  the  permission  of  anyone  and  ages.  MeCurdy  v.  Swift,  17  C.  P. 
drinks    another's    beer,    nor    how  (Can.)    126. 

the  fact  of  the  owner  demanding  ^e  Brantigain   v.   White,   73   111. 

and  receiving  pay  for  the  proper-  561;  Freese  v.  Tripp,  70  111.  496; 

ty  can  make  such  owner  a  wrong-  Keedy  v.  Howe,  72  111.  133;  Fentz 

doer  in  the  original  trespass  of  his  v.  Meadows,  73  111.  540.     But  see 

rights.''  now  Layton  v.  Deck,  63  111.  App. 

25  Kennedy  v.  Sullivan,  136  111.  553. 
94;  26  N.  E.  382,  affirming  34  111.  2t  Worley  v.  Spureeon,  38  Iowa 

App.  46.  465;    Barnaby    v.    Wood,    50   Ind. 

If  a  saloon  keeper  sell  liquor  to  405.     See  Brandt  v.  State,  17  Ind. 

a  person  in  excessive  amounts,  and  App.  311;  46  N.  E.  682. 
'he    thereby    becomes    intoxicated. 
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engaged  in  tlie  liquor  traffic  who  treats  another  to  a  glass  of 
intoxicating  liquor  with  no  purpose  of  gain  or  profit.  Thus 
when  a  person  was  intoxicated  by  reason  of  drinking  intoxi- 
cating liquors  given  him  by  a  friend,  not  engaged  in  the 
liquor  business,  as  a  mere  act  of  courtesy  and  politeness  and 
not  for  pay,  profit,  benefit,  or  advantage  to  him,  and  while 
such  person  was  in  a  state  of  intoxication,  he  was  thrown 
from  his  hcrse  and  received  a  fatal  injury,  it  was  held 
that  the  friend  who  gave  him  the  liquors  was  not  liable 
under  the  statute  to  the  widow  for  injury  to  her  means  of 
support  occasioned  by  the  death  of  her  husband.^'  The  reason 
for  the  rule  is  found  in  the  fact  that  the  civil  damage  statute, 
being  a  part  of  the  liquor  law  and  having  particular  refer- 
ence to  dealers  in  intoxicating  liquors,  that  the  Legislature 
intended  to  limit  liability  to  liquor  dealers,  although  the  stat- 
ute itself  makes  liable  "whoever"  shall  sell  or  give  intoxi- 
cating liquors  to  another  which  shall  cause  or  contribute  to  his 
intoxication  to  the  injury  of  another.  The  statute,  however, 
does  apply  to  a  brewer  who  manufactures  ale  and  porter  and 
sells  the  same  by  cask  and  barrel  from  his  place  of  manu- 
facture."" An  action,  under  the  civil  damage  act,  must  be 
brought  against  the  person  by  whom  the  sale  of  the  intoxi- 
cating liquors  was  made,  which  caused  the  intoxication  from 
which  injury  resulted.  As  was  well  said  by  the  Maine  court : 
"The  causing  or  contributing  to  tlie  intoxication  of  the  per- 
son by  whom  an  injury  has  been  done  refers  to  the  direct  and 
immediate  result  of  the  selling  or  giving  the  intoxicating 
liquors  by  which  the  intoxication  was  caused.     The  liability 

28  In  the  case  of  Cruse  v.  Aden,  tion  to  one  injured  in  her  means 

127   111.  231;    20  N.  E.  73;   3  L.  of  support  is   not  intended  to  be 

R.  A.  327,  affirming  Aden  v.  Cruse,  given  against  the  person  who,  in 

21  111.  App.  391,  the  court  said:  his  own  house  or  elsewhere,  gives 

"We    conceive    in    the    conclusion  a  glass   of   intoxicating  liquor  to 

reached  bv  the  appellate  court  that  a  friend   as   a   mere  act  of   cour- 

section  9  of  the  dramshop  act  does  tesy  and   politeness,   and  without 

not  apply  to  persons  who  are  not  any  purpose  or  expectation  of  pe- 

either  directly  or  indirectly,  or  in  cuniary  gain  or  profit." 
any  wav.  or  to  anv  extent  en'rao'ed  29  Clears  v.  Stanley,  34  111.  App. 

in  the  liquor  traffic  and  that  the  33S. 
right  of  action  given  by  said  sec- 
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attaches  to  the  person  selling  or  giving,  and  to  no  one  else. 
The  selling  or  giving  must  be  to  the  person  intoxicated  by 
whom  the  injury  to  the  person  or  property  was  done  and 
must  cause  his  intoxication.  If  A  sells  to  B  and  B  to  C,  and 
so  on  till  Z  sells  to  the  person  intoxicated,  by  whom  the  injury 
is  done,  A  cannot  be  regarded  as  the  person  selling  to  the 
person  intoxicatech  and  responsible  to  one  whose  person  or 
property  has  been  injured  by  the  individual  to  whom  Z  sold 
the  intoxicating  liquors  causing  the  intoxication  of  the  person 
by  whom  the  injury  was  done. ' ' '"  This  rule,  of  course,  does 
not  affect  the  question  of  a  sale  made  by  the  servant  or  agent 
of  the  dealer  sued  who  would  be  liable  for  sales  made  by 
those  in  his  employ.^^  But  the  statute  does  not  limit  the 
dealer's  liability  to  the  injured  party  to  eases  when  the  injury 
to  the  person  making  the  complaint  arises  from  the  intoxi- 
cation of  the  person  to  whom  the  liquors  were  sold  and  de- 
livered. If  the  dealer  had  reason  to  believe  at  the  time  he 
makes  the  sale  that  some  other  person  than  the  person  to 
whom  the  sale  is  in  form  made  and  the  liquor  delivered  is 
interested  in  the  purchase  and  is  to  drink  it,  in  whole  or  in 
part,  he  exposes  himself,  in  case  such  person  becomes  intox- 
icated by  drinking  the  liqnors,  to  all  the  pecuniary  liability 
imposed  by  law."^  It  is  clear  that  the  dealer  causing  or 
contributing  to  the  intoxication  of  another  which  results  in 
injury  to  a  third  person  is  personally  liable  as  well  as  liable 
on  his  bond  to  the  person  injured.  It  is  no  defense,  therefore, 
for  such  dealer  to  allege  that  the  sureties  on  his  bond  are  not 
joined  with  him  as  defendants.  As  was  said  by  the  Nebraska 
court :  ^*  "  The  cause  of  action  is  not  the  bond,  The  bond  is 
merely  a  mode  of  securing  satisfaction  for  the  injury;  in 
other  words,  the  bond  is  given  as  a  means  of  indemnifying 
persons  who  may  be  injured  by  the  saloon  keeper  furnishing 
intoxicating  liquors  to  another.     The  cause  of  action,  how- 

30  Bush  V.  Murray,  66  Me.  472.      also  Roose  v.  Perkins,  9  Neb.  304 ; 

31  Bush  V.  Murray,  66  Me.  472.       2  N.  W.  715;    State   v.  Soale,  36 
ssDudleyv.  Parker,  55  Hun  29;       Ind.    App.    73;    74    N.    E.    1111; 

8  N.  Y.  Supp.  600.  Brandt  v.  State,  17  Ind.  App.  311; 

33  Jones  V.  Bates,  26  Neb.  693;       46  N.  E.  682. 
42  N.  W.  731 ;  4  L.  R.  A.  495.    See 
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ever,  arises  from  an  injury  suffered  in  consequence  of  the 
furnishing  of  such  liquor."  It  is  also  clear  that  where  a 
partnership  engaged  in  the  business  of  selling  intoxicating 
liquors  is  dissolved,  one  of  the  partners  retiring,  and  subse- 
quently, the  remaining  partner  sells  the  entire  business  to  an- 
other, and  the  license  is  surrendered  to  the  proper  authorities, 
the  retiring  member  of  the  partnership  cannot  be  held  for  in- 
juries to  a  wife 's  means  of  support  caused  by  the  death  of  her 
husband  resulting  from  the  intoxication  of  such  husband  where 
the  sales  of  intoxicating  liquor  which  caused  or  contributed 
to  the  intoxication  were  made  by  the  person  who  had  bought 
the  business  of  the  surviving  partner.'*  Nor  is  a  person 
liable  for  the  sales  of  intoxicating  liquors  made  by  a  dealer 
which  caused  the  intoxication  of  another,  and  results  in  in- 
jury to  an  innocent  party,  who  is  not  in  fact  the  partner  of 
the  dealer,  although  he  may  have  permitted  himself  to  be  held 
out  as  such.''  In  South  Dakota  it  is  held  that  under  the 
civil  damage  statute  which  proAaded  in  substance  that  a  wife 
may  institute  and  maintain  in  her  own  name  an  action  on 
the  bond  of  a  licensed  saloon  keeper  for  injury  sustained  by 
loss  of  support,  an  action  could  not  be  maintained  against  an 
unlicensed  dealer  for  injuries  sustained  by  a  wife  by  reason 
of  the  intoxication  of  her  husband,  such  intoxication  having 
been  caused  or  contributed  to  by  such  unlicensed  dealer,  be- 
cause the  statute  only  gave  a  remedy  against  licensed  dealers, 
and  there  was  no  action  at  common  law  for  such  injuries.'* 

3*  Scott  V.   Chope,  33  Neb.   41 ;  but  the  Legislature  has   provided 

49  N.  W.  940.  no   remedy   in   the    nature  of   an 

35  11  Ohio  Cir.  Ct.  R.  18;  1  O.  C.  action  for  damages  against  illicit 
D.  84.  dealers    for    the    loss    of    support 

36  In  the  case  of  Paulson  v.  caused  by  a  sales  made  by  them. 
Languess,  16  S.  D.  471;  93  N.  W.  At  common  law  the  wife  could  not 
655,  the  court  said:  "If  the  de-  recover  for  the  loss  of  support 
fendants  were  engaged  and  inter-  occasioned  by  the  death  of  her 
ested  in  unlawfully  selling  intox-  husband,  and  to  bring  an  action 
icating  liquors  as  a  beverage  with-  within  the'  statute  creating  both 
out  first  having  obtained  a  li-  the  right  and  the  remedy,  it  must 
cense,  as  required  by  the  act,  they  be  alleged  and  proved  that  the 
are  guilty  of  a  misdemeanor,  pun-  defendants' were  licensed  dealers." 
ishable  by  fine  or  imprisonment. 
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In  other  States,  however,  the  civil  damage  statute  seems  to  be 
broad  enough  to  cover  the  acts  of  unlicensed  dealers.  Thus, 
in  Indiana,  where  an  unlicensed  dealer  sold  intoxicating 
liquors  to  an  adult  son  in  such  quantities  as  to  cause  his 
death,  it  was  held  that  the  mother,  who  was  dependent  for 
support  upon  the  sou,  could  maintain  an  action  against  such 
unlicensed  dealer  ^r  damages  for  injury  to  her  means  of 
support.^' 


Sec.  1056.    Joint  tort-feiasors. 

It  is  well  established  that  when  the  intoxication  of  a  person 
is  the  result  of  sales  of  intoxicating  liquors  made  by  two  or 
more  dealers,  and  injury  results  to  a  third  person  by  reason 
of  such  intoxication,  all  of  the  dealers  contributing  to  the  in- 
toxication are  jointly  and  severally  liable  to  the  person  in- 
jured. In  other  words,  such  dealers  are  joint  tort-feasors.** 
Thus,  as  we  have  already  said,*"  it  is  no  defense  to  an 
action  under  the  statute  that  the  intoxication  was  caused 


3^  Terre  Haute  Brewing  Co.  v. 
Newland,  33  Ind.  App.  544;  70 
N.  E.  190. 

38  Fountain  v.  Draper,  49  Ind. 
441;  Emory  v.  Addis,  71  111.  275; 
O'Halloran  v.  Kingston,  16  111. 
App.  (16  Bradw.)  659;  Mayers 
V.  Smith,  121  111.  442;  13  N.  E.  216; 
Lane  v.  Tippy,  52  111.  App.  532; 
Woolheather  v.  Eisley,  38  Iowa, 
456;  Cox  V.  Newkirk,  73  Iowa  42; 
34  W.  492;  Arnold  v.  Barkalow, 
73  Iowa  183;  34  N.  W.  807; 
O'Leary  v.  Frisby,  17  111.  App. 
653;  Buckworth  v.  Crawford,  24 
111.  App.  603;  Kearney  v.  Fitz- 
gerald, 43  Iowa  580;  Roose  v.  Per- 
kins, 9  Neb.  304;  2  N.  W.  715; 
31  Am.  Rep.  409;  Wardell  v.  Mc- 
Connell,  23  Neb.  152;  36  N.  W. 
278;  Jones  v.  Bates,  26  Neb.  683; 
42  N.  W.  751 ;  Earp  v.  Lilly,  120 
III.   App.    123;    affirmed,   217    111. 


582;  75  N.  E.  552;  Bryant  v. 
Tidgwell,  133  Mass.  86;  Taylor  v. 
Wright,  126  Pa.  St.  617;  17  Atl. 
677;  Boyd  v.  Watt,  27  Ohio  St. 
259;  Bantz  v.  Barnes,  40  Ohio 
St.  43;  Horst  v.  Lewis,  71  Neb. 
365;  98  N.  W.  1046;  Merrimane 
V.  Miller,  Mich.  118  N.  W. 
11;  Lorey  v.  Kelley  (Neb.) 
90  N.  W.  554;  Coleman  v.  Peo- 
ple, 76  111.  App.  210;  Peterson  v. 
Brockey  (Iowa),  119  N.  W.  967; 
State  V.  Thompson,  42  Mich.  594; 
4  N.  W.  536;  Faivre  v.  Mander- 
schied,  117  Iowa  724;  90  N.  W. 
76. 

39  Emory  v.  Addis,  71  III.  273; 
Hachett  v.  Smelsley,  77  111.  109; 
O'Halloran  v.  Kingston,  16  111.  App. 
(16  Bradw.)  659;  Woolheather 
V.  Risley,  38  Iowa  486;  Boyd  v. 
Watt,  27  Ohio  St.  259. 
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in  part  by  other  dealers  not  made  defendants  in  the  action. 
If  a  dealer  contributes  in  any  extent  to  the  intoxication  of 
another  which  results  in  injury  to  a  third  person,  he  is  sever- 
ally as  well  as  jointly  liable  to  the  person  injured.  Thns, 
where  a  dealer  sold  to  another  one  of  two  glasses  of  liquor 
he  drank,  upon  which'  the  party  became  intoxicated  and 
injury  resulted  to  a  third  party,  such  dealer  is  severally  lia- 
ble to  the  party  injured  as  well  as  jointly  liable  with  the 
dealer  who  sold  the  other  ^lass.'"'  The  reason  for  the  rule 
above  announced  is  well  stated  by  the  Kansas  court :  ''^ 
"Wliere  the  separate  acts  of  two  wrongdoers  contribute  to 
and  jointly  cause  the  wrong,  each  is  responsible  as  though 
he  were  the  sole  wrongdoer.  This  is  a  universal  law  of  torts, 
and  applies  in  the  ease  of  a  sale  of  liquors  as  in  all  other 
cases.  Of  course,  the  act  must  stand  in  the  line  of  direct 
causation.  If  a  glass  of  liquor  is  sold  to-day  which  simply 
awakens  an  appetite  which  months  thereafter  causes  the  party 
to  seek  and  drink  liquor  to  excess,  such  sale  cannot  be  said 
to  be  in  the  line  of  direct  causation,  but  where  the  liquor  sold 
is  part  of  that  which  directly  produces  the  intoxication,  we 
suppose  the  sale  is  within  the  statute,  although  it  appears  that 
other  parties  sold  liquor  which  also  contributed  to  the  in- 
toxication."    An    examination   of   the   authorities   upon   the 

*o  In  the  case  of  Werner  v.  Ed-  the     statute      invites     no     man 

minston,   24   Kan.    147,   the  court  to     engage     in     the     business     of 

said:      "Where  two  glasses  of  li-  selling   liquor.     It   prescribes   the 

quor  are  sold  by  two  different  par-  conditions,  and  if  they  seem  hard 

ties  and  intoxication  follows  there-  to  any  one,  he  may  decliie  e  iteving 

from,  no   analysis  can   accurately  into   the   business".      It   cannot   be 

apportion   the   cause   between   the  disguised   that   the   general   judg- 

two   sales,   and  the   statute   holds  ment   is   that   the    sale   of   liquor 

each    responsible    for    the     result  carries  risks  to  society,  and  if,  as 

caused  by  the  two  separates  sales.  a  protection  against  such  risJjs  the 

If  it  be  said  that  this  casts  large  lawmakers    attach    severe    condi- 

risks  on  the  sale  of  liquor,  for  the  tions  to  such  sale,  the  courts  have 

sale  of  one   drink  to  a  man  per-  no  alternative  but  to  enforce  such 

fectly   sober,   may  be  followed  by  conditions."      See    also    Taylor    v. 

a  second  sale  to   the  same  party  Wright,    126   Pa.   St.  fil7;    17   A. 

by  another  person,  and  so  no  man  677. 

be   safe  against  the  wrongful  act  *i  Werner  v.  Edminston,  24  Kan. 

of  a  second  vendor,  we  reply  that  147. 
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subject  leads  us  to  make  the  three  following  distinctions: 
(a)  Where  two  or  more  dealers  contribute  to  a  single  fit  of 
intoxication  from  which  an  injury  results,  all  of  the  dealers 
contributing  to  such  intoxication  are  joint  tort-feasors; 
(&)  Where  two  or  more  dealers  cause  or  contribute  to  sepa- 
rate acts  of  intoxication  and  one  or  more  of  the  acts  of  intox- 
ication results  in  iniury  to  a  third  person,  the  dealer  causing 
such  independent  acts  of  intoxication  are  not  joint  tort-feasors, 
although  the  habit  formed  by  one  drunken  spree  may  have  led 
to  the  intoxication  which  resulted  in  injury;  (c)  Where  two 
or  more  dealers  contribute  in  keeping  another  in  an  habitual 
state  of  intoxication,  whether  of  long  or  short  duration,  they 
are  joint  tort-feasors.  As  to  the  first  proposition,  the  authori- 
ties are  uniform.  As  to  the  second  and  third  there  is  some 
little  confusion,  but  we  think  the  preponderance  of  authority 
1)ears  out  the  propositions  as  above  stated.  We  will,  however, 
set  out  the  various  views  of  the  several  courts,  as  we  have 
found  them.  In  Iowa  it  is  held  that  where  the  intoxiciition 
complained  of  consisted,  not  of  one  simple  fit  of  intoxication 
contributed  to  by  two  or  more  dealers,  bnt  a.  s^^i^o  r>f  drunken 
sprees  contributed  to  by  two  or  more  dealers,  covering  a  long 
jieriod  of  time  and  resulting  in  injury  to  the  means  o:  support 
of  fi  third  person,  the  dealers  so  contributinar  to  sach  sprees 
are  not  joint  tort-feasors,  but  each  dealer  is  liable  for  the 
injuries  produced  by  his  own  acts."^     The  reason  for  this 

*-  In  Jewett  v.  Wanshura,  43  tiff's  husband  obtained  liquor  con- 
Iowa  574,  the  court  said:  "When  tributed;  and  the  evidence  tend- 
the  drunkenness  complained  of  ed  to  show  he  was  in  the  habit  of 
consists  not  of  a  mere  simple  iit  becoming  intoxicated  for  a  period 
of  intoxication  contributed  to  by  of  seventeen  years  preceding  the 
two  or  more,  the  action  is  not  trial,  and  that  during  the  period 
joint,  but  several,  and  each  is  only  named  in  the  petition  jie  procured 
liable  for  the  injury  produced  by  liquor  from  any  person  who  would 
his  own  acts."  let  him  have  it.     Under  such  cir- 

In    Richmond    v.    Schickler,    57  cumstanees  the  person  furnishing 

Iowa  486;  10  N.  W.  882,  the  court  the  liquor  cannot  be  deemed  joint 

said:     "The  petition  does  not  al-  wrongdoers,   but   each    are   sever- 

lege  that  there  was  any  specific  act  ally  liable  for  the  damages  caused 

or  acts  of  intoxication  to  which  all  by  his  own  acts." 
the  persons  from  whom  the  plain- 
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rule,  as  announced  by  the  Iowa  court,''"  is  as  follows:  "A 
joint  liability  arises  when  an  immediate  act  is  done  liy  the 
co-operation  or  joint  act  of  two  or  more  persons.  Mere  suc- 
cessive wrongs,  being  the  independent  acts  of  the  persons 
doing  them,  will  not  create  a  joint  liability,  although  the 
wrongs  may  be  committed  against  the  same  person.  There 
must  be  concurrent  action,  a  co-operation  or  a  consent  or  ap- 
proval in  the  accomplishment  by  the  wrongdoers  of  the  par- 
ticular wrong,  in  order  to  make  them  jointly  liable.  And 
it  has  been  held  that  a  joint  action  may  not  be  brought  against 
a  physician  who  prescribed  and  an  apothecary  who  put  up 
the  noxious  medicine.  In  this  case  the  sale  by  each  to  the 
husband  of  plaintiff,  resulting  in  her  injury,  became  an  in- 
dependent and  complete  cause  of  action,  and  a  sale  to  him 
of  other  intoxicating  liquors  by  another  person  on  the  next 
day,  the  next  week,  or  the  next  month,  would  not  give  a 
joint  right  of  action  either  for  the  first  or  last  sale.  They  are 
manifestly  under  the  statute,  each  complete  in  itself."  Thus 
where  a  person  committed  suicide  while  in  an  intoxicated 
condition,  although  the  suicide  was  the  result,  not  alone 
of  the  one  spree,  but  from  his  general  besotted  condition  pro- 
duced by  his  pre^vious  habits,  it  was  held  that  the  dealers  who 
contributed  to  the  suicide 's  besotted  condition  were  not  jointly 
liable  with  those  who  did  contribute  to  the  intoxication  re- 
sulting in  his  death.**  Indeed,  the  earlier  Iowa  cases  seem 
to  go  so  far  as  to  hold  that  dealers  contributing  to  the  habitual 
intoxication  of  another  which  results  in  injury  to  a  third 

*3La  France  v.  Krayer,  42  Iowa  bonds.   Merrimane  v.  Miller,  Mich. 

143.  118  N.  W.  11. 

This  seems  to  be  the  rule  in  Can-  Where    several    saloon    keepers 

ada.    Crane  v.  Hunt,  26  Ont.  Eep.  have  contributed  to  the  intoxica- 

641.  tion,  it  would  seem  that  it  may  be 

That     several     saloon     keepers  shown    the   proportionate    amount 

cannot  be   sued  jointly    on    their  of   money  the  drunkard   spent  in 

bonds,    see   Kennedy    v.   Garrigan,  each  keeper's  saloon.    Hemmens  v. 

121   N.   W.   783;    but   it  may    be  Bentley,  32  Mich.  89. 
against  one  saloon  keeper  and  all  ■•*  Hitchner  v.   Ehlers,   44  Iowa 

the     bondsmen     on     his     several  40.    See  also  Tetzner  v.  Naughton, 

12  111.  App.  148. 
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person  are  not  joint  tort-feasors/^  The  later  cases,  however, 
distinguish  between  contributing  to  the  habit  of  drinking 
which  eventually  results  in  habitual  drunkenness  and  con- 
tributing directly  to  such  drunkenness.  In  the  first  instance 
these  cases  hold  the  dealers  contributing  to  the  habit  of  drink- 
ing are  not  liable  for  the  injuries  resulting  from  the  habitual 
drunkenness.  In  tlie  second  instance  those  contributing  di- 
rectly to  the  habitual  intoxication  are  joint  tort-feasors.** 
In  Ohio  it  is  held  that  where  injury  results  to  the  means  of 
support  of  a  wife  by  reason  of  the  habitual  intoxication  of 
the  husband,  all  of  the  dealers  who  contribute  to  such  intox- 
ication are  jointly  as  well  as  severally  liable  for  all  of  the 
injurious  consequences  resulting  to  her  by  reason  of  such 


*!>  In  the  case  of  Flint  v.  Ganer, 
66  Iowa  696;  24  X.  W.  513,  the 
court  said:  "The  district  court 
in  the  third  instruction  directed 
the  jury  that  for  sales  of  liquors 
made  by  defendant  to  plaintiff's 
husband,  which  produced  or  con- 
tributed to  his  habitual  intoxica- 
tion, the  defendant  would  be  liable 
for  all  damages  sustained  there- 
from by  plaintiff,  as  well  as  for 
exemplary  damages.  This  instruc- 
tion is  erroneous,  being  in  con- 
flict with  prior  rulings  of  this 
court,  holding  that  whoever  con- 
tributed to  the  formation  of  hab- 
its of  intoxication,  is  liable  only 
for  the  damages  caused  by  his 
own  acts."  See  also  Richmond  v. 
Shickler,  57  Iowa  486;  10  N.  W. 
882;  Ennis  v.  Shiley,  47  Iowa 
552. 

*e  In  Cox  V.  Newkirk,  73  Iowa 
42;  34  N.  W.  492,  the  court  said: 
"The  appellant  complained  of  cer- 
tain instructions  given  by  the 
court,  and  among  them  of  instruc- 
tions in  which  the  jury  was  told, 
in  substance  that  if  Kearms  con- 
tributed to  Cox's  intoxication,  ha- 


bitual or  otherwise,  he  would  be 
liable  for  the  damages  sustained 
by  the  plaintiff  in  her  means  of 
support  caused  by  such  intoxica- 
tion. It  is  contended  by  the  ap- 
pellant that  this  instruction  is 
inconsistent  with  the  ruling  in 
Ennis  v.  Shiley,  47  Iowa  552. 
There  is  a  manifest  difference  be- 
tween contributing  to  the  habit 
of'  drinking,  which  eventually  re- 
sults in  habitual  drunkenness,  and 
contributing  directly  to  such 
drunkenness.  The  person  who 
contributes  merely  to  the  habit  of 
drinking  is  not  responsible  for 
damages  which  may  accrue  from 
eventual  drunkenness,  not  direct- 
ly caused  thereby.  This  is  the 
rule  contended  to  be  held  in  Ennis 
V.  Shiley,  as  can  be  seen  from 
the  opinion,  though  there  may  be 
doubt  as  to  whether  the  facts  of 
the  case  called  for  such  ruling. 
The  instruction  now  in  question, 
as  we  understand  it,  holds,  in 
substance,  that  a  person  who  con- 
tributes directly  to  the  intoxica- 
tion, that  is,  to  specific  fits  of  in- 
toxication,   becomes     liable    even 
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habitual  intoxication.^'  The  reason  for  the  rule  is  thus  stated 
by  the  Ohio  court :  ^*  "  Why  should  a  defendant  be  exon- 
erated from  the  injury  he  has  caused  by  his  habitual  wrongs 
for  a  series  of  years  by  showing  that  others,  without  his  knowl- 
edge, have  also  contributed  by  like  means  to  this  result.  He 
was  using  adequate  means  to  produce  the  result,  and  may 
therefore  fairly  be  presumed  to  have  intended  it.  True,  he 
may  not  have  enjoyed  a  monopoly  in  the  profits  accruing,  by 
reason  of  the  competition  of  others  in  a  common  business, 
but  that  certainly  is  no  reason  why  he  should  not  be  liable 
for  the  injuries  he  was  intentionally  engaged  in  causing. 
If  such  is  the  law,  then  he  could  take  advantage  of  his  own 
wrong  by  showing  that  during  this  four  years  another  or 
others  had  also  contributed.  Such  is  not  the  law  in  criminal 
cases  at  common  law,  *  *  *  and  we'  know  no  reason  for 
greater  strictness  under  the  sta,tute  than  in  cases  of  the  high- 
est crimes  known  to  the  law.  *  *  *  AH  joint  tort-feasors 
are  jointly  or  severally  liable  at  the  election  of  the  plaintiff. ' ' 
The  Ohio  court,  however,  makes  a  distinction  between  an 
injury  resulting  from  the  habitual  intoxication  of  another 
caused  by  repeated  illegal  sales  for  a  series  of  years  and  dis- 
tinct injuries  resulting  from  a  series  of  sprees  caused  by 
separate  and  distinct  illegal  sales.  In  the  first  instance,  all 
dealers  contributing  to  such  habitual  intoxication  are  jointly 
and  severally  liable.  In  the  second  instance,  each  dealer  is 
only  responsible  for  the  specific  intoxication  which  he  caused 
or  contributed  to  and  which  resulted  in  injury  to  a  third 

though    the    intoxication    has    he-  son   would   he    liable   who   merely 

come  habitual.    We  think  that  the  contributed  to  the  formation  of  a- 

instruction  is  correct.     It  is  true  habit  which  eventually  resulted  in 

that  in   Flint  v.   Ganer,  66   Iowa  drunkenness."     See  also  Arnold  v. 

696;    24  N.  W.   Eep.  513,   an  in-  Barkalow,  73  Iowa,  183;  34  N.  W. 

struction   was    condemned    which  807. 

was   very   much   like   the   one  we  <'  Boyd    v.   Watt,    27    Ohio    St. 

now  sustain.    But  in  that  case  the  259. 

court    followed    Ennis    v.    Shiley,  is  Boyd   v.    Watt,    27    Ohio    St. 

and    understood     the     instruction  259. 

condemned  as  holding  that  a  per- 
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person.*^  In  Michigan  it  is  held  that  where  a  wife  suffers  in- 
jury to  her  means  of  support  by  reason  of  the  frequent  intoxi- 
cation of  her  husband  who  purchased  his  liquors  at  several 
places,  all  persons  contributing  to  such  intoxication  are  joint 
tort-feasors  and  liable  for  the  whole  injury.^"  So  it  is  held 
that  all  dealers  who  contributed  to  an  eighteen-day  debauch 
were  jointly  and  severally  liable  for  all  of  the  injurious  con- 
sequences of  such  debauch  resulting  to  a  third  person.^^  In 
Illinois  it  is  held  that  when  damages  for  injuries  caused  by 
the  sale  of  intoxicating  liquors  are  sought  to  be  recovered 
under  the  civil  damage  statute,  all  those  who  have  furnished 
liquors  which  contributed  to  create  or  to  strengthen  or  to 


■49  In  Kirchner  v.  Myers,  35  Ohio 
St.  85,  the  court  said:  "No 
doubt,  und'er  this  act,  if  two  sell- 
ers, though  wholly  independent  of 
each  other,  contributed,  by  their 
unlawful  sales,  to  the  same  intox- 
ication, whether  of  long  or  short 
duration,  a  wife  injured  thereby 
in  her  means  of  support,  could  re- 
cover damages  for  the  whole  in- 
jury, in  a  joint  action  against 
them,  and  she  might  recover 
against  either  or  both  of  them  in 
a  separate  action  or  actions,  the 
some  amount  of  damages,  though 
she  could  have  but  one  satisfac- 
tion. But  this  did  not  render  a 
party  liable  for  the  independent, 
unlawful  act  of  another  seller, 
having  no  such  connection  with 
any  unlawful  sale  he  may  have 
made."  See  also  Miller  v.  Pat- 
terson, 31  Ohio  St.  419.  In  Rantz 
V.  Barnes,  40  Ohio  St.  43,  the 
court  said:  "The  facts  found 
show  that  the  husband  of  the 
plaintiff  was  habitually  intoxi- 
cated, that  the  sales  of  intoxi- 
cating liquors  to  him,  by  the  de- 
fendants, was  with  the  knowledge 
of    this    fact    and    contributed   to 


keep  up  said  habit.  This  is  equiv- 
alent to  saying  that  the  defend- 
ants by  the  sales  of  liquors  to  the 
husband  contributed  to  keep  him 
in  a  condition  of  habitual  intoxi- 
cation. All  persons  who  so  con- 
tribute are,  under  this  statute, 
jointly  and  severally  liable." 

5' In  Bowden  v.  Voorhis,  135 
Mich.  648;  95  X.  W.  406,  the 
court  said:  "The  testimony  shows 
that  plaintiff's  husband,  during  a 
long  period,  frequented  defendant's 
saloon  and  bought  liquor  there  at 
least  once  a  week.  Plaintiff  does 
not  claim  damages  resulting  from 
any  particular  intoxication  of  her 
husband.  It  is  her  claim  that  the 
sales  of  defendant  contributed  to 
her  loss  of  means  of  support,  shame 
and  disgrace.  If  they  did,  and 
whether  they  did  or  not,  was  a 
question  properly  submitted  to 
the  jury.  Defendant  was  responsi- 
ble for  the  whole  injury,  even 
though  the  sales  made  by  others 
also  contributed  to  produce  it." 
See  also  State  v.  Thompson,  42 
Mich.  594;   4  N.  W.  536. 

01  Johnson  v.  Johnson,  100  Mich. 
326;   58  N.  W.  1115. 
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keep  up  the  habit  of  intoxication  are  jointly  and  severally 
liable.^-  In  Massachusetts,  however,  it  is  held  that  a  habit 
of  becoming  intoxicated  is  distinguishable  from  actual  intox- 
ication, and  that  the  dealers  to  be  liable  must  have  actually 
caused  the  intoxication,  and  the  injuries  must  have  been  re- 
ceived in  consequence  of  such  intoxication.^'  The  vpeight  of 
authority,  therefore,  seems  to  be  that  where  injury  results 
to  an  innocent  party  by  reason  of  the  habitual  intoxication 
of  another,  all  dealers  who  cause  or  contribute  to  this  habitual 
intoxication  are  jointly  and  severally  liable  for  the  entire 
injury,  but  where  injuries  result  from  particular  fits  of  intox- 
ication, the  dealers  causing  or  contributing  to  one  fit  of  in- 
toxication resulting  in  injiiry  are  not  jointly  liable  with  other 
dealers  who  caused  or  contributed  to  another  fit  of  intoxi- 
cation which  resulted  in  a  separate  and  distinct  injury. 
Each  set  of  dealers  are  liable  only  for  the  particular  injury 
occasioned  by  their  own  sales.  Nor  are  those  dealers  who 
merely  contribute  to  a  habit  of  drinking  jointly  liable  with 
those  whose  sales  cause  or  contribute  to  an  intoxication 
which  results  in  injurj'.  In  a  recent  Indiana  case,"*  a  new 
principle  relative  to  the  subject  under  diseusliiori  was  evolved, 
to  the  effect  that  a  brewing  company  who,  through  its  agents, 
colluded,  connived  and  became  a  party  in  interest  with  the 
dealer  by  paying  for  the  room  in  which  the  saloon  business 
was  to  be  conducted  without  license  and  furnishing  the  liquors, 
knowing  that  such  liquors  were  to  be  sold  by  the  dealer  con- 
trary to  law,  was  jointly  liable  with  the  dealer  in  damages 
to  a  mother  whose  adult  son,  upon  whom  she  was  dependent 
for  support,  died  from  the  effects  of  intoxicating  liquors 
illegally  sold  him  by  the  dealer.  The  court  in  part  said: 
"Wlaen  two  or  more  persons  engage  in  the  prosecution  of  an 
illegal  enterprise,  and  in  violation  of  the  law,  it  is  elemental 
that  each  of  them  becomes  responsible  for  all  the  conse- 
quences resulting  therefrom.    The  gravamen  of  this  action  is 

52  Keller  V.  Lincoln,  67  111.  App.  '■■'Terre   Haute   Brewing   Co.   v. 
404.  Newland,    33    Ind.   App.    544;    70 

53  Bryant  v.  Tidgewell,  133  Mass.  N.  E.  190. 
86. 
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a  tort;  i.  e.,  the  unlawful  sale  of  intoxicating  liquor.  If  the 
evidence  tends  to  show  that  the  brewing  company  was  a 
party  to  such  sale,  then  the  verdict  against  it  under  the  alle- 
gation of  the  complaint  as  to  collusion  can  be  set  aside.  *  *  * 
There  is  no  room  for  division  or  responsibility. ' '  But  in  Iowa 
under  a  statute  prohibiting  sale  of  intoxicating  liquors  to 
habitual  drunkards, land  making  a  .judgment  against  a  dealer 
making  such  sales  a  lien  on  the  land  where  the  saloon 
is  situated,  if  such  sales  are  made  with  knowledge  and  con- 
sent of  the  OMTier,  it  is  held  that  the  dealer  and  owner  of  the 
premises  are  not  joint  tort-feasors."'  Prom  all  of  the  fore- 
going it  would  seem  unnecessary  to  add  that  when  alleged 
joint  tort-feasors  are  sued  jointly,  a  recovery  may  be  had 
against  all  of  the  defendants  or  the  recovery  may  be  against 
a  part  only,  and  that,  upon  appeal,  the  judgment  may  be 
reversed  as  to  some  and  affirmed  as  to  others."" 

Sec.  1057.     Sureties  on  dealers'  bonds. 

It  appears  to  be  the  law  that  where  the  bond  given  by  the 
dealer  is  conditioned  for  the  payment  of  any  judgment  that 
may  be  rendered  against  him  under  the  civil  damage  statute, 
it  is  not  necessary  to  first  obtain  a  judgment  against  the 
dealer  before  there  is  liability  on  the  bond,  but  such  liability 
may  be  enforced  in  the  first  instance  against  the  principal 
and  sureties  by  a  suit  against  them  on  such  bond.  Thus,  it 
is  held  where  the  bond  provided  that  the  dealer  would  keep  an 
orderly  and  peaceable  house  and  pay  all  judgments  for  civil 
damages  that  might  he  rendered  against  him,  and  the  stat- 
ute gave  a  right  of  action  against  the  dealer  in  favor  of  any 
person  who  should  sustain  any  injury  or  damage  to  his  person 

50  In  McVey  v.  Marrott,  80  Iowa  the   landlord.      It   appears   to   us 

132;  43  N.  W.  548,  the  court  said:  that    the    parties    are    not    joint 

"It  is  said  that  the  saloon  keeper  wrongdoers,   as    claimed   by  coun- 

and    his    landlord    are   joint   tort  sel.     There  is  no  liability  of  the 

feasors,  and  that  as  the  plaintiff  landlord  other  than  the  subjection 

prosecuted    her    action    to    judg-  of  his  property  to  the  payment  of 

ment   and  collected   a   part   of   it  the  judgment." 

by  execution,  she  has  no  right  to  BoBengler  v.  Lilly,  26  Ohio  St. 

maintain   another    action    against  48. 
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or  property  or  means  of  support  on  account  of  the  use  of 
intoxicating  liquors  illegally  sold,  that  the  remedy  against 
the  dealer  and  the  remedy  on  the  bond  were  concurrent  and 
not  successive,  and  that  the  dealer  and  his  bondsmen  could  be 
joined  in  an  action  without  the  necessity  of  the  plaintiff  first 
obtaining  a  judgment  against  the  dealer  and  then  suing  the 
bondsmen  upon  the  bond  to  obtain  satisfaction  of  the  judg- 
ment."' And  it  is  clear  that  where  the  dealer  covenants  in 
his  bond  not  to  sell  to  certain  persons,  it  is  not  necessary 
to  first  obtain  a  judgment  against  the  dealer  where  he  has 
violated  his  bond  to  the  injury  of  another,  but  such  injured 
party  may  sue  the  dealer  knd  his  bondsmen  in  one  action.''* 
It  is  also  true  that  as  all  of  the  dealers  who  contribute  to 
the  intoxication  of  another  which  result  in  injury  to  a  third 
person  are  joint  tort-feasors,  and  may  all  be  sued  in  one 
action  for  the  entire  injury;  so  can  all  of  the  bondsmen  of 
these  several  dealers' be  joined  in  the  same  action,  and  each 


57  In  the  case  of  Brandt  v.  State, 
17  Ind.  App.  311;  46  N.  E.  682, 
the  court  said:  "The  intention  of 
the  Legislature,  which  we  must 
carry  out,  appears  to  be  that  the 
liability  of  the  principal  and 
sureties  upon  the  bond  given  un- 
der the  provisions  of  section  4  of 
the  act  shall  extend  to  any  injury 
or  damage  which  any  person  shall 
sustain  to  his  person,  property  or 
means  of  support  on  account  of 
the  use  of  intoxicating  liquors 
sold  in  violation  of  any  of  the  pro- 
visions of  the  act  of  March  17, 
1875,  and  that  such  liability  may 
be  enforced  in  the  first  instance 
against  the  principal  and  sureties 
by  a  suit  against  them  on  the 
bond." 

58  In  the  case  of  Anthony  v. 
Krey,  70  Mich.  629;  38  N.  W. 
603,  the  court  said:  "The  Legis- 
lature evidently  intended  that  the 
action   might   be  brought   by  the 


wife,  as  in  the  present  case, 
against  the  principal  and  sureties 
jointly  in  one  suit;  and  it  is  not 
necessary  that  judgment  should 
first  be  obtained  against  the  prin- 
cipal before  the  sureties  are  lia- 
I  ble.  The  condition  of  the  bond 
is  not  only  that  they  shall  pay 
any  judgment,  etc.,  but  that  the 
principal  shall  also  well  and  truly 
keep  and  perform  all  and  singular 
the  foregoing  covenants  and 
agreements.  If  any  such  cove- 
nants and  agreements  are  broken, 
the  bond  is  in  full  force  and  ef- 
fect; and  if  the  wife  is  damaged 
or  injured  in  person  or  property 
or  means  of  support,  by  such  bro- 
ken covenants,  or  sny  of  them, 
the  right  of  action  at  once  ac- 
crues, and  can  be  maintained 
against  principal  and  sureties 
jointly.  The  sureties  cannot  well 
complain  of  this.  It  gives  them 
opportunity   to  contest  their   Ha- 
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bondsman  is  liable,  not  only  for  his  principal's  several  or 
separate  breaches  of  his  bond,  but  also  for  such  breaches 
thereof  or  liabilities  thereunder  as  such  principal  may  have 
committed  or  incurred  jointly  with  other  dealers.""  And 
under  a  statute  which  forbade  a  dealer  to  sell  intoxicating 
liquor  to  any  person  after  notice  given  not  to  do  so,  it  was 
held  that  where  a^'wife  gave  notice  to  a  dealer  not  to  sell 
intoxicating  liquor  to  her  husband,  upon  violation  of  this 
notice  by  such  dealer,  the  wife  could  maintain  an  action 
against  him  and  his  bondsmen,  although  the  bond  sued 
upon  was  given  subsequent  to  the  notice  and  the  dealer 
at  the  time  of  his  violation  of  the  notice  was  not  operating 
under  the  same  license  as  he  was  at  the  time  the  notice 
Mas  given.""  It  is  also  the  law  that  the  sureties  on  a  dealer's 
bond  are  not  relieved  from  liability  because  the  dealer  failed 
to  do   certain   things  required  by  the  law  before  he   was 


bility  from  the  beginning,  instead 
of  defending  vheir  liability  upon 
a  judgment  against  their  princi- 
pal, which  may  be  taken  without 
notice  to  them." 

One  not  a  party  to  the  bond 
cannot  be  joined  as  a  party  de- 
fendant. Sullivan  v.  Eadezwirtt,  82 
Neb.  657;  118  N.  W.  571. 

59Horst  V.  Lewis,  71  Neb.  365; 
98  N.  W.  1046;  103  N.  W.  460; 
Warden  v.  McConnell,  23  Neb. 
152;  36  N.  W.  278.  In  an  action 
for  sales  during  three  years,  re- 
sulting in  making  the  purchaser 
an  habitual  drunkard,  an  action 
may  be  maintained  on  three  bonds 
with  separate  sureties  given  dur- 
ing that  period.  Merrimane  v. 
Miller,  Mich.  118  N.  W.  11; 
modified,  Merrimane  v.  Miller, 
(Mich.),  122  N.  W.  82. 

<">  In  the  case  of  Rintleman  v. 
Hahn,  20  Texas  Civ.  App.  244; 
49  S.  W.  174,  the  court  said: 
"Under  our  law  a  liquor  license 


may  be  transferred  and  the  li- 
censee again  take  out  another  li- 
cense and  do  business  in  another 
place.  It  is  also  required  that 
each  year  he  take  out  a  new  li- 
cense, give  a  new  bond,  etc.,  and 
the  statute  does  not  seem  to  have 
contemplated  that  the  wife,  moth- 
er, sister  or  daughter  should  be 
required  to  renew  the  notice,  if 
any,  given  to  a  liquor  dealer 
every  time  he  should  change  his 
business  location,  or  every  time 
a  new  license  was  taken  out  by 
him  in  order  to  avail  herself  of 
the  protection  given  by  the  law. 
We  are  of  the  opinion  that  the 
notice  given  in  the  case  by  the 
wife  to  Blair  Bros,  was  sufficient 
as  to  them  to  designate  Fritz 
Hahn  as  one  of  the  prohibited 
class  and  that,  if  they  afterward 
sold  him  whisky  and  beer,  as  al- 
leged, a  breach  of  the  obligation 
of  the  bond  occurred." 
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legally  entitled  to  sell  intoxicating  liquors.  Thus  where  a 
dealer  who  has  given  bond  to  pay  all  damages  that  might  re- 
sult from  the  sale  of  intoxicating  liquors  on  his  premises,  but 
who  had  failed  to  file  the  consent  of  all  property  owners  with- 
in fifty  feet  of  his  saloon,  as  required  by  the  law  as  precedent 
to  his  right  to  operate,  in  a  suit  by  a  wife  against  him 
and  his  bondsmen  for  injuries  to  her  means  of  support  by 
reason  of  the  intoxication  of  her  husband,  caused  by  such 
dealer,  it  was  held  that  his  bondsmen  were  not  excused 
from  liability  by  reason  of  his  failure  to  comply  with 
the  statute.*^  It  is  also  held  that  the  sureties  on  a  dealer's 
bond  are  responsible  not  only  for  the  acts  of  the  principal 
during  the  existence  of  the  bond,  but  also  for  the  results  of 
such  acts,  however  long  they  may  continue.*^  In  Illinois  it 
is  held  that  "the  obligors  on  a  liquor  dealer's  bond  are  bound 
by  a  recital  in  the  bond  as  to  the  time  when  the  license  of 
their  principal  expires,  and  hence  are  liable  for  breaches 
occurring  before  such  time,  though  after  the  expiration  of 
the  license.'"'^  Tn  those  States  where  exemplary  damages 
are  allowed  the  sureties  on  a  dealer's  bond  are  liable  for  them 
as  well  as  compensatory  -damages  to  the  extent  of  the  bond.** 
It  is  quite  clear  that  the  sureties  on  a  dealer's  bond  are  liable 
as  well  as  the  dealer  where  such  dealer's  clerk,  authorized  to 
make  sales  generally  and  to  conduct  the  business,  makes  ille- 

61  In    the    case   of    Breeding   v.  ages   contemplated  in     its   execu- 

Jordan,   115  Iowa  566;   88  N.  W.  tion.    Having  recited  therein  eom- 

1090,  the   court   said:      "The   im-  pliance   with   all   the   preliminary 

munity  of  the  saloon  keeper  from  provisions  of  the  law  and  the  prin- 

the  penalties  of  violating  the  law  eipal  having  engaged  in  t  the  traf- 

is  one  thing,  the  liabilities  of  the  fie   precisely   as   though    this   had 

sureties    on    his    bond,    executed  been  done,  the  sureties  are  not  in 

for  the  benefit  of  any  one  suffer-  a  situation  to  object  that  he  has 

ing  damages  because  of  his  acts,  not  done  that  which  they  in  their 

quite  another.     The  invalidity  of  obligation  have  solemnly  declared 

the  election  of  an  officer  furnishes  has  been  performed." 

no    defense    to   an    action    on   his  «3  Wardell  v.  McConnell,  23  Neb. 

bond.      Neither    is    proof   of   non-  152;  36  N.  W.  278. 

compliance  with  other  conditions  e*  Coleman    v.    People,    78  111. 

of  the  mulct  law  any  defense  to  a  App.  210. 
suit  on  such  bond  for  the  dam- 
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gal  sales  of  liquor  which  result  in  injury  to  an  innocent 
party."^  In  Nebraska  it  has  been  held  that  where  a  liquor 
dealer's  bond  M'as  given  in  the  name  of  a  certain  village 
instead  of  in  the  name  of  the  State,  as  required  by  law,  the 
bond  was  not  invalid  because  of  such  error,  for  the  reason 
that  as  the  bond  was  really  for  the  use  and  benefit  of  whom- 
soever was  injur^  in  consequence  of  its  breach,  and 
as  the  obligee  was  really  a  nominal  party,  a  trustee,  in 
the  absence  of  an  express  statutory  provision  denying  the 
right  to  name  a  different  nominal  party  in  the  bond,  it  must 
be  held  that  the  bond  was  aA'^ailable  to  any  person  who  may 
have  sustained  injuries  by  the  sale  of  liquors  by  the  principal, 
in  the  bond.'' 

Sec.  1058.    Owners  or  lessors  of  premises. 

The  civil  damage  statutes  of  many  States  provide  that  the 
owner  or  lessor  of  a  building  who  rents  or  permits  its  occu- 
pation with  knowledge  that  intoxicating  liquors  are  to  b? 
sold  therein  is  liable  in  damages  for  any  injuries  to  innocent 
parties  caused  by  the  intoxication  of  any  person,  produced 
by  intoxicating  liquors  sold  in  such  building."*  The  statutes 
seem  to  be  broad  enough  to  include  both  the  owner  of  the 

65  Breeding  v.  Jordan,  115  Iowa  yond    the    penalty    of    the    bond. 

56'6;  88  N.  W.  1090;  Richmond  v.  Merrimane  v.  Miller   (Mich),   118 

Shicklev,  57  Iowa  486;    10  N.  W.  N.  W.  11. 

882;   but  no  more,  Merrimane   v.  The  surety  is  not  bound  if  the 

Miller  (Mich.),  118  N.  W.  11.  principal   did  not  have  a,   license. 

In   the   case   of   Boos   v.    State.  Hillman  v.  Gallagher    (Tex.),  120 

11  Ind.  App.  257;   39   X.  E.   197,  S.  W.  505. 

the  court    said :      "If   Gauss   vio-  «8  Schroder  v.  Crawford,  94  111. 

lated  his  bond  in  making  the  sale,  357 ;   34  Am.  Rep.  236 ;   McGee  v. 

his  sureties  were  also  liable  on  the  McCann,    69    Me.    79 ;    McVey    v. 

bond."  Marratt,  80  Iowa  132;   45  N.  W. 

"7  Thomas   v.   Hinkley,    19   Neb.  548;   O'Brien  v.  Putney,  55  Iowa 

324;  27  N.  W.  231.            '  292;  7  N.  W.  615;  Mead  v.  Strat- 

New  York  excise  commissioners  ton,  87  N.  Y.  493;  41  Am.  Rep. 
cannot  change  the  terms  of  a  386;  Hall  v.  Germain,  131  X.  Y. 
bond  by  releasing  the  sureties.  536;  30  X.  E.  591,  affirming  59 
Clement  v.  Empire  State  Surety  Hun  626;  14  X.  Y.  Supp.  5;  Ben- 
Co.,  110  N.  Y.  S.  418.  nett  v.  Levi,  19  N.  Y.  Supp.  226. 

The  sureties  are  not  bound  be- 
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building,  although  he  does  not  directly  rent  the  building  to 
the  person  engaged  in  the  business  of  selling  intoxicating 
liquors,  if  he  has  knowledge  that  such  business  is  being  con- 
ducted, and  the  person  who  is  in  immediate  control  of  it  and 
who  rents  it  with  knowledge  that  intoxicating  liquors  are  to 
be  sold  therein."'  Thus  where  the  owner  of  a  building  left 
its  entire  management  to  an  agent  who  leased  it  to 
another  with  knowledge  that  intoxicating  liquors  were  to 
be  sold  therein,  in  an  action  against  such  owner  for 
damages  growing  out  cf  the  death  of  a  person  caused  by 
his  intoxication  upon  liquors  bought  in  the  building,  it  was 
held  that  the  owner  was  liable,  although  he  had  no  personal 
knowledge  that  the  building  was  to  be  used  for  such  purpose."* 
As  was  well  said  by  the  New  York  court:  "We  think  that 
upon  the  general  doctrine  of  the  law  of  principal  and  agent, 
and  especially  in  view  of  the  character  and  object  of  the 
statute  under  consideration,  the  knowledge  of  the  agent  in 
this  cause  must  be  held  to  be  the  knowledge  of  the  principal ; 
in  other  words,  that  in  a  ease  like  this  the  owner  must  be  held 
to  have  himself  permitted  within  the  meaning  of  the  statute, 
the  occupation  of  the  building  or  premises  for  the  purpose  for 
which  he  has  permitted  his  agent  to  rent  it."  However,  the 
statute  is  not  to  be  so  construed  as  to  make  liable  those  who 
only  have  a  reversionary  and  contingent  interest  in  the  prop- 
erty used  as  a  saloon  and  who  have  no  control  in  the  letting.'^ 
Nor  does  the  pro^asion  of  the  statute  under  consideration 
apply  where  the  owner  of  the  property  nimself  sells  the  liquor 
therein. '^^  As  was  said  by  the  Indiana  court  in  construing 
an  act,  now  repealed:  ""We  think  that  this  pa/rt  of  the  sec- 
tion was  not  intended  to  apply  to  the  owner  of  premises  who 
himself  sells  intoxicating  liquors  therein;  but  was  intended 
to  apply  to  the  owner  of  the  property  for  such  purpose. 
*  *  *■  Where  the  owner  of  the  property  himself  sells,  he  is 
liable  because  he  sells,  and  not  on  account  of  his  ownership 

89  Mead  v.   Stratton,   87   N.   Y.  'i  Castle  v.  Fogerty,  19  111.  App. 

493;  41  Am.  Rep.  386.  619    (Bradw.)   442. 

70  Hall  V.   Germain,   131   N.   Y.  t^  Barnaby  v.  Wood,  50  Ind.  405. 

536;    30   N.  E.   591,   affirming  59 
nun  '629;   14  N.  Y.  Supp.  5. 
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of  the  premises  in  which  the  sale  is  made."  Such  a  statute 
can  also  be  said  to-  have  a  retroactive  effect  to  the  extent  that 
an  owner  of  a  building  who  rented  it  for  saloon  purposes 
prior  to  the  passage  of  the  act  became  subject  to  its  provisions 
in  the  same  manner  and  to  the  same  extent  as  though  the 
owner  had  accepted  the  saloon  keeper  as  a  tenant  subsequent 
to  the  enactment  ofHhe  law.'^^  In  some  jurisdictions  the  stat- 
ute makes  the  owner  or  lessor  of  the  premises  on  which  the 
intoxicating  liquors  are  sold  and  the  dealer  selling  the  in- 
toxicating liquors  jointly  and  severally  liable  for  the  inju- 
rious consequences  of  such  sales.''*  But  the  weight  of  author- 
ity seems  to  be  that,  although  a  joint  action  may  be  main- 
tained against  the  owner  of  the  building  in  which  the  liquors 
are  sold  and  the  dealer  selling  the  liquors,''^  nevertheless  the 


73  In  the  case  of  Mead  v.  Strat- 
ton,  87  X.  Y.  493;  41  Am.  Eep. 
•388,  the  court  said:  "The  claim 
that  Mrs.  Stratton,  if  she  was  , 
the  owner  of  the  premises,  does 
not  come  within  the  provisions  of 
the  statute  so  as  to  render  her 
liable,  is  based  upon  the  fact  that 
slie  had  the  title  when  she  and  her 
husband  went  into  possession,  and 
that  the  act  of  the  Legislature 
upon  which  this  action  is  found- 
ed was  passed  afterward.  The 
position  is  that  the  statute  was 
not  intended  to  be  retroactive.  The 
statute  had  been  in  operation  some 
time  when  the  sale  of  the  liquor, 
was  made,  and  in  the  absence  of 
direct  proof  it  can  hardly  be  as- 
sumed that  the  original  possession 
was  to  be,  and  actually  was,  contin- 
ued without  regard  to  any  future 
change  of  the  law  or  obligations 
of  the  parties,  and  that  for  this 
reason  they  were  to  be  exempted 
from  the  operation  and  effect  of 
all  future  legislative  enactments, 
and  we  are  unable  to  discover  how 
the  doctrine  contended  for  under 
the  circumstances.     Such   a   rule 


would  screen  a  party  for  an  un- 
limited period  of  time  from  the 
operation  of  a  statutory  enact- 
ment, and  clearly  cannot  be  up- 
held. The  presumption  is  that 
the  possession  originally  taken  was 
continued  in  view  of  the  laws  of 
the  State  as  they  were  thereafter 
enacted." 

'■»  In  the  case  of  McGee  v.  Mc- 
Cain, '69  Me.  79,  the  court  said: 
"Under  these  provisions  the  own- 
er's liability  is  evidently  put  up- 
on the  same  ground,  as  that  of  the 
seller,  which  is  that  each  have 
caused  or  contributed  to  the  in- 
toxication, in  different  ways,  per- 
haps, but  each  working  to  the 
same  result.  The  causing  or  con- 
tributing to  the  intoxication  is 
the  cause,  and  the  only  cause,  of 
action  provided  for,  and  makes  the 
guilty  liable,  whatever  be  the 
means  resorted  to.'' 

'5  In  the  case  of  Bennett  v.  Levi, 
19  N.  Y.  App.  236,  the  court  said: 
"The  statute  enables  the  person 
injured  to  proceed  against  the 
owner  or  lessor  jointly  with  the 
lessee  or  occupant  upon  proof  that 
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plaintiff,  if  he  do  not  so  join  the  dealer  and  the  owner 
of  the  building  is  not  precluded  from  bringing  a  separate 
suit  against  the  owner  of  the  building  after  obtaining 
a  judgment  against  the  dealer,  to  secure  a  lien  upon  the 
saloon  premises  to  the  amount  of  the  judgment  obtained 
against  the  dealer.'"  It  is  also  the  law  that  where  an 
action  is  commenced  under  a  provision  of  a  statute, 
such  as  is  now  being  discussed,  and  the  owner  of  the 
property  on  which  the  intoxicating  liquor  was  sold  is  joined 
with  the  dealer  making  the  sale,  the  complaint  averring  the 
owner's  consent  and  knowledge  of  the  unlawful  sales,  describ- 
ing the  property  and  praying  that  the  property  be  subjected 
to  the  payment  of  the  claim  for  damages,  the  doctrine  of 
Us  pendens  applies ;  and  if  such  owner  transfers  the  property 
during  the  pendency  of  the  action,  upon  rendition  of  a  judg- 
ment against  the  dealer  and  owner,  the  lien  of  the  judg- 
ment attaches  tc  the  property  transferred.'^  It  is  held,'*  how- 
ever, that  a  steamboat  is  not  a  "building  or  premises"  within 
the  meaning  of  the  act  so  as  to  make  liable  the  owner  of  a 
steamboat  navigating  a  river  where  injury  resulted  to  plain- 
tiff from  the  intoxication  of  a  party  upon  intoxicating  liquors 
sold  in  the  barroom  of  the  boat.  Unless  the  act  so  declares, 
the  owner  of  the  premises  on  which  intoxicating  liquors  are 
sold  which  result  in  injury  is  not  liable  to  pay  exemplary 
damages,  unless  he  had  knowledge  of  the  particular  sale  which 
occasioned  the  intoxication  resulting  in  injury  to  the  plain- 
tiff.'"    Of  course,  if  the  statute  merely  makes  the  owner's 

the  owner  or  lessor  knowingly  let  v.  Grape,  65  Iowa,  535;   17  N.  W. 

or   permitted   his   premises   to   be  755. 

occupied    for    the    sale    of    intoxi-  '7  O'Brien   v.   Putney,   55   Iowa, 

eating  liquors."    See  also  Loan  v.  292;  7  N.  W.  615. 

Hiney,  53  Iowa,  89 ;  4  N.  W.  865 ;  's  Rouse    v.    Catskill    &    N.    Y. 

LaFrance  v.  Krayer,  42  Iowa,  143;  Steamboat  Co.,  1.33  N.  Y.  679;  31 

Buekham   >.  Grape,  65  Iowa  535;  N.  E.  623;  affirming  61  Hun,  622; 

17  N.  W.  755;   Jackson  v.  Brook-  15  N.  Y.  Supp.  971. 

ins,  5  Hun  530.  '» Ketchum     v.    Fox,    5    N.    Y. 

TeMcVey  v.   Marratt,  80   Iowa,  Supp.    272;    52    Hun,    284;    ovcr- 

132 ;   45  X.  W.  548 ;   LaFrance  v.  ruling  Reed  v.  Terwilliger,  42  Hun, 

Krayer,  42   Iowa,   143;    Buekham  310. 
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property  subject  to  the  judgment  rendered  against  the  dealer, 
it  makes  no  difference  whether  exemplary  damages  enters 
into  the  judgment  or  not.  The  judgment  is  a  lien  in  any 
event.  The  question  as  to  what  is  sufficient  knowledge  and 
consent  of  the  owner  or  lessor  as  to  make  him  liable  under 
the  act  in  question  has  been  often  considered  by  the  courts. 
The  following  rules%,may  be  gathered  from  the  cases:  (a) 
The  liability  of  an  owner  or  lessor  under  the  statute  is  to 
be  deterinined  by  his  knowledge  at  the  time  the  lease  was 
given.  As  was  said  by  the  New  York  court : '"  "  If  he  does 
not  then  know  that  the  premises  are  1;o  be  used  for  the  sale 
of  liquor,  and  does  not  intentionally  shut  his  eyes,  he  is  not 
liable  under  the  act,  although  the  tenant  does  subsequently 
during  the  term  use  the  premises  for  the  sale  of  liquor.  It 
would  be  most  unreasonable  to  charge  a  landlord  with  lia- 
bility who  let  his  premises,  not  knowing  that  they  were  to 
be  used  for  the  sale  of  liquor,  on  the  mere  ground  that  the 
premises^ were  in  fact  so  used  by  the  tenant."  (&)  If  unlaw- 
ful sales  of  intoxicating  liquor  are  made  by  a  tenant,  such 
sales  ipso  facto,  under  certain  statutes,  work  a  forfeiture  of  the 
lease  and  if  the  landlord,  after  knowledge  that  the  forfeiture 
had  been  incurred,  fail  to  enforce  the  forfeiture  and  enter  upon 
the  premises,  he  is  liable  for  all  subsequent  sales  of  intoxicating 
liquors  tesulting  in  injury  to  third  persons.'^  (c)  When  an 
owner  entrusts  the  renting  of  his  property  to  an  agent  and 
such  agent,  without  the  knowledge  of  his  principal,  rents 
the  property  for  saloon  purposes,  the  owner  of  the  property 
is  liable  to  a  third  person  for  the  injurious  results  to  him 
of  the  sales  of  intoxicating  liquor  upon  such  premises.  As 
was  said  by  the  New  York  court :  *^    "  The  statute  in  question 

80  Hall   V.   Germain,  131   N.   Y.       covered  of  the  lessor  where  he  de- 
536;   30  N.  E.  591.  mises  the  premises  for  saloon  pur- 

81  Hall   V.   Grermain,  131   N.   Y.       poses.     Beckerie  v.   Brandon,   133 
53C;  30  N.  E.  591.  111.    App.    114;    affirmed,    229    111. 

82  Hall   V.   Germain,  131   N.   Y.       180;   82  N.  E.  283. 

536;  30  N.E.  591.    See  also  John-  The  lessor  and  lessee  selling  the 

son  V.  Grimminger;  83  Iowa,  10;  liquors  may  be  joined  as   defend- 

48  N.  W.  1052.  ants   in   one   action.     Hedland    v. 

Exemplary  damages  may  be  re-  Geyer,  234  111.  589;  85  N.  E.  203. 
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simply  charges  it  (traffic)  with  a  liability  for  its  own  actual 
pecuniary  loss  as  a  consequence  of  the  traffic  in  a  particular 
instance.  The  statute,  then,  is  seen  to  be  not  penal,  but 
remedial,  and  to  be  so  construed  as  to  give  effect  to  the  rem- 
edy intended  to  be  applied.  That  intention  could  be  easily 
defeated  if  the  owner  of  the  property  available  for  the  busi- 
ness might  put  it  into  the  hands  of  an  irresponsible  agent,  with 
carte  blanche  to  rent  it  as  the  latter  saw  fit,  for  the  benefit  of 
the  former,  and  j'et  be  relieved  from  the  burden  which  the 
law  easts  upon  the  owner,  if  the  property  be  used  for  the 
purpose  specified  in  the  statute."  (d)  The  permission  or 
knowledge  of  the  owner  or  lessor  that  the  premise^  were  to  be 
used  for  the  purpose  of  selling  intoxicating  liquors  is  not  to 
be  presumed  or  inferred,  but  must  be  established  by  clear  and 
satisfactory  proof.*"  (e)  In  those  States  where  the  basis  of 
liability  is  the  illegality  of  the  sale,  it  is  held  that  "to  have 
had  knowledge  of  and  given  his  consent  to  the  unlawful 
use  of  his  property,  the  owner  must  not  only  have  known 
that  the  sales  were  made  therein,  but  he  must  also  have  known 
the  particular  fact  or  circumstance  which  rendered  the  sales 
unlawful.  It  cannot  be  said  that  the  premises  were  occupied 
and  used  for  that  purpose,  -with  his  knowledge  and  consent,  by 
the  person  selling  intoxicating  liquors  contrary  to  law,  unless 
he  had  knowledge  of  the  fact  which  rendered  the  sales  un- 
lawful."** (/)  But  it  is  also  the  rule  in  such  States  that 
where  the  owner  or  lessor  consents  to  the  conduct  of  an  un- 
lawful business  such  as  selling  intoxicating  liquors  without 
license,  he  is  presumed  to  consent  to  every  transaction  that 
may  occar  in  the  business  contemplated  and  to  establish  any 
particular  sale,  it  would  only  be  necessary  to  establish  his 
original  assent  to  the  illegal  use  of  the  property.*^  (g)  It  is 
not  necessary  that  the  strict  relation  of  landlord  and  tenant 
should  exist  between  the  owner  of  the  premises  and  the  dealer 

There  is  no  contribution  between  «*  Myers  v.  Kirt,  64  Iowa,  27 ; 

the  defendants.    Zigler  v.  Rammel,  19  N.  W.  846. 

30  Wkly.  L.  Bull.  115;  4.  Ohio  L.  «=  Wing  v.  Benham,  76  Iowa,  17; 

D.  472.  30  N.  W.  921. 

88  Mead  v.  Stratton,  8  Hun,  148. 
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before  liability  can  be  fastened  upon  the  owner.  It  is  suffi- 
cient if  the  owner  permitted  the  dealer  to  occupy  the  prem- 
ises with  the  knowledge  that  such  dealer  was  to  engage  in  the 
business  of  selling  intoxicating  liquors.'"  (h)  The  knowledge 
and  consent  of  the  owner  or  lessor  may  be  proven  by  circum- 
stantial evidence.  Thus  in  an  action  brought  against  a  dealer 
and  the  ownr.r  of  the  property  in  which  he  was  doing  busi- 
ness for  injuries  resulting  to  plaintiff  by  reason  of  the  sales 
of  intoxicating  liquor  to  an  habitual  drunkard,  it  was  held 
that  evidence  showing  that  the  owner  of  the  building  lived 
near  the  property  in  question  and  visited  the  saloon,  knew 
the  plaintiff's  husband  to  be  an  habitual  drunkard,  and  had 
seen  him  drunk  on  the  street  and  in  his  tenant's  saloon  was 
sufficient  to  establish  notice  of  illegal  sales  upon  the  owner  of 
the  building.'^  (i)  Before  an  owner  or  lessor  is  liable  for  the 
injuries  resulting  from  illegal  sales  of  intoxicating  liquors 
made  upon  his  premises,  it  must  not  only  be  established  that 
such  lessor  or  owner  had  knowledge  of  such  sales,  but  also 
that  such  lessor  or  owner  consented  thereto,  and  consent  is 
not  to  be  presumed  from  mere  knowledge.'*  Thus,  when  it 
was  established  that  the  owner  of  the  premises  was  in  the 
saloon  at  the  time  plaintiff's  husband  drank  and  such  owner 
had  knowledge  of  the  sale,  in  the  absence  of  any  showing 
that  such  owner  consented  to  the  sale,  it  was  held  that  he 
was  not  liable.'^     (j)  But,  although  the  consent  of  the  owner 

80  Mead   v.    Stratton,   87   N.   Y.  and  it  is  impossible  to  believe  from 

493;  41  Am.  Rep.  386.  the  testimony  of  witnesses  that  he 

87  In  the  case  of  McVey  v.  Mar-  did  not  know  of  the  habits  of  Mc- 
ratt,  80  Iowa,  132;  45  N.  W.  548,  Vey,  and  of  the  fact  that  Niik  was 
the  court  said :  "We  have  carefully  selling  intoxicating  liquor  to  him. 
examined  the  evidence  on  this  ques-  If  he  knew  it,  and  made  no  objec- 
tion,' and  our  conclusion  is  that  tion  thereto,  it  is  fair  to  infer 
the  evidence  shows,  without  much  that  he  consented  that  his  prop- 
doubt,  that  the  plaintiflF's  hus-  erty  might  be  used  as  a  place  for 
band  was  a  notorious  and  habitual  the  unlawful  sale  of  intoxicating 
drunkard.     His   drunkenness   was  liquor.'' 

such  as  to  be  observed  by  all  his  ss  Myers  v.  Kirt,  57  Iowa,  421; 

acquaintances.    He  was  habitually  10  N.  W..  828. 

drunk  on  the  streets  and  in  Nilk's  so  In  the  case  of  Myers  v.  Kirt, 

saloon,  and  sometimes  visited  it.  57  Iowa,  421;   10  N.  W.  828,  the 
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or  lessor  must  be  established  before  there  is  liability  on  his 
part,  nevertheless  such  consent  need  not  be  shown  by  any 
positive  or  affirmative  act,  but  may  be  inferred  from  circum- 
stances and  knowledge  of  the  illegal  sales  under  such  con- 
ditions as  properlj'  to  call  forth  a  protest  and  a  failure  to 
make  any  objection.""  In  concluding  this  section,  it  is  in 
order  to  suggest  that  where  a  joint  action  is  brought  against 
the  dealer  and  the  owner  of  the  building  for  injuries  resulting 
from  the  sales  of  intoxicating  liquors,  the  owner  is  entitled  to 
a  jury  to  determine  the  question  of  his  knowledge  and 
consent.*^ 


ARTICLE   VI— ACTIONS. 

SECTION.  SECTION. 

1059.  Time    to    sue — Statute    of       1061.     Pleadings. 

limitations.  1062.    Issues — ^Proof — Variance. 

1060.  Parties. 

Sec.  1059.    Time  to  sue — Statute  of  limitations. 

The  statute  of  limitations  commences  to  run  against  actions 
under  the  civil  damage  statutes  immediately  upon  the  making 
of  the  sales  or  gifts  of  intoxicating  liquor,  which  cause  or  eon- 
tribute  to  the  intoxicating  of  another  and  which  results  in 

court  said:    "But,   conceding  that  thing  which  he  omitted  to  say  or 

there  was  enough  to  prove  knowl-  do,    which    he    might    reasonably 

edge  on  the   part   of  Reckermire,  have  been  expected  to  say  or  do, 

it  was  not  sufficient  to  prove  his  if  he   did  not  consent.     As  there 

consent.    The  burden  was  upon  the  was  no  evidence  upon  this  point, 

plaintiff  to  prove  both.     The  mere  we   think   the   verdict   as   to   him 

fact  that   Reckermire   had  know!-  should  have  been  set  aside."     See 

edge  that   the   plaintiff's   husband  also  Cox  v.  Newkirk,  73  Iowa,  42; 

had  purchased  and  drank  the  glass  34  N.  W.  492. 
of  beer,  if  such  was  the  fact,  had  9»  Losan  v.  Etzel,  62  Iowa,  429; 

no  tendency  to  show  that  he  con-  17  N.  W.  611;  Putney  v.  O'Brien, 

sented  to  the  sale.     That  should  53  Iowa,  89,  117;  4  N.  W.  891. 
have    been    shown    by    something  9i  Loan  v.  Hiney,  52  Iowa,  89 ; 

which  he  said  or  did,  or  by  some-  4  N.  W.  865. 
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injury  to  a  third  person.*'^  The  reason  for  this  rule  is  found 
in  the  fact  that  the  wrongful  act  of  the  dealer  in  causing 
or  contributing  to  the  intoxication  of  another  is  a  personal 
injury  to  the  intoxicated  person,  although  the  right  to  sue 
thereon  is  given  by  statute  to  such  persons  as  may  suffer 
injury  by  reason  of  such  intoxication.''  The  action  is  one 
created  by  statute  jftid  sounds  in  tort.  Therefore  the  limit 
of  time  to  sue  is  fixed  by  the  statute  limiting  the  time  for 
bringing  actions  created  by  statute,"*  and  in  the  absence  of 
such  a  statute  the  time  limit  is  the  same  as  for  other  classes 
of  personal  injuries.  In  those  States  where  the  statute  gives 
the  right  to  certain  enumerated  classes  to  recover  a  certain 
and  fixed  amount  against  dealers  who  shall  make  unlawful 
sales  of  intoxicating  liquors,  it  is  held  that  such  actions  are 
for- the  purpose  of  recovering  a  penalty  or  forfeiture,  and 
the  statute  limiting  the  time  for  bringing  actions  for  penalties 
and  forfeitures  applies."" 

Sec.  1060.    Parties. 

The  weight  of  authority  is  that  a  joint  action  in  the 
names  of  two  or  more  persons  cannot  be  maintained  under 
the  civil  damage  statute  unless  their  joint  interest  is  in- 
vaded or  they  are  jointly  interested  in  the  damages  to  be 
recovered.""  Thus  where  both  parents  of  a  boy  brought  suit 
against  a  dealer  for  selling  him  whisky  by  reason  whereof 
he  became  intoxicated,  and,  in  trying  to  return  home,  fell 
upon  a  railroad  track  and  was  injured  by  a  passing  train, 
thereby  depriving  his  parents  of  their  means  of  support,  it 
was  held  that  there  was  a  misjoinder  of  parties  plaintiff.  As 
was  said  by  this  court  in  passing  judgment :"  "In  the  case 
at  bar  the  interest  as  well  as  the  injury  is  several.    The  dam- 

92  Emmert  V.  Grill,  39  Iowa,  690.  v.    Gallagher    (Tex.),    120    S.   W. 

93  Emmert  v.  Grill,  39  Iowa,  690.  505. 

94  Durein  v.  Pontious,  34  Kan.  96  Durein  v.  Pontioua,  34  Kan. 
353;  8  Pac.  428.  352;    8   Pac.   428;    McGee  v.   Me- 
ss O'Connell     v.     O'Leary,     145  Cann,  69  Me.  79 ;   Delfel  v.  Hau- 

Mass.  311;  14  N.  E.  143;  Hillman       son,  2  Wash.  St.  194;  26  Pac.  220. 

97  McGee  v.  McCann,  69  Me.  79. 
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age  complained  of  is  not  to  property,  but  to  support.  The 
support  of  the  one  cannot  be  that  of  the  other.  The  injury 
to  the  one  in  this  respect  cannot  be  a  direct  injury  to  that 
of  the  other. ' '  Again,  it  has  been  held  that  the  children  of  a 
person  who  was  rendered  incapable  of  furnishing  support  to 
them  by  reason  of  the  sales  and  gifts  of  intoxicating  liquors 
to  him  by  a  dealer  could  not  maintain  a  joint  action  against 
such  dealer  for  loss  of  support."*  The  Kansas  court  well  said : 
' '  The  alleged  wrongs  of  the  defendants  gave  each  of  the  plain- 
tiffs a  right  to  an  action  for  the  damaere  he  had  sustained, 
but  did  not  give  them  any  right  to  maintain  a  joint  action. 
The  case  is  one  in  which  separate  actions  should  have  been 
brought  against  the  defendants ;  that  is,  one  in  which  separate 
actions  should  have  been  brought  by  each  of  the  plaintiffs. 
Our  conclusion,  therefore,  is  that  there  is  a  misjoinder  ap- 
pearing in  the  petition."  Again,  where  the  vsddow  and  three 
minor  children  joined  in  an  action  to  recover  for  the  death 
of  the  husband  and  father  brought  about  by  his  intoxication, 
caused  in  part  by  liquor  sold  him  by  the  defendant,  under  a 
statute  which  provided  in  substance  that  "every  husband, 
wife,  child,  etc.,  who  shall  be  injured,  etc.,  shall  have  a  right 
of  action  in  his  or  her  own  name,  severally  or  jointly,  against 
any  person  or  persons  who  shall,  by  giving  or  selling  intox- 
icating liquors,  have  caused  the  intoxication  in  whole  or  in 
part  of  such  person,"  it  was  held  that  the  term  "severally 
or  jointly"  as  used  in  the  statute  referred  to  the  defend- 
ants and  not  to  the  plaintiffs,  and  that  there  was  a  mis- 
joinder of  parties  plaintiff."®    The  court  in  part  said:    "The 

98  Durein  v.  Pontious,  34  Kan.  ^o  Delfel  v.  Hauson,  2  Wash.  St. 

353;  8  Pac.  428.  194;  26  Pac.  220. 

Under     the     Nebraska     statute  To   recover  damages  for  an  in- 

(Comp.  St.   1907,   §4235)    the  ac-  jury  to  the  property  or  estate  of 

tion  must  be  brought  by  the  party  a  deceased  habitual  drunkard,  his 

or  parties  entitled  to  the  damages,  personal  representative  brings  the 

and  is  not  maintainable  by  the  per-  action.     Kilburn  v.  Coe,  48  How. 

sonal    representatives    of    the    de-  Pr.  144;  and  if  a  person's  property 

ceased.    Murphy  v.  Willow  Springs  has    been   injured   by    a    drunken 

Brewing    Co.,    81    Neb.    223;    115  person,    rendered    intoxicated,    by 

N.  W.  763.  the    defendant,    and   the    plaintiff 


§  1060  DBUNKENNESS.  1934 

first  claim  of  appellant  is  that  there  was  a  misjoinder  of 
parties  plaintiff.  That  the  four  plaintiffs  who,  under  our 
statute,  each  have  a  separate  cause  of  action,  could  not  join 
in  an  action,  unless  by  statute  authorized  so  to  do,  is  elemen- 
tary. It  is  contended,  however,  that  the  section  under  which 
the  action  was  brought  specially  authorized  them  to  sue  jointly 
or  severally.  *  *  'k*  It  is  contended,  on  the  one  hand, 
that  the  words  'jointly  and  severally'  refer  to  the  plaintiffs; 
and  on  the  other,  that  they  refer  to  the  defendants.  We  think 
the  latter  construction  the  true  one.  The  other  construction 
would  lead  to  such  absurd  results  that  it  could  not  be  pre- 
sumed to  have  been  intended  by  the  Legislature.  Under  the 
section  thus  construed,  it  would  be  competent  for  any  number 
of  persons,  however  differently  injured,  to  join  in  one  action, 
and  we  might  have  a  case  where  one  person  was  seeking  to 
recover  for  the  killing  of  a  horse,  and  another  for  the  loss  of 
an  arm.  That  causes  of  action  thus  distinct  and  several  could 
not  properly  be  joined  in  an  action  is  too  manifest  for  argu- 
ment; and  even  if  the  statute  had  provided,  in  express  terms, 
for  such  joinder,  there  could  be  no  real  unity  of  interests 
between  the  plaintiffs,  for  the  reason  that,  though  the  remote 
cause  of  the  loss  to  each  would  be  the  same,  the  immediate 
cause  might  be  entirely  and  widely  separated  acts  of  the  in- 
toxicated person.  Besides,  the  elements  that  entered  into  the 
question  of  damages  would  have  nothing  in  common."  In 
Illinois,  however,  a  somewhat  different  rule  obtains.  Thus 
where  a  wife  and  the  children  of  a  man  Avere  injured  in  their 
means  of  support  by  reason  of  his  intoxication,  it  was  held 
that  the  wife  and  children  might  join  in  a  suit  against  the 
dealer  causing  or  contributing  to  the  intoxication  which  oc- 
casioned the  injury.  The  court  said:  "We  do  not  agree, 
however,  that  it  must  necessarily  follow  that  a  joint  action 
by  persons  injured  in  their  means,  of  support  can  in  no  case 
be  maintained.     Here  it  is  alleged  that  the  children,  all  of 

die,    his    personal    representatives  enjoin   a  liquor   nuisance,   a   per- 

may  revive  the  action.     Morenus  sonal  representative  cannot  be  sub- 

V.  Crawford,  51  Hun,  89;  5  N.  Y.  stituted.     Geyer   v.   Douglass,   85 

8upp.  453.     But  in  an  action  to  Iowa  93;  52  N.  W.  HI. 
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tender  years,  and  the  wife  resided  together  as  one  family,  and 
were  wholly  dependent  upon  the  deceased  father  and  husband 
for  support.  It  was  his  duty,  under  the  law,  to  provide  for 
them,  as  a  family,  the  necessaries  of  life  suitable  to  their 
condition,  to  the  extent  of  his  ability.  True,  they  each  had 
a  separate  right  of  action  for  the  loss  of  that  sort,  but  it  is 
impossible  to  say  that  they  did  not  suffer  a  joint  loss,  and 
we  are  unable  to  see  why,  in  such  a  case  the  wife  and  children 
may  not  join  in  a  suit  to  recover  damages  for  that  loss. ' '  ^ 
And  in  Indiana,  it  is  held  that  where  a  person  was  killed  by 
reason  of  his  intoxication,  the  widow  and  infant  children 
could  join  in  one  action  against  the  dealer  causing  or  contrib- 
uting to  such  intoxication  and  his  bondsmen.^  In  Nebraska, 
under  a  statute  ^  which  provided,  ' '  It  shall  be  lawful  for  any 
married  woman,  or  other  person  at  her  request,  to  institute 
and  maintain  in  her  name  a  suit  on  any  such  bond  [meaning 
liquor  bond]  for  all  damages  sustained  by  herself  and  chil- 
dren on  account  of  such  traffic,  and  the  money  when  col- 


iHelmuth  v.  Bell,  150  111.  26.3; 
37  N.  E.  230,  affirming  49  111.  App. 
626. 

2  In  the  case  of  Wall  v.  State, 
ex  rel  Kendall,  10  Ind.  App.  530- 
533;  38  N.  E.  190,  the  court  said: 
"It  is  alleged  in  the  complaint 
that  his  said  children,  relators 
herein,  at  the  date  of  his  death, 
were  all  infants  of  tender  years 
and  incapable  of  earning  a  living 
for  themselves,  and  said  children 
and  his  wife  were  at  said  defend- 
ant's death  all  dependent  upon 
him  for  support  and  living;  that 
he  was  able-bodied,  in  good  health 
and  capable  of  earning  a  living  for 
his  family.  It  is  clear,  under  the 
statute,  that  any  person  who  shall 
sustain  any  injury  or  damage  on 
account  of  the  violation  of  any  of 
the  provisions  of  the  act  in  rela- 
tion to  the  sale  of  intoxicating  li- 


quors by  retail,  may  maintain  such 
action.  Section  5323,  supra.  The 
entire  liability  on  the  bond  is  lim- 
ited to  two  thousand  dollars.  Sec- 
tion 5315,  supra.  We  are  there- 
fore not  able  to  see  any  reason  why 
all  the  persons  interested  in  recov- 
ering damages  growing  out  of  one 
and  the  same  unlawful  act  should 
not  join  as  relators  in  an  action 
in  the  name  of  the  State  on  the 
bond.  It  is  perhaps  true  that  each 
person  interested  might  act  as  a 
relator  in  the  institution  of  a  sepa- 
rate action,  but  the  recovery  on 
the  bond  in  all  of  them  could  not 
in  any  event  exceed  two  thousand 
dollars.  The  policy  of  the  law, 
however,  should  be  to  encourage 
the  adjudication  of  the  entire  lia- 
bility in  one  action  where  it  can 
be  done  without  prejudice  to  the 
rights  of  any  one." 
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leeted  shall  be  paid  over  for  the  use  of  herself  and  chil- 
dren, "  ^  it  was  held  that  a  wife  and  children  constituting  one 
family  may  join  in  one  action  for  an  injury  to  the  husband 
and  father  occasioned  by  his  intoxication  upon  intoxicating 
liquors  sold  or  given  him  by  the  defendant.*  It  is  clear 
that  where  the  wife  has  been  injured  in  person,  property 
or  means  of  support  by  reason  of  the  intoxication  of  her  hus- 
band she  may  maintain  the  action  against  the  dealer  caus- 
ing, or  contributing  to  the  intoxication  without  joining  her 
husband  as  a  party  plaintiff.^ 

Sec.  1061.    Pleadings. 

The  following  points  of  pleading  are  deducible  from  the 
decisions  with  reference  to  the  declaration  or  complaint  in  a 
suit  under  the  "Civil  Damage  Statute:"  (a)  The  declara- 
tion or  complaint  must  state  that  the  injury  complained 
of  was  in  consequence  of  the  intoxication."  (6)  The  dec- 
laration or  complaint  must  state  that  the  intoxication  re- 
sulted in  whole  or  in  part  from  intoxicating  liquors,  sold 
or  given  by  the  defendant  to  the  person  becoming  thereby 
intoxicated,  and  that  he  drank  the  same.'  ThuS-^  it  was 
held  where  the  complaint  charged  the  defendant  that  "he 
dold,  bartered,   or  gave,  or  permitted  to  be  sold,  bartered 

sLawa     of     1873      (Nebraska),  to  an  averment  tha(;  in  consequence 

i    577,  p.  853.      ,  of  the  intoxication,  he  fell,  etc.,  as 

*  Roose  V.  Perkins,  9  Neb.  304 ;  the  statute  requires." 
2.  N.  W.  715;   31  Am.  Eep.  409;  'In  the  case  of  Ford  v.  Ames,  36 

Jones   V.   Bates,  26  Neb.  693;    42  Hun   571,   the  court   said:      "The 

N.  W.  751;  4  L.  R.  A.  495  demurrer   admits   that   by   reason 

5  Mitchell  V.  Ratts,  57  Ind.  259.  of  the  intoxication  of  Amos  Ford, 

« In  the  case  of  Schwarm  v.  Os-  caused  as  stated  in  the  complaint, 
born,  59  Ind.  245,  the  court  said:  the  plaintiff  has  been  injured  in 
"We  do  not  think  the  complaint  is  her  property  and  means  of  sup- 
sufficient.  The  allegation  is,  that  port,  that  said  intoxication  'was 
while  in  a  state  of  intoxication,  caused  in  whole  or  in  part  by  intox- 
so  that  he  was  incapable  of  know-  icating  liquors  sold  or  given  away 
ing  what  he  was  about,  or  taking  by  the  defendant.  This  admits  all 
care  of  himself,  he  fell  into  an  the  facts  which  the  statute  says 
open  cellar  in  the  city  of  Lafay-  give  a  right  of  action." 
ette,   etc.     This  is  not  equivalent 
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or  given  to  the  said  Daniel  0.,  in  his  said  saloon,  a  quan- 
tity of  intoxicating  liquor,  which  the  said  Daniel  0.  then 
and  there,  in  and  upon  said  premises,  drank;"  that  the 
averment  as  to  sales  being  in  the  alternative,  it  was  no 
better  than  if  it  had  been  simply  alleged  that  the  defendant 
permitted  the  liquor  to  be  sold,  bartered  or  given  to  Daniel 
0.  in  the  defendant's  saloon,  and  such  allegation  would  be 
fatally  defective.^  In  Nebraska,  however,  due  to  the  peculiar 
wording  of  the  statute,  it  is  not  necessary  to  allege  that  the 
injury  resulted  from  or  was  in  consequence  of  the  intoxi- 
cation, it  being  sufficient  to  allege  the  intoxication  and  negli- 
gence of  the  person  to  whom  the  defendant  sold  the  intoxi- 
cating liquor  and  the  injury  to  plaintiff/*  (c)  It  is  not  nec- 
essary, however,  to  allege  the  particular  kind  of  liquor  sold, 
bartered  or  given  away,  the  quantity  sold  or  the  price  paid.' 
(d)  Nor  is  it  necessary  to  allege,  when  a  sale  or  gift  to  an 
intoxicated  person  is  counted  on,  that  the  defendant  knew 
that  the  person  to  whom  he  sold  or  gave  the  intoxicating 
liquor  was  intoxicated  at  the  time  of  such  sale  or  gift,  for 
the  reason  that  this  fact  will  be  presumed  from  the  very 
nature  of  the  case.'"  (e)  But  in  an  action  counting  on  the 
illegal  sales  of  intoxicating  liquors  to  an  habitual  drunkard 

8  Ditton  V.  Morgan,  56  Ind.  60.       saloon  keeper  knew  he  was  intox- 
8*  Nowotny    v.    Blair,    32    Neb.       icated.      That    will    be    presumed 

175;  49  N.  W.  357.  from  the  very  nature  of  the  case." 

9  Walser  v.  Kerrigan,  56  Ind.  See  also  Wright  v.  Treat,  83  Mich. 
301;  Edwards  v.  Brown,  67  Mo.  110;  47  N.  W.  243;  Berkemeir  v. 
377.  It  is  usually  sufficient  to  State  (Ind.),  88  N.  E.  634;  Green- 
allege  it  was  intoxicating,  and  add-  er  V.  Nilehaus  (Ind.),  89  N.  E. 
ing  after   that  allegation   that  it  377. 

was  whisky,  does  not  confine  the  An    allegation    that     defendant 

proof  to  whisky.    Flower  v.  Wit-  sold  liquor  to  plaintiff's  husband 

kovsky,  69  Mich.  371 ;   37  N.  W.  while  he  was  in  an  intoxicated  con- 

304.  dition  is  not  open  to  the  objection 

i»  In    Fletcher    v.    Fowler,    83  of   averring    the    intoxication    by 

Mich.  52;   46  N.  W.  1023;    10  I..  way    of    recital,    "while"    having 

E.  A.  80,  the  court  said:    "In  this  the  meaning  "at  the  same  time." 

statutory    action,    counting    upon  Greener  v,  Nilehaus  (Ind.),  89  N. 

a  sale  to  an  intoxicated  person,  it  E.  377. 
is  not  necessary  to  allege  that  the 
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to  the  injury  of  plaintiff,  it  is  usually  necessary  for  the  decla- 
ration or  complaint  to  allege  that  the  defendant  knew  that 
the  person  to  whom  he  sold  was  an  habitual  drunkard.^"^ 
(/)  In  a  suit  under  the  statute  brought  by  a  wife  against  a 
dealer  for  causing  her  husband's  intoxication,  the  declaration 
or  complaint  need  only  allege  generally  that  the  plaintiff 
was  injured  in  tier  means  of  support  in  consequence  of  her 
husband's  intoxication,  but  thereunder  plaintiff  can  prove 
only  the  extent  of  the  injury  to  her  means  of  support  sus- 
tained as  the  necessary  consequence  of  her  husband's  intoxi- 
cation, as  that  resulting  from  his  inability  to  labor  while 
intoxicated ;  but  when  plaintiff  wishes  to  prove  that  she  has 
suffered  damages  in  her  means  of  support,  the  natural,  but 
not  the  necessary,  result  of  her  husband's  intoxication,  she 
must  allege  such  damages  in  her  complaint  or  declaration.'^ 
(fif)  The  complaint  or  declaration  need  not  allege  that  the 
plaintiff  was  free  from  fault  contributing  to  the  injury.'* 
(h)  The  declaration  or  complaint  need  not  refer  to  the  law 
authorizing  plaintiff  to  sue,  for  the  reason  that  the  statute 
is  a  public  act  of  which  the  courts  take  judicial  notice." 
(i)  In  an  action  brought  by  the  administrator  of  a  person 
who  met  his  death  by  reason  of  his  intoxication,  it  is  necessary 

11  Market  v.  Hoffner,  5  Ohio  Dee.  ing  the  violation  of  a  positive  law, 
335.  This,  however,  usually  de-  in  knowingly  selling  intoxicating 
pends  upon  the  exact  wording  of  liquors  to  the  plaintiflF's  husband 
the  statute.  It  has  been  held  not  while  he  was  in  a  state  of  intoxi- 
necessary  to  aver  knowledge.  Berk-  cation.  Where  one  merely  neglects 
emeir  v.  State  ( Ind. ) ,  88  X.  E.  a  duty  which  the  law  imposes  upon 
634.  him,  his  act  may  be  one  of  mere 

12  Pegram  v.  Stortz,  31  W.  Va.  neglect  or  non-feasance,  but  where, 
220;  6  S.  E.  485.  in  violation  of  a  positive  statute, 

13  In  the  case  of  Beem  v.  Chest-  he  does  an  act  to  the  injury  of  a 
nut,  120  Ind.  290;  22  N.  E.  303,  third  person,  he  thereby  invades 
the  court  said :  "This  was  not  the  rights  of  the  other,  and  his  act 
an  action  based  upon  the  mere  neg-  is  one  of  actual '  aggressive  wrong, 
ligence  or  non-feasance  of  the  de-  The  rule  applicable  in  cases  of 
fendant,  in  failing  to  do  that  which  assault,  or  assault  and  battery, 
the  law  required  of  him,  or  made  govern  in  such  cases." 

it   his   duty  to   do,   but   upon   an  i* Lucas  v.  Johnson  (Texas),  64 

actual  aggressive  wrong,  constitut-       S.  W.  823. 
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for  the  complaint  or  declaration  to  allege  that  the  intoxicat- 
ing liquors  were  furnished  decedent  at  a  time  when  he  was 
incapable  of  consenting,  and  an  allegation  that  the  decedent 
was  furnished  liquors  ' '  at  times  when  he  was  totally  incapable 
of  transacting  ordinary  business,  and  at  times  when  he  was 
so  dazed  with  liquor  that  he  had  no  self-control  or  judgment, 
and  when  he  was  intoxicated"  is  not  sufficient."  This  rule 
applies,  of  course,  only  in  those  eases  where  a  recovery  is 
sought  by  the  intoxicated  person  himself  or  his  personal  rep- 
resentative, (i^  "Where  plaintiff  counts  upon  a  number  of 
sales  or  gifts  of  intoxicating  liquors  for  recovery,  an  allega- 
tion that  sxich  sales  and  gifts  were  made  during  the  spring 
and  summer  of  a  given  year  is  sufficient  to  withstand  a  motion 
to  make  more  specific."  (fc)  In  an  action  by  a  wife  to  recover 
damages  for  furnishing  her  husband  with  intoxicating  liquors, 
it  is  proper  to  allege  the  cause  of  action  as  a  continuing  one." 
(/)  Where  the  action  is  based  upon  the  illegal  sales  of  intoxi- 
cating liquors  after  written  notice  has  been  served  upon  the 
dealer  not  to  sell,  the  complaint  or  declaration  need  not  set 
out  the  notice  or  the  return  thereon.  An  averment  that  de- 
fendants were  duly  and  lawfully  served  with  a  written  notice 
not  to  sell  is  sufficient.^*  (m)  Where  the  allegations  in  a 
complaint  or  declaration  are  that  the  intoxicating  liquors  sold 

15  Bissell  V.  Starzinger,  112  Iowa  sufficiently     allege     a     compliance 

266;  83  N.  W.  1065;  see  also  Mc-  with  the  requirement  of  the  stat- 

Cue  V.  Klein,   60   Tex.    168.     But  ute,   because   it   does   not   set   out 

here  the  language  of  the  statute  the  notice  and  sehriff's  return  of 

may   vary    the    rule.     Palmer     v.  the  same  to  the  county  court,  as 

Schurz  (S.  D.),  117  S.  W.  150.  the   act   prescribes.     The   declara- 

18  Carrier  v.  Bernstein,  104  Iowa,  tion  alleges  that  defendants  were 

592 ;  73  N.  W.  1076.  duly  and  lawfully  served  with  a 

17  Wood  V.  Lentz,  116  Mich.  275;  written  notice  not  to  sell  to  plain- 

74  X.  W.  462;  Sackett  v.  Rudder,  tiff's  husband.     This  is  sufficient. 

152  Mass.  397;   25  N.  E.   736;   9  The    wording    of    the    notice,    the 

L.  E.  A.  391.  manner    in   which    the    legal    ser- 

,18  In     the     case     of     Riden     v.  vice  was  made,  and  what   return 

Gremm,     97     Tenn.     220;     36     S.  was  made  and  indorsed,  are  mat- 

W.    1097;    35   L.   E.  A.   587,   the  ters  to  be  shown  in  proof  so  far 

court   said :      "It  is  insisted  that  as  they  are  material." 
the  plaintiff's  declaration  does  not 
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• 

to  the  husband  of  plaintiff  were  in  sufficient  quantities  to  pro- 
duce intoxication,  that  plaintiff's  husbgjid  drank  them,  thereby 
became  intoxicated,  and  that  while  in  such  drunken  state 
the  defendant  continued  to  furnish  him  intoxicating  liquors, 
an  allegation  thereafter  made  that  by  reason  of  the  use 
thereof  said  plaintiff's  husband  "has  become  an  habitual 
drunkard"  is  not  irrelevant."  (w)  In  an  action  for  partial 
loss  of  support,  the  term  "in  a  great  measure,"  qualifying 
the  allegations  of  the  loss  of  labor  and  support  by  the  in- 
toxicated person  who  was  rendered  so  by  the  liquors  furnished 
by  the  defendant,  is  sufficiently  definite  as  to  the  amount  of 
loss.^"  (o)  Under  a  statute  which  provides  that  a  judgment 
rendered  shall  be  a  lien  on  the  premises  whereon  the  intoxi- 
cating liquors  were  illegally  sold  which  caused  the  injury, 
if  the  owner  of  the  premises  had  knowledge  of  the  sale, 
the  complaint  or  declaration  need  not  allege  that  such  sale 
was  made  with  the  consent  of  such  owner.^^  An  allegation 
of  the  use  of  the  building  for  the  selling  of  intoxicating 
liquors  in  violation  of  law,  with  the  knowledge  of  the  owner, 
is  sufficient.'^  (p)  In  an  action  iij  which  it  is  not  sought  to 
establish  a  lien  on  the  premises  whereon  the  intoxicating 
liquors  were  sold  which  caused  the  injury,  a  description  of 
the  particular  place  of  sale  in  the  complaint  or  declaration 
is  surplusage  and  does  not  prevent  proof  of  sales  at  other 
places.'^  (q)  In  those  States  where  exemplary  damages  are 
recoverable  it  is  not  necessary  to  make  a  claim  for  such 

19  Roberts  v.  Taylor,  19  Neb.  Impossible  to  state  definitely  tlie 
184;  27  N.  W.  87.  number   of   hours    the   party   was 

20  In  the  case  of  Roberts  v.  Tay-  partially  sober  so  as  to  be  able  to 
lor,  19  Neb.  184;  27  N.  W.  87,  perform  some  work.  A  general 
the  court  said :  "The  sale  of  li-  allegation  therefore  is  sufficient.'' 
quor  and  intoxication  of  the  hus-  21  Judge  v.  Flourney,  74  Iowa 
band  are  the  cause  of  the  injury  164;  37  N.  W.  130;  Judge  v. 
and  the  loss  of  the  means  of  sup-  O'Conner,  74  Iowa  166;  37  N.  W. 
port  the  consequence.     If  the  loss  131. 

is  not  entire,  it  may  be  stated  in  22  McGee  v.  McCann,  69  Me.  79. 

such  words  as  to  show  that  fact  23  Gustafson  v.   Wind,   62   Iowa 

Where  it  is  alleged  that  the  int'ox  281;   17  N.  W.  523. 
ication  is  continuous,  it  would  be 


1941 


CIVIL   DAMAGES — ACTIONS. 


§1061 


damages  in  the  declaration  or  complaint,  but  the  jury  in  the 
proper  ease  can  allow  such  damages  without  such  a  claim."* 


2*  Gustafson  v.  Wind,  62  Iowa 
281;  18  N.  W.  523. 

Where  the  action  was  brought 
by  the  wife  in  her  name,  and  U 
should  have  been  brought  in  the 
name  of  the  State  on  her  relation, 
it  was  held  not  to  be  error  to  per- 
mit the  plaintiff  to  amend  her 
complaint  at  the  close  of  her  evi- 
dence in  chief,  by  inserting  before 
her  name  the  words  "State  of  In- 
diana, on  the  relation  of."  Brandt 
V.  State,  17  Ind.  App.  311;  46  N. 
E.  682. 

In  an  action  to  recover  dam- 
ages because  of  the  death  of  plain- 
tiff's husband,  an  allegation  that 
by  reason  of  the  intoxicated  con- 
dition of  certain  person,  including 
her  husband,  he  was  thrown  on  the 
floor  and  was  mortally  wounded, 
is  sufiSciently  definite,  in  the  ab- 
sence of  an  application  to  make 
more  definite.  Smiser  v.  State,  17 
Ind.  App.  519;  47  N.  E.  229. 

Facts  must  be  alleged  sufficient 
to  show  that  the  sale  or  gift  is 
one  forbidden  by  statute,  or  an  il- 
legal sale.  But  a  complaint  for 
wrongful  sales  to  plaintiff's  hus- 
band, whereby  she  lost  his  sup- 
port, need  not  aver  the  quantity 
sold,  on  the  theory  that  a  sale 
over  a  certain  amount  is  not  made 
a  criminal  offense.  Berkemeir  v. 
State  (Ind.),  88  N.  E.  634. 

The  complaint  must  show  a 
casual  connection  between  the  in- 
toxication and  the  injury.  But 
one  which  charges  a  sale  to  an  in- 
toxicated man,  thereby  increasing 
his  intoxication,  by  reason  of  which 
he  was  rendered  insane  and  in- 
capable of  taking  care  of  himself. 


and  while  in  that  condition,  by 
reason  of  such  sale,  he  attempted 
to  pass  up  a  flight  of  stairs  and 
was  injured,  does  sufficiently  show 
such  casual  connection.  Berke- 
meir V.  State  (Ind.),  88  N.  E. 
377. 

Under  a  statute  allowing  a  re- 
covery of  damages  from  one  person 
causing  another's  injury,  a  decla- 
ration averring  that  the  defendant 
unlawfully  sold  liquor  to  one  who 
became  intoxicated  and  killed 
plaintiff's  wife  who  was  dependent 
on  plajintifl'  for  support,  whereby 
he  lost  her  society,  etc.,  states  a 
cause  of  action.  Forfeter  v.  Moore, 
67  N.  H.  460;  36  Atl.  360. 

Where  the  action  is  brought  up- 
on the  defendant's  bond,  it  must 
be  averred  and  proven  that  the 
bond  had  been  approved  by  the 
proper  officer  or  board  and  filed. 
Hillman  v.  Gallagher  (Tex.), 
120  S.  W.  505.  But  an  allega- 
tion that  the  bond  was  duly  de- 
livered to  the  county  treasurer, 
at  the  time  having  upon  it  the  en- 
dorsement of  the  approval  of  the 
proper  village  board,  and  was  by 
the  treasurer  duly  filed  in  his  of- 
fice, is  a  sufficient  allegation  of  ap- 
proval and  filing.  Anthony  v. 
Krey,  70  Mich.  629 ;  38  N.  W.  603. 

It  has  also  been  held  that  an 
allegation  of  approval  and  filing  is 
not  necessary  where  the  endorse- 
ment on  the  bond,  signed  by  the 
county  auditor  and  forming  part 
of  the  complaint,  showed  that  the 
bond  had  been  approved  by  the 
county  board.  Palmer  v.  Schurz 
(S.  D.),  117  N.  W.  150. 

In  Canada  it  has  been  held  suffi- 
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Sec.   1062.    Issues— Proof— Variance. 

It  is  a  general  rule  that  the  proof  must  substantially  corre- 
spond with  the  allegations  of  the  declaration  or  complaint. 
Thus,  where  the  complaint  or  declaration  counts  for  recovery 
because  of  injury  to  plaintiff's  means  of  support,  evidence  as 
to  injury  to  plaint^ 's  person  is  not  admissible.^"  But  where 
the  declaration  or  complaint  alleges  that  intoxication  was 
caused  in  whole  by  the  defendant,  it  is  no  variance  where  the 
evidence  established  that  the  intoxication  was  caused  in  part 
by  the  defendant,  because  torts  are  divisible,  and  in  them  the 
plaintiff  may  prove  a  part  of  his  charge  and  recover  if  there 
be  enough  proved  to  support  the  tort.^"    And  where  the  eom- 


cient  to  aver  that  the  defendant 
was  a  hotel  keeper,  without  aver- 
ring he  had  a  license  to  sell.  Cay- 
ionette  v.  Girard,  1  Mon.  S.  C. 
182;  28  Low.  Can.  Jr.  177. 

Where  the  statute  gave  the  right 
to  any  citizen  of  the  county  to 
bring  an  action  for  a  forfeiture 
to  the  school  fund,  against  any 
person  selling  liquors  to  an  habi- 
tual drunkard,  a  failure  to  aver 
the  citizenship  cannot  be  objected 
to  for  the  first  time  in  the  Su- 
preme Court.  Church  v.  Higham, 
49  Iowa  482. 

Where  a  statute  gave  a  right  of 
action  to  a  parent  against  a  sa- 
loon keeper  for  permitting  the 
former's  son  to  enter  his  place  of 
business  and  remain  therein,  a 
complaint  alleging  that  the  defend- 
ant was  engaged  in  the  business  of 
selling  intoxicating  liquors,  had 
obtained  a  license  and  had  given 
a  liquor  dealer's  bond,  and  that  he 
permitted  plaintiff's  minor  son  to 
enter  and  remain  in  his  "place  of 
business"  is  sufficient;  and  there 
was  not  a  fatal  variance  on  proof 
that  the  defendant  had  two  places 
of  business  in  the  town,  in  one  of 


which  he  did  not  sell  liquors.  So 
an  allegation  that  in  April  or  May, 
1906,  and  particularly  on  or  about 
May  10,  1906,  he  permitted  the 
minor  to  enter  and  remain  in  his 
saloon  two  different  times,  is  suf- 
ficient. Each  entry  and  remain- 
ing is  a  separate  cause  of  action. 
Markus  v.  Thompson  (Tex.  Civ. 
App.),  Ill  S.  W.  1074. 

25  In  the  case  of  Hackett  v. 
Smelsley,  77  111.  109,  the  court 
said :  "As  the  declaration  in  this 
case  counted  only  upon  an  injury 
in  means  of  support,  the  evidence 
should  have  been  confined  to  such 
injury,  and  it  was  error  to  admit 
this  evidence  of  personal  injury  and 
ill  treatment,  and  it  was  such  evi- 
dence as  was  highly  calculated  to 
operate  injuriously  to  the  defend- 
ant." 

20  In  the  case  of  Roth  v.  Eppy, 
80  111.  283,  the  court  said:  "The 
averment  in  the  declaration  is  that 
the  defendant  sold  and  gave  to 
Eppy  intoxicating  liquors,  and 
thereby  caused  him,  the  said  Geo. 
Eppy,  to  become,  and  he  was 
during  that  time  (before  named), 
habitually      intoxicated.       It     is 
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plaint  or  declaration  alleges  immaterial  matter,  it  is  not 
necessary  to  prove  such  immaterial  allegations  to  recover  upon 
the  complaint  or  declaration.  Thus,  "where  a  declaration 
in  a  suit  by  a  widow  to  recover  damages  for  the  death  of  her 
husband  by  the  sale  of  intoxicating  liquor  to  him,  alleged  that 
he  was  killed  by  a  train  of  cars  in  consequence  of  his  intoxi- 
cation, without  any  fault  on  the  part  of  the  railway  company, 
it  was  held  that  in  the  absence  of  proof  of  fault  on  the 
part  of  the  company  it  would  be  presumed  there  was  none, 
and  that  the  allegation  not  being  material,  was  not  necessary 
to  be  proved."  -^  Again,  it  has  been  held  that  there  was  no 
variance  where  the  complaint  or  declaration  alleged  injuries 
resulting  from  sales  of  intoxicating  liquors  made  from  Febru- 
ary 1st  to  September  1st,  1885,  and  the  proof  showed  that 
no  sales  were  made  earlier  than  the  middle  of  March  of  that 
year.^'  In  those  cases  where  the  proof  is  not  justified  by  the 
allegations  in  the  declaration  or  complaint,  it  is  sometimes 
permissible  to  amend  the  declaration  or  complaint  to  corre- 
spond with  the  proof  where  no  new  cause  of  action  is  intro- 
duced. Thus,  in  an  action  for  damages  for  injuries  to  means 
of  support  by  reason  of  the  intoxication  of  plaintiff's  husband, 
she  was  allowed  to  amend  her  petition  to  the  extent  of  show- 
ing that  her  husband  had  committed  an  assault  upon  her 
while  in  such  state  of  intoxication,  causing  injury  to  her 

claimed  this  is  an  averment  that  are    divisible,    and    in    them    the 

the    intoxication    was     caused     in  plaintiff  may  prove  a  part  of  his 

whole  by  the  defendant,  and  that  charge    and    recover    if    there    be 

such    must   be    proof;    that    it   is  enough     proved    to     support    the 

not    sufficient   that   the    intoxica-  tort.    This  objection  we  regard  as 

tion  was   caused   in   part  by  the  without    force."     See   also    Bran- 

'  defendant,     and     that    the     most  non  v.  Silvernail,  81  111.  434;  Ed- 

which  the  proof  shows  is,  that  de-  wards    v.    Woodbury,     156    Mass. 

fendant  caused  the  intoxication  in  21;  30  N.  E.  175. 

part.     The  statute  gives  the  right  27  Schrader  v.  Crawford,  94  III. 

of    action    where     the     defendant  357;    34   Am.   Rep.  236;    see  also 

shall  have  caused  the  intoxication,  Gustafson  v.  Wind,  62  Iowa  281 ; 

in  whole  or   in   part.     Contracts  17  N.  W.  523. 

are   entire,    and    must    be   proved  28  Arnold  v.  Barkalow,  73  Iowa 

substantially  as  alleged,  but  torts  183 ;  34  N.  W.  807. 
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person.-'  Again,  in  an  action  by  a  wife  on  a  liquor  dealer's 
bond  for  injury  caused  by  sale  of  liquors  to  her  husband,  it 
was  held  not  error  to  allow  plaintiff,  at  the  close  of  her  evidence 
in  chief,  to  amend  her  complaint  by  inserting  in  the  first 
line  thereof,  and  in  the  title  before  her  name,  the  words 
"State  of  Indiana  on  the  relation  of,"  so  as  to  make  the 
action  one  in  the  Aame  of  the  State  on  the  i-elation  of  the 
injured  party,  nor  .was  it  error  to  refuse  a  continuance  to  the 
adverse  party  by  reason  of  such  amendment,  for,  as  said  by 
the  Indiana  court :  ' '  The  amendment  did  not  affect  the  issue 
on  trial.  The  nature  of  the  action  was  not  changed.  •  *  • 
The  amendment  was  in  furtherance  of  justice  and  was  within 
the  letter  as  well  as  the  spirit  of  the  statute.'"''  Again, 
where  the  declaration  or  complaint  counted  upon  sales  of  in- 
toxicating liquors  to  a  person  in  the  habit  of  becoming  in- 
toxicated and  failed  to  allege  knowledge  on  the  part  of  the 
defendant  of  such  fact,  where  the  question  was  raised  for  the 


2!>  In  the  case  of  Chase  v.  Ken- 
inston,  76  Me.  209,  the  court  said: 
"It  is  insisted  by  the  counsel  for 
the  defendants  that  this  amend- 
ment was  not  legally  allowable, 
because  it  introduced  a  new  cause 
of  action  and  'new  elements  of 
damage.  We  think  it  does  not 
introduce  a  new  cause  of  action, 
and  that  it  was  legally  allowable 
under  the  statute  upon  which  the 
action  is  based,  the  cause  of  action 
against  the  defendants  is,  that 
they  caused  or  contributed  to  the 
intoxication  of  the  plaintiff's  hus- 
band, by  selling  him  the  intoxi- 
cating liquor,  by  reason  of  wl^ich 
the  plaintiff  was  damaged.  She 
set  out  in  ber  declaration  the  dam- 
age to  her  means  of  support,  and 
that  she  *was  thereby  otherwise 
injured.'  This  last  allegation  is 
too  general  to  authorize  proof  of 
her  dami^es  by  the  assault.  The 
is  limited  to  the  same 


specific  tort  of  the  defendants,  set 
out  in  the  original  count,  and 
authorized  no  proof  of  an  assault 
by  her  husband,  except  for  the 
same  intoxication,  and  at  the  same 
time  alleged.  It  introduced  no 
new  cause  of  action,  but  was  mere- 
ly a  more  specific  allegation  of 
the  damages  resulting  from  the 
cause  alleged,  which  were  not  suf- 
ficiently specified.     »     •     * 

"There  are  strong  reason  for  the 
allowance  of  an  amendment  in 
cases  like  this.  This  plaintiff  can 
maintain  but  one  action  for  the 
same  tort,  unless  it  be  a  contin-  ^ 
uing  tort,  and  if  the  court  has  no 
power  to  allow  the  amendment, 
the  plaintiff  must  become  non-suit 
and  commence  anew,  or  prosecute 
the  action  to  judgment,  losing  a 
part   of   the    damages   sustained." 

so  Brandt  v.  State,  17  Ind.  App. 
311;  46  N.  E.  682. 
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first  time  at  the  trial,  it  was  held  proper  for  the  trial  court  to 
permit  the  necessary  araendment.^^  It  has  been  held  that 
there  is  no  variance  in  the  proof,  where  the  declaration  or 
complaint  charged  a  conspiracy  between  two  liquor  dealers 
to  sell  plaintiff's  husband  intoxicating  liquors,  which  they 
did,  causing  injury  to  plaintiff,  where  plaintiff  dismissed 
as  to  one  and  relied  upon  the  sales  of  liquor  made  by  the 
other  to  recover,  for,  after  the  discontinuance  as  to  one  de- 
fendant, the  action  became  as  if  originally  brought  against 
such  one,  arid  the  complaint  was  sustained  by  evidence  of  dam- 
age sustained  by  the  acts  of  that  one.^^  Where,  in  an  action 
under  the  civil  damage  statute,  the  defendant  desires  to  set 
up  new  matter  constituting  a  defense,  it  must  be  pleaded  in 
an  answer  and  cannot  be  introduced  under  a  general  denial. 
Thus,  where  it  is  sought  to  be  shown  that  plaintiff  consented 
to  the  sale  of  intoxicating  liquor  to  her  husband,  it  must  be 
specially  pleaded.'* 

31  In    Fletcher     v.     Forler,    83  amend,  the  court  should  have  al- 

Mich.    52;    46   N.   W.     1083,    the  lowed    the    amendment.      A    spe- 

court  said:     "The  only  objection,  cial  demurrer  would  have   raised 

in   substance,   that  can  be   raised  the  question  and  secured  its  early 

to  it   (the  complaint)   is  the  fail-  determination.     Where  such  ques- 

ure  to   allege  that  the  defendant,  tions  are  raised  for  the  first  time 

William    S.    Forler,    had    knowl-  upon  the  trial,  the  furtherance  of 

edge  that  plaintiff's  husband  was  justice   requires  that  trial  courts 

in  the  habit  of  getting  intoxicat-  shall  allow  amendments.'' 

ed,  so  as  to  make  the  sale  clearly  02  Morenns  v.  Crawford,  51  Hun 

unlawful,    within    the    contention  89;  5  N.  Y.  Supp.  453. 

of  defendant's  counsel  and  the  rul-  33  Grau  •  v.    Houston,     45    Neb. 

ing    of    the    circuit    judge.      The  813;   64  N.  W.  245. 
plaintiff    having    asked    leave    to 
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ARTICLE  VII.— EVIDENCE. 


SECTION. 

1062a.  Presumption     and     burden 
of  proof. 

1062b.  Admissibility  in  general. 

1062c.  Sale  or  participSltion  there- 
in by  defendant. 
Nature   and   extent   of   in- 


1063. 


1064. 


jury. 
Character 
plaintiff. 


SECTION. 

1065.  Character  and  habits  of  in- 
toxicated person  —  Mor- 
tality tables. 

1066.  Pecuniary  conditions  of 
persons  or  parties. 

1067.  Weight    and    sufficiency    of 

evidence, 
and    habits    of       1068.     Nature    and    properties    of 
liquors. 


Sec.  1062a.    Presumptions  and  burden  of  proof. 

In  actions  under  the  civil  damage  statute  the  burden  of 
proof  is  upon  the  plaintiff  to  prove  a  sale  or  gift  of  intoxi- 
cating liquor,  that .  such  intoxicating  liquor  caused  or  con- 
tributed to  the  intoxication  complained  of,  and  that  plaintiff 
was  injured  in  person,  property  or  means  of  support  thereby. 
The  burden  of  proof  never  shifts  upon  these  propositions.'* 


3*  In  the  case  of  Macleod  v. 
Gerger,  53  Iowa  615;  6  N.  W.  21, 
the  court  said:  "Error  is  as- 
signed upon  sertain  of  the  instruc- 
tions given,  and  it  is  urged  in 
argument  tliat  the  last  part  of 
the  twelfth  instruction  is  erro- 
neous. It  is  in  these  words:  'You 
will  determine  this  case  upon  the 
weight  of  the  evidence,  of  which 
you  are  the  sole  judges,  and  every 
disputed  fact  of  plaintiff's  case 
must  be  established  by  a  fair  pre- 
ponderance of  testimony.'  It  is 
urged  that  this  instruction  is 
erroneous,  because  there  was  evi- 
dence showing  that  plaintiff's  hus-- 
band,  in  the  day  and  evening  be- 
fore he  was  frozen,  purchased  and 
drank  intoxicating  liquors  at  de- 
fendant's saloon,  and  was  intox- 
icated; and  that  upon  such  ahow- 


ing  being  made  the  burden  of 
proof  was  shifted,  and  it  was  in- 
cumbent on  the  defendant  to  show 
that  this  liquor  did  not  cause  or 
contribute   to   the   drunkenness. 

"Plaintiff  cites  Cramer  v.  City 
of  Burlington,  42  Iowa  315.  A 
very  casual  examination  of  that 
case  will  show  that  it  is  not  in 
point.  The  intoxication  of  plain- 
tiff was  merely  a  collateral  ques- 
tion in  that  case.  In  the  case  at 
bar  the  very  question  at  issue  was 
whether  the  defendant  sold  intox- 
icating liquors  to  the  plaintiff's 
husband,  and  whether  such  liquors 
produced  or  contributed  to  pro- 
duce the  intoxication  complained 
of.  It  was  necessary  for  the 
plaintiff  to  establish  both  of  the 
foregoing  propositions  by  a  pre- 
ponderance of  evidence  or  fail  in 
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But  in  Illinois  it  has  been  held  that  where  the  evidence 
established  the  first  two  above  noted  propositions,  and  there 
was  no  proof  as  to  injury,  the  jury  might  infer  an  injury  to 
plaintiff,  at  least  to  the  extent  of  assessing  nominal  damages.'" 
In  New  York,  however,  it  is  held  that  where  the  gravamen 
of  the  action  is  injury  to  means  of  support,  the  plaintiff,  in 
order  to  support  the  action  must  prove  by  a  preponderance 
of  the  evidence  that  by  or  in  consequence  of  the  intoxication 
or  the  acts  of  the  intoxicated  person,  his  or  her  means  of 
maintenance  have  been  cut  off  or  curtailed.'"     It  has  been 


the  action,  and  we  can  conceive  of 
no  state  of  the  case  which  would 
shift  the  burden  of  proof  upon 
defendant."  See  also  Murphy  v. 
Gurran,  24  III.  App.  475. 

35  In  the  case  of  Flynn  v.  For- 
garty,  106  111.  263,  the  court  said : 
"On  the  trial  of  the  cause,  the 
court,  at  the  instance  of  the  plain- 
tiff, gave  to  the  jury,  among  oth- 
ers, the  following  instruction,  to 
the  giving  of  which  the  defendants 
at  the  time  excepted:  'The  court 
instructs  the  jury,  for  plaintiff, 
that  if  they  believe,  from  the  evi- 
dence, that  John  Forgarty,  the 
husband  of  the  plaintiff,  came  to 
his  death  on  account  of  his  in- 
toxication, and  that  said  intoxi- 
cation was  caused  wholly  or  in 
part  by  intoxicating  liquor  sold  or 
given  to  the  said  John  Forgarty 
by  the  defendants,  then  the  ver- 
dict of  the  jury  should  be  for  the 
plaintiff,  with  such  damages  as  in 
the  judgment  of  the  jury,  from  the 
evidence,  the  plaintiff  is  entitled 
to  recover,  not  exceeding  in  the 
aggregate  the  sum  of  $10,000.'.  It 
is  objected  that  this  instruction 
wholly  dispenses  with  all  proof 
showing  the  plaintiff  had  been  in- 
jured in  her  means  of  support  by 


reason  of  the  death  of  her  hus- 
band, and  that  it,  in  effect,  told 
the  jury  they  might  infer  such 
injury  from  the  mere  fact  of  For- 
garty's  death,  and  such,  it  must 
be  conceded,  is  the  purport  of  the 
instruction.  Nevertheless,  we 
think  there  was  no  substantial  er- 
ror in  giving  it.  In  the  absence 
of  any  proof  to  the  contrary,  we 
think  the  jury  were  warranted  in 
inferring  an  injury  to  the  plain- 
tiff's means  of  support  by  show- 
ing Forgarty's  death,  and  that  it 
was  occasioned  by  intoxication 
produced  by  liquors  sold  or  given 
to  him  by  defendants.  This  was 
sufficient  to  shift  the  burden  of 
proof,  and  entitled  plaintiff  to  at 
least  nominal   damages.'' 

36  In  the  case  of  Volans  v. 
Owen,  74  N.  Y.  526;  .SO  Am.  Rep. 
337,  the  court  said:  "But  we 
think  the  exception  was  well 
taken,  for  the  reason  that  there 
was  no  evidence  that  the  plain- 
tiff was  injured  in  his  means  of 
'support,'  by  or  in  consequence  of 
the  intoxication  of  his  son,  with- 
in the  meaning  of  the  statute. 
The  words  are  new  in  legal  enact- 
ments, and  have  no  settled  legal 
meaning.    We  shall  not  undertake 
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held  that  the  fact  of  drinking  liquors  in  defendant's  saloon 
creates  no  presumption  that  the  liquors  so  drunk  were  intoxi- 
cating.^^ And  in  those  States  where  the  right  of  recovery 
depends  upon  the  relationship  of  the  plaintiff  to  the  intoxi- 
cated party,  no  presumption  arises  as  to  such  relationship, 
but  plaintiff  must  prove  such  fact.  Thus,  in  Vermont,  where 
the  statute  provides  *la  right  of  recovery  for  those  who  are  in 
any  manner  dependent  upon  the  pei-son  injured  in  conse- 
quence of  his  intoxication,  it  has  been  held  that  a  plaintiff 
claiming  to  be  a  widow  of  the  intoxicated  person  must  prove 


to  define  the  cases  to  which  they 
apply.  Their  scope  can  best  be 
determined  as  the  cases  arise.  But 
we  are  of  the  opinion  that  where 
injury  to  'means  of  support'  is  the 
gravamen  of  the  action,  the  plain- 
tiff, in  order  to  maintain  the 
action,  must  show  that,  by  or  in 
consequence  of  the  intoxication' 
.  or  the  acts  of  the  intoxicated  per- 
son his  accustomed  means  of  main- 
tenance have  been  cut  off  or  cur- 
tailed, or  that  he  has  been  reduced 
to  a  state  of  dependence  by  being 
deprived  of  the  support  which  he 
had  before  enjoyed,  and  that,  in 
this  case,  the  plaintiff  cannot  re- 
cover for  loss  of  service  or  the 
expenses  of  his  son's  illness,  un- 
der the  words  'means  of  support* 
without  proof  that  the  services 
were  necessary  to  his  support,  or 
that  the  charge  brought  upon  him 
by  his  son's  illness  diminished  his 
means,  so  as  to  render  them  inad- 
equate therefor." 

87  In  the  case  of  Kuhlman 
(Neb.),  98  N.  W.  419,  the  court 
said:  "Complaint  is  also  made 
because  by  instructioii  numbered 
6  the  court  told  the  jury:  'If 
from  the  evidence  you  believe  that 
James  A.  Cole,  the  husband  of  the 


plaintiff,  drank  liquors  in  the  sa- 
loons of  the  defendants,  you  may 
presume  in  the  absence  of  evidence 
to  the  contrary,  that  such  liquors 
were  intoxicating  liquors.'  It  is 
claimed  that  this  instruction  was 
approved  in  Curran  v.  Percival, 
21  Neb.  434;  32  N.  W.  213;  Jbut 
we  think  there  is  quite  a,  distinc- 
tion between  the  instructions  ap- 
proved in  that  case  and  in:  the 
one  given  here.  A  much  more 
similar  instruction  was  disap- 
proved and  led  to  a  reversal  in 
Dolan  V.  McLaughlin,  48  Neb.  844; 
67  N.  W.  943.  In  the  last  named 
case,  however,  there  was  evidence 
tending  to  show  the  liquor  drank 
was  not  intoxicating.  It  was  for 
the  jury  to  say  what  conclusions 
should  be  drawn  from  the  facts  in 
evidence  as  to  the  character  of  the 
liquors,  and  it  was  for  them  to 
judge  whether  or  not  the  proof 
justified  the  assuming  that  all  the 
liquors  sold  in  that  place  were 
intoxicating.  The  burden  of  proof 
was  on  the  plaintiff  to  show  a  sale 
of  intoxicating  liquors.  She  could 
do  this  by  sufficient  circumstantial 
evidence,  but  whether  the  circum-' 
stances  were  sufficient  was  for  the 
jury." 
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that  she  was  lawfully  married,  and  in  case  of  a  child,  proof 
must  be  adduced  showing  that  it  is  legitimate.^*  And  in 
those  States  where  the  law  makes  liable  the  landlord  of  prem- 
ises upon  which  intoxicating  liquors  are  sold  for  the  injurious 
consequences  of  such-  sales  where  he  has  knowledge  thereof 
and  consents  thereto,  neither  the  permission  nor  the  knowl- 
edge are  to  be  presumed  or  inferred  but  must  be  established 
by  a  preponderance  of  the  evidence.""  Nor  can  it  be  pre- 
sumed that  defendant  had  notice  of  the  intoxicated  person's 
previous  habits  of  intoxication,  so  as  to  make  him  liable  for 
exemplary  damages,  but  such  notice  must  be  affirmatively 
proved.*"  In  Texas,  however,  it  is  held  that  the  burden  of 
proof  is  upon  the  defendant  to  show  that  he  did  not  know 
that  the  intoxicated  person  was  an  habitual  drunkard  or  in 
the  habit  of  becoming  intoxicated.*^  And  in  an  action  where 
the  complaint  or  declaration  is  grounded  upon  illegal  sales 
of  intoxicating  liquors,  and  the  defendant,  in  answer,  pleads 
compliance  with  the  law,  the  burden  of  proving  compliance 
with  the  law  is  upon  such   defendant.*^     Thus,  where  the 

38  Good  V.   Towns,  56  Vt.   410 ;  burden  of  proof  was  on  the  defend- 

48   Am.   Eep.   799.     But   is   there  ants  to  show  that  defendant  Mann 

not  a  presumption,  on  proof  that  sold    said   liquor    to    said    J.    W. 

the  child  of  the  intoxicated  person  Haney    in    good    faith,    believing 

was  legitimate?  that  said  Haney  was  not  an  habi- 

3»  In  the  case  of  Mead  v.  Strat-  tual   drunkard,   and   that   he   had 

ton,   8  Hun   148,   the  court  said:  good  grounds  for  such  belief.     The 

"The   permission   to  occupy,   with  evidence  showing  that  Haney  was 

knowledge     that     intoxicating    li-  an    habitual    drunkard,    and   that 

quors  are  to  be  sold  therein  con-  sales  of  intoxicating  liquors   had 

stitutes  the  basis  of  the  liability  been  made  to   said   J.  W.   Haney 

imposed  by  the  act.     Neither  the  by  the  said  Mann,  the  burden  of 

permission  nor  the  knowledge  are  proof  was  on  Mann  to  show  that 

to   be    presumed   or   inferred,  but  he    sold    in   good   faith,    believing 

should  be  established  by  clear  and  said  Haney  was  not  an  habitual 

satisfactory  proof."  '  drunkard,   and  that  he  had  good 

*o  Larzelere  v.  Kirchgessner,  73  grounds  for   so   believing,   and   it 

Mich.  276;  41  N.  W.  488.  was  error  in  the  court  to  refuse 

<i  In  the  case  of  Haney  v.  Mann  said  requested  instruction." 

(Tex.),      81      S.      W.      66,      the  *2  In  the  case  of  Jaroszewski  v. 

court   said:      "Appellant   asked   a  Allen,    117   Iowa   632;    91   N.    w_ 

special  charge,  which  was  refused  942,   the   court   said:      "The   bur- 

by  the  court,  to  the  eflfect  that  the  den  was  upon  the  defendants   to 
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statute  exempts  from  the  term  "intoxicating  liquors"  wine 
manufactured  from  grapes  or  fruit  grown  in  the  State,  a 
defendant  in  an  action  under  the  civil  damage  statute,  to 
avail  himself  of  this  proviso,  must  allege  and  prove  that  the 
intoxicating  liquors  sold  the  intoxicated  person  were  wines 
manufactured  from  fruits  grown  in  the  State.*^ 

Sec.  1062b.     Admissibility — In  general. 

The  general  rules  of  evidence,  of  course,  apply  to  trials 
under  the  civil  damage  statute.  It  is  not,  therefore,  necessary 
to  recapitulate  those  rules  but  rather  to  state  concrete  ex- 
amples of  the  application  of  them  in  trials  under  the  civil 
damage  statutes.  It  has  been  held  that  the  statements  of  a 
person  injured  by  an  intoxicated  person  as  to  how  he  received 
the  injury  is  not  competent  although  the  injured  party,  prior 
to  the  trial,  dies  from  the  effects  of  such  injuries.**  Nor  are 
the  statements  made  by  the  husband  admissible  against  the 
wife  who,  as  plaintiff,  has  broiight  suit  against  a  dealer  for 
selling  her  husband  liquor,  where  the  wife  did  not  call  tba 
husband  as  a  witness.**    Nor  is  it  admissible  evidence  in  an 

prove,  if  they  so  claimed,  that  the  was  examined  as  a  witness  upon 

sale  of  liquor  to  plaintiff's  son  was  the  trial  of  the  case  against  Broot, 

under  the  protection  of  the  mulct  offered  to  prove  what  he  testified 

law.    In  the  absence  of  such  show-  to  as  to  having  got  liquor  on  the 

ing,  the  sales  were  presumptively  day  of  the  fire  at  Jordan's  saloon, 

unlawful,  and   it  was  for  defend-  Appellee   objected   as    immaterial, 

ants  to  plead  and  prove  the  facts  irrelvant  and  incompetent,  and- the 

which  would  serve  to  show  their  objection   was    sustained.      Appel- 

exemption    from    liability."      See  lants  claimed  this  testimony  to  be 

also  League  v.  Ehmke,  120  Iowa,  admissible    on    the    grounds    that 

464;   94  N.  W.  938;   McQuade  v.  the    husband    was    in    some    sense 

Hatch,  65  Vt.  482 ;  27  A.  1^6.  acting  as  agent  of  his  wife.     They 

is  Worley  v.  Spurgeon,  38  Iowa  fail  to  point  out,     and  we  to  ob- 

465.  serve,    wherein    the     relation     of 

**  Brockway    v.     Patterson,     72  principal  and  agent  existed  in  the 

Mich.   122;    40  N.   W.   192;    1   L.  transaction    under    consideration. 

R.  A.  708.  He  was  not  acting  for  her  in  pro- 

*^  In  the  case  of  Judge  v.  Jor-  curing   the   liquors   and   becoming 

dan,  81  Iowa,  519;  46  N.  W.  1077,  intoxicated.    If  it  be  true,  as  stat- 

the  court  said:     "Appellants,  hav-  .ed,  that  she  called  him  as  a  wit- 

ing  shown  that  plaintiff's  husband  ness  in  the  former  trial,  that  did 
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action  by  a  father  for  the  sales  of  intoxicating  liquors  to  a 
minor  son  for  the  defendant  to  show  that  the  minor  while 
purchasing  the  liquor  said  that  his  father  consented  to  the 
sale.*"  Again,  where  plaintiff's  husband  while  intoxicated 
drove  into  a  rut  in  a  highway  and  was  thrown  to  the  ground, 
thereby  suffering  injuries  from  which  he  died,  evidence  as  to 
the  experience  of  others  at  the  place  where  the  accident 
occurred  is  not  admissible."'  And  where  plaintiff's  husband, 
while  drunk,  lost  his  way  and  drove  over  a  bluff  in  the  night- 
time, evidence  that  on  a  former  occasion  plaintiff's  hus- 
band, when  not  intoxicated,  lost  his  way  on  a  bright 
moonlight  night  was  held  not  admissible.*'  In  those  States 
where  the  liability  is  not  contingent  upon  the  illegality 
of  the  sale  or  gift  of  intoxicating  liquor,  the  license  of 
the  defendant  is  not  admissible  in  evidence  in  defense.** 
And  where  defendant  in  an  action  under  the  statute 
offered  to  prove  that  the  commissioners  on  granting  him 
the  license  told  him  that  he  could  sell  whisky  under  it,  as 
tending  to  show  his  good  faith  in  making  the  sales  complained 
of,  it  was  held  that  in  the  absence. of  any  claim  of  exemplary 
damages  on  the  part  of  the  plaintiff,  such  evidence  was  not 
admissible.^"  But  as  evidence  tending  to  show  that  defendant 
in  a  suit  under  the  statute  is  a  dealer  in  intoxicating  liquors 

not    obligate   her   to   call   him   in  23(1  and  24th   reasons  for  a  new 

this,  nor  commit  her  to  the  state-  trial  go  to  the  rulings  of  the  court 

ments  in  his  former  testimony.    It  in  not   permitting  the   appellants 

is  a  matter  of  common  observation  to   prove   the   experiences   of  oth- 

that    husbands    are     not     always  ers  at   the  point  in  the  highway 

favorable    to    the    prosecution    of  where  Kendall  received  his  injury, 

cases  like  this  by  their  wives.   The  Railway  Co.  v.   Wyant,  ,114   Ind. 

testimony  offered  was  incompetent,  525;   17  N.  E.   118.     The  opinion 

and  therefore  properly  excluded."  just     cited,     written     by     Judge 

Berkheimer  v.  State  (Ind.),  89  N.  Mitchell,      is      decisive      of     this 

E.  377.  question  against  appellants." 

<6  Roach  V.  Springer   (Tex.  Civ.  *8Kerkow    v.    Bauer,     15    Neb. 

App.),  75  S.  W.  933.  150;   18  N.  W.  27. 

*7ln  the  case  of  Wall  v.  State,  *»  Roth  v.  Eppy,  80  111.  283. 

eis  rel  Kendall,  10  Ind.  App.  530;  so  McCarthy  v.    Wells,   51    Hun 

38    N.    E.    190,    the    court    said:  171;  4  N.  Y.  Supp.  672. 
"The   18th,  19th,  20th,  21st,  22d. 
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and  subject  to  the  conditions  and  restrictioas  of  the  license 
law,  the  village  record,  or  minute  book  of  the  trustees,  show- 
ing the  proceedings  of  the  board  in  relation  to  granting 
liquor  licenses,  and  the  approval  of  the  bonds  of  liquor  sellers, 
is  admissible  in  evidence.^^  The  question  as  to  whether  the 
intoxicated  person  drank  at  other  places  than  that  of  the 
defendant  often  arises.  It  has  been  held  that  such  evidence 
is  inadmissible  on  the  ground  that  though  other  dealers  may- 
have  contributed  to  the  intoxication,  liability  cannot  be  ap- 
portioned, and  each  is  liable  for  the  whole  injury.^^  Thus, 
it  was  held  in  an  action  under  the  statute  where  a  minor, 
without  objection,  testified  that  he  had  procured  all  of  the 
liquor  upon  which  he  became  intoxicated  of  defendant,  that 
such  defendant  could  not  impeach  him  by  showing  that  he 
had  in  fact  procured  liquor  at  other  places.'^  It  is  clear 
that  where  a  mother  for  the  benefit  of  her  minor  son  brings 
an  action  under  the  statute  against  a  dealei;  who  caused  or 
contributed  to  her  husband's  intoxication  resulting  in  his 
death,  evidence  of  the  recovery  of  a  former  judgment  by  the 

51  Scott  V.  Chope,   33  Neb.   41 ;  fendant  and  received  by  tbe  court 

49  N.  W.  940 ;   see  also  Smith  v.  under  objection  of  plaintiff's  coun- 

Anderson,    82    Mich.    492;    45   >T  sel,  tending  to  show  that  they  had 

W.  729.  drank  at  other  places.     This  tes- 

62  Theisen    v.    Johns,    72    Mich  timony     was     incompetent,      and 

285 ;  40  N.  W.  727.  should  have  been  excluded.    It  was 

B3  In  the  case  of  Theisen  v.  not  competent  for  plaintiff  to 
Johns,  72  Mich.  285;  40  N.  W  prove  that  these  minors  had  not 
727,  the  court  said:  "Testimony  drank  at  other  places.  That  was 
was  given  on  behalf  of  the  plain-  wholly  immaterial,  and,  had  de- 
tiff  tending  to  prove  the  facts  al-  fendant  made  objection  to  its  in- 
leged  in  the  declaration.  The  de-  troduction,  it  should  have  been 
fendant  controverted    these   facts.  excluded. 

and  the  whole  case  was  submit-  "We  do  not  think  that  dam- 
ted  to  the  jury  under  a  very  fair  ages  under  this  statute  can  be 
charge  from  the  court.  The  min-  lessened  or  enhanced  from  the  fact 
ors  were  examined  as  witnesses  by  that  a  minor  may  have  drunk  at 
plaintiff,  and  on  direct  examina-  other  places,  nor  can  the  liabil- 
tion  by  plaintiff's  counsel,  testified  ity  be  apportioned  merely  because 
that  they  had  not  drank  at  any  the  injury  was  due  in  part  to  the 
other  place  than  that  of  defend-  acts  of  others  than  the  defend- 
ant.   Testimony  was  offered  by  de-  ant." 
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wife  for  injury  to  her  means  of  support  is  not  admissible  in 
evidence,  unless  exemplary  damages  are  sought."*  It  is  com- 
petent for  the  plaintiff  in  an  acition  under  the  statute  to 
prove  that  the  intoxicated  person  was  arrested  and  convicted 
on  the  charge  of  drunkenness  caused  by  the  sales  or  gifts 
of  intoxicating  liquQrs  made  by  the  defendant,  as  well  as  the 
fact  of  the  publication  in  a  newspaper  of  such  conviction,  not, 
indeed,  to  prove  the  fact  of  drunkenness  but  to  prove  damages 
to  plaintiff,  even  though  the  prosecution  for  drunkenness  was 
commenced  subsequent  to  the  ei\al  suit.'*"  It  is  competent 
evidence  also  to  show  that  in  an  action  by  the  wife  for  selling 
intoxicating  liquors  to  her  husband  after  notice  not  to  do  so 
had  been  given  defendant,  the  plaintiff  sought  through  third 
persons  to  obtain  intoxicating  liquor  for  the  husband  from 
the  defendant  and  from  others.^"  It  is  not  admissible  evi- 
dence to  show  that  other  suits  have  been  brought  against 
other  saloon  keepers  by  the  same  plaintiff,  even  for  injuries 
resulting  from  the  same  intoxication,  for  the  plaintiff  has  the 
right  to  sue  all  who  participated  in  the  intoxication.'^'  It  is 
not  competent  to  prove  that  the  defendant,  in  connection  with 
his  saloon,  ran  some  illegal  business,  such  as  a  gambling 
house  or  bawdy  house,  and  it  is  reversible  error. if  the, trial 

Si  Secor  v.  Taylor,  41  Hun  421.  question  is  presented,  we  oppre- 
ss Lucker  V.  Liske,  111  Mich.  hend  that  the  trial  court  permit- 
683;  70  N.  W.  421.  ted  this  evidence  to  be  introduced 
This  is  true  of  a,  conviction  af-  for  the  purpose  of  showing  that 
ter  plaintiff  has  commenced  her  Mrs.  Tipton  was  not  aggrieved  by 
action.  the  sale  of  liquor  to  her  husband. 
"6  In  the  case  of  Tipton  v.  This  effort  upon  her  part  to  have 
Thompson,  21  Tex.  Civ.  App.  143;  liquor  sold  to  her  husband,  it 
50  S.  W.  641,  the  court  said :  seems,  was  made  after  the  defend- 
"The  first  three  assignments  of  ant  had  been  notified  not  to  sell 
error  complain  of  the  ruling  of  whisky  to  him.  The  testimony 
the  court  in- admitting  the  testi-  *as  admissible  for  the  purpose  of 
mony  of  certain  witnesses  which  showing  that  she  consented  to  the 
had  a  tendency  to  show  that  the  sale,  and,  if  it  is  true  that  she 
plaintiff,  Mrs.  Tipton,  sought,  did  consent"  after  she  gave  notice 
through  them,  to  procure  whisky  not  to  sell,  it  might  be  considered 
for  lier  husband  from  the  defend-  in  defeating  her  right  to'  recover." 
ant's  saloon,  and  that  of  others.  6T  Tarkington  v.  Bennett  (Tex. 
From,  the   manner   in   wh>ch   the  Civ.  App.),  51  S.  W.  274 
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court  admits  evidence  of  that  faet.^'  It  is  competent  in  an 
action  brought  by  the  wife  for  damage  to  her  means  of  sup- 
port for  causing  her  husband  to  become  an  habitual  drunkard, 
to  show  sales  of  intoxicating  liquors  made  by  the  defendant 
after  notice,  although  the  time  for  bringing  an  action  for  such 
sales  has  expired,  on  the  ground  that  such  facts  are  proper 
to  be  considered  in  determining  the  question  of  punitive  or 
vindictive  damages.""  In  an  action  against  a  dealer  for  sell- 
ing intoxicating  liquors  to  a  husband  which  resulted  in  his 
death,  evidence  as  to  sales  of  intoxicating  liquors  made  at 
other  times  to  different  persons  in  the  same  room,  where  it 
was  alleged  decedent  drank,  is  competent,  as  tending  to  show 
that  such  room  was  a  part  of  the  saloon.""  In  an  action  under 
the  statute  for  selling  intoxicating  liquors  to  a  man  who  be- 
came so  crazed  and  delirious  that  he  killed  his  wife,  evidence 
that  the  murderer  had  on  former  occasions  drunk  at  the 
defendant's  place  and  had  had  protracted  sprees,  to  the  knowl- 
edge of  the  defendant,  was  competent  as  bearing  on  the  ques- 
tion of  damages."^ 


58  In  the  case  of  Baker  v.  Sum- 
mers, 201  111.  52;  66  N.  E.  302, 
reversing  103  111.  App.  237,  the 
court  said:  "The  fact  that  Baker, 
who  owned  the  building,  knew  that 
there  was  a  gambling  room  run 
by  Greenwood  upstairs,  neither 
tended  to  prove  the  alleged  sale 
or  intoxication,  nor  that  such  in- 
toxication was  the  cause  of  Sum- 
mer's death.  It  could  have  had  no 
other  purpose  or  effect  than  to 
raise  a  prejudice  in  the  minds  of 
the  jury  against  the  defendant  con- 
cerning a  separate  and  distinct 
matter,  on  the  ground  that  one 
of  them  assented  to  the  use  of  his 
property  for  the  unlawful  purpose. 
The  ruling  was  wrong." 

BoSiegle  v.  Rush,  173  111.  559; 
50  N.  E.  1008,  aifirming  72  111. 
App.  485 


BoMoreland  v.  Durocher,  121 
Mich.  398;  80  N.  W.  284. 

«i  Lawson  v.  Eggleston,  52  N. 
,Y.  Supp.  181,  affirmed  in  164  N. 
Y.  600;  59  N.  E.  1124.  See  also 
Wilber  v.  Dwyer,  69  Hun  507;  23 
N.  Y.  Supp.  395;  Reed  v.  Ter- 
williger,  116  N.  Y.  530;  22  N.  E. 
1091. 

Evidence  that  the  drunkard  at- 
tempted to  procure  liquors  from 
the  defendant  through  others  and 
statements  made  through  further- 
ance of  such  attempts  out  of  his 
hearing  are  inadmissible.  Mc- 
Nelton  v.  Herb  (Mich.),  123  N. 
W.   17. 

If  it  is  charged  the  sales  took 
place  "on  or  about"  certain  dates, 
proof  of  sales  at  any  time  on  or 
about  such  dates  are  admissible. 
Munoz  V.  Brassel  (Tex.  Civ.  App.), 
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Sec.  1062c.     Sale  or  participation  therein  by  defendant. 

In  actions  under  the  "civil  damage  act,"  it  sometimes  be- 
comes a  difficult  matter  to  prove  the  sale  of  intoxicating 


108  S.  W.  417.  See  Sackett  v. 
Rudder,  152  Mass.  1,  397 ;  25  N.  E. 
736;  9  L.  E.  A.  391;  Davis  v.  Bor- 
land (Neb.),  119  N.  W.  454;  Bry- 
ant V.  Tydgewell,  133  Mass.  86. 
Plaintiff's  proof  of  sales  is  not 
confined  to  the  dates  alleged. 
Birkman  v.  Fahrenthold  (Tex. 
Civ.  App.),  114  S.  W.  428. 

In  an  action  by  the  wife  to  re- 
cover damages  for  sales  to  her 
husband,  the  latter  is  a  competent 
witness,  although  there  are  other 
competent  witnesses  to  the  same 
facts  he  can  testify  to.  Pettis 
County  V.  Debold  (Mo.),  117  S. 
W.  88;  Hemmens  v.  Bentley,  32 
Mich.  89. 

Under  an  allegation  of  sales  on 
divers  days,  and  on  times  between 
the  dates  specified,  more  than  one 
sale  may  be  shown.  Bryant  v. 
Tydgewell,    133   Mass.   86. 

The  influence  of  the  defendant 
threw  around  the  drunkard  or  had 
over  him  may  be  shown.  Ford  v. 
Cheever,  105  Mich.  679;  63  N. 
W.  975. 

The  drunkard,  where  it  is  shown 
he  visited  several  saloons,  may  be 
asked  what  proportion  of  the  gen- 
eral sum  he  spent  in  the  defend- 
ant's saloon.  Hemmens  v.  Bent- 
ley,  32  Mich.  89. 

But  the  amount  of  money  spent 
generally  in  the  defendant's  sa- 
loon cannot  be  shown.  Friend  v. 
Dunks,  39  Mich.  753. 

In  an  action  by  a  mother  to  re- 
cover damages  for  sales  to  her  son, 
it  cannot  be  shown  that  her  hus- 


band also  drank,  that  he  rented  a 
building  for  saloon  purposes,  and 
that  he  was  a  surety  on  a  liquor 
dealer's  bond,  it  not  being  shown 
she  had  any  connection  therewith. 
Liebler  v.  Carrel,  155  Mich.  196; 
118  N.  W.  975;  15  Det.  Leg.  N. 
976. 

Where  the  action  is  by  a  mother 
for  sales  to  her  son,  she  may  show 
the  amount  he  used  to  earn  and 
what  he  had  had  on  deposit  in  a 
bank;  his  failure  to  get  employ- 
ment, if  traceable  to  his  drinking 
habit,  and  that  he  had  been  seen 
in  the  street  during  the  time  it  is 
claimed  the  defendant  sold  him 
liquor.  Weiser  .v.  W^elch,  112 
Mich.  134;  70  N.  W.  438. 

In  a  suit  by  the  wife,  she  may 
show  the  value  of  the  family  home- 
stead and  the  amount  of  encum- 
brance thereon  at  the  time  of  her 
husband's  death.  Kliment  v.  Cor- 
coran, 51  Neb.  152;  70  N.  W. 
910. 

The  fact  that  the  act  souglit  to 
be  proven  by  the  plaintiff  may 
have  bee»  collusively  brought 
about  by  her  and  her  husband, 
will  not  bar  its  admission.  Lucker 
V.  Liske,  111  Mich.  683;  70  N. 
W.  421. 

Where  the  charge  is  non-support 
of  the  wife,  evidence  that  neces- 
saries were  furnished  the  family 
by  the  county  and  by  charitable 
institutions,  and  its  sufferings,  are 
admissible.  Allen  v.  Tinglehoff 
(Neb.),  119  N.  W.  495;  and  in  a 
suit  by  a  minor  because  of  the 
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liquor  or  participation  therein  by  the  defendant,  because  of 
the  fact  that  the  witnesses  to  the  transaction  are  generally 
friendly  to  the  dealer.  The  sale  of  intoxicating  liquor,  there- 
fore, in  such  actions,  like  any  other  fact,  may  be  proved  by 
circumstantial   evidence."-      Thus,   in   an   action   under   the 


drunkenness  of  his  faifler,  that 
he  did  not  have  the  necessary 
school  books.  Strattman  v.  Moore, 
134  111.  App.  275. 

Where  the  habitual  intoxication 
must  have  existed  a  year  to  ren- 
der one  selling  to  such  a  person 
liable,  proof  of  habitual  drunken- 
ness of  the  person  prior  to  the 
year  for  which  damages  are 
claimed,  and  its  continuance  to 
the  time  of  the  sales,  may  be 
shown,  to  establish  notice  to  thp 
seller  of  the  drunkard's  habits  at 
the  time  of  the  sales.  Penning- 
ton V.  Gillespie,  63  W.  Va.  541; 
61  S.  B.  416. 

Evidence  of  the  frequency  of 
abusive  conduct  toward  the  wife 
is  admissible  upon  the  issue  of 
her  husband  being  an  habitual 
drunkard.  Birkman  v.  Fahren- 
thold  (Tex.  Civ.  App.),  114  S.  W. 
428. 

On  a  charge  of  sales  "on  or 
about"  certain-  dates,  the  evidence 
of  sales  need  not  be  confined  to 
the  dates  specified.  Munoz  v. 
Brassel  (Tex.  Civ.  App.),  108  S. 
W.  417.  See  Sackett  v.  Rudder, 
152  Mass.  1 ;  25  N.  E.  736;  9  L.  E. 
A.  391. 

62  In  McDougall  v.  Gracomini, 
13  Neb.  435;  14  N.  W.  150,  the 
court  said:  "Suppose  it  is  shown 
that  a  place  is  a  licensed  saloon, 
and  that  persons  go  in  there  sober 
and  come  out  under  the  influence 
of  liquor.    These  facts  raise  a  pre- 


sumption that  such  persons  ob- 
tained intoxicating  liquor  in  the 
saloon.  The  business  of  a  saloon 
keeper  is  to  sell  intoxicating  drinks 
by  the  glass.  If,  therefore,  the 
proof  shows  that  he  has  sold  or 
furnished  liquor  at  his  place  of 
business,  the  presumption  would 
seem  to  be  that  such  liquor  was 
such  as  his  business  required  him 
to  keep  and  furnish  to  his  custem- 
ers  —  intoxicating  liquors.  The 
fact  of  intoxicating  liquors  being 
furnished  by  a  saloon  keeper  may 
be  proved  like  any  other  fact. 
Suppose  a  murder  was  committed  in 
a  saloon  and  no  one  present  to  wit- 
ness the  deed,  could  the  murderer 
not,  therefore,  be  proved  guilty 
because  there  was  no  direct  evi- 
dence that  he  committed  the 
crime?  In  such  case,  where  the 
fact  of  murder  was  proved,  all 
the  facts  and  circumstances  which 
tended  to  show  that  the  person  ac- 
cused committed  the  crime  would 
be  competent  evidence,  and  if  this 
proof  reached  that  degree  of  cer- 
tainty required  by  ^  the  criminal 
law,  would  justify  the  conviction 
and  execution  of  the  accused,  al- 
though no  one  had  seen  him  com- 
mit the  offense.  If  such  testimony 
is  sufficient  to  authorize  a  con- 
viction for  offenses  where  the  pun- 
ishment involves  the  life  or  lib- 
erty of  the  accused,  and  where  the 
proof  must  establish  the  guilt  be- 
yond a  reasonable  doubt,  the  same 
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statute  by  a  wife  for  injury  to  her  means  of  support  caused 
by  the  sale  of  intoxicants  to  her  husband  by  defendant,  where 
defendant,  his  bartender  and  the  husband  testified  that  the 
latter  never  obtained  liquor  from  defendant,  but  it  appeared 
that  the  husband  frequently  went  into  defendant's  saloon 
sober  and  came  out  drunk,  and  that  he  was  seen  at  the  bar 
with  glasses  in  front  of  him,  the  question  whether  he  obtained 
liquor  of  the  defendant  was  for  the  jury.*'  Again,  in  a  suit 
under  the  statute,  where  it  is  shown  that  the  deceased  went 
into  defendant's  saloon  sober  and  came  out  intoxicated, 
although  there  was  no  evidence  of  sales  made  by  defendant,  it 
was  held  that  these  facts  raised  a  presumption  that  such 
deceased  person  obtained  intoxicating  liquor  in  such  saloon, 
and  that  although  there  was  evidence  produced  by  defendant 
showing  that  such  deceased  person  did  not  obtain  intoxicating 
liquors  in  his  saloon,  nevertheless  it  was  a  question  for  the 
jury.**  Indeed,  in  some  cases  it  has  been  held  that  the  cir- 
cumstantial evidence  was  so  strong  that  although  there  was 
evidence  produced  on  the  part  of  the  defendant  denying  any 
sale,  and  the  jury  so  found,  yet  the  court  granted  a  new  trial_ 
on  the  ground  that  the  presumption  of  sale  raised  by  the 

kind  of  proof  certainly  is  suffi-  from  the  evidence  that  the  de- 
cient  to  establish  the  sale  of  in-  ceased  went  into  the  saloon  of  the 
toxicating  liquors,  where  the  pun-  defendant,  and  that  the  business 
ishment  is  merely  pecuniary  com-  of  the  defendant  was  to  sell  in- 
pensation,  and  a  degree  of  proof  toxicating  drinks,  and  that  de- 
required  merely  a  preponderance  ceased  was  sober  when  he  went 
of  the  evidence."  into  the  saloon,  and  that  he  came 

See   also   the    following    cases :  out  of  the  salooh  intoxicated,  these 

Sullivan  V.  Eadzuweit  (Neb.),  118  facts    raise    a    presumption    that 

K.  W.  571;  McManigal  v.  Seaton,  such  person  obtained  intoxicating 

23  Neb.  549;  37  N.  W.  271;  Cur-  liquor   in   such   saloon;    but   such 

ran  v.  Percival,  21  Neb.  434;   32  presumption  may  be  overcome  by 

N.  W.   213;    Hanewacker   v.   Fer-  the  proofs  and  circumstances,  and 

man,  47  111.-  App.   17.  if  you  shall  find  from  the  evidence 

03  Hanewacker    v.    Ferman,    47  that  deceased  did  not  procure  11- 

III.  App.  17.  quor    from    the     defendant     that 

8*  In  the  case  of  Curran  v.  Per-  caused   him  to  be   intoxicated  or 

cival,  21  Neb.  434;  32  N.  W.  213,  that     contributed     thereto,     you 

the   court  held  the  following  in-  should  find  for  the  defendant." 
struction  good:    "If  you  shall  find 
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circumstantial  evidence  was  not  overcome  by  the  positive  evi- 
dence of  defendant.*^  On  the  other  hand,  circumstantial 
evidence  as  to  sales  by  a  dealer  to  establish  even  a  prima  facie 
case  must  be  something  more  than  mere  conjecture.  Thus, 
where  the  onlj'  evidence  as  to  sales  was  the  fact  that  defend- 
ant kept  a  saloon  and  that  plaintiff's  husband  had  been  in 
the  saloon  and  that  he  was  seen  coming  therefrom  in  an  in- 
toxicated condition,  it  was  held  that  there  was  no  evidence 
that  he  had  procured  intoxicating  liquor  in  defendant's 
saloon.""  In  those  States  where  the  land  upon  which  the 
saloon  is  located  may  be  subjected  specially  to  the  lien  of  a 
judgment  obtained  under  the  "civil  damage  act"  where  the 
sales  were  made  with  the  knowledge  and  consent  of  the  owner 
of  the  land,  it  has  been  held  that  such  knowledge  and  consent 
may  be  proved  by  circumstantial  evidence.     Thus,  where  it 


65  In  the  case  of  McManigal  v. 
Seaton,  23  Neb.  549;  37  N.  W. 
271,  the  court  said:  "In  addition 
to  this,  the  fact  that  McManigal 
was  seen  in  the  defendant's  saloon 
under  the  influence  of  intoxicating 
liquor  is  a  strong  circumstance 
tending  to  show  that  he  procured 
the  liquor  in  such  saloons.  If  the 
defendants  are  to  be  believed,  Mc- 
Manigal procured  intoxicating 
drinks  from  none  of  them,  and  yet 
he  was  constantly  around  their 
places  of  business,  and  continu- 
ously under  the  influence  of  li- 
quor. These  circumstances  can- 
not be  overcome  by  a  mere  denial 
of  the  sale  of  liquor.  The  sale  of 
intoxicating  liquor,  like  any  other 
fact,  may  be  proved  by  eircum- , 
stantial  evidence,  and  it  is  the 
duty  of  the  jury  in  making  up 
the  verdict  to  weigh  all  the  evi- 
dence in  the  case.  That  the  jury 
did  not  weigh  all  of  such  evidence 
is  very  clear,  or  they  would  have 
reached  a  different  conclusion  as 


to  some  of  the  defendants  at  least. 
The  verdict  is  against  the  clear 
weight  of  evidence,  and  the  judg- 
ment is  reversed  and  the  cause  re- 
manded for  further  proceedings." 
66  In  the  case  of  Lovelan  v. 
Briggs,  32  Hun  (N.  Y.)  477,  478, 
the  court  said:  "There  must  be 
evidence,  and  not  mere  conjecture, 
which  shall  show  that  acts  of  the 
defendant  have  caused,  in  whole 
or  in  part,  the  injury  which  the 
plaintiff  sustained.  The  mere  fact 
that  the  defendant  sells  spirituous 
liquors,  and  that  the  deceased  had 
been  seen  in  defendant's  store,  or 
even  had  been  seen  coming  from 
the  store  in  an  intoxicated  condi- 
tion, should  not  make  the  defendant 
liable.  For  a  man  may  keep  a 
liquor  store  and  yet  may  refuse  to 
sell  liquors  to  an  intoxicated  man. 
And  unless  the  man  was  seen  to  go 
in  sober  and  come  out  drunk,  the 
condition  in  which  he  came  out 
would  not  show  where  he  obtained 
the  liquor." 


1959  CIVIL   DAMAGES ^EVIDENCE.  §  1062c 

was  shown  that  complainant's  husband  was  a  notorious 
drunkard  and  was  habitually  drunk  on  the  streets  and  in  the 
saloon,  and  that  the  owner  of  the  land  on  which  the  saloon 
was  located  lived  near  thereto  and  occasionally  visited  it,  it 
was  held  that  the  evidence  was  sufficient  to  establish  knowl- 
edge and  consent.  But  it  must  be  understood  in  this  con- 
nection that  knowledge  and  consent  cannot  be  inferred  from 
a  mere  showing  of  knowledge.  As  was  well  said  by  the  Iowa 
court:  "Consent  cannot  be  inferred  from  knowledge  alone. 
There  might  be  knowledge  and  dissent,  or  knowledge  and  a 
bona  fide  effort  to  prcA'ent  the  premises  from  being  used  for 
the  illegal  sale  of  liquor.  Consent  might  doubtless  be  in- 
ferred from  acquiescence,  but  that  is  quite  different  from 
knowledge  alone. "  "  In  many  eases  it  is  sought  to  corroborate 
the  dealer's  evidence  to  the  effect  that  no  sales  were  made 
in  the  manner  charged  in  the  declaration  or  complaint  by 
proof  that  on  other  occasions  the  dealer  or  his  agents  had 
refused  to  sell  the  intoxicated,  person  intoxicating  liquors. 
Such  testimony  has  uniformly  been  held  to  be  inadmissible. 
The  Vermont  Supreme  Court  puts  it  very  clearly:  "If  the 
fact  that  a  man  refuses  to  sell  liquor  to  A  yesterday  is  any 
evidence  of  a  refusal  to-day,  it  follows  that  proof  of  a  sale 
yesterday  tends  to  prove  a  sale  to-day.  It  is  hardly  probable 
that  counsel  would  contend  that  a  sale  to-day  could  be  estab- 
lished in  such  manner.  There  is  no  logical  relation  or 
dependence  existing  between  an  innocent  or  guilty  act  of  this 
kind  done  on  a  previous  occasion  and  a  later  one. ' '  "*  Nor  is 
evidence  admissible  tending  to  show  that  the  defendant  prior 
to  the  sales  complained  of  in  the  declaration  or  complaint  had 
instructed  his  sen'ants  not  to  sell  intoxicating  liquors  to  the 
person  who  became  intoxicated,  for  the  reason  that  such  evi- 
dence does  not  tend  in  the  least  to  show  that  the  sales  charged 
in  the  complaint  were  not  in  fact  made.®^  This  rule,  however, 
is  subject  to  the  exception  that  in  those  States  where  ex- 

67  McVpv   v.    Manatt,    80    Iowa  "9  Houston  v.  Gran,  38  Neb.  687 ; 
132 :   4.5  N.   W.   548.                                57  N.  W.  403. 

68  Richards    v.    Moore,    62    Vt. 
217;   19  Atl.  390. 
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emplary  damages  are  allowed  and  where  they  are  sought  in 
an  action  under  the  statute,  testimony  tending  to  show  that 
defendant  had  given  instructions  to  his  bartenders  not  to  sell 
to  the  person  whom  he  is  charged  with  selling  to,  is  com- 
petent, but  solely  upon  the  question  of  exemplary  damages.^" 
The  question  of  exemplary  damages,  however,  must  be  an 
issue  in  the  case  hetore  such  evidejice  is  admissible.'^  Nor  is 
it  competent  evidence  in  an  action  under  the  statute  for 
damages  for  the  sale  of  liquor  to  plaintiff's  husband,  where 
it  is  admitted  that  defendant,  contrary'  to  plaintiff's  repeated 
requests  and  warnings,  sold  to  plaintiff's  husband  the  liquor 
which  made  him  drunk  and  rendered  him  unable  to  work,  to 
show  that  defendant  refused  to  sell  him  liquor  when  actually 
drunk."  And  it  is  not  competent,  in  actions  under  the 
statute  brought  by  the  wife  against  a  dealer  for  causing  the 
intoxication  of  her  husband,  to  show  the  record  of  an  indict- 
ment and  conviction  of  the  dealer  for  unlawful  sales  where 
it  is  not  shown  that  such  sales  were  made  to  the  husband.'* 
Nor  in  such  an  action  is  evidence  admissible  showing  the  in- 
toxication of  plaintiff's  husband  after  defendant  went  out  of 
business.'*  But  sales  made  by  the  defendant  to  the  husband 
after  commencement  of  the  wife's  action  for  damages  for  the 
intoxication  of  her  husband  may  be  proved  and  considered  by 
the  jury  on  the  question  of  exemplarj'  damages  where  such 
question  is  an  issue  in  the  case.""'  It  is  not  competent  evi- 
dence in  an  action  under  the  statute  brought  by  a  wife  for 
the  intoxication  of  her  husband  to  prove  that  the  defendant's 
saloon  was  open  at  the  time  of  the  alleged  sales,  nor  can  the 
defendant  show  that  the  saloon  was  open  for  a  particular  pur- 
pose.'" The  reason  for  this  rule  is  found  in  the  fact  that 
the  open  saloon,  though  open  contrary  to  law,  does  not  create 

'oLargelere  v.  Kerchgessner,  73  ^sApplegate  v.  Winebrenner,  67 

Mich.  276;  41  N.  W.  488.  Iowa  235;   25  N.  W.  ,148. 

"Meyers  v.  Smith,  121111.  442;  74Peacock    v.    Oaks,     85     Mich. 

13  N.  E.  216,  affirming  25  111.  App.  578;  48  N.  W.  1082. 

67.  '5  Bean    v.   Green,   33    Ohio   St. 

72  Wolfe   V.   Johnson,     152    111.  444. 

280;   38  N.  E.  886.  76  Judge  v.  .Jordan,  81  Iowa  519; 

46  N.  W.  1077. 
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any  liability  on  the  defendant  so  far  as  the  plaintiff  is  con- 
cerned. It  has  also  been  held  in  an  action  under  a  statute 
which  gave  a  right  of  action  against  the  person  selling  or 
giving  away  the  intoxicating  liquor  causing  the  intoxication 
and  also  against  the  owner  of  the  premises  who  knowingly 
permitted  liquor  to  be  sold  thereon,  that  proof  that  the  lessee 's 
bartender  gave  intoxicating  liquors  to  plaintiff's  husband 
which  caused  his  intoxication  was  not  a  showing  that  the 
lessee  gave  the  liquors,  for  the  reason  that  such  a  gift  by  the 
bartender  was  beyond  the  scope  of  his  authority."  It  has 
been  held  also  under  the  same  statute  that  where  the  owner 
of  the  premises  knew  that  his  lessee  was  conducting  a  saloon 
thereon  that  evidence  as  to  an  understanding  between  the 
lessor  and  lessee  to  the  effect  that  intoxicating  liquors  were 
not  to  be  sold  thereon,  was  immaterial.'* 


'7  In  the  ease  of  Campbell  v. 
Schlesinger,  48  Hun  428;  1  N.  Y. 
Supp.  220,  the  court  said: 

"But  he  (meaning  the  barten- 
der )  has  no  authority  to  give  away 
his  employer's  liquor  any  more 
than  to  give  away  any  other  prop- 
erty of  his  employer.  When  he 
does  give  away  his  employer's 
property,  be  it  liquor  or  anything 
else,  he  is  acting  beyond  the  scope 
of  his  authority,  and  his  act  is  not 
the  act  of  his  employer.  The  clerk 
in  a  store  who  gives  away  his  em- 
ployer's goods  is  not  (unless  spe- 
cial authority  be  shown)  acting 
within  his  duty,  and  his  act  is 
not  that  of  his  employer.  Per- 
haps, to  prevent  any  misapprehen- 
sion, we  should  say  that  there  may 
be  cases  in  which,  upon  the 
grounds  of  negligence,  an  employer 
might  be  liable  for  injury  caused 
by  the  ^ift  of  property  entrusted 
to  a  clerk;  but  this  is  not  one  of 
those  cases.  *  *  *  We  are 
dealing  with  a  statute,  harsh  and 
penal,  which  makes  one  liable  to 


damages  for  lawful  acts  commit- 
ted by  another  who  is  not  his 
agent.  When  the  innocent  owner 
of  the  premises  is  made  liable  in 
damages  for  acts  of  his  tenant, 
which  are  lawful  and  licensed  by 
law,  the  proof  of  such  facts  should 
be  distinct.  It  should  be  shown 
that  the  tenant  sold  or  gave,  not 
not  that  he  did  not  stop  the  pil- 
fering of  his  employes.  Of 
course,  there  may  be  cases  Where 
a  gift  of  liquor,  as  of  any  other 
property,  might  be  inferred  from 
circumstances,  without  any  direct 
words  of  gift." 

78  Hall  V.  Germain,  131  K.  Y. 
536;  30  :N.  B.  591,  affirming  14 
X.  Y.  Supp.  5. 

In  an  action  on  the  defendant's 
bond,  proof  of  ten  sales  between  a 
time  antedating  the  date  of  the 
bond  and  the  bringing  of  the  suit 
does  not  show  a  sale  during  the 
life  of  the  bond.  Birkman  v. 
Fahrenthold  (Tex.  Civ.  App.),  114 
S.  W.  428. 

If  speeiflo  acts  of  intoxication  be 


§1063 


DRUNKENNESS. 


1962 


Sec.  1063.    Nature  and  extent  of  injury. 

Evidence  upon  the  question  as  to  the  nature  and  extent  of 
the  injury,  to  be  competent,  must  tend  to  support  the  theory 
of  the  injury  as  set  out  in  the  complaint  or  declaration.  In 
other  words,  where  the  suit  has  been  brought  on  the  theory 
of  injury  to  the  means  of  support,  e^adence  as  to  injury  to 
the  person  or  property  would  not  be  admissible.  Thus,  it 
was  held  that  where  plaintiff  brought  her  suit  under  the 
statute  for  injury  to  her  means  of  support  because  of  the 


shown,  the  defendant  may  show 
that  the  intoxication  was  caused 
by  liquor  sold  by  another ;  but  oth- 
erwise prior  or  contemporaneous 
sales  by  others  cannot  be  shown 
as  a  defense.  Liebler  v.  Carrel, 
155  Mich.  196;  118  N.  W.  975;  15 
Det.  L.  News,  976. 

To  prove  the  sale,  evidence  of 
an  interview  between  the  wife  and 
defendant,  the  husband  participat- 
ing therein,  in  which  the  defend- 
ant insisted  on  a  settlement  and 
offered  $25  for  that  purpose,  ac- 
companied by  a  threat  to  kill  her 
if  she  did  not  take  it,  was  held 
admissible.  Montross  v.  Alexan- 
der, 152  Mich.  513;  116  N.  W. 
190 ;  •  Eadley  v.  Seider,  dS  Mich. 
431;    58  X.  W.  366. 

On  a  charge  of  »  sale  by  the 
defendant,  evidence  of  a  sale  by 
his  bartender  is  admissible.  Pen- 
nington V.  Gillespie,  63  W.  Va. 
541;  61  S.  E.  416,  or  by  any  one 
else  he  permits  to  run  the  saloon. 
Cortright  v.  McElden  (Ky.),  116 
S,  W.  257;  Pennington  v.  Gilles- 
pie, 63  W.  Vp.  541;  61  S.  E.  416. 

The  action  is  transitory,  and 
evidence  that  the  sale  took  place 
in  another  county  is  admissible. 
Pennington  v.  Gillespie,  63  W. 
Va.  541;   61   S.  E.  41* 


The  burden  is  on  the  plaintiff 
to  prove  the  sale  alleged.  Faren- 
thold  V.  Tell  (Tex.  Civ.  App.), 
113  S.  W.  635;  Berkeheimer  v. 
State  (Ind.),  88  N.  E.  634 

In  an  action  on  the  liquor  deal- 
er's bond,  his  admission  he  sold 
the  liquor  is  not  evidence  of  the 
sale  against  his  sureties.  Birke- 
man  v.  Fahrenthold  (Tex.  Civ. 
App.),  114  S.  W.  428. 

Where  it  is  shown  that  the 
drunkard  spent  so  much  money 
within  a  given  time  for  liquor,  it 
is ,  permissible  to  ask  him  what 
proportion  of  it  he  spent  with  the 
defendant.  Hemmens  v.  .nentley, 
32  Mich.  89. 

If  no  evidence  be  given  on  a 
particular  count,  it  is  error  to 
give  an  instruction  authorizing  a 
recovery  under  it.  Lartz  v.  Gib- 
son, 13  Bradw.    (111.),  487. 

It  is  for  the  jury  to  determine 
if  the  defendant  made  the  sale. 
Brown  v.  Butler,  66  111.  App.  86. 

As  tending  to  show  the  defend- 
ant sold  the  liquors,  it  may  be 
shown  that  the  person  in  question 
was  seen  drunk  upon  the  streets. 
Weiser  V.  Welch,  112  Mich.  134;  70 
N.  W.  438. 
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death  of  her  husband  caused  by  liquor  sold  her  husband  by 
defendant,  evidence  of  certain  inconveniences  plaintiff  had 
labored  under  since  hei-  husband's  death,  of  the  mangled  con- 
dition in  which  she  found  deceased  after  the  accident,  and 
how  she  fainted  away  when  she  discovered  the  body,  was  in- 
admissible as  having  no  bearing  on  the  issue  as  to  the  extent 
of  injury  to  plaintiff's  means  of  support  and  calculated  to 
arouse  the  sympathies  of  the  jury,  to  defendant's  prejudiced' 
Says  the  Illinois  court  upon  the  proposition  as  to  what  would 
be  relevant  testimony  in  such  a  case :  "It  was  highly  proper 
to  show  what  the  deceased  himself  had  done  in  his  lifetime, 
the  character  of  his  business,  his  habits  of  industry  and  thrift, 
income,  and  all  that  sort  of  thing,  with  a  view  of  determining 
what  he  probably  would  have  done  in  the  future  had  he  not 
been  killed. " '"  It  has  been  held,  however,  that  if  there  was 
evidence  tending  to  show  that  where  plaintiff's  husband,  prior 
to  the  sales  complained  of  in  the  complaint,  supported  his 
family,  the  plaintiff  may  testify  as  to  the  amount  necessary 
to  support  the  family  in  circumstances  suitable  to  its  condi- 
tion, upon  the  ground  that  such  testimony  tends  to  show  the 
value  of  the  support  of  which  the  family  had  been  deprived.^^ 
It  is  also  competent  evidence  in  a  suit  brought  for  injury  to 

79  In  the  case  of  Flynn  v.  Fo-  been  injured  in  her  means  of  sup- 
garty,  106  III.  263-268,  the  court  port  by  the  death  of  her  husband, 
said:  "The  plaintiff  was  also  per-  Its  obvious  effect  was  to  unduly 
mittcd  to  go  on  and  detail  to  the  arouse  the  sympathies  of  the  jury 
jury  the  inconveniences  she  has  in  favor  of  the  plaintiff,  and  cre- 
labored  under  since  her  husband's  ate  a  corresponding  prejudice 
death;  how  she  had  to  go  to  town  against  the  defendants.  The  call- 
on  cold  days,  and  the  fact  of  one  ing  out  of  such  recitals  before  the 
of  her  girls  having  to  work  out,  jury  is  often  but  an  artful  de- 
and  also  to  speak  of  the  mangled  vice  of  ingenious  counsel  to  divert 
condition  in  which  she  found  the  the  attention  of  the  jury  from 
deceased  shortly  after  the  injury;  the  real  issue  and  increase  the 
how  she  fainted  away,  and  his  dy-  damages  to  an  extant  not  war- 
ing remark  to  her,  'Mary,  I  can't  ranted  by  the  facts.  In  such  cases 
see  you  any  longer;  I  am  getting  it  is  the  duty  of  the  court,  on  its 
blind.'  All  this  had  not  the  slight-  own  motion,  to  interpose." 
est  legitimate  bearing  upon  the  vi-  so  Flynn  v.  Fogarty,  106  111.  263. 
tal  issue  in  the  case,  namely,  the  si  Warrick  v.  Rounds,  17  Neb. 
extent  to  which  the  plaintiff  had  411;  22  N.  W.  785. 
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her  means  of  support  to  show  that  the  money  earned  by  the 
husband  while  living  was  devoted  to  the  wife's  support,*^  and 
also  to  show  that  he  was  unable  to  obtain  employment  in  con- 
sequence of  the  habits  of  intoxication  caused  by  defendant's 
acts.*^  She  may  also  show  how  much  her  husband  paid  the 
defendant  for  liquors  during  the  time  for  which  damages  were 
sought  to  be  reeoffered,  as  a  fact  tending  to  show  injury  to 
the  means  of  support  of  the  plaintiff.'*  She  cannot  prove, 
however,  that  because  of  her  husband's  unfortunate  habits 
due  to  the  sales  of  intoxicating  liquors  made  by  the  defendant, 
that  she  has  suffered  in  her  standing  in  society.  *°    In  Michi- 


82  Gran  v.  Houston,  45  Neb.  813; 
64  N.  W.  245;  Brandt  y.  McEn- 
tree,  53  111.  App.  467. 

83  Roth  V.  Eppy,  80  111.  283. 

s*  Ward  v.  Thompson,  48  Iowa 
588. 

85  In  the  case  of  Jackson  v.  No- 
ble, 54  Iowa  841;  7  N.  W.  88,  the 
court  said:  "The  plaintiff  and 
her  husband  removed  from  Cedar 
Bapids  to  Marshalltown  in  1874. 
This  action  was  commenced  in 
1878,  and  the  alleged  cause  of 
action  arose  by  the  sale  of  intox- 
icating liquors  at  tbe  latter  place 
for  two  years  next  preceding  the 
commencement  of  the  action.  N.  M. 
Hubbard,  a  witness  for  the  plain- 
tiff and  a  resident  of  Cedar  Rap- 
ids, was  asked  this  question: 
'State  to  the  jury  in  what  circle 
of  society  Mrs.  Jackson  moved  in 
Cedar  Rapids;  what  kind  of  peo- 
ple they  were.'  The  question  was 
objected  to.  The  objection  was 
overruled,  and  among  other  things 
the  witness  stated  in  substance 
that  the  plaintiff  and  her  husband 
were  as  well  dressed  and  well  be- 
haved people  as  there  were  in 
Cedar  Bapids,  and  moved  in  as 
good  society  as  there  was  there, 


and  that  the  plaintiff  had  the  re- 
spect and  confidence  of  everybody 
as  long  as  she  lived  there.  This 
evidence  was  not  admissible,  and 
should  have  been  excluded.  The 
plaintiff,  in  actions  of  this  char- 
acter, is  entitled  to  recover  for  in- 
juries to  her  personal  property 
and  means  of  support.  Damages 
are  not  allowed  on  account  of 
wounded  feelings  or  disgrace. 
Kearney  v.  Fitzgerald,  43  Iowa 
580.  If,  by  her  husband's  unfor- 
tunate habits,  the  plaintiff  suf- 
fered in  her  standing  in  society, 
while  it  may  have  been  humiliat- 
ing, yet  it  could  not  be  made  the 
(foundation  of  a  claim  to  enhance 
the  damages.  It  was  doubtless 
competent  to  show  the  occupation 
and  business  capacity  of  the  hus- 
band and  the  manner  in  which  he 
supported  the  plaintiff  while  re- 
siding at  Cedar  Bapids,  as  show- 
ing what  she  was  afterwards  de- 
prived of  in  her  property  or  means 
of  support  by  reason  of  his  drunk- 
enness, but  her  standing  in  society 
and  her  wounded  feelings  by  rea- 
son of  the  change  consequent  upon 
her  husband's  habits,  is  quite  an- 
other thing* 
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gan,  however,  a  Somewhat  different  rule  is  announced.  It 
is  there  held  that  evidence  as  to  loss  of  social  standing  and 
mental  suffering  is  competent  in  an  action  under  the  statute 
brought  by  the  wife  for  injury  to  her  person,  property  and 
means  of  support.^"  It  seems,  however,  that  this  rule  is  based 
partly  upon  the  idea  of  exemplary  or  punitive  damages.  In 
a  suit  under  the  statute  brought  by  the  wife  for  the  death  of 
the  husband,  evidence  is  inadmissible  upon  the  question  of 
damages  to  show  what  deceased  would  have  done  as  to  any 
particular  business  transaction  had  he  lived.*'  Nor  is  evi- 
dence admissible  which  would  show  that  defendant  owed 
deceased  for  work  at  the  time  of  his  death  and  subsequently 
refused  to  pay  plaintiff  the  full  amount  claimed.'*  The  ques- 
tion as  to  whether  evidence  is  admissible  as  to  the  age,  sex 
and  nunlber  of  the  children  of  a  plaintiff  who  has  brought 
suit  under  the  statute  for  injury  to  her  means  of  support  has 
been  frequently  passed  upon.  The  prevailing  rule  seems  ,to 
be  that  such  evidence  is  wholly  immaterial  and  its  admission 


86  In  the  case  of  Friend  v. 
Dunks,  37  Mich.  25-30,  the  court 
said:  "A  jury  might  measure, 
if  they  could,  and  allow  the  wife 
every  dollar  of  loss  she  could  prove 
she  had  sustained  for  the  injuries 
to  her  person,  her  property  and 
means  of  support,  and  then  would 
fall  far  short  of  compensating  her 
for  the  shame  and  mental  anxiety 
which  she  suffered  daily  in  see- 
ing her  husband  becoming  a  com- 
mon drunkard,  the  finger  of  scorn 
pointed  at  him,  his  business  neg- 
lected and  going  to  ruin,  his  prop- 
erty melting  away,  himself  and 
wife  excluded  from  respectable  so- 
ciety, the  means  which  should  be 
used  in  support  of  his  family 
squandered  in  strong  drink,  and 
his  once  happy  home  broken  up 
and  destroyed;  if  these  facts  could 
not  be  proven  and  considered  by 
them.    These  are  but  some  of  the 


natural  results  of  drunkenness,  and 
the  better  sense  of  all  good  people 
recognize  the  mental  suffering  thus 
caused  as  constituting  a.  real  in- 
jury to  the  person;  and  although 
not  capable  of  an  actual  money 
measurement,  yet  that  it  should 
be  taken  into  consideration  by  a 
jury,  who  could,  from  all  facts  in 
the  ease  and  their  own  sense  of 
justice,  award  such  damages  as 
would  at  least  compensate  in  part 
for  the  great  wrong  done  her,  and 
at  the  same  time  punish  the  de- 
fendant for  the  gross,  willful  and 
deliberate  wrong  which  he,  for 
mere  gain,  had  wantonly  perpe- 
trated." See  also  Cramer  v.  Dan- 
ielson,  99  Mich.  531;  58  X.  W. 
476. 

87  Karan  v.  Pease,  45  111.  App. 
382. 

88  Karan  v.  Pease,  45  111.  382. 
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reversible  error,  for  the  reason  that  the  statute  gives  each 
child  a  right  of  action  and  the  wife's  right  to  recover  is  based 
on  the  loss  of  means  for  her  support,  and  not  for  the  support 
of  her  children.*'  Nor  is  such  testimony  admissible  even 
where  it  is  sought  to  be  introduced  merely  to  show  the  situa- 
tion of  plaintiff  with  reference  to  her  own  right  and  under 
positive  instructions  from  the  court  that  the  evidence  is  not 
to  be  considered  as  affecting  the  question  of  damages.  Says 
the  Michigan  court :  ' '  Such  testimony  does  not  tend  to  prove 
that  the  husband  was  in  the  habit  of  becoming  intoxicated. 
It  does  not  tend  to  prove  that  he  was  intoxicated  at  the  time 
of  his  death.  It  does  not  tend  to  prove  that  defendant  caused 
or  contributed  to  his  intoxication.  It  does  not  tend  to  prove 
that  the  wife  is  injured  in  her  means  of  support.  These  are 
the  facts  in  issue  which  entitle  plaintiff  to  recover,' and  the 
only  other  question  is  the  amount  of  damages  to  which  she 
is  entitled.  If  it  is  not  admissible  as  bearing  upon  the  amount 
of  damages,  it  is  wholly  irrelevant."®"  Nor  is  such  evidence 
admissible  to  establish  exemplary  or  punitive  damages."^  In 
Iowa,  however,  it  is  held  that  in  a  suit  brought  by  the  wife 
for  injury  to  her  means  of  support,  she  may  show,  to  sustain 
a  claim  for  exemplary  damages,  the  number  and  age  of  her 
children,  if  she  also  shows  that  the  defendant,  prior  to  sell- 
ing the  liquor  to  her  husband,  had  knowledge  that  she  had 
such  children,  and  that  they  were  in  danger  of  being  injured 
or  compelled  to  leave  home  because  of  the  intoxication  of  the 
husband  and  father."^     Admission  of  evidence  of  the  char- 

s'Higgins     v.    .Kavanaugh,    52  Kirchgessner,  73  Mich.  276;  41  N. 

Iowa   368;    3   N.  W.  409;    Welch  W.  488. 

V.  Jugenheimer,  56  Iowa  11;  8  N.  92  In  the  case  of  Ward  v.  Thomp- 

W.  673;    41   Am.   Rep.  77;   Larz-  son,  48  Iowa  588,  the  court  said: 

elere    v.    Kirchgessner,    73    Mich.  "The  plaintiff  was  examined  as  a 

276;    41   N.   W.    488;    Thomas   v.  witness  in  her  own  behalf,  and  was 

Dansby,  74  Mich.  398;  41  N.  W.  permitted  to  state,  against  the  ob- 

1088;      Montross     v.     Alexander  jection  of  the  defendant,  that  her 

(Mich.),  116  N.  W.  190.  family    besides    herself    and    hus- 

9oLarzelere  v.  Kirchgessner,  73  band,   consisted   of   two   children, 

Mich.  276;  41  N.  W.  488.  a   son  eighteen  years   old  and   a 

91  Johnson  v.  Schultz,  74  Mich.  daughter  thirteen.    The  defendant 

75;    41   K.  W.  865;   Larzelere   v.  claims  that  the  court  erred  in  ad- 
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aeter  above  described  is  not  reversible  error,  if  the  judgment 
for  plaintiff  is  less  than  the  actual  damages  shown.''  Evi- . 
dence  of  abusive  language  or  conduct  on  the  part  of  the 
intoxicated  person  toward  plaintiff  is  not  admissible  unless 
such  conduct  tended  to  impair  plaintiff's  health."*  Nor  is 
evidence  of  an  assault  committed  on  plaintiff  by  the  husband 
while  under  the  influence  of  liquor  admissible  where  it  was 
not  shown  that  the  liquor  causing  the  intoxication  was 
sold  by  defendant  and  when  such  assault  was  made  prior  to 
the  time  when  it  is  alleged  defendant  sold  liquor  to  the  hus- 


mitting  this  evidence,  because  it 
was  well  calculated  to  influence 
the  jury  in  regard  to  the  amount 
of  their  verdict,  and  that  the  ver- 
dict should  not  be  greater  by  rea- 
son of  the  fact  that  the  plaintiff's 
family  included  minor  children,  be- 
cause the  plaintiff  can  recover  only 
the  damage  which  she  has  sus- 
tained individually  in  her  person 
and  means  of  supfwrt,  and  that, 
if  the  children  have  sustained  dam- 
age, they  can  maintain  their  sepa- 
rate actions  therefor.  It  must,  we 
think,  be  conceded  that  the  actual 
damages  which  the  plaintiff  is  en- 
titled to  recover  are  no  greater  by 
reason  of  her  children.  But  it  ap- 
pears that  she  forbade  the  defend- 
ant to  sell  her  husband  liquor; 
that  she  spoke  to  him  of  her  hus 
band's  habits,  and  informed  him 
that  she  cculd  not  stay  in  the 
house,  and  that  she  must  leave, 
or  at  least  send  the  children  away; 
that  her  husband  continued  to  fre- 
quent the  defendant's  saloon,  and 
came  from  there  intoxicated ;  that 
when  intoxicated  he  was  abusive, 
and  that  she  had  to  send  her 
daughter  away.  Now  if  the  de- 
fendant continued  to  furnish  the 
plaintiff's    husband    liquor    upon 


which  he  became  intoxicated,  after 
he  had  been  informed  by  plaintiff 
in  regard  to  her  children,  and  the 
necessity  that  there  would  be  of 
their  removal  if  her  husband's  in- 
temperate habits  continued,  it  was 
an  aggravating  circumstance,  tend- 
ing to  show  a  recklessness  of  con- 
sequences which  the  jury  was  en- 
titled to  consider  upon  the  ques- 
tion of  exemplary  damages.  In 
our  opinion,  then,  where  a  married 
woman  brings  an  action  like  the 
present,  she  may  show  the  number 
and  ages  of  her  children  belonging 
to  her  family,  if  she  also  shows 
that  the  defendant  has  knowledge 
that  she  has  such  children,  and 
that  they  are  in  danger  of  being 
injured  or  compelled  to  leave 
home,  and  the  defendant,  after 
such  knowledge,  wantonly  con- 
tinues to  sell  plaintiff's  husband 
liquor,  by  reason  of  which  she 
acquires  a  right  of  action.  The 
evidence  is  pertinent  to  the  ques- 
tion of  exemplary,  but  not  actual. 


93  Thoma  v.  Dansby,  74  llich. 
398;  41  N.  W.  1088.  ' 

»*  Welch  V.  Jugenheimer,  56 
Iowa,  11;  8  N.  W.  673;  41  Am. 
Rep.  77. 
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band.'"  It  has  been  held,  on  the  question  as  to  whether  a 
woman  has  been  injured  in  her  means  of  support  by  reason 
of  defendant's  sales  of  intoxicating  liquors  to  her  husband, 
that  it  may  be  shown  she  has  since  married  again.  Says  the 
New  York  court:  "To  illustrate,  let  us  suppose  that  the 
husband  had  not  died,  but  had  only  been  disabled  from  work- 
ing by  his  intoxie^ion,  and  that  plaintiff  had  sued  for  loss 
of  means  of  support.  Would  it  not  be  material,  on  the  ques- 
tion of  damages,  to  show  that  she  had  left  her  husband  and 
was  living  with,  and  was  supported  by,  another  man  ?  So  in  the 
present  ease,  she  (but  lawfully)  is  living  with,  and  entitled 
to  the  support  of,  another  man,  her  present  husband.  Docs 
not  this  condition  affect  the  extent  of  injury  to  means  of 
support  which  she  suffers  by  the  former  husband's  death?"  "" 
On  the  other  hand,  evidence  is  not  relevant  or  material  which 
would  show  that  decedent's  widow  refused  to  allow  his  body 
to  be  brought  home,  that  she  would  not  attend  the  funeral 
nor  allow  any  of  her  children  to  attend,  and  that  prior  to  his 
death  she  had  said  that  she  wished  he  would  die,  for,  says 
the  Nebraska  court  -."  "  The  right  of  action  in  this  class  of 
cases  depends  in  no  degree  upon  sentiment.  Affection  for 
the  deceased  on  the  part  of  one  or  all  of  the  plaintiffs  could 
neither  add  to  nor  the  want  of  it  take  from  the  amount  of 
the  verdict,  if  they  are  entitled  to  one."  It  has  been  held 
that  a  judgment  obtained  by  the  wife  for  injury  to  her  means 
of  support  by  the  sale  of  intoxicating  liquors  is  admissible 
in  an  action  against  another  party  for  injuries  accruing 
during  the  same  period,  for  the  purpose  of  showing  the  actual 
extent  of  the  wrong  done  by  defendant,  but  not  in  mitigation 
of  damages.®' 

S5  Applegate  v.  Winebrenner,  67  been    subjected    throngh   the   hus- 
lowa,  235;  25  N.  W.  148.  band's   neglect.      Alcen   v.    Tingle- 
so  Sharpley   V.   Brown,  43    Hun  hoff  (Neb.),  119  N.  W.  456. 
(N.  Y.),  374.  It   is  not    permissible   to    show 

87  Kerkow    v.    Bauer,    15    Neb.  how  plaintiff's  husband  acted  to- 
150;   18  N.  W.  27.  ward  her  and  her  son  after  notice 

88  Engleken  v.  Webber,  47  Iowa,  served  on  the  defendant  not  to  sell 
552;   Ennis  v.  Staley,  Id.  652.  him    liquor.      Farenthold    v.    Tell 

The  olaintiff  mav  show  the  suf-        (Tex.  Civ.  Apt).).   113  S.  W.  635. 
ferinffs  to  which   the  family  had  The  wife  may  show  she  suffered 
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Sec.  1064.    Character  and  habits  of  the  plaintiff. 

It  is  always  competent  to  show  where  plaintiff  stands  in 
the  relation  of  parent  or  wife  or  husband  or  child  to  the 
intoxicated  person,  and  that  plaintiff  had  consented  to  the 
intoxicated  person  drinking  or  had  encouraged  him  in  the 
habit.  Thus,  it  was  held  competent  evidence  in  a  suit  under 
the  statute  by  a  father  against  a  dealer  for  causing  the  in- 
toxication of  his  minor  son  for  the  defendant  to  show  that 
the  father  had  frequented  saloons  with  such  minor  son  and 
drank  with  him.  As  was  said  by  the  Texas  court:  "Its 
tendency  was  to  establish  the  fact  that  he  had  no  objection 
to  his  son's  doing  the  acts  that  he  now  complains  of,  and 
might  be  considered  for  what  it  is  worth,  as  tending  to  estab- 
lish a  tacit  consent  for  him  to  frequent  saloons,  and  for  liquor 
dealers  to  sell  him  intoxicating  drinks.  It  may  not  be  entitled 
to  much  force  as  tending  to  establish  his  consent  to  the  acts 
complained  of,  but  it  is  admissible  for  what  it  may  be  worth 
on  that  subject."""  It  is  also  competent  to  show  that  plain- 
tiff, the  wife,  had  consented  to  the  husband  having  intoxi- 
cating liquors  in  their  own  home  for  the  use  of  the  husband 
and  his  friends  as  tending  to  show  the  good  faith  of  the  wife 
in  bringing  the  suit.^     On  the  other  hand,  it  is  competent 

a  stroke  of  paralysis,  and  put  in  lie  did,  he  cursed  and  threatened  to 
evidence  of  experts  as  to  its  eon-  kill  her,  to  refute  the  plea  of  con- 
nection with  her  troubles  due  to  spiraey,  although  the  defendant 
her  husband's  drunkenness.  Mon-  had  offered  no  evidence  on  such 
tross  V.  Alexander,  155  Mich.  513;  plea,  the  court  treating  the  plea 
116  N.  W.  190.  as  seriously  imposed.    Birkman  v. 

Frequency     of     abuse     may     be  Fahrenthold  (Tex.  Civ.  App.),  114 

shown  on   the   husband's  part,   to  S.    W.   428.      See   also   Liebler    v. 

show  he  is  an  habitual  drunkard.  Carrel,  155  Mich.  196;   118  N.  W. 

Birkman  v.  Fahrenthold  (Tex.  Civ.  975;   15  Det.  L.  N.  976. 

App.),  114  S.  W.  428.  Evidence  of  motive  in  bringing 

Where  the  defendant  pleaded  a  the  suit  is  not  admissible,  either 

conspiracy    between    the    plaintiff  for    the     plaintiff    or     defendant, 

and  her  husband  to  mulct  him  iu  Farenthold     v..    Tell     (Tex.     Civ. 

damages,  it  was  held  permissible  App.),  113  S.  W.  635. 

for  her  to  show  that  she  followed  »»  Kruger   v.    Spachek,    22    Tex. 

her  husband  to  the  defendant's  sa-  App.  307;  54  S.  W.  295. 

loon  and  saw  him  drink;  and  that  i  Bellison  v.  Apland,  115  Iowa, 

he  did  not  then  go  home,  but  when  599 ;  89  N.  W.  22. 
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for  her  to  give  evidence  to  the  effect  that  her  husband 
wished  to  bring  intoxicating  liquor  into  the  house  and  drink 
it  there  and  that  she  objected.^  Evidence  that  the  reputation 
of  plaintiff  for  chastity  is  bad  is  wholly  incompetent  and 
immaterial,  for  the  reason  that  good  or  bad  moral  character 
does  not  affect  the^right  of  recovery  under  the  statute.^ 

Sec.  1065.  Character  and  habit  of  the  intoxicated  person 
— ^Mortality  tables. 
It  is  a  general  rule  that  in  actions  under  the  statute  it  is 
competent  to  prove  the  age  and  condition  in  life  of  the  in- 
toxicated person,  his  circumstances,  his  habits  of  industry 
and  ability  to  support  his  wife  or  those  dependent  upon  him 
before  the  acts  complained  of,  and  subsequent  thereto.  Thus, 
in  an  action  by  a  wife  under  the  statute  for  the  death  of  her 
husband  who  was  killed  in  a  drunken  spree,  it  was  held  that 
evidence  concerning  the  husband's  previous  habits  was  perti- 
nent, as  bearing  upon  the  question  of  damages,  for,  says  the 
Michigan  court :  "  Tn  cases  of  this  kind  it  must  be  conceded  that 

=  Lloyd  V.  Kelly,  48  111.  App.  whether  or  not  Mrs.  Tipton  was 
554.  She  may  show  the  reason  for  in  fact  aggrieved  by  the  sale  of 
her  stating  to  a  saloon  keeper  liquor  to  her  husband.  The  testi- 
other  than  the  defendant  that  he  mony,  in  our  opinion,  was  not  ad- 
might  sell  him  liquors  on  certain  missible  for  any  purpose  in  this 
nights.  Montross  v.  Alexander,  controversy.  Mrs.  Tipton's  repu- 
152  Mich.  513;  116  N.  W.  190.  tation  for  chastity  was  not  an  is- 

3  In  the  ease  of  Tipton  v.  Thomp-  sue  in   the   case.     It  would  have 

son    (Tex.   Civ.  App.),   50   S.   W.  been    proper   to   inquire   into   her 

641,  the  court  said:  "The  court  ad-  general  reputation  for  truth  and 

mitted  the  evidence  of  a  number  veracity,   as    she   had   testified   in 

of  witnesses  to  the  effect  that  the  her  own  behalf,  but  we  do  not  un- 

reputation  of  the  plaintiff  for  chas-  derstand  that,  in  order  to  defeat 

tity  was  bad,  and  that  it  was  gen-  or  affect  a  plaintiff's  right  to  re- 

erally    reputed    that    she    kept    a  cover,   it   is   permissible   to   prove 

house  of  prostitution.  There  is  also  his  good  or  bad  moral  character, 

evidence  in  the  record  which  shows  In  some  instances  there  are  excep- 

that  she   kept   a   boarding   house.  tions  to  this  rule,  where  character 

The  court  admitted  this  testimony  may  be  necessarily  involved  in  the 

evidently  for  the  purpose  of,  and  subject  of  the  controversy,  but  this 

so  instructed  the  jury  that  they  does  not  fall  within  that  class  of 

might  consider  it  in,  determining  cases.'' 
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the  loss  to  the  wife  of  a  sober  and  industrious  husband  must 
necessarily  be  greater,  in  a  pecuniary  sense,  than  the  loss  of 
one  who  is  the  opposite. "  *  A  somewhat  different  doctrine, 
however,  has  been  announced  by  the  Iowa  court  where  in  an 
action  by  a  widow  to  recove^  damages  for  the  death  of  her 
husband  while  in  a  condition  of  intoxication,  produced 
through  defendant's  wrongdoing,  it  was  held  that  the  fact 
that  deceased  had  been  an  habitual  drunkard  for  twenty  years 
preceding  his  death  should  not  be  received  in  evidence  to 
affect  the  measure  of  damages."  The  holding  in  this  case 
was  based  upon  an  earlier  case  in  that  State  where  damages 
were  sought  for  causing  or  contributing  to  the  habitual  intoxi- 
cation of  the  husband.'  The  court  in  refusing  to  sanction  an 
instruction  to  the  effect  that  if  the  plaintiff  was  in  no  worse 
condition  after  the  sales  of  intoxicating  liquors  complained 
of  than  she  was  before,  has  not  suffered  in  her  means  of  sup- 
port, said :  "  It  is  quite  clear  that  if  the  defendant  deprived 
the  plaintiff  of  the  assistance  of  her  husband  in  the  support 
of  herself  and  family,  by  causing  his  frequent  intoxication, 
her  means  of  support  would  be  thereby  injured  to  that  extent, 
mthout  reference  to  her  condition  before  and  after  such  in- 
jury." This  same  doctrine  is  upheld  in  the  same  State  in 
a  late  case.'  The  court  puts"  its  reasons  in  the  following 
language:  "It  does  not  follow,  because  the  husband  was  a 
hard  drinker  at  a  pre\ioiis  time,  tha,t  he  would  have  con- 
tinued to  be  a  hard  drinker  at  the  time  covered  by  this  action 
if  defendant  had  not  sold  him  liquor.  And  the  fact  that  by 
reason  of  habitual  intoxication  he  had  failed  in  former  years 
to  furnish  support  to  the  plaintiff  would  not  defeat  recovery 
by  plaintiff  for  his  failure  to  furnish  support  by  reason  of 

i  Brockway     v.     Patterson,     72  from  further  degrading  a  man  who 

Mich.    122j    40   N.   W.    192;    1   L.  was  not   temperate  at  the  outset 

E.  A.  708.  niav  Iio  sliown.     Friend  v.  Dunks, 

3  Huff  V.  Aultman,  69  Iowa,  71;  39  Jlich.  733. 

28  N.  W.  440';  58  Am.  Rep.  213;  6  Dunlevey  v.  Watson,  38  Iowa, 

Buck  V.  Maddock,  167  111.  219;  47  398. 

N.  E.  208 ;   affirming  67  III.  App.  J  Woolheather     v.      Eisley,      38 

466.  Iowa,  486-492. 

Evidence    of    damages    received 
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habitual  intoxication  induced  by  defendant 's  sales. "  ^  In 
actions  based  upon  sales  of  intoxicating  liquors  to  habitual 
drunkards,  it  is  always  competent  to  show  the  habits  of  the 
person  alleged  to  be  a  drunkard  prior  to  the  sales  complained 
of."  It  was  also  held  competent  evidence  in  such  a  case,  as 
tending  to  shovs'  the  habits  of  the  person  alleged  to  be  an 
habitual  drunkard,*to  show  tliat  prior  to  the  sales  complained 
of  he  had  promised  his  partner  to  quit  drinking.^"  It  has 
been  held  that  it  is  competent  evidence  to  show  that  the  in- 
toxicated person  was  quiet  when  sober  and  quarrelsome  when 
drunk,  as  tending  to  show  that  such  person  was  intoxicated 
at  the  time  of  the  injury."  Where,  as  alleged  in  the  com- 
plaint, the  husband  committed  suicide  by  reason  of  continued 
intoxication,  in  a  suit  against  the  dealer  by  the  wife  for 
causing  the  intoxication,  it  was  held  that  evidence  to  the  effect 
that  defendant,  on  the  day  of  the  suicide,  was  charged  with 
embezzlement  was  incompetent  and  immaterial,  for,  said  the 
court  ■  ' '  The  only  effect  of  the  testimony,  if  admitted,  would 
have  been  to  divert  the  attention  of  the  jury  from  the  main 
question  at  issue."  ^^  In  caise  of  the  death  of  the  drunkard, 
life  or  mortality  tables  are  admissible  to  show  the  expectancy 
of  his  life,  though  it  be  shown  he  was  in  the  habit  of  becoming 
intoxicated,  to  be  considered  by  the  jury  in  connection  with 
evidence  of  his  physical  condition,  vocation  and  habits,^*  or 
even  where  the  husband's  earning  capacity  has  been  per- 
manently impaired  by  the  use  of  liquor  sold  by  the  defend- 

8  League   v.   Ehmke,    120    Iowa,  Iowa,  71;  28  N.  W.  440;  58  Am. 

464;  94  N.  W.  938.  Rep.  213;  Doty  v.  Postal,  87  Mich. 

The  wife  need  not  be  reduced  to  143 ;  49  N.  W.  534. 

the  bare  necessities  of  life  to  en-  i"  Friend    v.    Dunks,    39    Mich, 

able   her   to   maintain   her    action  733. 

because  of  loss  of  support.     It  is  n  Brockway    v.    Patterson,    72 

sufficient  if  she  has  been  injured  Mich.  122;  40  N.  W.  192;  1  L.  R. 

in  her  means  of  support.   Maloney  A.  708. 

V.  Dalley,  67  111.  App.  427.  12  Poffenbarger  v.  Smith,. 27  Neb. 

»  Smith  V.  People,  141  111.  447;  788;  43  N.  W.  1150. 

31    N.    E.    425;    affirming   38    111.  is  Peterson  v.  Brackey    (Iowa), 

App.  638;   Lloyd  v.  Kelly,  48  111.  119  N.  W.  967. 
App.   554;    Huff   V.   Aultman,    69 
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ant,'^  and  even  where  the  wife  has  obtained  a  divorce  during 
the  pendency  of  the  suit.^° 

Sec.  1066.    Pecuniary  conditions  of  persons  or  parties. 

It  is  alwa.vs  competent  in  actions  under  the  "civil  damage" 
statute  for  injury  to  means  of  support  to  show  the  pecuniary 
condition  of  the  intoxicated  person  at  the  time  of  the  alleged 
sales,  the  wages  he  is  earning,  the  income  he  is  receiving,  the 
property  he  owns  and  to  further  show  that  the  plaintiff  was 
without  property  and  has  no  other  income  save  that  of  the 
intoxicated  person  and  was  wholh'  dependent  upon  hi^i  for 
support.^'  As  was  well  said  by  the  Michigan  court "  in  an 
action  brought  by  a  mother  against  a  dealer  for  causing  the 
intoxication  of  her  minor  son:  "Tt  was  competent  for  the 
plaintiff' to  introduce  evidence  showing  her  situation  and  con- 
dition, her  dependence  uj)on  her  son,  the  amount  he  earned 
before  he  became  addicted  to  the  use  of  intoxicating  liquors, 
his  failure  to  obtain  employment  afterwards,  if  traceable  to 
his  drinking  habit,  the  amount  he  had  in  bank  and  had 
earned  at  various  times."  Tn  Illinois,  however,  in  an  early 
case,  it  was  held  tliat  evidence  of  the  value  of  the  estate  of 
the  intoxicated  persons  prior  to  the  sales  complained  of  and 
the,  reduced  condition  of  his  pecuniary  affairs  at  the  time  of 
the  trial  was  inadmissible.^*  It  is  also  competent  for  the  plain- 
tiff to  show  that  as  a  result  of  the  sales  of  intoxicating  liquor 
to  the  one  owing  her  support  she  was  compelled  to  support 

"Aeken    v.    Tinglehoff    (Neb.),  III.  App.  67;  Clears  v.  Stanley,  34 

119  N.  W.  456;  Davis  v'.  Borland  111.  App.  338;  Friend  v.  Dunks,  37 

(Neb.),  119  N.  W.  454.  Mich.   25;    Kerkow   v.    Bauer,    15 

isMerimane  v.  Miller    (Mich.),  Neb.   150;    18  N.  W.  27;   Murphy 

118  N.  W.  11.    As  to  measure  of  v.   Willow    Springs,   etc.,    Co.,    81 

damages,    see    Davis    v.    Borland  Neb.  223;   115  N.  W.  763. 

(Neb.),  119  N.  W.  454.  The    sufferings    of    the    family 

loManzer  v.  Phillips,  139  Mich.  caused  by  tlie  husband's  neglect 
61;'  102  N.  W.  292;  11  Detroit  may  be  shown.  Aoken  v.  Tingle- 
Leg.  N.  748;  Horst  v.  Lewis  hoff  (Neb.),  119  N.  W.  456. 
(Neb.),  103  N.  W.  460;  Weiser  v.  it  Weiser  v.  Welch,  112  Mich. 
Welch,  112  Mich.  134;  70  N.  W.  134;  70  N.  W.  438. 
438;  Meyers  v.  Smith,  121  111.  isMcCam  v.  Roach,  81  111.  213. 
442;    13  N.  E.  216;    affirming  25 
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herself  and  seek  support  from  the  county.  As  said  by  the 
Iowa  court : "  "  One  of  the  material  facts  which  plaintiff 
was  required  to  establish  is  that  during  the  period  in  question 
she  was  not  supported  by  her  husband,  and  the  evidence 
objected  to  tended  to  establish  this  fact  by  showing  the  sources 
from  which  her  support  came." 

Sec.  1067.    Weight  and  sufficiency,  in  general. 

The  right  of  action  created  by  the  "civil  damage"  statute 
is  not  one  to  recover  a  fine  or  penalty  but  is  one  to  recover 
damages  for  personal  injury.  The  judgment  involves  neither 
the  life  nor  liberty  of  the  defendant,  so  that,  while  it  is  true 
that  the  action  is  quasi  penal  and  the  material  allegations  in 
the  declaration  or  complaint  must  be  fully  proved,  it  is  not 
necessary  that  the  evidence  should  exclude  all  reasonable 
doubt.  It  is  sufficient  if  there  is  a  preponderance  of  evidence, 
and  this  may  result  from  circumstantial  as  well  as  direct 
evidence.^"  Thus,  it  has  been  held  that,  where  the  evidence 
showed  that  plaintiff's  husband  walked  in  an  intoxicated  con- 
dition from  defendant's  saloon  to  a  railroad  station,  that  he 
purchased  a  ticket  but  failed  to  catch  the  train,  left  the 
station  at  the  advice  of  the  station  agent  going  toward  the 
track,  that  plaintiff's  husband  testified  he  did  not  remember 
leaving  the  saloon,  or  anything  that  happened  afterwards 
until  he  was  sitting  on  the  track,  with  both  feet  crushed,  it 
was  held  sufficient  to  prove  that  the  accident  was  due  to  the 
intoxication.^^  Again,  where  the  evidence  showed  that  a 
saloon  began  business  without  a  license,  the  owner  having 
made  a  note  to  a  brewing  company  in  payment  for  a  license, 

18  Fox  V.  Wunderlich,  64  Iowa,  v.  Randall,  82  111.  521;   Chase  v. 

187 ;  20  N.  W.  7.  Kennistpn,  76  Me.  209 ;  McDougall 

20  Woods  V.  Dailey,  211  111.  495;  v.  Giaoommi,  13  Neb.  431;   14  N. 

71  N.  E.  1068;  citing  Crabtree  v.  W.    150;    KoUing   v.    Bennett,    18 

Reed,  50  111.  206;   Miller  v.  Belt-  Ohio  Cir.  Ct.  R.  425;   10  0.  C.  D. 

hasser,    78    111.    302;    Mitchell    v.  81;  Coleman  v.  People,  78  111.  210; 

Hindman,   150  111.  538;   37  N.  E.  Brown  v.  Butler,  66  111.  App.  66. 
916;    Taylor   v.    Felsing,    164   111.  21  Colburn  v.  Spencer,  177  Mass. 

331;  45  N.  E.  161.     See  also  Hall  743;  59  N.  E.  78. 
V.  Barnes,   82   111.   228;    Robinson 
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which  the  company  was  to  get  for  him,  that  the  note  was  not 
paid,  and  the  brewing  company  made  no  attempt  to  secure  a 
license,  though  its  agent  telephoned  the  saloon  keeper  that  a 
license  had  been  granted,  that  the  saloon  keeper  leased  a 
building  for  the  business  and  the  brewing  company  paid  the 
rent  and  furnished  the  liquor,  that  the  saloon  was  run  with- 
out license  and  kept  open  on  Sunday,  it  was  held  that  this 
evidence  was  sufficient  to  establish  collusion  between  the 
saloon  keeper  and  the  brewery  and  to  make  the  brewery  liable 
to  a  widow  whose  son,  on  whom  she  was  dependent,  died 
from  acute  alcoholism  after  spending  the  greater  part  of 
Sunday  in  the  saloon  where  he  purchased  intoxicants.^^ 

Sec.  1068.    Nature  and  properties  of  liquor. 

In  actions  under  the  statute  it  is  generally  a  question  for 
the  jury  as  to  whether  the  particular  beverage  proved  to  have 
been  drunk  by  the  intoxicated  person  was  or  was  not  intoxi- 
cating. Thus,  in  an  action  by  a  wife  for  the  sale  of  intoxi- 
cating liquor  to  her  husband  where  it  was  established  that 
the  husband  entered  a  saloon,  was  furnished  a  glass  of  liquor 
which  looked  like  beer,  and  paid  for  it,  and  that  he  was  very 
much  intoxicated,  it  was  held  that  there  was  evidence  from 
which  the  jury  might  find  that  the  liquor  drank  by  plaintiff's 
husband  was  intoxicating. -°  Says  the  Michigan  court:  ''It 
would  be  very  difficult  for  one  who  did  not  himself  taste  the 
liquor  to  prove  such  an  offense  in  any  other  way."  In  Massa- 
chusetts it  has  been  held  that  a  jury  was  warranted  in  finding 
ale  to  be  intoxicating  merely  on  the  testimony  of  a  witness 
who  saw  and  smelled  but  did  not  taste  it.-*  Again,  where 
the  evidence  showed  that  the  person,  on  account  of  whose 

22  Terre   Haute   Brewing  Co.    v.  N.  E.  369 ;    Lawson  v.  Eggleston, 

Newland,    33    Ind.   App.    544;    70  52  N.  Y.   181;   28  App.  Div.  52; 

N.  E.  190.     For  other  cases  illus-  affirmed  in  164  N.  Y.  600;  59  N. 

trative   of   the   above   proposition,  E.  1124. 

see    the    following:     McMahon    v.  23  Wilson    v.    Booth,    57    Mich. 

Dumas,  96  Mich.  467;    56  N.  W.  249;  23  N.  W.  799. 

13;    McDougall   v.   Giacomini,    13  24  Haines     v.     Hanrahan,      105 

Neb.  431;    14  N.  W.   150;    O'Con-  Mass.  480. 
nor  V.  Congcn,  102  N.  Y.  702;  7 
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death  the  action  was  brought,  drank  beer  many  times  during 
the  afternoon  in  the  saloon  of  the  principal  defendant  and 
became  intoxicated,  it  was  held  not  error  to  submit  to  the 
jury  the  question  whether  the  beer  which  decedent  then  drank 
was  an  intoxicating  liquor,  although  there  was  no  positive 
evidence  that  such  beer  was  intoxicating.^"  In  an  early 
Indiana  case  it  vms  held,  in  an  action  under  the  civil 
damage  statute,  that  where  the  evidence  was  that  the  defend- 
ant sold  plaintiff's  husband  in  his  saloon  a  liquid  which 
looked  like  beer  -and  that  the  husband  drank  it,  it  was  not 
sufficient  to  establish  the  fact  of  the  intoxicating  quality  of 
the  liquor  drank.  Said  the  court :  ^^  ' '  There  is  no  evidence 
that  it  was  intoxicating,  and,  as  some  kinds  of  beer  are  not 
intoxicating,  and  the  character  of  this  beer  was  not  given, 
the  jury  could  not  know,  without  evidence,  that  it  was  in- 
toxicating." This  ease,  however,  has  been  impliedly  over- 
ruled by  the  later  doctrine  in  Indiana  to  the  effect  that  when 
a  witness  testifies  to  the  sale  or  giving  away  of  beer  the  prima 
facie  inference  is  that  the  beer  was  of  that  malted  and 
fermented  quality  declared  by  the  statute  to  be  an  intoxi- 
cating liquor,  and  the  court  trying  the  cause  ought  to  take 
judicial  notice  of  the  inference  which  thus  arises  from  the 
use  of  the  word  "beer"  in  its  general  and  primary  sense.-' 

25  In  the  case  of  Smith  v.  Peo-  saloon  of   Smith,   and  became  in- 

ple,   141   111.   447;    31   N.   E.   425,  toxicated,   and  left   there   with   a 

affirming    38    111.    App.    638,    the  bottle  of  whisky  in  his  pocket.   If 

court   said:    "It  may   be  that   no  the     direct     result     of     drinking 

witness  testified  ia  positive  terms  Smith's  beer  was   intoxication,  it 

that    the    beer    that    Williamson  may  be  reasonably  presumed  that 

drank  on  the  12th  day  of  August  Smith's  beer  was  an  intoxicating 

was    an    intoxicating    liquor,    but  liquor."      See    also    the    following 

that  fact,   like   most   other   facts,  cases :  Kennedy  v.  Sullivan,  34  111. 

may  be  established  by  other  than  App.  40. 

direct  and  positive  proof,  and  here  "  Schlosser  v.  State,  55  Ind.  82- 

the  proof  was  ample  that  William-  86. 

son  drank  beer  very  many  times  28  Myers  v.  The   State,  93  Ind. 

during   the    afternoon,    and    until  251-253. 
about  9   o'clock  at  night,  in  the 
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ARTICLE  VIII.— DAMAGES. 

SECTION.  SECTION. 

1069.  General  rule — Cost  of  med-       1072.     Exemplary  damages. 

ical  services.  1073.     Excessive  damages. 

1070.  Injury  to  means  of  support.       1074.     Mitigation  of  damages. 

1071.  Mental  suffering. 

Sec.  1069.    General  rule — Cost  of  medical  services. 

The  award  of  damages  in  actions  under  the  "civil  damage" 
statute  is  limited  strictly  to  the  issues  in  the  case.  Thus, 
where  the  only  charge  in  the  declaration  in  an  action  by  a 
married  woman  against  a  dealer  for  selling  intoxicating  liquors 
to  her  husband  is  that  of  injury  to  her  means  of  support,  it 
has  been  held  error  to  admit  evidence  of  the  husband's  ill 
treatment  of  her  when  intoxicated.^"  But  within  the  issues 
marked  out  by  the  pleadings  the  amount  of  damages  to  be 
awarded  plaintiff  must  be  determined  by  the  jury  under 
proper  instructions  of  the  court.'"'  In  a  general  way,  it  may 
be  said,  as  to  the  extent  of  recovery  under  the  statute,  what- 
ever personal  injuries  the  aggrieved  party  sustained  by  the 
intoxicated  person's  violence  as  the  direct  and  natural  conse- 
quence of  the  intoxication,  whatever  injuries  or  loss  were 
necessarily  occasioned  the  aggrieved  person's  property  as  the 
result  of  such  intoxication,  whatever  injury  the  aggrieved 
party  sustained  to  his  or  her  means  of  support  by  reason  of 
such  intoxication ;  such  may  be  the  basis  for  damages  under 
proper  allegations  in  the  complaint  or  declaration.'^  Thus, 
it  has  been  held  competent  to  prove  as  elements  of  damage 
that  plaintiff  took  care  of  her  husband,  watched  and  nursed 
him  while  he  was  suffering  from  injuries  which  he  received 
upon  falling  from  a  wagon  when  in  a  state  of  intoxication, 
caused  by  liquors  sold  him  by  the  defendant,  that  she  injured 
her  health  by  this  care  and  watching,  so  as  to  require  medical 
treatment,  that  she  employed  nurses  to  help  her  take  care 

2»  McLees  v.  Niles,  93  111.  App.  ^i  Wightman  v.  Devere,  33  Wis 

442.  570. 

so  Miller    v.    Gleason,    18    Ohio 
Cir.  Ct.  R.  425;   10  O.  C.  D.  81. 
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of  her  husband,  that  she  employed  a  physician  and  paid  his 
bill  for  attendance  upon  him,  and  that  she  had  to  hire  a  man 
to  do  work  upon  her  farm,  which  her  husband  would  have 
done  if  he  had  not  been  disabled  by  the  injuries  above  noted.^- 
Where  the  basis  for  damages  is  injury  to  property  it  must 
not  be  understood  that  recovery  is  limited  to  the  physical  acts 
of  the  intoxicated  person  in  injuring,  mutilating  or  destroy- 
ing property,  but  wherever  the  plaintiff  has  been  legally 
bound  to  expend  money  for  medical  attention  and  nurse 
hire  for  the  intoxicated  person  as  a  result  of  the  intoxication, 
and  whenever  it  has  been  the  legal  duty  of  the  plaintiff  to 
maintain  the  intoxicated  person  when  he  is  unable  to  main- 
tain himself  by  reason  of  the  intoxication,  then,  as  an 
element  of  the  charge  of  injury  to  property,  plaintiff  may 
recover  such  amounts,  so  expended,  of  the  person  causing  the 
intoxication."'  But  recovery  in  such  a  ease  is  limited  strictly 
to  the  necessary  support  of  such  intoxicated  person ;  ^*  nor 
where  such  support  is  continuing  in  its  nature  can  recov- 
ery be  had  for  more  than  it  would  amount  to  during 
the  lifetime  of  the  plaintiff,  for  the  legal  duty  of  support 
can  not  fall  upon  his  estate  upon  the  death  of  plaintiff.'^ 
In  such  a  suit,  also,  where  the  claim-  for  damages  is  based 
solely  on  the  ground  of  injury  to  property,  the  mental  or 
physical  suffering  of  the  plaintiff  is  no  element  of  damages.'" 
Nor  can  the  damages  be  increased  because  of  the  expenditures 
of  plaintiff  in  procuring  a  lawyer  to  prosecute  the  claim  for 
damages.'^ 

Sec.  1070.    Injury  to  means  of  support. 

In  a  previous  part  of  this  chapter  we  have  already  con- 
sidered the  subject  ' '  means  of  support, ' '  '^  and  it  is  only  our 

S2  Wightman  v.  Devere,  33  Wis.  ^s  Clinton   v.   Laning,   61   Mich. 

570;  Thomas  v.  Dansby,  74  Mich.  355;  27  N.  W.  125. 

398;  41N.  W.  1088.  30  Clinton   v.   Laning,   61   Mich. 

33  Clinton   v.   Laning,   61  •  Mich.  355;  28  N.  W.  125. 

355;   28  N.  W.   125;   Van  Alstine  st  Clinton   v.   Laning,    61    Mich. 

V.  Kaniecki,  109  Mich.  318;   6  N.  355;  28  N.  W.  125.     Funeral  ex- 

W.  502.  penses  may  be  recovered.     Kelling 

34  Clinton  v.   Laning,   61   Mich.  v.  Palmer  (Neb.),  119  N.  W.  155. 
355;  28  N.  W.  125.  si  Supra,  |  1037. 
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present  purpose  to  state  the  extent  of  the  recovery  in  actions 
where  the  basis  of  recovery  is  injury  to  means  of  support. 
Questions  as  to  the  extent  of  liability  on  the  part  of  the 
dealer  where  he  has  sold  or  given  intoxicating  liquors  to 
another,  thus  causing  or  contributing  to  his  death,  or  per- 
manently incapacitating  him  from  labor,  or  causing  him  to 
abandon  his  family  and  become  a  common  vagabond,  are  of 
frequent  recurrence.  It  has  been  contended  that  the  dealer 
would  be  liable  in  d.".mages  to  those  dependent  upon  such 
persons  for  support  only  during  the  period  he  continued  to 
furnish  him  liquor  and  those  dependent  upon  him  failed  to 
receive  support,  and  not  for  the  permanent  results  that  the 
liquor  may  have  upon  him  so  far  as  his  ability  to  support 
those  dependent  upon  him  is  concerned.  The  rule,  however, 
seems  to  be  that  where  proper  allegations  have  been  made 
in  the  declaration  or  complaint  the  dealer  causing  or  con- 
tributing to  a  permanent  disability  to  another  by  sales  or 
gifts  of  intoxicating  liquor  is  liable  in  damages  to  those 
dependent  upon  him  for  support,  not  only  for  the  actual 
results  of  such  sales  or  gifts,  but  also  for  all  damages  grow- 
ing out  of  his  disqualification,  without  reference  to  the  length 
of  time  through  which  it  may  continue.'^  As  was  said  by 
the  Nebraska  court  in  a  late  caise  -.*''  "  One  who  has  converted 
another  from  a  sober  and  industrious  life  into  an  habitual 
drunkard  is  responsible  for  all  the  financial  losses  due  to  his 
act,  including  those  caiised  by  the  subsequent  thriftless  and 
dissipated  career  of  his  victim  directly  resulting  therefrom." 
Thus,  where  a  dealer  caused  or  contributed  to  the  habitual 
intoxication  of  a  previously  sober  and  industrious  man,  he  is 
liable  in  damages  for  a  consequent  thriftless  and  dissipated 
career  followed  by  such  person  after  he  has  ceased  to  furnish 
him  with  liquors.*^  Jt  is,  therefore,  proper  in  a  case  where 
the  claim  is  for  a  total  loss  of  means  of  support,  in  estimating 
damages,  for  the  jury  to  take  into  consideration  the  occupa- 

39Jessen    v.    Wilhite,    74    Neb.  *o  Stahuka   v.    Kreith,    66   Neb. 

608;  104  N.  W.  1064;  Garrigan  v.       829;  92  N.  W.  1042. 
Kennedy  (So.  D.),  101  N.  W.  1081.  "  Stahiika   v.    Kreith,   66   Neb. 

829;  92  N.  W.  1042. 
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tion'  of  the  intoxicated  person,  his  annual  earnings,  his  health, 
his  age,  his  habits,  and  the  probable  length  of  his  life."  As 
was  well  said  in  an  early  Ohio  case  where  a  suit  was  brought 
under  the  statute  against  a  dealer  by  a  wife  for  causing  or 
contributing  to  the  habitual  intoxication  of  her  husband  which 
rendered  him  wholly  incompetent  to  work:  ^'  "The  health  of 
the  husband,  and  Ms  ability  to  labor  are  often,  to  a  greater 
or  less  extent,  the  means  of  the  wife's  sapport.  In  many 
cases,  to  destroy  these  is  to  destroy  her  means  of  support. 
To  take  away  the  husband's  power  to  accumulate  means  of 
future  support  for  his  wife  is  \t'ithin  the  meaning'of  the  law, 
to  injure  her  in  her  means  of  support."  It  has  been  held 
that  as  an  element  of  injury  to  means  of  support,  the  wife 
may  recover  of  a  dealer  causing  or  contributing  to  her 
husband's  intoxication,  the  expenses  of  medicine  and  medical 
attendance  paid  from  her  own  earnings.**  Where  the  means 
of  support  have  been  impaired  but  not  wholly  destroyed  by 
the  acts  complained  of,  then  it  is  proper  for  the  jury  to 
consider  the  difference  between  the  intoxicated  person's  actual 
earnings  after  the  acts  complained  of  and  the  amount  he 
would  otherwise  have  earned  but  for  the  intoxication,  together 
with  the  other  elements  above  noted.*^  In  other  words,  in 
estimating  the  damages  for  injury  to  means  of  support  it  is 
largely  a  question  as  to  what  plaintiff  has  lost  by  the  wrongful 
acts  of  defendant.*"     Thus,  in  an  action  under  the  statute 

*2  Sellars  v.  Foster,  27  Neb.  118;  able  and  necessary  for  the  position 

42  N.  W.  907.  in  society  in  which  she  lived,  and 

*3  Mulford  V.   Clewell,   21    Ohio  that  if  her  husband  had  failed  to 

St.  191.  so  provide  for  her,  and  that  such 

**  Coleman    v.    People,    78    111.  failure  resulted  from  his  intoxica- 

App.  210.  tion,  caused  or  contributed  to  by 

*5  Thomas  v.  Dansby,   74  Mich.  the  defendant,  she  was  entitled  to 

398;  41  N.  W.  1088.  recover.     It  is  manifest  that  the 

4«  In  the  case  of  Bellison  v.  Ap-  question  for  the  jury  on  this 
land,  115  Iowa,  599;  89  N.  W.  branch  of  the  case  was  not  what 
22,  the  court  said:  "The  seventh  the  husband  ought  to  have  done 
paragraph  of  the  court's  charge  in  the  way  of  support  of  the  wife, 
told  the  jury  that  it  was  the  hus-  but  what  he  had  in  fact  done 
band's  duty  to  furnish  the  wife  the  prior  to  the  alleged  tort  of  the  de- 
comforts  and  surroundings  reason-  fendant.    There  is  nothing  in  the 
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where  the  testimony  showed  that  plaintiff's  husband  had  pro- 
vided for  her  as  well  after  the  debauch  complained  of  as 
before,  and  that  the  only  real  difference  that  the  loss  of  the 
money  spent  on  the  debauch  made  was  that  plaintiff  would 
have  that  much  less  money  if  her  husband  should  die  before  slie, 
it  was  held  that  no  injury  to  her  means  of  support  had  been 
established  and  the  court  should  have  so  instructed  the  jury.*^ 
It  is  also  true  that  in  an  action  by  a  wife  for  injury  to  her 
means  of  support  by  reason  of  the  intoxication  of  her  hus- 
band, although  the  previous  intemperate  habits  of  the  hus- 
band not  caused  by  the  acts  of  the  defendant  will  not  justify 
a  recovery,  yet  they  may  be  considered  by  the  jury  as  affect- 
ing the  measure  of  damages.**  It  is  also  true  that  the  right 
of  recovery  is  not  defeated  because  the  intoxicated  person 
only  rendered  partial  support  prior  to  the  acts  complained 
of.    Thus,  in  an  •action  brought  by  a  child  whose  father  died 


record  tending  to  show  the  station 
in  society  occupied  by  the  plain- 
tiff, or  that  she  had  in  the  past 
been  provided  for  in  the  manner 
indicated  by  the  instruction.  It 
was  simply  a  question  of  what  she 
had  lost  by  the  defendant's  wrong- 
ful acts,  and  the  instruction  was 
not  confined  to  this,  as  it  should 
have  been."  But  see  Maloney  v. 
Dailey,  67  111.  App.  427. 

47  Manger  v.  Phillips,  139  Mich. 
61;  102  N.  W.  292;  II  Detroit  Leg. 
N.  748. 

Damages  may  be  recovered  for 
lack  of  support,  though  the  de- 
ceased did  not  wholly  support  the 
plaintiff.  Buck  v.  Maddock,  167 
111.  219;  47  N.  E.  208;  afiSrming 
67  111.  App.  466. 

It  has  been  held  that  proof  of 
damages  should  be  made  in  order 
to  recover.  Sauvage  v.  Trouillet, 
3  Man.  S.  C.   (Canada)  276. 

And  also  that  a  verdict  in  favor 
of   a   wife  will  be   sustained,   al- 


though the  evidence  fails  to  show 
the  cost  of  her  support.  Olmstead 
V.  Noll,  82  Neb.  147;  117  N.  W. 
102. 

Many  statutes  allow  the  wife  to 
bring  the  action  for  support  of 
herself  and  children,  in  which 
event  she  can  recover  full  support. 
Eosecrantz  v.  Showmaker,  60 
Mich.  4;  26  N.  W.  794;  Eastwood 
V.  Klann   (Neb.),  120  N.  W.  149. 

48  In  the  case  of  Uldrieh  v.  Gil- 
more,  35  Neb.  288,  53  N.  W.  135, 
the  court  said:  "Under  the  stat- 
ute, every  person  who  furnishes 
intoxicating  liquors  to  another,  al- 
though he  may  be  a  drunkard,  is 
liable  for  all  the  damages  which  re- 
sult therefrom.  While  the  fact  of 
the  intemperate  habits  of  Mr.  Gil- 
more  prior  to  and  at  the  time  of 
the  sales  in  controversy,  does  not 
relieve  the  saloon  keepers  from  re- 
sponsibility, yet  such  fact  may 
properly  be  considered  as  affecting 
the  measure  of  damages." 
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from  the  effects  of  intoxicating  liquors  sold  by  the  defendant, 
it  was  held  that  the  plaintiff  could  recover  for  whatever  loss 
of  support  he  had  sustained,  although  his  father  did  not 
wholly  support  him  prior  to  his  death.*® 

Sec.  1071.    Mental  suffering. 

It  seems  to  be  qutte  firmly  established  that  in  actions  under 
the  .' '  civil  damage ' '  statute  there  can  be  no  recovery  for,  nor 
can  the  jury  take  into  consideration  in  determining  the  ques- 
tion of  damages,  anxiety,  mortification,  disgrace,  mental 
anguish  or  suffering,  wounded  feelings  and  sorrow,  or  the 
loss  of  society  or  companionship  suffered  by  the  plaintiff  by 
reason  of  the  acts  of  the  defendant.^"  As  was  said  by  the 
Illinois  court :  "^  "  The  statute  contemplates  injury  in  person 
or  property  or  means  of  support,  and  not  mental  anguish." 
But  in  Iowa  it  is  held  that  where  the  mentat  suffering  results 
from  an  injury  to  plaintiff's  person  due  to  an  act  of  violence 
on  the  part  of  the  intoxicated  person,  then  the  jury  are 
permitted  to  take  such  mental  suffering  into  'consideration  in 
assessing  the  damages.'^     And  in  Michigan  under  a  statute 

*»  Buck  V.  Maddock,  67  111.  App.  If  she  consent  to  the  sales,  that 

466;   affirmed  in  167  111.  219;   47  will  bar  her  cause  of  action.  Earpv. 

N.  E.  208;  Maloney  v.   Dailey,  67  Lilly,  120  111.  App.  123;  affirmed, 

111.  App.  427.  217  111.  582;   75  N.  E.  552;   Mc- 

Her  measure  of  damages  is  the  Donald   v.   Casey,   84   Mich.   505; 

present  value  of  the  sum  the  de-  .47  N.  W.  1104. 

ceased    husband    would    probably  so  Freese  v.  Tripp,  70  111.  496 ; 

have   contributed   to   her   support  Meidel    v.    Anthis,    71    111.    241; 

during   their   joint   expectancy   of  Brantigan  v.   While,   73   111.  561; 

life,  and  the  amount  he  probably  Koerner  v.   Oberly,   56   Tnd.   284; 

would   have   contributed   to   their  26  Ajxi.  Hep.  34;  Kearny  v.  Fitz- 

ehildren  during  their  dependency,  gerald,  43  Iowa,  580;   ilulford  v. 

the  same  being  less  than  the"  de-  Clewell,  21  Ohio  St.    191.     , 

ceased's     expectancy.       Young     v.  6i  Freese  v.  Tripp,  70  111.  496. 

Beveridge,  81  Neb.  180;  115  N.  W.  62  in,    the     case     of     Ward     v. 

766.  Thompson,   48   Iowa,   588-592,  the 

The  wife  may  recover  damages  following     instruction     was     held 

resulting  subsequent  to  the  bring-  good:    "If   you   find   the    plaintiff 

ing  of  the  action,  where  they  are  entitled  to  recover  for  violence  to 

the    result    of    the    illegal    sales.  her    person,    in    measuring    such 

Lueker  V.  Liske,  111  Mich.  683;  70  damage,   it   is   proper   for   you   to 

X.  W.  421.  consider  any  physical  pain  caused 
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which  authorizes  a  recovery  by  a  wife  who  is  injured  in 
person  or  property  or  means  of  support  or  otherwise,  it  is 
held  that  with  the  phrase  "or  otherwise"  added  to  the  statute 
is  broad  enough  to  permit  a  recovery  of  damages  for  mental 
suffering  caused  by  the  disgrace  and  discomfort  attendant 
upon  the  besotted  condition  of  a  husband."  But  the  same 
court  holds  that  a  plaintiff  cannot  recover  for  injury  to  her 
feelings  on  account  of  an  injury  her  father  or  husband  may 
have  received  because  of  his  intoxication.'*  The  court  in 
making  the  distinction  says :  ' '  The  injury  to  the  feelings, 
contemplated  by  the  statute,  is  the  shame,  mortification  or 
disgrace  arising  from  the  fact  of  intoxication,  and  it  does  not 
include,  as  an  element  of  actual  damages,  the  mental  anguish 
because  of  the  injury  received  by  the  person  so  intoxicated. ' ' 

Sec.  1072.    Exemplary  damages. 

Exemplary  damages,  so  far  as  that  term  is  used  in  con- 
struing civil  damage  statutes,  are  punitory  in  their  character 
and  designed  to  punish  the  defendant  for  some  positive  wrong 
he  has  willfully  inflicted  upon  or  caused  the  plaintiff,  or  for 
some  very  gross  neglect  of  plaintiff's  rights  in  furnishing 
another  intoxicating  liquors  at  the  time  alleged  in  the 
declaration.^''     Where  the  statute  permits  a  recovery  of  ex- 

thereby,  together  with  any  mental  ^4  Lissing  v.  Beach,  99  Mich, 
anguish,  blame  or  suffering  result-  431;  58  N.  W.  366. 
ing  from  such  treatment,"  says  the  ^s  Larzelere  v.  Kirchgessner,  73 
court:  "Any  violent  interference  Mich.  276;  41  N.  W.  488;  Peacock 
with  one's  person  is  in  law  an  in-  v.  Oaks,  85  Mich.  578;  48  N.  W. 
jury,  and  mental  suffering  result-  1082;  Campbell  v.  Harmon,  96 
ing  therefrom  is  a  ground  for  Me.  87; '51  A.  801;  Buck  v.  Mad- 
damages."  Kear  v.  Garrison.  13  dock,  167  111.  219;  47  N.  E.  208; 
Ohio  Cir.  Ct.  447.  affirming  07  111.   App.  466;    Earp 

In    Texas,    a    statute    allows    a  v.   Lilly,   217   111.   522;    75   N.   E. 

recovery  of  $500   damages,  where  552;     Kadgin    v.    Miller,    13    111. 

a  sale  was  made  after  notice  not  App.  474;  Murphy  v.  Curran,  24 

to    sell,    as    liquidated    damages.  111.   App.   475;   Kennedy  v.   Sulli- 

Fay  V.  Williams  (Tex.  Civ.  App.),  van,  34  111.  App.  46;  McMahon  v. 

41  S.  W.  497.  Sankey,    133    111.    636;    24   N.    E. 

53  Radley    v.    Loider,    99    Mich.  1027 ;  England  v.  Cox,  89  111.  App. 

431;  58  N.  W.  366.  551;    Hanewacker  v.   Ferman,   47 
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emplary  damages  it  cannot  be  said  that  it  permits  a  recovery 
of  such  damages  in  all  actions,  without  regard  to  the  circum- 
stances attending  and  accompanying  the  wrongful  act  of  the 
defendant,  but  simply  to  place  tliis  new  class  of  wrongs, 
created  and  defined  by  the  statute,  upon  the  same  footing,  and 
subject  to  the  same  rules  of  damages  as  other  actionable 
torts.  Thus,  sayg»the  Maine  Supreme  Court,^"  in  a  case 
where  a  wife  was  seeking  damages  against  a  dealer  for 
causing  the  intoxication  of  her  husband  and  where  the  sales 
were  a  willful  violation  of  the  law:  "Applying  this  construc- 
tion of  the  statute  to  the  case  at  bar,  we  find  such  circum- 
stances of  aggravation,  showing  a  willful  and  wanton  violation 
of  the  law  by  the  defendants  without  regard  to  the  rights  of 
others,  or  the  consequences  which  might  follow  their  illegal 
acts,  as  would  justify  the  jury,  in  the  exercise  of  a  sound 
discretion,  in  awarding  exemplary  damages."  A  few  illus- 
trations will  make  the  rule  clear.  Thus,  proof  that  defendant 
with  knowledge  of  the  drunken  and  helpless  condition  of 
deceased,  placed  him  in  his  buggy,  alone,  at  night,  will  justify 
a  verdict  for  exemplary  damages.'"  Again,  in  an  action  under 
the  statute  brought  by  a  wife  for  injury  to  her  means  of 
support  against  a  dealer  for  causing  his  intoxication,  where 
the  evidence  showed  that  defendant  after  repeated  warnings 
and  protests  had  been  made  to  him  by  plaintiff,  surreptitiously 
sold  intoxicating  liquor  to  her  husband  after  he  had  acquired 
the  habit  of  drinking  to  excess,  and  under  circumstances  which 
advised  defendant  of  the  impoverished  condition  of  plaintiff's 
family,  it  was  held  that  exemplary  damages  were  properly 
awarded."'    Again,  in  an  action  under  the  statute  for  selling 

111.  App.  17;  Wolf  V.  Johnson,  152  87;  51  A.  801;  citing  Eeid  v.  Ter- 

111.  280;  38  N.  E.  886;  Kreiter  v.  williger,  116  N.  Y.  530;  22  X.  E. 

Nichols,    28    Mich.    496;    Ganssly  1091. 

V.   Perkins,   30  Mich.   492;    Davis  57  Kennedy  v.    Sullivan,   34   111. 

V.  Standish,  26  Hun,  608;  Neu  v.  App.  46;  afBrmed  in  136  111.  94; 

McKechnie,  95  N.  Y.  632;  47  Am.  26  N.  E.  382.. 

Eep.  89 ;  Wilber  v.  Dwyer,  69  Hun,  bs  Hamwaeker  v.  Ferman,  47  111. 

507 ;  23  N.  Y.  Supp.  395 ;  Pegram  App.  17.     See  also  Wolfe  v.  John- 

v.  Stortz,  31  W.  Va.  220;  6  S.  E.  son,   152  111.  280;   38  N.  E.  886; 

485.  Bouse    v.    Melsheimer,    82    Mich. 

08  Campbell  v.  Harmon,  96  Me.  172;  46  N.  W.  372. 
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intoxicating  liquors  to  the  husband  of  plaintiff  in  consequence 
of  which  he  so  lost  control  of  himself  that  he  was  drowned,  it 
was  held  that  the  fact  that  defendant  sold  without  a  license 
was  a  ground  for  giving  exemplary  damages.""  But  in  Michi- 
gan the  rule  above  announced,  M'hich  was  followed  in  the 
earlier  cases,"""  has  been  greatly  modified  by  the  later  decisions 
of  this  court.     Thus,  says  the  Michigan  court i"^     "While 


o»  la  the  case  of  Davis  v.  Stand- 
ish,  26  Hun,  608,  the  court  said:' 
"The  court  charged  that  the  fact 
that  the  defendant  was  selling 
liquor  without  a  license  might  be 
considered  as  a  basis  for  exem- 
plary damages,  and  it  was  excepted 
to.  It  is  true  the  statute,  in  giv- 
ing a  right  of  action,  makes  no 
distinction  between  the  licensed 
and  the  unlawful  selling  of  liquor. 
But  it  is  also,  true  that  it  author- 
izes the  recovery  of  exemplary 
as  well  as  compensatory  damages. 
The  statute  has  not  said  in  what 
cases  punitive  damages  may  be 
given,  and  we  must  therefore  look 
to  the  common  law.  "  It  is  argued 
by  the  appellant's  counsel  that  it 
is  illogical  and  unjust  to  allow 
the  plaintiff,  in  an  action  of  this 
kind,  to  recover  damages  if^  way 
of  punishment  to  the  defendant 
for  the  violation  of  a  public  stat- 
ute, for  which  he  is  liable  to  be 
proceeded  against  criminally.  But 
in  many  cases  of  willful  wrong 
the  evil  eflFect  of  the  act  upon  the 
public  has  been  treated  as  an  ele- 
ment of  punitive  damages.  And 
in  vindictive  actions  it  is  every 
day  practice  to  charge  the  jury 
that  they  are  to  inflict  damages 
for  example's  sake  and  by  way  of 
punishing  the  defendant.  In  view 
of  these  rules  of  the  common  law, 
we  are  inclined  to  be  opinion  that 


the  Legislature  intended  them  to 
apply  to  actions  brought  under  the 
statute,  and  that  the  circumstance 
that  the  defendant,  in  selling  the 
liquor  which  produced  the  intoxi- 
cation and  the  resultant  injury, 
was  acting  in  open  violation  and 
defiance  of  law,  may  be  considered 
as  a  basis  of  exemplary  damages." 
See  also  Neu  v.  McKechnie,  95  N. 
Y.  632;  47  Am.  Rep.  89. 

soKreiter  v.  Nichols,  28  Mich. 
496;  Larzelere  v.  Kirchgessner,  73 
Mich.  276;  41  N.  W.  488;  Pea- 
cock V.  Oaks,  85  Mich.  578;  48  N. 
W.  1082;  Gauslay  v.  Perkins,  30 
Mich.  492;  Kehrig  v.  Peters,  41 
Mich.  475;  2  N.  W.  801  (sale  by 
barkeeper ) . 

81  Bowden  v.  Voorhies,  135 
Mich.  648;  98  N.  W.  406;  10  De? 
troit  Leg.  N.  908,  citing  Ford  v. 
Cheever,  105  Mich.  685;  63  N.  W. 
975;  Haviland  v.  Chase,  116  Mich. 
214;  74  N.  W.  477;  72  Am.  St. 
Eep.  519;  Boyden  v.  Haberstumpf, 
129  Mich.  138;  88  N.  W.  386.  In 
this  latter  case  the  court  said: 
"As  was  said  in  Ford  v.  Cheever, 
105  Mich.  685;  63  X.  W.  976:  'It 
has  never  been  the  policy  of  the' 
court  to  permit  juries  to  award' 
captiously  any  sum  which  may 
appear  just  to  them,  by  way  of 
punishment  to  the  offender,  but 
rather  to  award  a  sum  in  addition 
to  the  actual  damages  proven,  as' 
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some  of  the  earlier  decisions  of  this  court  sustain  the  view 
that  exemplary  damages  under  this  statute  may  be  given  to 
punish  the  defendant  *  *  *  later  decisions  distinctly 
repudiate  that  view,  and  it  is  now  settled  that  exemplary 
damages  under  this  statute,  like  exemplary  damages  under 
the  common  law  in  this  State,  may  be  given  only  to  com- 
pensate injury  to»  feelings  caused  by-  the  wanton  or  reckless 
act  of  the  defendant."  Where  the  statute,  it  has  been  held, 
does  not  expressly  provide  for  the  recovery  of  exemplary  or 
punitive  damages,  none   can  be  recovered."^     Nor  can   ex- 


that,  in  their  judgment,  consti- 
tutes a  just  measure  of  compensa- 
tion for  injury  to  the  feelings  in 
view  of  the  circumstances  of  each 
particular  case.'  We  think  it 
should  not  be  permitted  that  a 
jury  be  given  leave  to  award  dam- 
ages as  "smart  money'  or  in,  the 
way  of  punishment  to  make  an 
example  lor  the  public  good."  See 
also  Ford  v.  Cheever,  105  Mich. 
679;  63  N.  W.  975,  as  to  duty  of 
court  in  its  instructions. 

62  In  the  case  of  Garrigan  v. 
Thompson,  17  S.  D.  132;  95  1^.  W. 
294,  the  court  said:  "We  are  of 
the  opinion  that  the  appellants 
are  right  in  their  contention,  and 
that  the  court  committed  error  in 
instructing  the  jury  that  they 
might  find  not  only  lor  actual,  but 
for  exemplary  and  punitive  dam- 
ages. The  clause  in  §  16,  chapter 
72,  Laws  1897,  giving  to  a  mar- 
ried woman  a  right  to  maintain 
an  action  for  damages  sustained 
by  her  and  her  children  on  ac- 
count of  the  traffic  in  Intoxicating 
liquors,  does  not  in  terms  confer 
upon  her  a  right  to  recover  for 
exemplary  or  punitive  damages. 
The  section  provides,  'She  may  re- 
cover  for    all    damages    sustained 


by  her  or  by  her  children  on  ac- 
count of  such  traffic'  This  does 
not  include  exemplary  or  punitive  ' 
damages,  but  only  such  damages 
as  she  and  her  children  actually 
sustain  by  reason  of  the .  sale  of 
intoxicating  liquors  to  her  hus- 
band. It  is  true  that  in  the  sixth 
section  the  form  of  the  bond  re- 
quired of  the  person  engaging  in 
the  sale  of  intoxicating  liquors  is 
given.  It  is  provided  that  the  per- 
son so  selling  'shall  also  pay  all 
damages,  actual  and  exemplary, 
that  may  be  adjudged  to  any  per- 
son or  persons  for  injuries  in- 
flicted upon  him  or  them  either  in 
persoiPtor  property  or  in  means  of 
support  or  otherwise,  by  reason  of 
the  selling,  furnishing  or  deliver- 
ing such  liquors.'  But,  in  the 
section  of  the  law  giving  to  mar- 
ried women  a  right  of  action,  it 
will  be  noticed  that  exemplary 
and  punitive  damages  are  omitted. 
It  would  seem,  therefore,  notwith- 
standing the  form  of  the  bond 
prescribed,  the  Legislature  did  not 
confer  upon  married  women  the 
right  to  a  judgment  for  such  ex- 
emplary and  punitive  damages, 
and  hence  a  judgment  containing 
such  damages  cannot  be  sustained." 
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emplary  damages  be  recovered  unless  some  actual  damages 
are  proven,  such  as  actual  injury  to  the  person,  property  or 
means  of  support  of  plaintiff.""  However,  in  New  York,  in 
an  action  under  the  statute  brought  by  a  wife  against  the 
lessor  and  lessee  of  a  saloon,  it  was  held  proper  for  the  trial 
court  to  exclude  an  instruction  which  charged  the  jury  that 
"for  the  plaintiff  to  recover  exemplary  damages  against  the 
defendant,  the  lessor,  she  must  prima  facie  make  out  a  case 
against  him."  Said  the  court:  "As  the  charge  as  made 
plainly  limited  plaintiff's  recovery  to  compensatory  damages 
only  and  excluded  from  the  jury's  consideration  any  element 
of  exemplary  damages,  the  request  to  charge  presented  a 
mere  abstraction  which  was  properly  refused. "  °*  It  is  also 
held  that  where  the  statute  makes  the  vendor  and  his  lessor 
jointly  liable  for  injuries  sustained  by  reason  of  the  sales  of 
intoxicating  liquors  and  permits  the  award  of  exemplary 
damages,  before  exemplary  damages  can  be  awarded  in  any 
action  under  such  statute,  evidence  of  aggravating  circum- 
stances with  which  both  defendants  are  connected  must  be 
received."''     And  if   aggravating   circumstances   are   proved 

«3  Freese  v.  Tripp,  70  111.  496 ;  have    sold    or    given    the    liquors 

Meidel    v.    Anthis,    71    III.    241;  causing    the    intoxication    in    any 

Fentz    V.    Meadovirs,    72    111.    540;  degree,    and    any    person    ovpning, 

Keedy  v.  Howe,  72  111.  133;  Thill  'renting    or    permitting    the    oecu- 

V.  Pohlman, '76  Iowa,  638;   41  N.  pancy     of     the     premises    having 

W.   385;    Miller   v.   Hammers,    93  knowledge   that   the   liquors   were 

Iowa,   746;    61   N.  W.   1087;   Gil-  to  be  sold  therein,  shall  be  liable, 

more  v.  Mathews,  67  Me.  517.  severally  and  jointly,  for  the  in- 

8*  Bennett    v.    Levi,    19    N.    Y.  jury,   for   all    damages   sustained, 

Supp.  226.  and  for  exemplary  damages.     The 

6s  In  the  case  of  Eeed  v.  Terwil-  Legislature  has  in  this  statute  de- 

liger,    116   N.   Y.   530;    22   N.   E.  fined  the  elements  of  a  new  cause 

1091,   the   court   said:    "The   sub-  of  action,  and  who  may  be  liable 

stance  of  the  statute  is  that,  when-  for  it.     The  Legislature,  however, 

ever  the  person,  property  or  means  made  no   change  in  the  rules  of 

of   support   of   certain   classes   of  ascertaining  and  determining  the 

persons   shall   be   injured   by   any  damages,  or  the  limits  of  liability 

intoxicated    person,    or    in    conse-  in    the    newly    created    causes    of 

quence  of  the  intoxication  of  any  action,    but   left   them   subject  to 

person,  the7  shall  have  a  rigW,  of  the  existing  rules  of  damages,  and 

action,  and  the  person  who  shall  to  the  facts  established  upon  the 


§1072 


DEUNKENNESS. 


1988 


against  the  vendor  but  not  against  the  lessor,  the  plaintiff  is 
limited  in  his  recovery  to  compensatory  damages.""    It  is  also 

trial.  The  damages  recoverable  in 
actions  for  torts  or  wrongs  liave 
long  since  been  classified  into 
'compensatory'  and  'punitive'  or 
'exemplary.'  CompenShtory  dam- 
ages were  not  recoverable  without 
proof  of  facts  additional  to  the 
facts  required  to  recover  compen- 
satory damages.  The  distinction 
between  the  two  kinds  was  quite 
as  well  defined  and  as  essential 
as  the  distinction  between  diflfer- 
ent  causes  of  action.  'Cony)ensa- 
tory'  damages,  as  indicated  by  the 
word  employed  to  characterize 
them,  simply  make  good  or  replace 
the  loss  caused  by  the  wrong. 
'Exemplary'  damages,  as  also  in- 
dicated by  the  word  employed  to 
characterize  them,  besides  making 
good  the  loss,  serve  to  punish  and 
make  an  example  of  the  wrong- 
doer. Compensatory  damages  pro^ 
cced  from  a  sense  of  natural  jus- 
tice, and  are  designed  to  repair 
that  of  which  one  has  been  de- 
prived by  the  wrong  of  another. 
To  this  species  of  damages  the 
Legislature  or  the  courts  have, 
from  time  to  time,  in  certain 
classes  of  wrong,  added  another 
kind  of  damage,  when  their  com- 
mission was  prompted  or  charac- 
terized by  motives  of  malice, 
cruelty,  oppression,  wantonness 
or  recklessness.  It  may  be  reason- 
ably presumed  that  the  Legisla- 
ture, knowing  that  was  giving  a 
cause  of  action  for  a  new  addi- 
tional wrong,  and  wishing  to 
stamp  this  wrong  with  the  same 
character  as  other  wrongs,  de- 
clared from  the  outset  and  with- 


out waiting  the  doubtful  or  dila- 
tory action  of  the  courts,  that  ex- 
emplay  damages  might  be  recov- 
ered in  this  class  of  actions. 

"It  cannot  be  supposed  the  Leg- 
islature intended  to  go  farther 
than  to  place  this  wrong  upon  the 
same  plane  with  other  wrongs 
where  exemplary  damages  may  be 
recovered,  when  the  evidence  upon 
the  trial  will  justify  such  dam- 
ages in  accordance  with  well-es- 
tablished and  recognized  rules.  A 
con^^-ary  conclusion  would  make 
one  who  rents  a  building  or  per- 
mits it  to  be  occupied  without  re- 
ward, knowing  that  liquors  are  to 
be  sold  therein  under  a  license 
from  the  public  authorities,  and 
with  no  other  connection  with  the 
statutory  wrongdoers,  and  without 
other  personal  fault  or  misconduct, 
liable,  at  least  in  part,  to  the 
punishment  inflicted  for  a  viola- 
tion of  the  criminal  laws.  I  am 
not  willing  to  give  such  construc- 
tion to  the  statute  in  question. 
Neither  its  language  nor  its  pur- 
pose require  or  would  justify  it," 
citing  Rawlins  v.  Vidvard,  34  Hun, 
205;  Davis  v.  Standish,  26  Hun, 
608-615;  Jackson  v.  Brookins,  5 
Hun,  530-535;  Ketchum  v.  Fox, 
5  N.  P.  Supp.  272,  and  reversing 
Reed  v.  Terwilliger,  42  Hun,  310. 

00  In  the  case  of  Reid  v.  Terwil- 
liger, 116  N.  Y.  530;  22  N.  E. 
1091,  the  court  said:  "I  do  not 
think  the  fact  that  the  Legisla- 
ture has  enabled  the  injured  party 
to  bring  a  joint  action  against  the 
vendor  of  the  liquor  and  the  owner 
of  the  premises  affects  the  decis- 
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the  rule  that  in  all  actions  in  which  exemplary  damages  are 
allowed,  the  allowance  thereof  rests  in  the  sound  discretion 
of  the  jury  and  they  should  not  be  instructed  that  any  fact 
should  go  in  aggravation  of  exemplary  damages."^  It  has  also 
been  held  in  an  action  brought  by  the  wife  for  causing  or 
contributing  to  the  habitual  intoxication  of  the  husband  that 
it  was  error  for  the  court  to  instruct  the  jury  that  for  sales 
of  liquor  made  by  defendant  to  plaintiff's  husband,  which 
produced  or  contributed  to  his  habitual  intoxication,  the 
defendant  would  be  liable  for  all  damages  sustained  there- 
from by  plaintiff,  as  well  as  for  exemplary  damages,  for  the 
reason  that  whoever  contributes  to  the  formation  of  habits  of 
intoxication  is  liable  only  for  the  damages  caused  by  his  own 
act."'  In  some  States  exemplary  or  punitive  damages  are  not 
allowable  where  the  sales  counted  upon  in  the  complaint  con- 
stitute a  penal  offense,  even  1-iougli  the  statute  permits  it."" 
Says  the  Indiana  court :  ™  "  "We  are  of  the  opinion  that  the 
pro^asion  of  the  statute  allowing  exemplary  damages,  as 
applied  to  eases  like  the  present,  violates  the  fundamental 
principles  embodied  in  the  bill  of  rights,  that  no  person  shall 
be  put  in  jeopardy  twice  for  the  same  offense,  and  that,  as 
applied  to  such  cases,  it  is  inoperative  and  void."     In  the 

,  .,        Shickler,  57  Iowa,  486.    in  M.  W. 

ion  of  the  question  under  oonsid-      gg      j,^^.^  ^  gj^.      ^^  j„^^_  552. 

eration.  Joint  actions  may  be  j^  j^^^^  ^  Webber,  47  Iowa,  558. 
brought  against  joint  wrongdoers,  ^%  ^^^^^^^    ^     q^^^,       gg    j„j_ 

and  a  joint  judgment  be  obtained.       ^g       ^g  ^^  3       g^^^^^^.  ^ 

Not,  however,  for  the  lughe  ,t  «  in  r,    t  j     00c      a..     1 1 

i.    i     -iu       J  f     1     t    „?.,.   ;      r  Smith,    G3    Ind.    220;    Struble    v. 

tliat  either   defendant   may    if   i--  '       ,,    ^    .    „.  ',.       ,. 

able  for,  but  for  the  lowest.     The  ^odwlft,  11   Ind.  64;   Albreeht  v. 

plaintiff  has  an  election  ii  r.n  re-  Walker,  73  111.  66.     But  see  Bran- 

ticn  for  tort  to  sue  joint  wrong-,  non  v.  Silvermail,  CI  111.  434. 

doers  severally  or  jointly.     If  he  '» Koerner    v.    Oberly,    56    Ind. 

sues  them  jointly,  he.  will  be  lim-  284;  26  Am.  Eep.  34,  citing  John- 

ited-    to    the     lowest    amount    of  son     v.     Vuthrick,     7     Ind.     137; 

damages    which    either    defendant  Struble   v.   Nodwift,    11    Ind.    64; 

may  be  severally  liable  for  upon  Butler    v.    Mercer,    14    Ind.    479; 

the  facts  established."  Nossaman  v.  Eickert,  18  Ind.  350; 

67  Goodenough    v.    McGrew,    44  Humphries    v.    Johnson,    20    Ind. 
Iowa   670.  19";    Meyer  v.   Bohlfing,   44   Ind. 

68  Flint  V.  Gauer,  66  Iowa,  696 ;  238. 
24  N.  W.  513,  citing  Richmond  v. 
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early  eases  in  Illinois,  the  Indiana  rule  seems  to  have  been 
followed."  Thus,  says  the  court:"  "This  court  held,  in 
Freese  v.  Tripp,''-*  that  damages  could  not  be  awarded  by  way 
of  punishment  of  the  seller,  as  the  law  has  provided  for  that 
by  indictment  to  be  followed  by  fine  and  imprisonment. 
'Vengeance  is  mine.'  saith  the  law.  *  *  *  If  appellant's 
conduct  was  in  violation  of  law  and  outraged  the  public,  the 
public  have  their  remedy  by  indictment,  and  punishment  of 
the  guilty  will  assuredly  follow.  Can  the  law  be  said  to  be 
vindicated  by  putting  money  in  the  pocket  of  an  individual 
under  the  claim  of  a  real  or  fancied  wrong  done  by  another?" 
The  court  then  lays  down  the  rule  for  its  own  guidance  in 
allowing  exemplary  damages  in  the  following  language: 
"Where  a  seller  of  intoxicating  drinks  had  been  notified  not 
to  sell  in  a  particular  case,  or  where  he  placed  temptations  in 
the  w*y  of  one  to  seduce  him  from  the  path  of  sobriety,  or 
where  one,  who  had  been  an  habitual  toper,  was  endeavoring 
to  reform  and  free  himself  from  the  toils  in  which  he'  had 
been  bound,  if  he  should  be  interfered  with  by  the  dram^ 
seller  to  conquer  his  resolution,  such  a  person  would  be  a  fit 
subject  for  exemplary  damages,  and  such  damages,  so  awarded, 
would  be  in  the  nature  of  compensation  to  the  injured 
party."  The  doctrine  above  laid  down  by  the  Illinois  court 
seems  to  have  been  exploded  by  the  later  cases.  Says  the 
court  in  a  later  case :  '^  "  It  is  a  misapprehension  that  Freese 
V.  Tripp  '^*  sustains  the  position  that  exemplary  damages 
cannot  be  recovered  against  the  saloon  keeper  merely  because 
he  is  liable  to  be  indicted  for  the  same  act.  We  have  fre- 
quently held  that  exemplary  damages  cannot  be  recovered 
Unless  there  is  first  laid  a  basis  of  proof  of  actual  damages; 
but  where  there  is  proof  of  actual  damages,  exemplary 
damages  (the  proof  warranting  it)  may  also  be  given,  with- 
out regard  to  whether  the  party  may  or  may  not  be  liable  to 
indictment  and  punishment  criminally  for  the  act  or  acts 

71  Freese  v.  Tripp,  70  III.  496;  73  Brannon  v.  Silvermail,  81  111. 
'Albrecht  v.  Walker,  73  111.  69.             434,  citing  Roth  v.  Eppy,  89  111. 

72  Albrecht  v.  Walker,  73  111.  69.       283. 

72*  70  111.  496.  73*  70  111.  469. 
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complained  of."  In  Nebraska  it  is  held  that  exemplary 
damages  are  not  allowable  in  actions  under  the  statute  under 
any  circumstances.  The  reasons  for  so  holding  are  very 
cogently  stated  by  the  court  in  the  following  language :  '* 
"Where  damages  are  awarded  for  an  injury  they  are  com- 
pensation therefor  so  far  as  money  can  compensate  for  the 
injury.  In  law,  the  party  injured,  upon  being  allowed  this 
compensation,  has  no  further  claim  upon  the  defendant  for 
that  injury,  therefore  he  is  not  entitled  to  recover  more. 
If  it  be  said  that  such  damages  are  given  as  a  punishment,  it 
may  be  answered  that  the  State  inflicts  punishment,  not  in- 
dividuals. As  between  individuals  courts  enforce  rights.  The 
law  protects  every  one  in  the  enjoyment  of  his  property,  and 
it  cannot  be  taken  from  him  under  the  pretext  of  punishment 
and  given  to  another."  In  Ohio,  in  an  early  case,  it  was 
held  that  the  jury  in  assessing  exemplary  damages  may  at 
the  same  time  consider  the  allowance  of  reasonable  counsel 
fees  for  plaintiff.'" 


ti  Eooae  v.  Perkins,  9  Neb.  304 ; 
2  N.  W.  715;  31  Am.  Dec.  409, 
citing  Boyer  v.  Barr,  8  Neb.  68. 

75  Shafer  v.  Patterson,  4  Ohio 
Dec.   157;    1   Cleve.  Law  Eep.  84. 

Exemplary  damages  allowed  by 
statute  without  a  charge  of  will- 
fulness. Eude  V.  Faker,  143  111. 
App.  402. 

Exemplary  damages  discretion- 
ary with  jury;  allowed  by  statute. 
Peterson  v.  Brockey  (Iowa),  119 
N.  W.  967. 

Sale  after  notice  not  to  sell,  ex- 
emplary damages  may  be  allowed. 
Jokers  v.  Bongman,  29  Kan.  109; 
44  Am.  Rep.  625;  Eosecrantz  v. 
Showmaker,  60  Mich.  4;  26  TS".  VV. 
794    (where   sale  willfully  made). 

Sale  to  person  who  defendant 
must  have  known  to  be  jn 
the  habit  of  becoming  intoxi- 
cated, exemplary  damages  al- 
lowed. Earp  V.  Lilly,  120  111.  123; 
affirmed  217  111.  582;  75  N.  E.  552. 


See  Buck  v.  Maddock,  67  111.  App. 
466;  affirmed  167  111.  219;  47  N. 
E.  208 ;  Weiser  v.  Welch,  1 12  Mich. 
134;  70  N.  W.  438  (by  statute)  ; 
Kear  v.  Garrison,  13  Ohio  Cir. 
Ct.  E.  447  (sale  to  husband  by  de- 
fendant's agent  whose  name  had 
been  pu^  on  the  prohibited  or 
"black"  list). 

Under  a  statute  making  the  les- 
sor liable  for  the  illegal  sales  made 
by  his  lessee,  exemplary  damages 
may  be  recovered.  Beckerle  v. 
Brandon,  133  111.  App.  114;  229 
111.  180;  82  N.  E.  283. 

Where  the  complaint  laid  the 
damages  at  a  certain  amount,  and 
alleged  special  damages  in  the  ag- 
gregate amounts  to  the  sum  sued 
for,  the  plaintiff  can  recover  only 
the  special  damages,  and  cannot 
recover  for  general  damages. 
Wright  V.  Smith,  128  Ga.  432;  57 
S.  E.  684. 
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Sec.  1073.    Excessive  damages. 

The  question  as  to  what  is  excessive  damages  cannot  be 
determined  by  any  fixed  rule  but  is  determined  largely  from 
the  circumstances  of  each  particular  case.  A  few  illustra- 
tions will  suffice  to  demonstrate  this  proposition.  Thus,  in  an 
action  by  a  widow  against  a  dealer  for  causing  the  intoxica- 
tion of  her  husband  resulting  in  his  death,  the  decedent  being 
thirty-eight  years  old  at  the  time  of  his  death  and  capable 
of  earning  three  dollars  a  day  and  having  devoted  his 
eamingsf  to  the  support  of  his  family,  it  was  held  that  a 
verdict  of  eight  hundred  and  fifty  dollars  was  not  excessive. 
Indeed,  the  court  intimated  that  the  evidence  would  have  sus- 
tained a  verdict  for  the  full  amount  asked — five  thousand 
dollars.^"  Again,  in  an  action  by  a  wife  for  causing  and  con- 
tributing to  the  habitual  intoxication  of  her  husband  where 
it  was  shown  that  prior  to  the  acts  complained  of  the  husband 
was  contributing  to  the  support  of  the  family  from  fifty  to 
sixty  dollars  a  month  and  had  an  earning  capacity  of  four 
dollars  and  a  half  a  day,  that  prior  to  the  acts  complained  of 
he  had  saved  two  hundred  and  fifty  dollars,  that  after  he 
began  to  drink  to  excess  in  defendant's  saloon  and  others  he 
contributed  nothing  to  plaintiff's  support,  that  he  squandered 
the  two  hundred  and  fifty  dollars,  that  he  finally  absconded 
and  abandoned  his  family,  and  that  at  the  time  of  the  trial 
he  was  thirty -six  years  of  age,  it  was  held  that  a  judgment 
of  four  thousand  dollars  was  not  excessive.''  Again,  in  an 
action  under  the  statute  by  a  widow  to  recover  for  the  death 
of  her  husband,  where  the  evidence  showed  that  the  decedent 
was  twenty-eight  years  old,  healthy,  well  educated  and  of 
steady  habits,  that  he  was  a  machinist  by  trade  and  had  been 
a  soldier  but  was  discharged,  that  for  some  time  after  such 
discharge  he  was  out  of  work,  it  was  held  that  a  verdict  of 
two  thousand  dollars  was  not  excessive.'*  So  also  in  an  action 
imder  the  statute  for  causing  and  contributing  to  the  habitual 

78  Schiek    v.    Sanders,  .53    Neb.  See    also    Brown   v.    Butler,    66 

664;  74  N.  W.  39.  '  111.  App.  86   ($1,000). 

77  Jessen   v.   Wilhite,  74    Neb.  '« Marshall  v.  Langbran,  47  111. 

608;   104  N.  W.  1064.  App.  29. 
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intoxication  of  plaintiff's  husband  where  the  evidence  showed 
that  he  had  by  drink  been  reduced  fi-om  a  prosperous  business 
man  to  a  sot,  his  property  ruined,  it  was  held  that  one  thou- 
sand dollars  was  not  excessive  damages  though  others  thi'.n 
the  defendant  had  been  selling  liquors  to  him.^°  So,  again, 
in  an  action  under  the  statute  by  a  wife  against  a  dealer 
and  his  lessor  for  causing  the  habitual  intoxication  of  her 
husband,  where  the  evidence  tended  to  prove  that  the  habitual 
intemperance  of  plaintiff's  husband  deprived  her  of  the  benefit 
of  his  former  earning  capacity  and  usefulness  as  a  means  of 
support,  and  that  it  was  likely  to  continue  so  to  do  for  some 
time  at  least,  thus  entailing  on  her  greater  mental  and 
physical  exertions  in  the  care  and  support  of  herself  and 
children,  it  was  held  that  a  verdict  of  one  thousand  dollars 
was  not  excessive.""  It  is  seldom  that  judgments  are  reversed 
for  excessive  damages  where  exemplary  dam&ges  are  allowed 
by  law  and  the  evidence  warrants  the  imposition  of  such 
damages.  The  rule  seems  to  be  that  the  amount  of  such 
damages  is  left  to  the  sound  discretion  of  the  jury,  subject 
to  be  controlled  by  the  trial  court  when  the  discretion  is 
abused.'^  Thus,  in, a  suit  under  the  statute  by  a  wife  for 
selling  to  her  husband  after  notice  had  been  given  defendant 
not  to  sell  where  the  evidence  showed  that  plaintiff  gave  her 
husband  fifty  dollars  to  buy  a  horse  and  that  with  this  money 
the  husband  got  on  a  drunken  spree  upon  liquor  sold  by 
defendant  and  spent  twenty-nine  dollars  thereof,  it  was  held 
that  a  verdict  of  two  hundred  dollars  was  not  excessive,  there 
being  twenty-nine  dollars  actual  damages  shown  and  the  sales 
to  plaintiff's  husband  being  without  excuse  or  palliation,  and 
that  exemplary  damages  could  be  assessed.'^  But  when  the 
element  of  exemplary  damages  does  not  enter  in,  the  verdict 
must  not  be  more  than  the  actual  damages  proven,  and  where 

79  Bunyan  v.  Loftus,    90    Iowa  90  N.  W.  554 ;  Warrick  v.  Roundi, 
122;  57  N.  W.  685.  17  Neb.  411;  22  N.  W.  785. 

80  Bennett   v.    Levi,    19     N.     Y.  si  Jockers  v.  Borgman,  2f  Kan. 
Supp.  226;    see  also  23  111.  App.  109;   44  Am.  Rep.  625. 

487;  Brown  v.  Butler,  66  III.  App.  82McEvoy  v.  Humphrey,  77  III. 

86;  Gorey  v.  Kelley,  64  Neb.  605;        388;  see  also  Jockers  v.  Borgman, 

29  Kan.  109;  44  Am.  Eep.  625. 
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such  is  the  case  the  plaintiff  will  be  required  to  file  a  remittitur 
to  the  amount  of  the  excess  or  the  case  will  be  reversed.'^  Thus, 
where  in  an  action  under  the  statute  brought  by  a  wife  against 
a  dealer  for  causing  the  intoxication  of  her  husband  which 
resulted  in  his  death,  where  the  evidence  showed  that  deceased 
had  only  partially  supported  his  family  and  was  fifty-eight 
years  old  at  the  tme  of  his  death,  it  was  held  that  a  verdict 
for  twenty-five  hundred  dollars  was  excessive  and  plaintiff 
was  required  to  file  a  remittitur  of  five  hundred  dollars.** 

Sec.  1074.    Mitigation  of  damages. 

We  have  already  found  that  it  is  no  defense  in  a  suit  under 
the  "civil  damage"  statute  for  the  defendant  to  show  that 
he  had  instructed  his  bartenders  not  to  make  the  sales  com- 
plained of,  for  it  is  a  well  established  rule  that  the  master  is 
responsible  for  acts  performed  by  his  servants  although  con- 
trary to  instructions. '°  But  in  those  States  where  exemplary 
damages  are  allowed,  where  the  defendant,  in  good  |aith,  has 
forbidden  his  clerii  or  bartender  to  sell  or  give  liquors  to  the 
party  with  whom  he  is  charged  with  giving  or  selling,  or 
where  he  has  forbidden  such  clerk  or  bartender  to  give  or 
sell  intoxicating  liquors  in  the  manner  and  at  the  times  as 
charged  in  the  declaration,  and  such  clerk  or  bartender  will- 
fully disobeys  him,  without  defendant's  connivance,  that 
would  be  a  fair  subject  for  consideration  in  mitigation,  not 
of  the  actual  damage  which  may  have  been  caused  and  done 
by  the  unauthorized  acts  of  the  servant,  but  of  any  exemplary 
damages  claimed.'"  But  in  those  States  where  exemplary 
damages  are  not  allowable  evidence  of  such  instructions  is  not 
admissible.*^    "Where  exemplary  damages  are  allowed,  it  has 

83  Roberts    v.    Taylor,    19    Neb.  Brantigam  v.  While,  73  111.  501; 

184;    27    N.    W.    87;    Currant    v.  Bates  v.  Davis,  70  111.  222;   Bet- 

Percival,  21  Neb.  434;   32  N.  W.  ting  v.   Hobbitt,    142   111.   72;    30 

213.  N.  B.  1048;  affirming  42  111.  App. 

8*CJirran   v.   Percival,   21   Neb.  174;  Steele  v.  Thompson,  42  JTich. 

434;  32  N.  W.  213.  •  594;  4  N.  W.  536. 

85  Supra.  87  In    the    C5se    of    Houston    v. 

80  Fentz    v.    Meadows,    72     111.  Gran,  38  Neb.  687 ;  57  N.  W.  403, 

540;   Keedy  V.  Howe,  72  111.  133;  the  court  said:     "By  the  ninth  in- 
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been  held  competent  in  mitigation  of  such  damages  to  show  the 
previous  habits  of  the  intoxicated  person  as  tending  to  dis- 
prove any  shock  to  plaintiif  .*'*'  Thus,  in  an  action  by  a  parent 
for  damages  from  the  sale  of  intoxicating  liquor  to  a  minor 
child,  who  became  intoxicated  thereby,  it  was  held  that  the 
jury  might  consider  in  mitigation  of  exemplary  damages,  and 
as  tending  to  show  the  extent  of  injury  to  plaintiff's  feelings, 
the  fact  that  such  child  had  often  been  intoxicated  before.*' 
It  is  not  proper  in  mitigation  of  damages  for  the  jury 
to  take  into  consideration  the  fact  that  the  plaintiff 
has  instituted   a   suit    for    divorce    against   the    intoxicated 


struction  the  jury  were  told  that 
it  was  proper  for  them  to  con- 
sider in  determining  whether  or 
not  tiie  defendant  Gran  or  his  em- 
ployes did  furnish  intoxicating 
liquors,  certain  evidence  tending 
to  show  that  Gran  had  directed  his 
servants  not  to  sell  intoxicants  to 
the  deceased.  It  is  true,  this  lan- 
guage was  qualified  by  the  further 
instruction  that  Grau  was  never- 
theless responsible  for  acts  per- 
formed by  his  servants,  although 
contrary  to  his  instructions;  but 
we  think  the  court  erred  in  ad- 
mitting evidence  of  these  instruc- 
tions, and  in  directing  the  jury 
that  this  evidence  should  be  con- 
sidered. We  do  not  think  that  the 
fact  that  Gran  had  directed  his 
servants  not  to  sell  Houston  in- 
toxicants tends  at  all  toward  prov- 
ing the  issue  in  the  case;  that  is, 
the  fact  of  such  sale.  Where  ex- 
emplary damages  are  allowed,  the 
evidence  might  have  been  material 
in  mitigation  of  damages,  but  un- 
der our  rule  of  conferring  com- 
pensation alone,  Gran  was  liable 
for  such  compensation  on  account 
of  his  servant's  acts,  although  done 
against  his  instructions,  and  the 


giving  of  those  instructions  does 
not  tend  to  disprove  the  fact  of 
sale." 

88  Bailey  v.  Briggs,  143  Mich. 
303;  105  N.  W.  863;  12  Detroit 
Leg.  N.  982. 

80  In  the  case  of  Bailey  v. 
Briggs,  143  Mich.  303;  106  N.  W. 
863;  12  Det.  Leg.  N.  982,  the 
court  said:  "Complaint  is  made 
that  the  circuit  judge  allowed  the 
jury  to  consider  the  fact  that  this 
boy  had,  before  the  sale  by  defend- 
ant, been  in  the  habit  of  getting 
intoxicated  as  bearing  upon  the 
amount  of  damages  for  injury  to 
feelings.  The  court  said  in  sub- 
stance that  the  shock  to  plaintiff 
could  not  be  so  great  in  case  the 
boy.  had  to  her  knowledge  been 
often  intoxicated  before,  as  it 
would  be  to  discover  the  down- 
fall of  one  previously  sober  and 
of  perfectly  correct  habits.  We 
have  not  quoted  the  language,  but 
given  the  effect  of  the  charge.  We 
think  this  instruction  is  warrant- 
ed by  the  experience  of  mankind, 
and  is  the  law.  It  is  by 
no  means  true  that  previous 
lapses  furnish  a  defense  or  an 
excuse  for  unlawful   sales  by  de- 
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person.^"  Thus,  it  was  held  in  an  action  by  a  wife  under  the 
statute  against  a  dealer  for  causing  the  habitual  intoxication  of 
her  husband  that  an  instruction  which  told  the  jury  in  sub- 
stance that  if  the  plaintiff  had  commenced  an  action  of  divorce 
against  the  husband,  and  if  the  plaintiff  would  not  live  with 
him  under  any  circumstances  if  he  should  return  to  her,  then 
the  jury  could  not  allow  her  damages  for  the  loss  of  means 
of  support  beyond  the  date  of  the  commencement  of  the  suit 
for  divorce,  was  properly  refused."'  Said  the  court:  "The 
instruction  was  properly  refused.  The  action  is  not  for 
damages  for  the  loss  of  the  society  and  companionship  of  the 
husband,  but  for  damages  to  the  means  of  support  of  the 
plaintiff  and  her  children.  If  they  have  been  permanently 
deprived  of  his  support,  and  the  jury  were  warranted  in 
finding  that  they  were,  the  sentiments  the  plaintiff  may 
entertain  toward  her  husband  at  this  time,  as  well  as  her 
speculations  as  to  whether  she  would  receive  .him  should  he 
return  sober,  are  wholly  immaterial."  It  is  also  the  law  that 
abusive  conduct  by  plaintiff  toward  the  intoxicated  person 
and  toward  the  party  causing  the  intoxication  cannot  be  con- 
sidered by  the  jury  in  mitigation  of  damages.''^    Nor  is  it  an 

fendant.      But    in   measuring   the  stated,  she  had  abused  her  husband 

injury   to    plaintiff's   feelings   the  on   the   street   and   has   assaulted 

previous  habits  of  the  minor  must  him;    that    at    another    time    she 

be  an  element  to  be  considered."  went  to  appellant's  saloon  and  at- 

»» Jessen    v.    Wilhite,    74     Neb.  tempted    to    demolish    it    with    a 

,608;   104  N.  W.  1064.  hatchet;    that  during  the  months 

01  Jessen    v.    Whilhite,   74   Neb.  when  the  sales  were  alleged  to  have 

608 ;  104  N.  W.  1064.  been    made    to    the    husband    she 

92  In  the  case  of  Gough  v.  State,  would  go  down  town  and  whip  her 
32  Ind.  App.  22;  68  N.  E.  1043,  husband  on  the  way  home.  The 
the  court  said:  "The  only  ques-  statute  upon  which  the  action  is 
tion  presented  as  to  this  offered  based  (section  7288,  Burns  Eev. 
evidence  is  whether  it  was  admia-  St.  1901),  gives  a  right  of  action 
sible  in  mitigation  of  damages.  to  relatrix  for  injury  or  damages 
The  offered  evidence,  so  far  as  the  sustained  to  her  person  or  prop- 
brief  points  out  the  places  in  the  erty  or  means  of  support.  The 
record  where  it  may  be  found,  record  does  not  disclose  that  the 
was  with  reference  to  certain  eon-  matters  sought  to  be  inquired 
duct  of  the  relatrix  at  differ-  about  by  the  offered  evidence  had 
ent   times;    that,   at   a    time   not  any  connection  with  the  injurious 
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element  in  mitigation  of  damages  in  a  suit  for  death  of  a 
party  caused  by  intoxication  that  decedent  during  his  life 
had  accumulated  property  which  upon  his  death  went  to 
plaintiff."^  The  Supreme  Court  of  Nebraska  in  commenting 
upon  an  instruction  of  the  trial  court  to  the  opposite  effect, 
said:  "The  plain  inference  from  this  language,  framed  as 
it  was,  and  in  the  connection  it  appeared,  was  that  the  fact 
that  the  father  and  husband  left  an  estate  should  go  in 
mitigation  of  damages.  The  contrary  is  true.  If  a  man 
deserts  his  family,  leading  nothing  to  their  support,  and  has 
accumulated  no  property,  those  facts  constitute  evidence  tend- 
ing to  show  that  very  slight,  if  any,  damage  results  to  the 
family  from  his  death.  If,  on  the  contrary,  a  man  is  of 
industrious  and  economical  habits,  of  business  sagacity,  and 
has  in  the  past  supported  his  family  and  accumulated  prop- 
erty, the  natural  presumption  is  that  such  habits  will  continue 
if  his  life  be  prolonged,  and  that  the  damage  to  the  family  by 
reason  of  the  untimely  death  is  enhanced  by  those  very  facts. 
The  estate  left  to  the  family  would  presumably  not  be  less 
productive  in  the  hands  of  the  husband  and  father  himself, 
had  he  lived,  and  its  income  would  inure  to  the  benefit  of  the 
family  as  much  had  he  lived  as  after  his  death." 

acts  resulting  in  relatrix's  injury.  196;    118  X.   W.  975;    15  Detroit 

They  were  not  matters  of  mitiga-  L.  N.  976. 

tion,  and  were  not  relevant  to  the  In  an   action  by  a   mother  for 

issues  being  tried."  sales  to  her  son,  the  defendant  may 

93  Houston  V.  Gran,  38  Keb.  617;  show  where  the  damages  claimed 

51  N.  W.  403.  are    for    injury    to    her    feelings, 

If  the  defendant  desires  to  show  that  the  son  was  in  the  habit  of 

in    mitigation    of     damages     that  becoming  intoxicated  prior  to  the 

plaihtiflF  brought  the  suit  to  harass  sales   to   him.     Liebler  v.   Carrel, 

him   and   to   aid   his   competitors,  155  Mich.  196;  118  N.  W.  975;  15 

he  should  tender  an  issue  of  that  Det.  L.  N.  976. 
fact.    Liebler  v.  Carrel,  155  Mich. 
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ARTICLE  IX.— TRIAL  AND  REVIEW. 

SECTION.  SECTION. 

1075.  Questions  for  jury.  1084.     Intoxication    cause    of    in- 

1076.  Who  made  the  sales.  jury. 

1077.  Proximate  cause  of  the  in-       1085.     Instructions  on  measure  of 


jury. 

1078.  Plaintiff     contributing     to  1086.     What  constitutes  intoxica- 

the  injury.  tion. 

1079.  Plaintiff's   injury  to   prop-  1087.     Injury  to  property. 

erty  or  support.  1088.     Unlawful  sales. 

1080.  Instructions  in  general.  1089.     Judgment    against    princi- 

1081.  Instructions  invading  prov-  pal,     when     binding     on 

ince  of  jury.  surety. 

1082.  Hypothetical  instructions.  1090.     Lieu  of  judgment  on  prem- 

1083.  Instructions   on   exemplary  ises  used. 

damages.  1091.     Costs. 

Sec.  1075.    Questions  for  jury. 

Where  the  complaint  or  declaration  states  a  cause  of  action, 
there  are  four  primary  questions  which  are  in  the  sole  province 
of  the  jury  to  answer  by  their  verdict  under  proper  instruc- 
tions of  the  trial  court,  unless  there  be  an  absolute  want  of 
evidence  upon  any  one  of  these  questions,  in  which  event  it 
becomes  the  duty  of  the  court  to  so  instruct  the  jury.  These 
questions  are :  (a)  Did  the  defendant  make  the  sales  or  gifts 
of  intoxicating  liquor  causing  the  intoxication  as  alleged  in 
the  complaint  or  declaration?  (6)  Did  the  intoxicating 
liquors  cause  the  injury  as  alleged  in  the  complaint  or  declara- 
tion? (c)  Did  the  plaintiff  contribute  to  the  injury  described 
in  the  complaint  or  declaration?  {d)  Was  plaintiff  injured 
in  his  or  her  person,  property  or  means  of  support  in  the 
manner  as  described  in  the  complaint  or  declaration  ?  When- 
ever there  is  any  evidence  tending  to  support  any  of  these 
propositions,  it  is  exclusively  the  province  of  the  jury 
to  determine  them  and  the  trial  court  has  no  right  to 
withdraw  the  determination  of  any  of  such  questions  from 
their  consideration."* 

• 

94  Smith  V.  People,  141  111.  447;  Iowa  71;  28  N.  W.  440;  58  Am. 
31  N.  E.  425;  Huff  v.  Aultman,  69       Eep.  213;  Doty  v.  Postal,  87  Micfi. 
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Sec.  1076.    Who  made  the  sales. 

Did  the  defendant  make  the  sales  or  gifts  of  intoxicating 
liquors  causing  or  contributing  to  the  intoxication  as  alleged 
in  the  complaint  or  declaration?  In  an  action  under  the 
statute  brought  by  a  widow  for  the  death  of  her  husband 
caused  by  his  intoxication  from  liquors  sold  and  given  to  him 
by  defendant  where  there  was  some  evidence,  although  slight, 
tending  to  show  the  giving  of  such  liquors  to  decedent  by 
defendant,  it  was  held  proper  to  submit  to  the  jury  the  ques- 
tion of  giving  him  liquors."' 

Sec.  1077.    Proximate  caxise  of  the  injury. 

Did  the  intoxication  cause  the  injury  as  alleged  in  the 
complaint  or  declaration  ?  In  an  action  brought  by  a  father 
for  the  death  of  his  son  resulting  from  the  son's  intoxication 
upon  liquors  sold  by  the  defendant,  where  the  theory  of  plain- 
tiff was  that  the  son's  death  was  caused  ])y  his  being  so  in- 
toxicated as  to  allow  the  horse  he  was  driving  to  bring  the 
buggy  into  collision  with  a  telephone  pole  near  the  road,  and 
the  theory  of  the  defendant  was  that  the  negligence  of  the 
telephone  company  in  locating  the  pole  was  the  cause  of  the 
death,  it  was  held  that  the  qnestion  as  to  what  was  the  proxi- 
mate cause  of  the  injury  was  for  the  jury.""    Again,  in  an 

143;   49  N.  W.  534;   MeMahon  v.  the    first   objection,    suffice    it    to 

Dumas,   96  Mich.   467;   56  N.  W.  say   that  the  declaration   alleged, 

13;    Chemlir   v.   Sawyer,   42   Neb.  as    well    the    giving    as    the    sell- 

362;   60  N.  W.  547;   Cornelius  v.  ing    of    intoxicating    liquors,    and 

Holtman,  44  Neb.  441;   62  N.  W.  that    there    was     some     evidence, 

891;    Davies   v.       McKnight,    146  though     but     slight,     tending     to 

Pa.  610;   23  A.  320;   Jaroszewski  prove  the  giving  of  such  liquors." 

V.  Allen,  117  Iowa  632;  91  N.  W.  See  also  McMahon  v.  Dumas,   96 

941;   Temme  v.   Schmidt,  210  Pa.  Mich.  467;  56  N.  W.  13. 

507;    60    A.    158;    Triggs   v.    Me-  06  In  the  case  of  Jaroszewski  v. 

Intyre,    215    111.    369;    74    N.    E.  Allen,    117   Iowa   632;    91   N.   W. 

400,  affirming  115   111.   App.  257;  941,  the  court  said:     "There  is  no 

Currier  v.  McKee,  99  Me.  364;  59  merit  in   the   suggestion  that  the 

A.  442.  death  of  plaintiff's  son  was  caused 

95  In  the  case  of  Smith  v.  Peo-  by  the  negligence  of  the  telephone 

pie,   141   111.   447;    31   N.   E.   425,  company  in  setting  its  poles.    The 

the   court   said:      "In   respect   to  question   of   the   proximate   cause 
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action  brought  by  a  wife  under  the  statute  against  a  dealer 
for  selling  her  husband  intoxicating  liquors,  it  was  held  that 
it  was  for  the  jury  to  determine  whether  an  attack  of  gangrene 
was  the  result  of  alcoholism,  caused  by  sales  by  defendant, 
or  whether  it  was  a  separate  and  intervening  cause  of  death.®' 
Again,  in  an  action  brought  by  a  widow  for  the  death  of  her 
husband,  where  th«re  was  some  evidence  tending  to  show  that 
the  husband  came  to  his  death  by  falling  upon  a  sidewalk 
while  in  a  state  of  intoxication  and  there  was  other  evidence 
going  to  show  that  decedent  had  been  attacked  by  third 
persons  and  killed,  it  was  held  to  be  clearly  a  question  for 
the  jury.'*    Again,  where  the  evidence  showed  that  deceased 


of  the  injury  was  for  the  jury,  and 
was   submitted  under  appropriate  ' 
instructions,   and   we   cannot   dis- 
turb the  finding  in  that  respect.'' 

ST  In  the  case  of  Temme  v. 
Schmidt,  210  Pa.  St.  507;  60  A. 
158,  the  court' said:  "In  the  pres- 
ent case  there  is  testimony  upon 
the  part  of  the  plaintiff,  which, 
if  believed  by  the  jury,  is  suffici- 
ent to  warrant  a  finding  that  the 
liquor  sold  by  the  defendant  to 
the  decedent  was  the  proximate 
cause  of  the  attack  of  alcoholism 
and  the  delirtum  and  exposure 
which  accompanied  it.  There  was 
medical  testimony  to  the  effect 
that  gangrene  might  follow  as  the 
result  of  alcoholism  alone,  al- 
though exposure  would  increase 
the  liability.  But  it  was  the  jury 
to  find  whether  the  attack  of  gan- 
grene was  the  result  of  the  alco- 
holism and  the  exposure  induced 
by  it,  or  whether  the  gangrene  was 
a  separate  and  sufficient  independ- 
ent intervening  cause  of  the 
death." 

98  In  the  case  of  Triggs  v.  Mc- 
Intyre,  215  111.369;  74  N.  E.  400, 
affirming    115    111.   App.    257,   the 


court  said:  "Whether  or  not, 
however,  the  death  of  the  deceased 
was  due  to  intoxication  or  to  an 
attack  made  upon  him  by  third 
persons,  was  a  question  of  fact  to 
be  determined  by  the  jury.  There 
was  evidence  tending  to  show  that 
there  were  some  marks  and  bruises 
upon  the  face  or  body  of  Mclntyre, 
but  there  was  also  as  much  tes- 
timony tending  to  show  that  the 
same  may  have  been  caused  by  liis 
fall  upon  the  sidewalk  as  that 
they  were  the  result  of  any  at- 
tack made  upon  him.  It  is  stated 
by  the  witnesses  on  both  sides, 
expert  and  otherwise,  that  his 
death  was  the  result  of  suffocation 
or  strangulation.  There  were, 
however,  no  marks  of  any  kind  up- 
on his  throat  to  show  that  he  had 
been  choked  to  death,  and  there 
was  evidence  tending  to  show  tliat 
tlie  suffocation,  may  have  been 
caused  by  not  external  violence, 
but,  as  the  appellate  court  says, 
'because  of  the  deceased's  inabil- 
ity to  extricate  himself  from  some 
position  in  which  his  neck  and 
body  had  become  placed  while  he 
was  in  a  stupor  from  intoxication,' 
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on  the  morning  after  the  evening  on  which  he  was  seen  in- 
toxicated was  found  dead  near  the  railroad  track,  between 
the  town  in  which  he  lived  and  that  in  which  defendant's 
saloon  was  located,  and  it  was  apparent  that  he  had  been 
struck  by  a  train,  it  was  held  that  it  was  a  question  for  the 
jury  to  determine  whether  the  intoxication  of  deceased  caused 
his  death."'  For  other  cases  illustrative  of  the  proposition  the 
reader  is  referred  to  those  cited  in  the  notes.^ 

Sec.  1078.    Plaintiff  contributing  to  the  injury. 

Did  the  plaintiff  contribute  to  the  injury  described  in  the 
complaint  or  declaration?  Thus,  in  an  action  under  the 
statute  brought  by  a  widow  for  the  death  of  her  husband 
caused  by  his  intoxication  where  it  appeared  from  the  evi- 
dence that  the  plaintiff  had  given  the  wages  to  her  husband 
when  drunk  after  the  husband  had  surrenderd  them  to  her 
when  sober,  knowing  that  such  wages  would  be  used  in  the 
purchase  of  intoxicating  liquor,  it  was  held  that  the  ques- 
tion whether  plaintiff  voluntarily  contributed  to  the  injury 
was  one  of  fact  for  the  jury. 

There  was   also   evidence   tending  his  intoxiqation.     It  is   urged   in 

to  show   that  the   pockets  of  the  this    behalf    that    the    night    was 

deceased  were  turned  outward,  and  dark    and    stormy,    that    the    de- 

that  a  watch,  which  some  of  the  ceased    had    no    lantern,    that    he 

testimony  tends  to  show  that  he  might    have    been    killed    for    the 

wore,  was  missing.  But,  if  his  body  purpose  of  robbery,  and  his  body 

was  robbed,  the  evidence  tends  as  placed   on  the  track,   or   that   he 

well   to    show    that    such    robbery  might   have    stumbled    and   fallen 

may  have  been  committed  after  his  on   the   rail   and    injured   himself 

death,  or  while  he  was  in  a  stu-  so  as  to  be  unable  to  avoid  the 

por  from  intoxication,  as  that  it  train.     We   think  all   these  ques- 

was  the  result  of  an  attack  upon  tions     were     for     the     jury,     not 

his    person.      Citing    Schroder    v.  the  court,  to  determine.'' 

Crawford,    04    111.    357;    34    Am.  i  Doty  ^.  Postal,  87  Mich.  143; 

Eep.  236.  49  N.  W.  534;  Chemlir  v.  Sawyer, 

9»In   the    case   of   McMahon   v.  42  Neb.  362;  60  N.  W.  547;   Cor- 

Dumas,   06   Mich.  467,   56   N.   W.  neliusv.  Hultman,  44  Neb.  441  v 

13,   the   court   said:      "It   is   con-  62    N.    W.    891;     Davies    v.    Mc- 

tended  that  there  was  no  evidence  Knight,  146  Pa.  610;   23  A.  320; 

that   the    deceased   was   killed   by  Currier    v.    McKee,    99    Me.    364; 

the  railroad  train,  or  by  reason  of  59  A.  442. 
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Sec.  1079.    Plaintiff's  injury  in  properly  or  support. 

Was  plaintiff  injured  in  his  or  her  person,  property  or 
means  of  support?  Thus,  where  a  suit  was  brought  by  a 
wife  under  the  statute  against  a  dealer  for  causing  or  con- 
tributing to  the  habitual  intoxication  of  her  husband  whereby 
she  was  injured  in  her  means  of  support,  where  the  evidence 
of  the  loss  of  su^ort  was  not  definite,  it  was  held,  neverthe- 
less, that  it  was  for  the  jury  to  estimate  the  damages.^    Again, 


3  In  the  case  of  Huff  v.  Ault- 
man,  69  Iowa  71;  28  N.  W.  440; 
58  Am.  Eep.  213,  the  court  said: 
"Their  position  (meaning  defend- 
ant's) is  that  as  she  furnished 
him  the  money  with  knowledge  of 
his  habits,  and  of  the  use  to  which 
he  intended  to  put  it,  she  thereby 
contributed  to  his  intoxication, 
and  for  that  reason  the  law  will 
not  afford  her  a  remedy  for  the 
injury  which  she  sustained  in  con- 
sequence of  such  intoxication. 
They  asked  the  circuit  court  to 
instruct  the  jury  in  accordance 
with  that  view.  But  the  court, 
as  we  infer  from  the  record,  left 
it  to  the  jury  to  say  from  the  evi- 
dence whether  plaintiff  voluntarily 
contributed  to  the  intoxication  of 
her  husband,  and  instructed  them 
that  if  she  did  so,  she  was  not  en- 
titled to  recover.  In  that  respect 
the  circuit  court  followed  the  hold- 
ing of  this  court  in  Engleken  v. 
Hilger,  43  Iowa  563.  The  correct- 
ness of  the  ruling  in  the  abstract 
is  not  questioned  by  counsel. 
They  insist,  in  effect,  however,  that 
it  should  have  been  determined 
as  a  matter  of  law,  from  the  un- 
disputed ,  evidence,  that  plaintiff 
had  precluded  herself  from  all 
right  of  recovery  for  the  injury 
complained  of  by  her  acts  in  vol- 


untarily '  delivering  the  money  to 
her  husband  while  knowing  the 
use  to  which  he  intended  to  ap- 
propriate it.  But  we  are  of  the 
opinion  that  the  question  present- 
ed was  one  upon  which  plaintiff 
was  entitled  to  have  the  verdict  of 
the  jury.  It  cannot  be  said  that 
the  conclusion  that  she  voluntarily 
contributed  to  the  intoxication  of 
her  husband  is  the  only  deduction 
which  can  fairly  or  reasonably  be 
drawn  from  the  facts  proven.  It 
must  be  borne  in  mind  that  the 
money,  while  it  was  in  plaintiff's 
possession  in  fact  belonged  to  her 
husband.  It  was  his  earnings, 
and  he  had  a  right  to  the  pos- 
session and  cintrol  of  it.  He  was 
under  a,  moral  and  legal  obliga- 
tion, it  is  tiue,  to  afford  a  support 
for  his  wife  and  children,  but 
that  fact  did  not  vest  her  with 
the  title  or  right  of  possession  in 
the  money  he  earned.  It  must  be 
borne  in  mind  also  that  the  prob' 
able  result  of  a  refusal  by  her  to 
deliver  the  money  to  him  at  his 
request,  on  any  occasion,  would 
have  been  the  refusal  by  him  to 
pay  any  portion  of  his  further 
earnings  to  her.  She  was,  to  some 
extent,  under  the  compulsirn  of 
necessity.  She  was  dependent  on 
the  earnings  of   her  husband  for 
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where  a  husband  hecomes  an  habitual  drunkard  and  abandons 
his  family,  and  ceases  to  provide  for  its  support,  it  is  for  the 
jury  to  say  whether  such  loss  of  support  is  permanent  or 
otherwise.* 


Sec.  1080.    Instructions  in  general. 

It  is  always  proper  and,  indeed,  necessary  for  the  trial 
court  to  inform  the  jury,  by  the  instructions,  in  a  clear  and 
concise  manner,  as  to  what  material  facts  must  be  found  to 
authorize  a  recovery."  It  is  not  error,  although  it  is  a  practice 
not  to  be  commended,  for  the  court  to  refer  the  jury  to  the 
declaration  or  complaint  for  the  issues,  for,  the  averments,  as 


support.  But  his  habits  were  sucli 
that  those  earnings,  except  the 
pittance  which  she  was  able  to  ob- 
tain and  keep  from  him,  were 
squandered  at  the  saloon  and 
brewery;  and  on  every  occasion 
when  he  made  a  demand  upon  her 
for  a  portion  of  the  money  he  had 
given  her  she  was  probably  remit- 
ted to  a,  choice  between  the  sur- 
render of  the  sum  demanded  and 
the  loss  of  the  whole  of  his  earn- 
ings in  the  future.  It  was  not 
for  the  coiirt  to  say  that  she  neces- 
sarily consented  to  his  drunken- 
ness because  she  chose  the  lesser 
of  these  evils.  We  think  the  ques- 
tion was  properly  submitted  to 
the  jury,  and  their  finding  upon  it 
-abundantly  sustained  by  the  evi- 
dence." 

*  In  the  case  of  Bowden  v,  Voor- 
heis,  135  Mich.  648;  98  N.  W.  406; 
10  Detroit  Leg.  N.  908,  the  court 
says:  "Defendants  contend  that 
the  court  erred  in  not  directing 
a  verdict  in  their  favor,  on  the 
ground  that  the  testimony  relat- 
ing to  damages  Avas  too  indefinite 
and  uncertain  to  justify  a  verdict 


for  plaintiff.  The  trial  court 
properly  denied  defendant's  re- 
quest. It  may  be  inferred  from 
plaintiff's  testimony  that  the  sale 
of  liquor  by  defendant  contrib- 
uted to  make  her  husband,  who 
had  occasionally  drank,  an  habi- 
tual drunkard.  From  this  it  may 
be  inferred  that  plaintiff  suffered 
shame  and  social  disgrace.  It  is 
clearly  to  be  inferred  from  her 
testimony  that  plaintiff  lost  in 
her  means  of  support,  though  pre- 
cisely how  much  is  uncertain.  Of 
this  we  may  say,  as  this  court 
said  in  a  former  case,  'She  did  not 
show  the  exact  amount  that  he 
contributed,  and  counsel  urge  that 
there  was  no  way  for  the  jury  to 
tell  how  much  she  received.'  We 
think  there  was  sufficient  ti  en- 
able the  jury  to  estimate  her  dam- 
ages." Citing  Safler  v.  Fisher, 
121  Mich..  P.  62;  79  N.  W.  934; 
Jessen  v.  Wilhite,  74  Neb.  608; 
104  N.  W.  1064. 

5  Baker  v.  Summers,  201  111.  52; 
66  N.  E.  302,  reversing  103  111. 
App.  237. 
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found  in  the  declaration  or  complaint,  which  would  be  clear 
to  a  lawyer,  would  often  be  obscure  and  unintelligible  to  the 
average  jurjonan.  But,  where  the  jury,  in  the  instructions, 
are  not  only  referred  to  the  declaration  or  complaint  to  deter- 
mine the  issues,  but  they  are  instructed  to  find  a  verdict  for 
the  plaintiff  if  the  material  allegations  of  the  declaration  or 
complaint  are  profed  and  without  any  instructions  as  to  what 
those  material  allegations  are,  it  Avas  held  that  the  jury  were 
left  to  decide,  as  a  matter  of  law,  what  the  material  allega- 
tions were,  and,  therefore,  the  instruction  was  erroneous.* 
Otherwise  as  to  what  are  and  what  are  not  proper  instructions 
to  the  jury  will  be  determined  largely  by  the  fact  as  to  whether 
such  instructions  state  correctly  the  principles  of  the  "civil 
damage"  law  which  appertain  to  the  particular  case.  These 
principles  we  have  tried  to  review  in  the  foregoing  sections 
so  that  it  will  not  be  necessary  to  review  the  adjudications  of 
the  courts  on  instructions  which  involve  them.  It  will  not  be 
amiss,  however,  to  state  a  few  general  rules  which  should 
govern  trial  courts  in  giving  instructions  or  in  giving  or 
refusing'  to  give  requested  instructions. 

Sec.  1081.    Instructions  invading  province  of  jury. 

An  instruction  should  never  invade  the  province  of  the 
jury.^  Thus,  in  an  action  by  a  wife  for  the  death  of  her 
husband,  it  was  held  error  for  the  court  to  instruct  the  jury 
that  certain  facts,  if  shown,  would  establish  that  the  sales 
of  intoxicating  liquor  made  by  defendant  to  decedent  was  the 
proximate  cause  of  the  death,  for  the  reason  that  the  question 
of  what  was  the  proximate  cause  of  the  death  was  purely  a 
question  of  fact  and  not  of  law.'  Again,  where  an  instruc- 
tion assumed  as  a  matter  of  law  that  the  selling  of  intoxicating 

0  Baker  v.  Summers,  2.01  111.  52 ;  r  Ludwig  v.   Sager,   84   111.   99 ; 

66   N.   E.   302,   reversing   103   111;  Knott  v.  Peterson,  125  Iowa,  404; 

App.    237.      See   generally,   Minot  101   N.  W.    173;   Jokers  v.  Borg- 

V.  Doherty  (Mass.),  89  N.  E.  188;  man,  39  Kan.   109;   44  Am.  Rep. 

Cook  V.  Newton,  14  Ky.  L.  Rep.  825. 

(abstract)  860.  s  Knott   v.   Peterson,    125   Iowa 

404;  101  N.  W.  173. 
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liquors  to  a  person  who  was  far  gone  in  the  habits  of  in- 
toxication, and  who  had  become  diseased  bodily  and  mentally, 
would  be  more  aggravating  than  selling  to  one  not  so  badly 
addicted  to  intemperance,  or  who  had  more  vigor  of  body 
or  mind,  it  was  held  to  be  error  as  invading  the  province 
of  the  jury." 


Sec.  1082.    Hypothetical  instructions. 

Where  an  instruction  attempts  to  state  the  hypothesis  upon 
which  is  predicated  non-liability,  such  instruction  must  also 
expressly  exclude  the  hypothesis  of  intoxication.  Thus,  it  was 
held  that  it  was  not  error  for  the  trial  court  to  exclude  an 
instruction  which  stated  that  no  recovery  could  be  had  in 
the  case  if  the  death  of  the  deceased  was  occasioned  by  the 
negligence  or  want  of  caution  or  willful  act  of  the  deceased 
in  handling  or  driving  a  dangerous  team,  for  the  reason  that 
such  instruction  did  not  exclude  the  hypothesis  that  such  negli- 
gence, want  of  caution,  or  willful  act  was  due  to  or  caused  by 
his  intoxication.^" 


Sec.  1083.    Instructions  proxiinate  cause  of  injury- 

Where  punitive  or  exemplary  damages  are  allowable  the 
court  should  instruct  the  jury  as  to  the  meaning  of  such 
damages  and  when  such  damages  can  be  awarded.  ^^ 

0  Ludwig  V.  Sager,  84  111.  99.  plary  damages  referred  to  in  this 

10  Smith  V.  People,  141  111.  447 ;  statute    were    punitory    in    their 

31  N.  E.  425,  aflSrming  38  111.  App.  character,  and  designed  to  punish 

630.  the    defendant    for    some    positive 

"  In    the   case    of   Larzelere   v.  wrong   he    had   willfully   inflicted 

Kirchgessner,    73    Mich.    276;    41  upon  or  caused  the  plaintiff,  or  for 

N.  W.  488,  the  court  said:     "We  some    very    gross    neglect    of    her 

think   the   court   should   have   de-  rights  in  furnishing  liquor  to  her 

fined  what  was  meant  by  'exem-  husband  at  the  time  alleged  in  the 

plary    damages'    as    distinguished  declaration,    and    that    the    jury 

from  actual  damages  mentioned  in  must  exercise  a  sound  discretion  in 

the  Statute.     He  should  have  in-  determining     the     amount     they 

structed  the  jury  that  the  exem-  would  impose." 
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Sec.  1084.    Intoxication  proximate  cause  of  injury. 

If  an  instruction  informs  the  jury  that  the  intoxication 
was  the  natural  and  proximate  cause  of  the  injury  complained 
of,  it  is  not  error  to  refuse  to  instruct  that  the  injury  must 
be  the  necessary  result  of  the  intoxication.  Says  the  Massa- 
chusetts court:  "^" If  the  intoxication  was  the  natural  and 
proximate  cause  of  the  injury,  in  the  words  of  the  instruction, 
it  was  in  one  sense  the  necessary  cause  of  it.  If  the  insertion 
of  the  word  'necessary'  in  the  request  meant  that  the  result 
must  be  one  which  ought  to  have  been  foreseen  as  necessary, 
at  the  time  of  sale,  it  unduly  restricted  the  words  of  the 
statute.  The  statute  imposes  the  liability  for  an  injury  'in 
consequence'  of  the  intoxication.  If  we  assume  that  these 
words  are  limited  to  such  a  connection  of  consequences  as  is 
recognized  by  the  common  law,  men  are  held  liable  every  day 
in  tort  for  the  natural  and  proximate  results  of  their  wrongs, 
although  the  particular  result  could  not  have  been  foreseen 
specifically  as  necessary  at  the  time  of  the  act. ' ' 

Sec.  1085.    Instructions  on  measure  of  damages. 

Care  should  be  exercised  in  drafting  instructions  on  the 
measure  of  damages  so  as  not  to  permit  the  assessing  of  double 
damages  by  the  jury.  Thus,  where  in  an  action  by  a  wife 
for  damages  for  the  sale  of  intoxicating  liquors  to  her  husband, 
the  court  charged  the  jury  to  allow  damages  to  plaintiff's 
support  or  means  thereof  caused  by  defendant's  act,  an  in- 
struction authorizing  additional  damages  for  injury  occa- 
sioned by  the  husband's  impaired  ability  to  secure  or  hold 
remunerative  employment  was  erroneous,  because  allowing 
double  damages,  especially  as  the  testimony  showed  that  one 
element  of  damage  was  the  husband's  failure  to  secure  and 
hold  positions  because  of  his  intemperate  habits.^^ 

laMcNary    v.     Blackburn,     180  lap   v.   Wagner,   85   Ind.   529;    44 

Mass.   141;    61   N.   E.   885,  citing  Am.  Ecp.   42;    Eoth   v.   Eppy,  £0 

Eddy  V.  Courtright,  91  Mich.  264-  111.  283. 

268;    51    N.    W.    887;    Brockway  isMathre     v.     Devendorf,      130 

V.  Patterson,  72  Mich.  122,  126;  40  Iowa  107;  106  N.  W.  366. 
N.  W.  192;  1  L.  E.  A.  708;  Dun- 
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Sec.  1086.    What  constitutes  intoxication. 

It  is  not  necessary  in  an  action  under  the  statute  for  the 
court  in  an  instruction  to  define  what  constitutes  in- 
toxication. It  is  enough  to  charge  that  the  evidence  must 
prove  the  intoxication.'*  The  term  "under  the  influence  of 
liquor,"  as  used  in  an  instruction  in  an  action  under  the 
statute,  has  been  held  to  mean  the  same  as  "drunk"  or  "in- 
toxicated. ' '  ^'  The  latter  term,  however,  is  alwiays  to  be 
preferred. 

Sec.  1087.    Injury  to  property. 

Where  the  declaration  or  complaint  counts  on  injury  to 
property,  before  a  court  is  authorized  to  give  an  instruction 
that  plaintiff  is  entitled  to  recover  therefor,  there  must  be 
some  evidence  as  to  the  value  of  the  property  injured  or 
destroyed.  Thus,  it  was  held  error  in  a  suit  under  the 
statute  against  a  dealer  for  causing  the  intoxication  of  plain- 
tiff which  resulted  in  his  disposing  of  certain  property  at  a 
nominal  figure,  for  the  court  to  instruct  the  jury  that  they 
might  award  the  plaintiff'  such  damages  as  he  had  sustained 

1*  In  the  case  of  Shorb  v.  Web-  toxicating  liquors  are  reckless  with 
ber,  188  111.  126;  58  N.  E.  949,  af-  regard  to  their  own  safety,  while 
firming  89  111.  App.  474,  the  court  others  become  insensible  to  dan- 
said:  "Something  is  said  in  the  ger,  and  are  incapable  of  self- 
argument  as  to  what  will  consti-  protection.  We  think  when  the 
ute  the  intoxication  within  the  court  informed  this  jury  that  the 
meaning  of  this  section  of  the  evidence  must  prove  that  the  de- 
statute.  We  know  of  no  terms  ceased  was  intoxicated,  it  did  all 
which  could  safely  be  incorporated  that  the  law  required." 
in  an  instruction  definitig  intoxi-  is  In  the  case  of  Buck  v.  Mad- 
cation.  It  certainly  will  not  be  dock,  167  111.  219;  47  N.  E.  208, 
claimed  that  a  plaintiff,  in  an  the  court  said:  "Counsel  argue 
action  like  this,  as  a  condition  to  that  the  phrase  'under  the  influ- 
the  right  of  recovery  must  prove  ence  of  liquor'  is  too  vague,  and 
that  the  person  was  intoxicated  is  not  equivalent  to  'drunk'  or  'in- 
to the  degree  of  insensibility  or  toxicated.?.  This  expression  is  of- 
incapacity  to  take  care  of  him-  ten  used  as  a  mere  euphemism  of 
self  or  guard  against  danger.  It  those  harsher  terms,  and  is  gen- 
is  well  known  that  at  least  some  erally  understood  to  mean  the 
persons  under  the  influence  of  in-  same  thing." 
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by  reason  of  disposing  of  his  property  while  intoxicated,  there 
being  no  evidence  of  the  value  of  the  property  disposed  of.^* 

Sec.  1088.    Unlawful  sale. 

Where  the  statute  makes  liability  contingent  upon  the  sale 
or  sales  being  unlawful,  and  the  declaration  or  complaint 
alleges  sales  whidi  are  unlawful,  an  instruction  which  tells 
the  jury  that  if  the  sales  as  alleged  in  the  complaint  were,  in 
fact,  made,  and  it  sets  out  such  allegations,  the  instruction 
need  not  set  out  the  fact  that  the  sales  were  unlawful." 

Sec.  1089.    Judgment  against  principal — When  binding  on 
surety. 

In  suits  under  the  "civil  damage"  statute  it  seems  to  be 
the  rule  that  a  judgment  against  the  principal  is  prima  facie 
evidence  as  to  the  amount  of  damages  in  a  subsequent  suit 
against  the  surety,  especially  where  the  surety  had  been 
notified  of  the  pendency  of  the  original  action  and  had  oppor- 
tunity to  defend.^"  But,  as  stated  by  Brandt,^"  in  his  work 
on  Suretyship:  "Although  there  is  a  conflict  of  authority  on 
the  subject,  it  seems  to  be  the  better  opinion  that,  except  in 
cases  where,  upon  the  fair  construction  of  the  contract,  the 
surety  may  be  held  to  have  undertaken  to  be  responsible  for 

18  Roberta   v.    Hopper,   55    Neb.  a  sale  would  be  unlawful,  and  we 

599;  76  N.  W.  21.                         ■  think    the    point    was    sufficiently 

17  In  the  case  of  Lafler  v.  Fisher,  covered." 

121  Mich.  60;   79  N.  W.  934,  the  "Wanack    v.    People,    187    111. 

court  said:     "It  is  said  that  cer-  116;    58   N.  E.   242,   affirming   87 

tain  requests  to  charge  in  effect  111.  App.  371,  and  citing  State  v. 

stating  that  damages  could  be  re-  Martin,   20   Ark.    629;    Webbs   v. 

covered   only   in   cases   where   an  State,  4  Cold.   199;    Comstock   v. 

unlawful    sale   was    proved,    were  Drohan,    8    Hun'  373;    Berger    v. 

denied.    The  court  repeatedly  told  Williams,    4    McLean    377;    Fed. 

the  jury  that  the  plaintiff  was  not  Cas.     No.     1341 ;     Drummond     v. 

entitled   to   a   verdict   unless    the  Prestman's  Ex'rs,  12  Wheat.  515; 

respective      defendants     or     their  6  L.   Ed.   712;    see  also   Blackeny 

principals  were  shown  to  have  sold  v.  Green,  9  Ohio  Dee.  570. 

liquor  to  the  deceased  at  a  time  i"  Brandt    on    Suretyship,    Sec. 

when   he   was   intoxicated.     Such  524,  and  cases  cited. 
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the  result  of  a  suit,  or  where  by  notice  and  the  opportunity 
being  given  him  to  defend  it,  a  judgment  against  the  prin- 
cipal alone  is,  as  a  general  rule,  evidence  against  the  surety 
of  the  fact  of  its  recovery  only,  and  not  of  any  fact  which  it 
was  necessary  to  find  in  order  to  recover  such  judgment." 
It  would  seem,  therefore,  to  be  the  better  practice,  where  the 
statute  will  permit  it,  to  join  the  principal  and  sureties  in  the 
same  action;  or,  where  the  statute  permits  an  action  against 
the  owner  of  the  premises,  to  join  the  lessor  and  lessee  and 
the  lessee's  bondsmen;  or  where  there  are  two  or  more  joint 
tort-feasors,  to  join  all  of  them  together  with  their  bondsmen, 
although  it  is  quite  clear  that  a  previous  suit  against  one  or 
more  is  no  bar  to  a  new  suit  against  the  others,  even  though 
the  first  suit  be  pending  or  have  proceeded  to  judgment  when 
the  second  is  broiight.  The  second,  or  even  a  subsequent  suit, 
may  proceed  until  a  stage  has  been  reached  in^  some  one  of 
them  at  which  the  plaintiff  is  deemed  in  law  to  have  either 
received  satisfaction  or  to  have  elected  to  rely  upon  one  pro- 
ceeding for  his  remedy  to  the  abandonment  of  the  others.*' 
Where  a  judgment  has  been  obtained  against  the  lessor  of 
the  premises  without  the  lessee  being  made  a  party  to  the 
suit,  and  the  lessor  pays  the  judgment  and  sues  his  lessee  to 
recover  back  the  amount  he  paid,  it  has  been  held  that  the 
judgment  as  rendered  in  the  suit  against  the  lessor  is  not  con- 
clusive in  the  subsequent  suit  brought  against  the  lessee,  but 
such  lessee  may  offer  the  same  defense  to  such  an  action  as  he 
could  have  offered  if  su^d  in  the  first  instance  by  the  party 
who  obtained  the  judgment.-^ 

20  Wanack  v.  People,  187  111.  ing,  when  injury  in  person  or  prop- 
116;  58  N.  E.  242,  affirming  87  erty  or  means  of  support  is  caused 
111.  App.  371.  to  another  by  reason  thereof.    See- 

21  In  the  case  of  Burkman  v.  tion  2947,  1  Ballinger's  Am. 
Jamieson,  25  Wash.  606;  66  Pac.  Codes  and  Stat,  provides  as  fol- 
48,  the  court  said:  "Section  2945,  lows:  'Any  owner  or  lessor  of 
1  Ballinger's  Am.  Codes  and  Stat.  real  estate,  who  shall  pay  any 
makes  the  owner  or  lessor  of  prem-  money  on  account  of  his  liability 
ises  wherein  intoxicating  liquors  incurred  under  this  chapter,  for 
are  kept  for  sale  severally  and  any  act  of  his  tenant  may,  in  a 
jointly  liable  with  the  person  sell-  civil  action  recover  from  such  ten- 
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Sec.  1090.    Lien  of  judgment  on  premises  used. 

In  some  States,  as  already  noted,  the  statute  makes  a  judg- 
ment rendered  under  the  "civil  damage"  law  a  specific  lien 


ant  the  money  so  paid.'     The  ob- 
ject   of    these    sections    evidently 
was    to    make    the    t^ant    liable 
for  the  damages  he  causes.     He  is 
liable  to  the  persons  injured,  and 
liable  also  to  the  landlord  or  les- 
sor who  has  paid  money  for  lia- 
bility incurred  by  the  act  of  the 
tenant,  either  in  a  joint  or  several 
action.    The  liability  of  the  owner 
or  lessor  depends  upon  the  liabil- 
ity of  the  tenant.     If  there  is  no 
liability  of  the  tenant  there  can, 
of  necessity,  be  no  'liability  of  the 
lessor  or  owner.    Before  there  can 
be  any  recovery  against  the  lessor 
or    owner,    the   liability   must   be 
established  against  the  tenant,  and 
a   judgment  against  the  landlord 
must  depend  upon  the  liability  of 
the  tenant.     If  the  landlord  does 
not  require   the  tenant  to  defend 
or  give  him  an  opportunity  to  do 
so,  he  must  assume  the  burden  of 
maintaining   the   liability   against 
the  tenant.     This  statute  does  not 
give  a  right  of  action  for  money 
paid  without  liability,  but  on  ac- 
count thereof.     Where  a  person  is 
made   liable   in   damages   for  any 
act,  he  ought,  in  justice,  to  have 
a  right  to  defend  against  a  claim 
therefor.      It    is    but    a    common 
right  that  he  should  have  his  day 
in  court,   and   an   opportunity   to 
plead  and  prove   a   defense   if  he 
have    one.      Under   the   rule    con- 
tended   for    by    respondents,    viz., 
that  the  judgment  in  this  case  is 
conclusive   against   the   appellant, 
this  principle,  which  is  as  old  as 


the  law  itself,  might,  in  many  in- 
stances, be  set  aside.  For  exam- 
ple, it  would  be  possibe  for  an 
owner  or  lessor  of  premises,  who 
had  been  severally  sued  on  account 
of  an  act  of  his  tenant,  to  com- 
promise such  action  without  no- 
tice to  the  tenant  either  of  the 
suit  or  compromise,  and  there- 
upon in  good  faith  have  a  jury 
called  and  proof  taken  and  a  ver- 
dict and  judgment  for  an  amount 
agreed  upon,  which  judgment 
would  be  conclusive  against  the 
tenant,  who  might  have  a  perfect 
defense.  And,  again,  the  tenant 
may  have  settled  a  claim  in  full 
without  suit,  and  an  action  for 
the  same  injury  be  brought  against 
the  owner  without  knowledge  of 
the  tenant,  and  judgment  recovered 
which  would  be  binding  upon  the 
tenant.  Or  again,  the  owner  might 
be  sued  severally  and  a  recovery 
had  without  notice  to  the  tenant 
for  an  injury  which  had  once  been 
defeated  by  the  tenant  in  an  action 
against  him,  and  against  which 
he  had  a  perfect  defense.  If  the 
judgment  against  the  owner  is 
binding  upon  the  tenant  he  could 
not  be  heard  to  defend  against  it 
in  a  suit  by  the  owner  to  recover 
from  him.  These  conditions  and 
others  would  be  possible  under  the 
construction  urged  by  respondents. 
It  was  evidently  not  the  intention 
of  the  Legislature  to  deprive  a 
tenant  of  his  right  or  opportunity 
to  make  a  defense  to  a  claim  for 
liability,  and  no  fair  construction 
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upon  the  premises  where  the  intoxicating  liquors  were  sold 
which  caused  the  injury.  Before,  however,  a  judgment  will 
become  a  lien  on  such  property  its  owner  must  be  a  party 
to  the  suit  under  the  statute  and  a  judgment,  must  be  rendered 
against  him  and  such  judgment  made  a  lien  upon  the  prop- 
erty. Tn  some  States,  where  the  statute  so  provides,  it  is 
necessary  for  the  plaintiff  to  show  knowledge  and  consent  of 
the  owner  of  the  premises  to  the  illegal  sales  complained  of, 
before  a  judgment  can  be  rendered  against  the  owner  of  the 
building  where  the  sales  were  made  and  the  property  sub- 
jected to  the  lien  of  the  judgment.^^  However,  where  the  entire 
business,  as  conducted,  is  illegal,  and  the  owner  of  the  prem- 
ises has  knowledge  thereof  and  consents  thereto,  it  is  not 
necessary  that  such  owner  should  have  knowledge  of  the 
particular  sales  complained  of  to  subject  the  premises  to  a 
lien  of  the  judgment.^^  Nor  is  it  necessary  to  establish  such 
a  lien  that  the  consent  of  the  owner  be  shown  by  any  positive 
affirmative  act  on  his  part,  but  such  consent  may  be  inferred 
from  circumstances.^^  Nor  is  it  error  for  the  trial  court  to 
refuse  to  instruct  the  jury  that  the  premises  are  not  liable 
for  sales  made  prior  to  the  time  when  it  was  shown  the  owner 
first  learned  of  them,  as  the  statute  does  not  contemplate 
that  the  judgment  may  be  split  up,  and  a  part  only  charged 
as  a  lien  on  the  building.-^     In  other  States,  the  statute  is 

of  the  language  quoted  can  make  before  judgment  is  recovered.    La 

it   do   so."     But   see  Goodman   v.  Roche  v.  Brewer,  1  Ohio  C.  D.  432. 

Hailes,  59  Ohio  St.  342;  52  N.  E.  25  In  the  case  of  Arnold  v.  Bark- 

829.  alow,  73  Iowa  183;  34  N.  W.  807, 

22  Meyers  v.  Kirt,  57  Iowa  421;  the  court  said:  "Besides,  we  have 
10  N.  W.  828;  Loan  v.  Etzel,  62  to  say  that  we  do  not  think  that 
Iowa  429;  17N.  W.  611;  Cobleigh  the  statute  contemplates  that  a 
v.  McBride,  45  Iowa  116.  judgment  like  the  one  in  question 

23  Wing  V.  Benham,  76  Iowa  17 ;  may  be  split  up,  and  a  part  only 
39  N.  W.  21.  charged  as  a  lien.    Now,  the  right 

2-*  Loan  V.  Etzel,  62  Iowa  429 ;  to  the  lien  exists  by  statute  sole- 

17  N.  W.  611.  ly,  the  same  being  given  upon  the 

The  lien  of  the  judgment  can-  ground  that  the  landlord  has  fur- 
not  be  defeated  by  a  voluntary  nished  the  liquor  seller  in  part  the 
conveyance  by  the  defendant  of  his  means  of  committing  the  injury." 
land  after  the  suit  is  brought  and 
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broader,  and  it  is  not  necessary  to  render  the  psreaiises  liable 
that  the  owner  should  have  leased  them  for  the  purpose  of 
selling  liquor  thereon  in  violation  of  law,  or  that  he  had 
knowledge  that  such  liquors  were  to  be  sold  thereon,  or  know- 
ingly permitted  the  sales  which  caused  the  damage,  but  only 
that  the  premises  were  leased  to  be  used  for  the  sale  of  in- 
toxicating liquors*or  were  permitted  by  the  owner  to  be  so 
used.^°  But  under  such  a  statute,  it  has  been  held  that  where  a 
wife  in  good  faith  objected  to  her  husband  selling  intoxicating 
liquors  on  her  premises,  and  had  not  rented  or  leased  the 
premises  to  him  for  such  purpose,  they  could  not  be  subjected 
to  the  satisfaction  of  a  judgment  recovered  against  the  hus- 
band for  the  illegal  sale  of  such  liquors  on  her  premises.-^ 
And  where  the  premises  sought  to  be  subjected  to  the  lien  of 
a  judgment  were  leased  to  the  dealer  by  a  person  holding  a 
life  estate  therein,  it  was  held  that  the  estate  in  remainder 
was  not  liable.^'  It  is  not  necessary  that  the  lessor  be  joined 
with  the  lessee  in  the  same  action.  An  action  may  be  first 
prosecuted  to  a  judgment  against  the  lessee  and  the  judg- 
ment afterwards  established  as  a  lien  on  the  premises  in  a 
suit  against  the  lessor.'"  But  a  judgment  against  the  lessee 
is  not  a  lien  on  the  lessor's  premises  until  so  declared  by 
judgment,  and  it  is  held  that  if  the  lessor  dies  before  such 
judgment  is  rendered  the  liability  abates,  and  no  liability  can 
be  taken  against  his  heirs  and  devisees.^"  Neither  is  such  a 
judgment  a  paramount  lien  to  a  mortgage  upon  the  premises 
on  which  the  liquor  was  sold,  where  the  mortgage  was  ex- 
ecuted and  recorded  prior  to  the  rendition  of  the  judgment 
against  the  owner.  ^     Such  a  judgment,  where  the  property 

26  Mullen  V.  Peek,  49   Ohio  St.  aoMcVey    v.    Manett,    80    Iowa 

447;    31    K    E.    1077;    Dugan   v.  132 ;  45  N.  W.  548. 

Neville,   49   Ohio   St.   462;   31   N.  30  Hart  y.  Corlett,  4   Ohio  Dec. 

E.   1080.  181 ;  1  Clev.  Law  Eep.  92. 

27Benhoff   v.    Weaver,   6   0.   C.  3i  Bell   v.   Cassem,   158   111.  45; 

D.  361.  41  N.  E.   1089;   29  L.  R.  A.  671, 

28  Mu'len  V.  .Peck,  49   Ohio   St.  affirming  56  111.  App.  260 ;   Good- 

447;  31  N.  E.  1077;  Dugan  v.  Ne-  enough  v.  McCoid,  44  Iowa  659. 
ville,  49  Ohio  St.  462;   31  N.  E. 
1080. 
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sought  to  be  subjected  to  a  lien,  is  used  in  part  as  a  home- 
stead, should  specifically  fix  the  part  of  the  property  to 
which  the  lien  attaches.^^  It  has  been  held  that  an  action  to 
subject  premises  to  the  lien  of  a  judgment  obtained  under 
the  "civil  damage"  statute  is  not  an  equitable  one,  but  purely 
an  action  at  law,  and  that  the  owner  is  entitled  to  a  jury 
trial  to  decide  whether  he  consented  to  or  had  knowledge  of 
the  sales  of  intoxicating  liquors  which  caused  the  injury  com- 
plained of.*^  It  has  been  held  that  the  saloon  keeper  and  the 
landlord  are  not  joint  tort-feasors  and  that  where  a  judg- 
ment was  obtained  against  the  former  and  it  was  par- 
tially collected  the  plaintiff  is  not  precluded  thereby  from 
bringing  a  suit  against  the  landlord  to  subject  the  premises 
to  the  payment  pf  the  balance  of  the  judgment.'*  As  already 
found,  a  judgment  against  the  saloon  keeper  in  an  action  to 
subject  the  premises  upon  which  the  liquor  was  sold  to  a 
lien  of  the  judgment,  is  evidence  that  the  judgment  was 
rendered,  but  not  of  the  amount  for  which  the  property  is  to 
be  subjected,  as  against  the  owner,  when  such  owner  was  not 
a  party  to  the  original  action.'*  In  Ohio,  in  an  early  case, 
it  was  intimated  that  after  the  commencement  of  a  suit 
against  the  landlord  to  subject  the  premises  to  a  lien  of  the 
judgment  obtained  against  the  dealer,  that  the  judgment  cred- 
itor acquires  an  interest  in  the  property  which  could  not  be 
obviated  by  a  sale  and  conveyance  prior  to  a  judgment 
rendered  in  such  suit.'"  In  the  absence  of  a  showing  of 
fraud,  we  seriously  doubt  if  this  rule  will  hold  to-day  without 
a  statutory  provision.  In  a  later  ease  in  Ohio  it  was  held 
that  the  lessor  of  a  building  occupied  for  the  sale  of  intoxi- 
cating liquors  cannot,  by  a  voluntary  conveyance  of  the  prem- 
ises, without  consideration,  pending  a  suit  against  him  by  a 
wife  for  selling  liquor  to  her  husband,  defeat  her  lien  on  the 
premises  for  whatever  judgment  may  be  obtained.'^ 

32  Engleken  v.  Webber,  47  Iowa  ss  Buckham  v.  Grape,   65   Iowa 
558.  535;  17  N.  W.  755;  22  N.  W.  664. 

33  Loan  V.  Hiney,  53  Iowa  89 ;  4  36  Ballinger  v.  GriflBth,  23  Ohio 
N.  W.  865.  St.  619. 

3*  McVey  v.   Marratt,   80   Iowa  37  LaRoche  v.  Brewer,  1  0.  C.  D. 

132:  45  N.  W.  548.  432. 
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Sec.  1091.    Costs. 

It  seems  to  be  the  rule  that  where  the  "civil  damage" 
statute  is  silent  as  to  the  matter  of  costs,  the  general  statute 
with  reference  to  the  recovery  of  costs  applies.  Thus,  where 
plaintiff  sued  under  the  statute  in  the  circuit  court  to  recover 
damages  for  the  intoxication  of  her  husband  and  recovered 
one  hundred  dollars,  it  was  held  that  because  the  amount 
recovered  was  such  as  if  sued  for  would  have  come  within 
the  exclusive  jurisdiction  of  a  justice  of  the  peace,  that,  there- 
fore, the  costs  must  go  against  the  plaintiff.^'  But  where  the 
"civil  damage"  statute  specifically  designates  that  if  plaintiff 
is  entitled  to  recover  at  all,  he  is  entitled  to  costs  where  the 
claim  for  damages  brings  the  case  within  the  jurisdiction  of 
a  court  of  record,  it  is  held  that  the  general  statute  for  the 
recovery  of  costs  does  not  apply  and  that  plaintiff  is  entitled 
to  his  costs  although  the  amount  of  the  judgment  is  less  than 
the  amount  sued  for.^® 

38  In  the  case  of  Dikeman  v.  But  we  are  bound  to  enforce  the 
Harrison,  38  Mich.  617,  the  court  law  as  we  find  it."  See  also  Eos- 
said:  "The  case  is  a  hard  one,  enbaum  v.  Dunston,  16  Neb.  Ill; 
and  we  cannot  but  think  the  Leg-  19  N.  W.  610. 
islature  would  have  exempted  it  39  Purvis  v.  Segar,  132  Mich, 
from  this  rule  if  the  matter  had  167;  93  N.  W.  261;  9  Detroit 
been  brought   to   their   attention.  Leg.  K.  556. 
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Sec.  1092.    Constitutionality  of  statutes  for  the  appointment 
of  ^ardians  for  drunkards. 

Statutes  have  been  enacted  in  a  number  of  States  author- 
izing the  appointment  of  guardians  for  habitual  drunkards, 
and  these  guardians  are  usually  given  such  powers  as  are 
given  to  guardians  of  lurjatics,  and  even  of  minors.  Some  of 
these  statutes  provide  that  a  guardian  may  be  appointed  upon 
the  request  or  consent  of  the  drunkard.  Thus,  in  Maryland 
it  is  provided  that  "any  person  who  may  be  alleged  to  be  an 
habitual  drunkard  may  dispense  with  the  legal  proceedings 
to  establish  the  same,  and  may,  with  the  approbation  of  the 
court  wherein  said  petition  [to  have  a  guardian  appointed] 
may  be  filed,  appoint  his  own  committee. "  ^  In  other  States 
statutes  provide  for  the  appointment  of  guardians  for  such 
persons  without  their  consent.  The  Indiana  statute  on  this 
subject  is  one  of  this  kind  of  statutes.  In  that  State  upon 
the  filing  of  a  complaint  under  oath  in  the  circuit  eoiirt 
charging  that  the  person  for  whom  the  appointment  of  a 
guardian  is  desired  who  owns  real  or  personal  property, 
or  both,  is  incapable  of  taking  care  of  it,  or  that  there 
is    danger    of    his    squandering    it,    a    summons    is    issued 

1  Maryland  Code,  Art.  16,,  §   47. 
2015 
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by  the  clerk  which  is  served  on  such  person  ten  days  before 
the  beginning  of  the  term.  An  issue  is  raised  upon  this  com- 
plaint, a  formal  trial  is  had,  either  by  court  or  jury,  and  if 
the  allegations  of  the  complaint  are  found  to  be  true  the 
court  appoints  some  resident  of  the  county  to  act  as  guardian, 
"under  like  restrictions  and  in  the  same  manner,  and  with 
the  same  powers  aaid  duties  as  in  the  ease  of  guardians  for 
minors."^  This  Indiana  statute  has  been  held  valid.  "We 
think,"  said  the  Supreme  Court  of  that  State,  "there  is  no 
doubt  as  to  the  power  of  the  Leeislature  to  pass  such  a  law, 
or  as  to  the  duty  of  the  courts  to  enforce  it  in  all  proper 
cases.  We  presume  that  no  one  will  call  in  question  the  power 
of  the  Legislature  to  pass  laws  deTrriving  idiots,  lunatics,  and 
all  persons  of  unsound  mind,  of  the  power  of  controlling  and 
squandering  their  estates,  and  appointing  guardians  of  their 
persons  and  estates.  This  is  done  for  the  protection  of  such 
persons  as  are  incapable  of  protecting  themselves.  It  surely 
can  make  no  difference  whether  the  disability  has  existed 
from  birth,  or  has  been  caused  by  disease  or  accident,  or  pro- 
duced by  the  excessive  use  of  intoxicating  liquors.  The  true 
inquiry  is  whether  a  person,  from  any  cause,  is  incapable  of 
making  contracts  and  managing  his  property.  When  this 
fact  is  found  by  a  competent  court,  it  is  the  duty  of  such 
court  to  place  such  person  under  guardianship,  and  when 
such  person  is  restored  to  reason  and  is  capable  of  managing 
his  property  and  making  contracts,  then  the  disability  should 
be  removed  and  the  party  restored  to  all  his  rights.  In 
England  the  court  of  chancery  has  the  control  of  the  persons 
and  estates  of  idiots,  lunatics  and  persons  of  unsound  mind. 
In  this  country  it  is  regulated  by  the  statutes  of  the  several 
States."^ 

2  Burns  Eev.  Stat.  1908,  §§  6175-       Commissioners,  64  Minn.  371;   67 
G177.  N.-  W.  207. 

3  Devin  v.  Scott,  34  Ind.  67.  See  also  Baltimore  v.  Keeley  In- 
Citing  1  Parson's  Contracts  386;       stitute,  31  Md.  106;  31  Atl.  437; 

2  Kent  Com.  450;  In  re  Wendell,  27  L.  R.  A.  646,  where  dicta  can 
1  Johns.  Ch.  600,  and  Hovey  v.  be  found  on  this  question.  Metro- 
Harmon,  49  Me.  269;  Foreman  v.      politan  Police    Comijiissioners    v. 
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Sec.  1093.    The  inquisition. 

The  statutes  provide  for  an  inquisition  to  secure  the 
appointment  of  a  guardian  for  a  drunkard,  and  their  provi- 
sions must  be  at  least  substantially  followed.  '  Notice  to  the 
drunkard,  except  where  he  consents  to  the  appointment,  is 
absolutely  necessary,*  and  a  statute  authorizing  the  appoint- 
ment of  a  guardian  for  such  a  person  without  his  consent 
and  without  notice  to  him  would  be  unconstitutional,  because 
it  would  deprive  hitn  of  the  control  and  management  of  his 
property — as  much  a  vested  right  as  the  ownership  of  such 
property — without  any  notice  to  him.°  A  person  against 
whom  an  inquest  has  been  found  may  have  the  regularity  of 
the  proceedings  reviewed  upon  exceptions."  And  where  it  was 
the  duty  of  the  court  to  find  how  long  the  person  alleged  to  be 
an  habitual.drunkard  was  such,  which  finding  was  prima  facie 
evidence  of  his  incapacity  during  such  time  to  make  a  contract, 
it  was  held  that  a  vendee  who  had  received  a  conveyance  from 
him  during  such  time  was  a  person  "aggrieved"  by  the  find- 
ing under  a  statute  allowing  any  person  "aggrieved"  to 
appear  and  traverse  the  petition.'  If  the  drunkard  appears 
and  consents  to  the  appointment,  under  a  statute  authorizing 
it,  thus  dispensing  with  legal  proceedings,  his  consent  need 
not  be  in  writing  and  filed  as  a  part  of  the  case,  but  it  is 
sufficient  if  he  appears  in  court  and  orally  consents  to  it.* 
An  appointment  of  a  guardian  is  a  final  order  and  is  review- 
able on  a  direct  appeal  therefrom.'    Where  a  statute  provided 

*In  re   Coffin,  41   N.  Y.  Misc.  immediately  retired,  and  this  was 

131;  83  N.  Y.  Supp.  941;  People  v.  held  not  to  be  error.     It  was  also 

St.    Saviour's    Sanitorium,   34    N.  held  the  fact  that  the  jurors  while 

Y.  App.  Div.  363;  56  N.  Y.  Supp.  deliberating    upon    their     verdict 

431.  ■  made  remarks  concerning  the  con- 

5  Eo!  parte  Simmons,  76  Neb.  sequences  of  their  finding  him  not 
639 ;  107  N.  W.  863 ;  Leavitt  v.  to  be  a  drunkard,  upon  him  and  his 
Morris,  105  Minn.  170;  117  N.  W.  family,  was  not  cause  for  a  new 
393.  trial. 

6  In  re  Burr,  3  Lack.  Leg.  N.  7  in  re  Sampson,  19  Pa.  Co.  Ct. 
162.  Rep.  1;  5  Pa.  Dist.  Rep.  717. 

In  this  case  the  judge  went  into  s  Tome  v.  Stump,   89  Md.  264; 

the   jury   room   and  gave  further       42  Atl.  902. 
instructions  to  the  jury,  and  then  »  Tome  v.  Stump,  supra. 
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that  a  probate  decree  should  not  be  deemed  invalid  in  any 
collateral  proceedings  or  quashed  for  want  of  proper  form,  or 
for  want  of  jurisdiction  appearing  upon  its  face,  it  was  held 
that  such  a  decree  appointing  a  guardian  for  a  drunkard  and 
spendthrift  which  only  adjudged  him  to  be  lacking  in  dis- 
cretion in  the  management  of  his  estate,  was  only  voidable 
and  not  void."  *But  confinement  of  a  drunkard  without  the 
filing  of  a  complaint  against  him  and  proceedings  adjudging 
him  to  be  an  habitual  drunkard  is  illegal  and  the  proceedings 
absolutely  void.^^  The  disposition  of  the  courts  is  to  appoint 
a  guardian  for  the  drunkard's  property  rather  than  to  deny 
the  application.  "If  there  must  be  some  evidence  of  squander- 
ing property  to  declare  an  individual  an  habitual  drunkard, 
the  object  of  the  act  in  many  eases  would  be  defeated,  for 
it  is  precautionary  in  its  design  and  hence  a  disposition  of 
mind  or  body  which  might  lead  to  the  wasting  of  an  estate  is 
sufficient  to  justify  the  enforcement  of  its  provisions.  It  is, 
indeed,  impossible  that  a  man  can  be  an  habitual  drunkard 
without  waste  or  mismanagement,  as  the  very  act  of  drunken- 
ness is  itself  waste.  "^^ 

Sec.  1094.    Revocation  of  guardianship. 

Statutes  provide  for  a  revocation  of  the  appointment  of  a 
guardian  for  an  habitual  drunkard  on  the  restoration,  as  it 
were,  of  his  former  capacity  to  care  for  his  property.  This 
means,  of  course,  a  setting  aside  of  the  decree  for  the  appoint- 
ment of  a  guardian.  Usually  this  is  done  upon  an  application 
by  the  ward  himself,  and  a  statute  providing  that  "any  per- 
son" may  institute  an  inquiry  as  to  whether  one  who  is  under 
guardianship  by  reason  of  his  being  incapable  of  managing  his 
own  affairs,  on  account  of  habitual  drunkenness  remains  so, 

Donovan,    72    L.    J.    K.    B.    545  iiEx  parte   Simmons,   76   Neb. 

[1903],  1  K.  B.  13,  895;  88  L.  T.  639;  107  S.  W.  863. 

555;  52  W.  R.  14;   67  J.  P.  147;  12  Ludwick  v.  Commonwealth,  18 

20  Cox  C.  C.  435;  Rex  v.  Meehan  Pa.  St.   172;    Still  v.  McNight,  7 

[1905],  2  Irish  Rep.  577.  W.  &  S.  245;  In  re  Tracy,  1  Paige, 

10  Brown  v.   Probate   Court,   28  580. 
R.  I.  370;  67  Atl.  527. 


2019  GUARDIANS  AND  ASYLUMS  FOR  DRUNKARDS.         §  1094 

authorizes  the  drunkard  himself  to  apply  for  his  restoration.^* 
Upon  such  an  application  notice  to  his  family  or  gaardian  is 
not  jurisdictional,  the  want  of  it  being  at  most  only  an  irregu- 
larity, of  which  advantage  cannot  be  taken  in  a  collateral 
proceeding."  "When  so  discharged,  on  his  own  application,  the 
drunkard  cannot  impeach  his  judgment  of  discharge  on  the 
ground  that  such  notice  had  not  been  given."  The  fact  that 
the  drunkard  may  apply  for  a  discharge  does  not  prevent  him 
from  applying  for  a  writ  of  habeas  corpus  where  he  is  de- 
tained in  custody  in  an  asylum  for  drunkards,  and  the  fact 
that  he  had,  a  month  previous  to  the  application  for  the  writ, 
made  application  to  have  the  decree  for  a  guardianship  set 
aside  will  not  be  a  bar  to  the  issuance  of  the  writ,  where  it 
appears  that  during  such  month  he  had  ceased  to  be  an 
habitual  drunkard."  Tf  a  guardian  be  discharged,  in  the 
absence  of  e-\ridence  concerning  how  he  was  discharged,  it  will 
be  presumed  he  was  discharged  in  pursuance  of  proceedings 
under  the  statute.^''  Where  a  statute  provided  that  an  applica- 
tion might  be  made  by  a  drunkard  under  restraint,  on  the 
ground  that  he  had  reformed,  if  the  jury  find  in  his  favor  the 
finding  should  be  conclusive,  and  the  court  should  enter 
judgment  settinsr  him  at  libertv  and  restoring  him  to  his 
property;  but  if  he  did  not  demand  a  jury  trial,  then  the 
court  should  take  the  proofs,  and,  if  satisfied,  make  an  order 
that  the  commission,  inquisition  and  appointment  of  a  com- 
mittee be  suspended  or  superseded,  as  it  should  decide,  it  was 
held  that  a  decree,  no  jury  having  been  demanded,  that  the 
drunkard  had  become  habitually  sober  and  was  competent  to 
transact  business,  but  that,  considering  the  limited  time  that 
had  elapsed,  the  commission,  inquisition  and  appointment  of 
a  committee  be  merely  suspended  until  further  order  of  the 
court,  did  not  prevent  a  reinstatement  of  the  proceedings.^* 

laCockrill  v.   Cockrill,   79  Fed.  15  Cockrill  v.  Cockrill,  92  Fed. 

143;   Cockrill  v.  Cockrill,  92  Fed.  811;  34  C.  C.  A.  254. 

811;  34  0.  C.  A.  254;  In  re  Rob-  '« /n  re  Lamer,  79  N.  Y.  Supp. 

erts'  Estate,  197  Pa.  621;  47  Atl.  1039;  12  N.  Y.  Ann.  Cas.  362. 

987.  17  Makepeace  v.  Bronnenberg,  146 

"Cockrill  V.   Cockrill,  92   Fed.  Ind.  243;  45  N.  E.  336. 

811;  34  C.  C.  A.  254.  ^^  In  re  Roberts'  Estate,  197  Pa, 

621;    47    Atl.    987. 
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Sec.  1095.    Sale  of  ward's  property  by  his  guardian. 

The  usual  statute  for  the  appointment  of  a  guardian  for  an 
habitual  drunkard  empowers  the  court  upon  application  of 
such  guardian  to  order  a  sale  of  the  drunkard's  land  or  prop- 
erty in  order  to  obtain  means  for  his  support.  Such  was  held 
to  be  the  ease  wh^e  a  statute  provided  that  the  proceedings 
in  case  of  habitual  drunkards  should  "be  like  those  now 
authorized  by  law  in  cases  of  persons  alleged  to  be  lunatics 
or  insane,  and  the  rules  of  law  and  proceedings  now  applicable 
to  the  property  of  lunatics,"  and  should  apply  to  cases  of 
persons  "declared"  to  be  habitual  drunkards  under  its  pro- 
visions.^^ The  ward's  lands  may  be  sold  to  support  not  only 
himself,  but  his  family;  he  is  a  ward  of  the  court  and  his 
estate  is  in  custodia  legis."" 

Sec.  1096.    Contracts — Statutes  of  limitations — Suits. 

Elsewhere  we  have  discussed  the  validity  of  contracts  of 
habitual  drunkards  made  after  an  inquisition  found,  and 
we  need  not  here  repeat  what  is  there  said,  but  merely  remark 
that  such  contracts,  as  a  general  rule,  are  not  merely  voidable 
but  void.-^  An  habitual  drunkard  for  whom  a  guardian  has 
been  appointed  is  not  under  such  disabilities  that  the  statute 
of  limitations  does  not  run  against  him.^"'    If  he  be  sued  he 

IS  Tome  v.  Stump,  89  Ind.  264;  beneficiary,  and  he  has  full  power 

42  Atl.  902.  to  dispose  of  it,  to  take  effect  up- 

This    case    discusses    the    prac-  on  his  death.    In  re  Engle's  Estate, 

tice  of  sales  by  guardians,  not  nee-  14  Montg.  Co.  Law  Rep.  74. 

essary  here  to  discuss.  '^  Devin  v.  Scott,  34  Ind.  67. 

20  In  re   Tarr's   Estate,    10   Pa.  In  Pennsylvania  the  contract  of 

Super.  Ct.  S54.  such  a  person  entered  into  before 

In  this  case  the  court  awarded  an  inquisition  held,  but  at  a  time 

a  counsel  fee  in  proceedings  whioh  convened  by  a  finding  in  the  order 

resulted   in   the    discharge   of   the  for  the  appointment  of  a  guardian 

committee,  a  correction  of  the  com-  that  he  was  an  habitual  drunkard, 

mittee's  accounts  and  a  betterment  prima  facie   renders  the   contract 

of  the  security  of  the  estate.  void.     In  re  Sampson,  19  Pa.  Cr. 

If  a,  ^testator  appoints  a  trustee  Ct.  Eep.  1;  5  Pa.  Dist.  Rep.  717. 

for  a  drunken  devisee,  the  corpus  23  Makepeace     v.     Bronnenberg, 

of  the    estate  devised  rests  in  the  146  Ind.  243;  45  N.  E.  336. 
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defends  by  his  guardian  and  not  by  guardian  ad  litem.''* 
An  action  brought  by  the  guardian  to  set  aside  a  conveyance 
of  lands  made  by  his  ward  abates  upon  such  ward's  death, 
and  cannot  be  revived  and  prosecuted  by  his  heirs.^°  The 
declarations  of  a  drunkard  after  an  appointment  of  a  guar- 
dian for  him  are  not  evidence  against  his  estate.^" 

Sec.  1097.    Inebriate  asylums. 

The  Legislature  of  Maryland  adopted  a  statute  providing 
that  any  inhabitant  of  the  State,  who  is  akin  to  or  friend  of 
an  habitual  drunkard,  might  apply  by  petition  to  the  circuit 
court  of  the  county  where  the  drunkard  resided,  for  leave  to 
send  him,  at  the  expense  of  the  county,  to  an  institution 
located  in  the  State,  for  the  medical  treatment  of  drunken- 
ness, as  the  court  might  designate.  The  petition  was  required 
to  be  verified  and  state  the  name,  age  and  condition  of  the 
drunkard  and  show  that  neither  he  nor  his  kin  was  financially 
able  to  incur  the  expense  of  his  cure,  and  be  accompanied  by 
the  written  agreement  of  the  drunkard  that  he  was  willing  to 
take  the  treatment  and  obey  the  rules  of  the  institution  to 
which  he  might  be  sent.  If  the  court  was  satisfied  of  the 
truth  of  the  facts  stated  in  the  petition  and  that  the  charge 
for  treating  him  would  not  exceed  $100,  it  should  order  him. 
sent  to  some  institution  of  that  kind  and  order  the  expense  be 
paid  out  of  the  county  treasury  in  the  same  manner  as  other 
claims  for  the  administration  of  justice  were  paid.  The  officers 
of  the  institution  to  which  the  drunkard  was  sent  became 
sworn  officers,  without  compensation,  of  the  court  sending  him 
there  for  treatment.  The  statute  defined  a  drunkard  to  be 
"any  person  who  has  acquired  the  habit  of  using  spirituous, 
malt  or  fermented  liquors,  cocaine  or  other  narcotics  to  such 
a  degree  as  to  deprive  him  or  her  of  reasonable  self-control." 
It  was  contended  that  this  act  was  unconstitutional  because 
the  Legislature  had  no  power  to  compel  a  county,  without  its 

2*  Makepeace  v.  Bronnenberg,  su-  ^e  Ruffner  v.  Lather,  19  Pa.  Co. 

pra.  Ct.  Rep.  349. 

25  Ex  parte  Williams,   87    Ala. 
547;  6  So.  314. 
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consent,  to  tax  its  citizens  for  the  treatment  of  habitual 
drunkards  at  an  inebriate  asylum,  but  the  court  held  that  the 
contention  wa^  not  well  founded.  The  court  also  called  atten- 
tion to  the  fact  that  legislation  had  stood  upon  the  statute 
books  for  years  previous  to  the  date  of  this  statute  wherein 
it  was  provided  that  any  person  charged  under  oath  with 
being  a  drunkard  and  incapable  of  taking  care  of  himself  or 
his  property  might  be  arrested  on  a  warrant  issued  out  of 
the  circuit  court,  tried  and  treated  as  a  lunatic  pauper,  and 
declared  that  the  principle  invoked  by  the  statute  had  "just 
the  same  force  in  its  application  to  the  condition  of  an 
habitual  drunkard  as  to  a  lunatic  pauper."  The  court  had 
no  doubt  of  the  power  of  the  State  to  treat  habitual  drunkards 
as  a  class  of  citizens  who  may  be  restrained  or  medically  cared 
for  by  placing  them  in  institutions  for  treatment.-^  But 
where  a  statute  of  Michigan  provided  that  any  person  con- 
victed of  drunkenness  might  be  released  on  a  recognizance 
conditioned  that  he  would  take  treatment  for  the  cure  of 
drunkenness  of  some  corporation  organized  by  law  to  make 
and  file  reports  in  reference  thereto,  and  that  he  would  obey 
all  regulations  prescribed  by  those  administering  such  cure, 
with  the  further  provision  that  he  might  be  acquitted  and 
discharged  at  the  end  of  sixty  days  on  proof  that  he  had 
conformed  to  such  conditions,  was  held  invalid,  because  it 
attempted  to  permit  unoi5ficial  persons  to  prescribe  rules  which 
should  acquit  persons  charged  with  crime,  while  such  rules 
might  be  as  variable  as  the  corporations  were  numerous.^* 
So  in  Wisconsin  it  was  held  that  a  private  corporation  is 
not  made  a  public  institution  by  the  fact  that  it  is  subject 
to  visitation  and  inspection  by  public  officers,  and  that  public 

ST  Baltimore  v.  ICeeley  Institute,  of  the  act  which  mentioned  treat- 
81  Md.  106;  31  Atl.  437;  27  L.  E.  ment  only  and  not  cure. 
A.  646.  A  very  similar  statute  of  Col- 
in this  case  the  title  of  the  orado  was  held  constitutional.  In 
statute  was,  "An  act  to  provide  re  House,  23  Colo.  87;  46  Pac. 
for  the  treatment  and  cure  of  117;  33  L.  E.  A.  832. 
habituiii  drunkards,''  and  this  waj  28  Senate  of  the  Happy  Home 
held  not  to  describe  more  than  Club  v.  Board,  99  Mich.  117;  57 
one  subject,  or  vary  from  the  body  N.  W.  1110;  23  L.  E.  A.  142. 
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money  could  not  be  paid  it  for  treatment  of  habitual  drunkards 
who  are  not  financially  able  to  pay  for  their  own  treatment, 
and,  therefore,  a  county  could  not  be  compelled  to  pay  for  the 
treatment  in  a  private  in?titution  of  habitual  drunkards, 
although  they  are  pecuniarily  unable  to  procure  and  pay  for 
their  treatment.-'  So  a  like  ruling  has  been  made  in  Minne- 
sota.^" A  statute,  however,  authorizing  a  hospital  farm  for 
inebriates,  requiring  the. board  of  control  to  purchase  lands 
for  it  and  provide  means  for  the  buildings  and  the  main- 
tenance of  such  institution,  and  providing  a  tax  on  all  license 
fees  for  the  sale  of  liquor  for  its  support  is  valid,  not  being 
in  violation  of  a  constitutional  provision  that  public  property 
used  exclusively  for  public  purposes  shall  be  exempt  from 
taxation.^^  A  statute  providing  that  when  a  patiPTi*  ordered 
confined  in  an  inebriate  asylum  has  been  cured  he  may  be 
paroled  on  the  condition  that  he  will  sign  a  pledge  to  the 
effect  that  he  will  refrain  from  the  use  of  liquors  and  will 
make  written  monthly  reports  that  he  has  not  violated  his 
parole  is  invalid,  because  it  is  an  unlawful  restraint  upon  the 
liberty  of  the  person.^^  Such  a  person  cannot  be  confined 
after  he  has  been  cured,  and  such  requirements  are  a  kind  of 
confinement.*' 

29  Wisconsin  Keeley  Institute  parte  Simmons,  76  Neb.  639 ;  107 
Co.  V.  Milwaukee  Co.,  95  Wis.  153 ;  N.  W.  863 ;  Leavitt  v.  Morris,  105 
70  N.  W.  68;  36  L.  E.  A.  55.  Minn.  170;  117  N.  W.  393. 

30  Foreman  v.  Hennepin  Co.,  65  3i  Leavitt  v.  Morris,  105  Minn. 
Minn.  371;  67  N.  W.  207.  170;    117   N.   W.   393;    People   v. 

Under   the    Wisconsin    statutes  House  of  Good  Shepherd,  32  N.  Y. 

warrants  were  issued  pursuant  to  Misc.  Rep.  453;  15  N.  Y.  Cr.  Eep. 

its  terms  to  pay  the  expenses  of  145;  66  N.  Y.  Supp.  794. 

treating  inebriates,  and  these  war-  Under     the     New     York     laws 

rants  came  into  the  hands  of  in-  [1857],   p.  431,  the   inebriate   or- 

nocent    purchasers.     The   Legisla-  dered  confined  in  an  inebriate  asy- 

ture  made  an  appropriation  to  pay  lum   could  not  be   kept  there  bv 

them,  but  this   nijpronriation  was  force,    although    the    time    of   his 

held   invalid.     State  v.   Froehlich,  confinement  had  not  expired.     In 

118  Wis    129;  94  N.  W.  50:  61  L.  re  Baker,  29  How.  Pr.  485. 

E.  A.  345.  82ffar  v^rtp,  Schwarting   (Neb.), 

An  inebnate  cannot  be  confined  108  N.  W.  125. 

in  an  asvhim  without  a  decree  of  83  Ea!  parte  Schwarting,  supra. 
court  ordering  his  confinement.  Ex 
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Sec.  1098.    Drunk  in  a  public  place. 

It  has  been  held  not  to  be  a  common  law  offense  to  be  drunk 
in  a  public  place,'^  but  in  some  instances  it  has  been  held  that 
such  drunkenness  is  a  sort  of  public  nuisance  and  the  offense 
may  be  indicted  at  common  law.^  But  none  of  these  cases 
hold  that  mere  passive  drunkenness  not  amounting  to  an 
annoyance  to  the  public  is  an  offense,'  though  in  Tennessee 
a  single  act  of  drunkenness,  public  and  notorious,  is  indict- 
able.^ Statutes  make  it  an  offense  for  a  person  to  appear 
when  drunk  on  a  public  highway,  and  when  that  is  the  case 
a  charge  that  he  was  "found  when  intoxicated  in  a  public 
street,  highway  and  sidewalk"  is  a  sufficient  charge  under 
the  statute ; '  but  a  charge  that  the  defendant  was  found  in 


1  In  re  Livingstone,  6  Prac. 
(Can.)  Eep.  17. 

2  State  V.  Waller,  3  Murph. 
229;  Smith  v.  State,  1  Humph. 
396. 

s  State  V.  Deberry,  5  Iowa  371 ; 
State  V.  Waller,  3  Murph.  229. 
« Smith    V.     State,     1     Humph. 


396.  Afterwards  made  so  by  stat- 
ute. Hutchinson  v.  State,  5 
Humph..  142;  State  v.  Smith,  3 
Heisk.  465. 

0  State  V.  Waggoner,  52  Ind. 
481;  State  v.  Moriarty,  74  Ind. 
103 ;  Cleveland  v.  State,  4  Ga. 
App.  62;  60  S.  E.  801. 
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that  condition  in  a  "public  road'"  is  not  sufficient.'  An  in- 
toxicated person  walking  on  a  public  street  in  order  to  reach 
land  adjacent  to  it  violates  such  a,  statute.''  So  statutes  make 
drunkenness  in  a  "public  place"  an  offense,  and  under  a 
power  to  prevent  nuisances  and  disorderly  conduct  a  munici- 
pality may  make  such  conduct  punishable  by  fine,*  A  hotel 
is  a  public  place  and  so  is  a  passageway  leading  from  the 
street  to  the  bedrooms  in  it,  ordinarily  open  to  the  public.^ 
When  the  charge  is  that  the  defendant  was  found  drunk  in  a 
public  highway,  then  the  prosecution  must  show  that  the 
road  in  aupp+ion  was  such  a  highway,  either  directly  or  by 
cireumstantifil  evidence."  Where  an  indictment  alleged  that 
the  defendant  was  drunk  "in  a  certain  public  place,  to-wit, 
in  the  town  of  H  and  near  the  public  road,  at  a  building 
Imown  as  the  'Old  Graves  Mill,'  "  it  was  held  insufficient  be- 
cause it  did  not  show  that  the  dmnkenness  occurred  at  a 
public  place,  it  not  being  alleged  that  the  mill  was  a  public 
place,  and  as  the  drunkenness  was  charged  to  have  been  at 
the  mill  it  could  not  be  proven  it  was  near  and  in  the  public 
highway."  A  public  place  is  a  place  where  all  people  have  a 
right  to  go.^^    A  conviction  for  being  drunk  in  a  public  place 

«  Johnson  v.   State,   1  Ga.  App.  A  statute  of  England  forbidding 

195;  58  S.  E.  265.  drunkenness    in   a    "public   place" 

'People    V.    Camp,    142    Mich.  defines  it  as  "any  place  to  which 

219;    105  N.  W.   155;    12  Det.  L.  the  public  has  access,  whether  on 

N.  665.  payment     or     otherwise."       Acts 

8  DeWitt   V.  La  Cotts,   76   Ark.  1902,  2  Edw.  VII,  c.  7,  c.  28. 

250;  88S.  W.  877;  Winslow  v.  Gal-  This  definition  applies  to  a  rail- 

lagher,   27    N.   B.    25;    Brooke    v.  way   carnage   while   traveling   on 

Morrilton,  86  Ark.  364;  111  S.  W.  its  journey.     Langrish  v.  Archer, 

471.  10  Q.  B.  Div.  44;   47  J.  P.  295; 

3  Eac  parte  UaWett,  15  W.  X.  (N.  52  L.  J.  M.  C.  47;  31  W.  R.  183; 

S.  W.)  234.  47  L.   T.  548;  to  the  platform  of 

10  Cleveland  v.  State,  4  Ga.  App.  a  railway  station,  2  H.  &  N.  149 ; 
62;   60  S.  E.  801.  21  J.  P.  280;  26  L.  J.  M.  C.  178; 

11  Murray  v.  State,  48  Tex.  Or.  to  a  private  house  in  which  a  sale 
App.  219;  87  S.  W.  349.  by   public   auction  is   being   held, 

i2Eosenstein    v.    State,    9    Ind.  Sewell  v.  Taylor,  7  C.  P.   (N.  S.) 

App.  290;   36  N.  E.  652;  State  v.  160;  23  J.  P.  792;  1  L.  T.  37;  29 

Tincher,  21  Ind.  App.  142;  51  N.  L.  J.  M.  C.  50;  and  to  a  licensed 

E.  943.  alehouse.    Cole  v.  Coulton,  2  E.  & 
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is  not  a  bar  to  a  prosecution  for  disturbing  the  peace  by 
cursing  and  swearing  during  the  time  the  offender  was 
drunk.''  It  cannot  be  charged  merely  that  the  accused  was 
found  drunk  in  a  "public  place,"  '*  but  the  character  of  the 
place  must  be  set  out  as  a  "public  highway,  street  and  side- 
walk. ' '  '*  Where  a  statute  made  it  an  offense  to  be  "  found 
in  any  public  plac%in  a  state  of  intoxication,"  it  was  held 
that  the  question  of  intent  to  become  intoxicated  was  im- 
material and  involuntary  drunkenness  rendered  the  intoxi- 
cated person  liable  to  fine,  for  the  offense  was  not  mere 
intoxication  but  the  appearance  of  a  person  in  that  condition 
in  a  public  place.'"  Under  a  power  conferred  upon  a  munici- 
pality to  prohibit  drunkenness  within  its  limbits  it  may  enact 
an  ordinance  prohibiting  public  drunkenness.'''  §o  it  may 
under  a  power  "to  ordain  and  establish  all  such  ordinances 
and  by-laws  for  the  government  and  good  order  of  the 
village,  the  suppression  of  vice  and  immorality,  the  prevention 
of  crime,  the  protection  of  public  and  private  property,  the 
benefit  of  trade  and  commerce,  and  the  promotion  of  health 
as  they  shall  deem  expedient. ' '  '* 

Sec.  1099.    Drunkenness  at  a  private  residence. 

A  statute  making  it  an  offense  to  be  found  in  a  state  of 
intoxication  in  a  "public  place"  cannot  be  made  to  apply  to 
a  social  party  held  at  a  private  residence.  "The  private 
house  of  a  gentleman,  at  which  he  gives  or  holds  a  social 

E.   695;   29  L.   J.  M.  C.   125;    24  to  appear  in  an  intoxicated  condi- 

J.  P.  596;   2  L.  T.  216;  8  W.  R.  tion  in  any  street,  alley  or  other 

412.  public  place,  does  not  apply  to  a 

13  Mitchell  V.  State,  48  Tex.  Cr.  highway  in  the  country.  State  v. 
App.  533;  89  S.  W.  645.  Stevens,  36  N.  H.  59.     For  other 

14  State  V.  Welch,  88  Ind.  308.  cases  see  Hill  v.  People,  20  N.  Y. 
15.  State    V.   Waggoner,    52    Ind.       363;  Evans  v.  State,  59  Ind.  563; 

481 ;    State    7.   Moriarty,   74   Ind.  State  v.  Moriarty,  74  Ind.  103. 

103 ;    Rosenatein  v.   State,   9   Ind.  "  Gallatin  v.  Tarwater,  143  Mo. 

App.  291;   36  N.  E.  652.  40;  44  S.  W.  750. 

10  State  V.  Sevier,  117  Ind.  338;  is  Fairmont  v.  Meyer,  83  Minn. 

20  N.  E.  245.  456;  86  N.  W.  457;  Bloomfield  v. 

A  statute  making  it  an  offense  Trimble,  54  lovifa  399. 
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party,  cannot,  within  the  meaning  of  the  statute,  or  in  any 
sense  of  society  or  government,  be  understood  to  be  a  public 
place."  '°  "A  private  residence  is  not  a  public  place  in  any 
sense  of  the  term,  and  the  mei-e  suggestion  of  the  fact  is  a 
sufficient  argument  to  support  it.  We  are  unable  to  see  how 
a  private  residence  can  be  made  a  public  place  by  a  number 
of  persons  in  the  neighborhood  gathering  there,  with  or  with- 
out invitation,  to  pass  an  evening  in  social  intercourse  and 
innocent  amusement. ' '  ^°  But  where  a  statute  made  it  an 
offense  for  a  person  to  be  guilty  of  "drunkenness  by  the 
voluntary  use  of  intoxicating  liquor,"  it  was  held  that  one 
drunk  in  a  private  dwelling  house,  although  he  made  no  dis- 
turbance and  was  not  exposed  to  public  view,  had  violated  its 
provisions.-'^  But  if  the  owner  of  a  private  residence  open 
an  auction  in  it  and  invite  the  public  to  such  auction,  then  a 
person  appearing  at  the  auction  in  a  state  of  intoxication 
violates  a  statute  prohibiting  drunkenness  in  a  public  place.^^ 

Sec.  1100.    Permitting  drunkenness  on  licensed  premises. 

An  occasional  statute  makes  it  an  offense  for  a  licensed 
liquor  dealer  by  retail  to  permit  drunkenness  on  the  licensed 
premises.  Under  such  a  statute  he  cannot  be  convicted  of 
permitting  drunkenness  on  his  premises  in  the  absence  of 
knowledge,  or  connivance,  or  carelessness  on  his  part;  but  if 
it  be  proven  that  any  person  was  drunk  on  the  premises,  then 
he  must  prove  that  he  and  the  persons  employed  by  him  took 
all  reasonable  steps  for  preventing  drunkenness  on  the  prem- 
ises.^*   Under  such  a  statute,  to  supply  drink  on  the  premises 

Instate  V.  Sowers,  52  Ind.  311;  monwealth  v.  Conley,  1  Allen  6. 

State  V.  Tlneher,  21  Ind.  App.  142;  22  Sewell  v.  Taylor,  7  C.  B.   (N. 

51  N.  E.  943i   Push  v.  State.  .=>.t  S.)   160;  23  J.  P.  792;  1  L.  T.  37; 

Tex.   Cr.   App.   462;;    117    S.    W.  29  L.  J.  M.  C.  50 

817;    Kegina  v.   Blakely,   6   P.   C.  23  Somerset  v.   Wade    [1894],    1 

(Can.)  Rep.  244.          •  Q.  B.  574;   58  J.  P.  231;  63  L.  J. 

20  State  V.  Tinclier,  21  Ind.  App.  M.  C.  126;  70  L.  T.  452;  42  W. 
142;  51  N.  E.  943.  R.  399. 

21  Commonwealth  v.  Conlin,  184  It  is  not  an  offense  for  the  keep- 
Hass.  195 ;  68  N.  E.  207 ;  Common-  er  of  licensed  premises  himself  to 
wealth  V.  Miller,  8  Gray  484 ;  Com-  get   drunk  under   a  statute  mak- 
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to  one  already  drunk  is  a  commission  of  the  offense,^*  and  it 
is  not  necessary  to  furnish  the  drunken  man  liquor  to  con- 
stitute the  offense.-'  If  the  keeper  of  the  premises  does  not 
know  the  drunken  person  is  on  the  premises,  or  his  agents 
or  servants  in  charge  of  them  do  not  know  he  is  on  them, 
then  he  is  not  guilty  of  "permitting"  such  a  person  to  be  on 
his  premises.^*  Thg  statute  applies  to  licensed  premises  after 
the  hour  for  sales  has  closed.^'  Thus,  where  an  hotel  keeper 
during  closing  hours  let  a  bedroom  to  a  drunken  applicant 
and  took  no  steps  to  eject  him,  but  allowed  him  to  remain  in 
the  smoking  room  with  other  lodgers  nearly  an  hour,  when 
he  was  found  there  drunk,  by  the  police,  it  was  held  that 
the  keeper  was  guilty.^^  So  where  the  wife  of  the  owner  of 
licensed  premises  entertained  some  friends  on  his  premises, 
and  stood  the  treats  all  round,  and  at  one  o'clock  in  the  morn- 
ing two  of  the  guests  were  found  there  drunk,  it  was  held 
that  the  owner  had  violated  the  statute.^^  The  landlord  has 
full  power  to  eject  a  drunken  man  from  his  premises,  even  if 
force  be  necessary,^"  Where  a  statute  provided  that  it  shall 
be  an  offense  for  a  person  who  was  drunk,  violent,  quarrel- 
ing it  an  offense  to  permit  drunk-  373;  18  Qox  C.  C.  556;  Kessack 
enness  on  licensed  premises.  War-  v.  Smith,  7  F.  (Just.  Cas.)  75. 
den  V.  Tye,  26  C.  P.  Div.  74.  28  Thompson  v.  McKenzie,  77  L. 

24  Edmund  v.  James  [1892],  1  J.  K.  B.  605  [1908];  1  K.  B.  905; 
Q.  B.  18;  56  J.  P.  40;  61  L.  J.  98  L.  T.  896;  7-2  J.  P.  150;  24  T. 
M.  C.   56;   40  W.   H.   140;    65  L.       L.  E.  330. 

T.   675 ;   Ex  parte   Ethelstane,   40  29  Lawson  v.  Edminson,  78  L.  J. 

J.  P.  39;   33  L.  T.  339.  K.  B.  36  [1908];   2  K.  B.  952;  72 

25  Hope  V.  Warburton  [1892],  2       J.  P.  79;  25  T.  L.  R.  11. 

,  Q.  B.  134;  56  J.  P.  328;  61  L.  J.  so  Sealy    v.    Tandry    [1902],    1 

M.  C.  147;  66  L.  T.  589;  40  W.  R.  K.  B.  296;   66  J.  P.  19;   71  L.  J. 

510;   Queen  v.  Reynolds,  11   East  K.  B.  41;  50  W.  R.  347;  85  L.  T. 

Dist.  Ct.  Rep.  17.  459;     18    T.    L.    R.    38;     Rex    v. 

29  Somerset  v.  Wade,   63   L.   J.  Willouby,  1  East  P.  C.  288;   Pid- 

M.  C.   126    [1894];    1  Q.  B.  574;  geon  v.  Legge,  21  J.  P.  743;  Regina 

10  L.  R.   105;    70  L.  T.  452;    42  v.  Rymer,  2   Q.   B.   Div.   136;'  46 

W.  R.  399;  58  J.  P.  231;  Queen  v.  L.   J.  M.    C.    108;  41  J.  P.  109; 

Otto,  13  Juta  251.  25  W.  E.  415;  Howell  v.  Jackson, 

27  Regina  v.  Pelly,  66  L.  J.  Q.  6  C.  &  P.  725.     See  Dallimore  v. 

B    519  [1897] ;  2  Q.  B.  33;  76  L.  Sutton,  62  J.  P.  423;  78  L.  T.  469. 
T.   467;   45  W.  E.  504;   61  J.  P. 
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some  or  disorderly  not  to  leave  the  premises  on  request  of  the 
landlord,  it  was  held  that  if  a  person  so  requested  to  leave 
was  neither  drunk,  violent,  quarrelsome  nor  disorderly,  no 
offense  was  committed  by  him  in  refusing  to  leave  upon 
request  made,  although  on  a  former  occasion  he  had  been 
drunk,  violent,  quarrelsome  and  disorderly.^^  Where  a  statute 
provided  that  proof  of  the  fact  that  a  drunken  man  was 
drunk  on  licensed  premises  should  be  sufficient  to  authorize  a- 
conviction,  and  that  it  should  "lie  on  the  licensed  person  to 
prove  that  he  and  the  persons  employed  by  him  took  all 
reasonable  steps  for  preventing  drunkenness  on  the  prem- 
ises, "  '^  it  is  said  by  a  standard  authority  that  the  effect  of 
the  statute  appeared  "to  be  that  where  any  person  is  drunk 
on  licensed  premises  this  will  be  prima  facie  evidence 
of  permitting  drunkenness,  and  to  rebut  this  the  licensed 
person  must  prove  that  he  and  his  servants  took  all  reasonable 
steps  for  preventing  drunkenness  on  the  premises.  If  a 
licensed  person,  or  his  servant,  as  soon  as  he  foiind  that  the 
person  was  drunk,  turned  him  off  the  premises,  he  would 
rebut  the  prima  facie  presumption.  If,  on  the  other  hand, 
he  supplied  the  person  drink  so  that  the  latter  became  drunk 
on  the  premises,  the  licensee  would  be  liable  to  be  convicted, 
for,  by  supplying  the  drink  which  caused  the  drunkenness,  he 
was  not  taking  all  reasonable  steps  to  prevent  drunkenness 
on  the  premises.  A  licensee  would  be  similarly  liable  if  he 
neglected  to  notice  the  condition  of  the  drunken  person 
entering  or  being  on  his  premises. ' '  ^'  Where  the  accused 
sold  liquor  to  soldiers  who  became  excited  and  verging  on 
intoxication,  vdth  the  result  that  they  quarreled  and  fought 
with  his  other  customers,  it  was  held  that  he  was  guilty  of 
permitting  drunkenness  on  his  premises.'*  It  is  no  excuse 
that  the  defendant  was  too  busy  attending  to  other  customers 
to  put  the  drunken  person  off  his  premises.^'    If  a  barkeeper 

31  Dallimore  v.  Sutton,  62  J.  P.  See  also  Kessack  v.  Smith,  7  F. 
423;  78  L.  T.  469.  (Just.  Cas.)  75. 

32  Act  1902,  2  Edw.  VII,  c.  28,  34  Rex  v.  .Norman,  19  Juta,  200. 
§  4.  85  Queen   v.    Bobertson,  9  Juta, 

33  Patterson's     Licensing     Acts  299. 
(19  ed.),  p.  583. 
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with  general  authority  from  his  master  to  serve  liquor  and 
control  the  bar  on  his  behalf  permit  a  drunken  man  to  come 
on  the  licensed  premises,  he  must  have  him  put  off,  and 
merely  telling  him  .to  leave  is  not  a  performance  of  his  duty.^* 

Sec.  1101.    Found  drunk  on  licensed  premises. 

Where  a  statute ^ade  it  an  offense  to  be  "found  drunk 
*  *  *  on  any  licensed  premises,"  it  was  held  that  the 
"licensed  premises" — the  term  having  been  used  in  connec- 
tion with  public  place  or  highway,  making  it  an  offense  to 
be  there  found  drunk— meant  premises  open  to  the  public 
during  the  time  when  the  premises  are  a  quasi  public  place. 
Under  such  a  statute  it  is  not  necessary  that  the  drunken 
person  should  be  found  on  the  premises  by  a  police  officer. 
If  such  person,  before  being  found,  has  staggered  out  of  the 
licensed  premises  into  an  adjoining  field  he  escapes  the  pen- 
alty, and  if  he  is  in  his  own  house  he  is  not  liable  unless 
he  was  found  drunk  there  during  open  hours  in  the  public 
part  of  the  premises. ^^  Yet  a  person  who  enters  the  house  to 
use  it  as  licensed  premises,  and  not  as  a  lodger  or  inmate, 
and  is  found  drunk  in  the  house  after  the  closing  time,  may 
be  convicted.^* 

Sec.  1102.    Being  a  common  drunkard. 

To  be  a  common  drunkard  is  made  an  offense  by  some 
statutes.  Who  is  and  who  is  not  an  habitual  or  common 
drunkard  has  been  elsewhere  discussed  in  this  work.  Occa- 
sional fits  of  drunkenness  are  not  enough,'"  but  daily  drunken- 
ness is  not  essential  to  the  offense.*"     It  has  been  held  that 

36McEobie  v.  Bowden,  24  N.  Z.  ssRegina  v.  Pelly  [1897],  2  Q. 

10,  following  Edmunds  v.  James,  B.  33;  61  J.  P.  373;  66  L.  J.  Q.  B. 

supra,  and  disapproving  Faber  v.  619;   45  W.  E.  504. 

Dwyer,  3  Gay  Ij.  R.  471.  *»  Ludwick  v.  Commonwealth,  8 

37  Lester  v.  Torrens,  2  Q.  B.  Div.  Harris  172. 

404;  41  J.  P.  821;  25  W.  E.  691;  «  Commonwealth    v.    McNamee, 

46   L.   J.   M.   C.   280;    Warden  v.  112  Mass.  285;   Commonwealth  v. 

Tye,   2   C.   P.   Div.   74;    41   J.   P.  Whitney,  5  Gray  85. 

120;  46  L.  J.  M.  C.  Ill;  35  L.  T.  An   officer   who   is   an   habitual 

8S2.  drunkard  may  be  impeached  and 
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proof  of  three  specific  instances  of  intoxication  must  be  shown 
to  prove  a  man  to  be  a  common  drunkard,*^  and  yet  such  a 
rule  is  not  accepted  in  other  jurisdictions.*^  It  is  sufficient 
to  charge  in  an  indictment  that  the  defendant  at  a  certain 
time  in  a  certain  place  was  a  ' '  common  drunkard. "  *^ 

Sec.  1103.    Drunkenness  in  office. 

Drunkenness  by  an  officer  during  the  hours  he  is  required 
to  perform  his  official  duties,  or  when  he  is  engaged  in  their 
performance,  is  frequently  made  an  offense  by  statute.  Thus, 
where  a  justice  of  the  peace  was  drunk  when  performing  his 
official  duties,  it  was  held  sufficient  cause  to  amerce  him  and 
remove  him  from  his  office.**  So  a  grand  juror  was  held  in- 
dictable at  common  law  for  getting  drunk  while  performing 
his  duties  and  thereby  "  disqualif yiiig  himself  for  the  dis- 
charge of  the  office  of  juror. ' '  *^ 

Sec.  1104.  What  intoxication  by  statute  is  made  criminal. 
Slight  intoxication  will  not  warrant  an  arrest  or  conviction 
for  being  drunk  in  a  public  place,  and  evidence  that  the  de- 
fendant was  drinking  and  showed  some  signs  of  its  effect  is 
held  not  sufficient  when  he  was  attending  to  his  business  in 
an  orderly  manner  and  had  not  IcBt  control  of  his  faculties. 
To  warrant  conviction  he  must  have  been  so  under  the  in- 
fluence of  intoxicating  liquor  as  to  have  lost  the  normal 
control  cf  his  bodily  and  mental  faculties  and  commonly  to 
evince  a  disposition  to  violence,  quarrelsome  and  bestiality. 

-removed  from  office.     Being  drunk  99  Mass.  499;  see  Commonwealth 

six  or  eight  times  a  year  for  more  v.  McNamara,  116  Mass.  340;  Com- 

than  three  years,  each  spree  last-  monwealth  v.  Miller,  8  Gray  484; 

ing  one  to  three  days,  is  sufficient  see  also  State  v.  Kelly,   12  R.  T. 

to   authorize   his   removal.      State  525;    Commonwealth    v.    Boon,    2 

V.  Savage,   89  Ala.   1;    7   So.   70;  Gray  74. 

7  L.  R.  A.  427.  ■**  Commonwealth   v.   Alexander, 

41  State  v.  Kelly,  12  R.  I.  535.  1  Va.  Cas.  156;  4  Hen.  &  M.  522; 

*2  State  v.   Pratt,   34  Vt.  323 ;  Commonwealth    v.    Mann,    1    Va. 

Mapes  V.  People,  69  111.  523;  Com-  Cas.  308. 

monwealth  v.  Whitney,  5  Gray  85.  *■'  Pennsylvania    v.    KeflFer,    Ad- 

43 Commonwealth  v.  Whitney,  5  dison  (Pa.),  290. 
Gray  85;  Conunonwealth  v.  Foley, 
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Where  the  words  "'drunkenness"  and  "in  a  state  of  intoxica- 
tion" are  used  in  a  statute  punishing  drunkenness,  they  are 
used  in  their  ordinary  signification  and  mean  the  conditicn 
produced  by  taking  intoxicating  liquor  in  excessive  quantities ; 
it  is,  therefore,  not  necessary  for  the  court  to  define  drunken- 
ness or  intoxication  in  its  instructiciis  to  the  jury,  and  it  is 
not  error  to  refuse*to  tell  the  jury  that  the  words  meant  more 
than  that  the  defendant  should  have  drunk  intoxicating 
liquors  sufficient  to  exhilarate  him.^"  Procf  that  the  intoxica- 
tion was  occasioned  by  chloroform  or  opium  will  not  war- 
rant a  conviction;  the  drunkenness  must  have  been  produced 
by  drinking  intoxicating  liquors.*^ 


Sec.  1105.    Arrest  for  drunkenness. 

A  statute  which  authorizes  a  police  officer  to  arrest  for  a 
misdemeanor  upon  view  will  authorize  him  to  arrest  a  person 


48  Clark  V.  State,  53  Tex.  Cr. 
App.  529;  111  S.  W.  659;.Eodeii 
V.  State,  136  Ala.  89;  34  So.  351. 

[Citing  Standard  Life  and  Acci- 
dent Ins.  Co.  V.  Jones,  94  Ala. 
434,  441,  442;  10  So.  530;  Wads- 
worth  v.  Dunham,  98  Ala.  610, 
613,  614;  13  So.  597;  State  v. 
Savage,  89  Ala.  1,  8;  7  So.  7,  183; 
7  L.  E.  A.  426;  State  v.  Robin- 
son, 111  Ala.  482,  485;  20  So.  30.] 

See  also  Eex  v.  Norman,  19  Juta 
200;  Brooke  v.  State,  86  Ark.  364; 
111  S.  W.  471;  Coleman  v.  State, 
3  Ga.  App.  298;  59  S.  E.  829. 

Testimony  concerning  the  condi- 
tion and  conduct  of  the  defendant 
after  leaving  a  house  in  which  he 
was  drinking  and  before  reaching 
another  house  was  held  adrpissi- 
ble.  Coleman  v.  State,  3  Ga.  App. 
298;  59  S.  E.  829;  but  statements 
made  out  of  his  presence  to  the 
arresting  officer  concerning  his  con- 
dition are  not  admissible.  People 
V.  Soloman,  57  N.  Y.  Misc.  Eep. 
288;  106  N.  Y.  Supp.  1110. 


The  accused  may  prove  his  char- 
acter is  good,  to  rebut  the  pre- 
sumption of  having  been  drunk. 
People  V.  Soloman,  supra. 

Evidence  that  the  accused  drew 
a  knife  on  the  street  and  right  at 
the  door  of  a  neighbor's  house 
was  held  admissible.  Coleman  v. 
State,  supra. 

It  is  not  competent  for  a  de- 
fendant, in  order  to  show  he  was 
not  intoxicated,  to  prove  that  his 
companion  at  the  same  time  drank 
the  same  kind  and  number  of 
drinks  and  that  it  did  not  maka 
him  drunk.  "Some  men  can  drink 
twice  as  much  as  others  without 
showing  it."  Commonwealth  v. 
Cleary,  135  Pa.  St.  64;  19  Atl. 
1017;  8.L.  E.  A.  301. 

What  is  not  in-egularity  of 
counsel  in  argument  to  the  jury, 
urging  a  conviction,  see  Clark  v. 
State,  53  Tex.  Cr.  App.  529;  111 
S.  W.  659. 

*7  Commonwealth  v.  Whitney,  11 
Gush.  477. 
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found  drunk  in  a  public  street,  where  it  is  an  offense  to  be 
drunk  in  such  a  place,  or  to  arrest  him  where  he  finds  him 
drunk  in  a  public  place  where  a  similar  statute  makes  drunk- 
enness in  a  public  place  an  offense.^*  But  an  officer  who 
does  not  see  the  drunken  person  in  a  prohibited  place  may 
not  arrest  him  without  a  warrant,  and  his  superior — as  a 
mayor  of  a  city — cannot  orally  authorize  him  to  so  make 
the  arrest.*®  And  if  an  officer  in  such  an  instance  under- 
takes to  arrest  and  does  arrest  such  a  person  without  a  war- 
rant, he  has  the  burden  to  show,  when  sued  for  false 
imprisonment,  that  such  person  was  actually  drunk  in  a  pro- 
hibited place.""  Power  to  arrest  on  view  a  person  found 
drunk  in  a  public  place  will  not  authorize  the  officer  to  ar- 
rest a  person  found  drunk  in  a  private  place.°^  An  ordi- 
nance declaring  drunkenness  in  a  public  place  a  nuisance 
is  not  in  conflict  with  a  statute  authorizing  a  State  peace 
officer  to  arrest  a  drunken  person  found  in  a  public  place.''^ 
An  arrest  by  an  officer,  without  a  warrant,  of  a  person  who 
had  been  drunk  earlier  in  the  day  is  unauthorized,"''  and  per- 
haps he  may  not  arrest  a  drunken  person  in  the  charge  of  a 
discreet  person  who  is  taking  him  to  a  private  place."*  If  the 
officer  arrest  a  person  apparently  drunk  in  a  public  place, 

48  People  V.  Jones,  2  Mich.  N.  P.  Wilcox,  21  Ind.  370;  Webb  v. 
194;  Commonwealth  v.  O'Connor,  State,  51  N.  J.  L.  189;  17  Atl. 
7  Allen,  583;  People  v.  Board,  110  113;  Bright  v.  Patton,  5  Mackey 
N.  Y.  Supp.  745;  People  v.  Mar-  534;  8  Cent.  Eep.  711;  State  v. 
kell,  20  N.  Y.  Misc.  Eep.  149;  45  Sims,  16  S.  C.  486;  Meyer  v. 
N.  Y.  Siipp.  904;  In  re  Rogers,  Clark,  9  Jones  &  S.  107;  Taylor  v. 
75  Vt.  329;  55  Atl.  661;  DeWitt  Strong,  3  Wend.  384;  Wahl  v. 
V.  La  Cotts,  76  Ark.  250;  88  S.  Walton,  30  Minn.  506;  16  N.  W. 
W.  877;  Stevens  v.  Commonwealth,  397;  Krulevitz  v.  Eastern  E.  Co., 
98  S.  W.  284;  30  Ky.  L.  Rep.  200;  143  Mass.  228;  9  N.  E.  613. 
Pratt  V.  Brown,  80  Tex.  608;  16  bo  Snider  v.  Thompson,  134 
S.  W.  443;  Commonwealth  v.  Iowa  725;  112  N.  W.  239. 
Coughlin,  123  Mass.  436;  Common-  bi  Commonwealth  v.  O'Connor,  7 
wealth    V.    Presby,    14    Gray    65 ;  Allen  583. 

Wing  V.  Commonwealth,  7  Ky.  L.  ■  02  De  Witt  v.  La  Cotts,  76  Ark. 

Eep.  216;   Newton  v.  Locklin,  77  250;    88    S.    W.   877. 

111.  103.  03  Newton  v.  Locklin,  77  111.  103. 

49  Snider  v.  Thompson,  134  Iowa  b*  Wing  v.  Commonwealth,  7  Ky. 
725;    112   N.    W.   239;    Griffin   v.  L.  Eep.  216. 
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when  in  fact  he  is  not  drunk,  he  will  not  be  liable  for  a 
false  arrest,  if  he  acted  in  good  faith.*®  Where  the  question 
is  whether  the  person  arrested  was  drunk,  the  conclusion 
of  an  observer  of  him  is  admissible  to  prove  the  fact  of  his 
drunkenness.'^  When  he  arrests  a  drunken  person  the  officer 
arresting  him  may  confine  him  in  jail  until  he  can  take  him 
before  a  magistrftte.''  "WTiere  an  officer  arrested  a  drunken 
man,  and  then  released  him  on  his  promise  to  go  home,  it 
was  held  that  he  could  rearrest  him  on  his  going  into  a  bar- 
room in  sight  of  such  officer."'  Under  an  ordinance  making 
it  an  offense  to  be  "found  drunk  in  the  streets,  hallooing  or 
making  an  unusual  noise,"  an  officer  may  not  arrest  without 
warrant  a  person  on  the  streets  who  is  merely  drunk.°°  But 
public  and  disorderly  drunkenness  committed  in  the  presence 
of  an  officer  authorizes  him  to  arrest  the  offenders  without  a 
warrant."" 


55  Commonwealth  v.  Presby,  14 
Gray,  65;  Commonwealth  v.  Che- 
ney, 141  Mass.  102;  6  N.  B.  724. 

In  one  ease  it  was  held  that  if 
the  peace  officer  finds  a  citizen 
sober  or  partially  intoxicated,  but 
not  disturbing  the  peace,  he  may 
not  arrest  nor  interfere  with  him. 
Commonwealth  v.  Fisher,  1  Leg. 
Opinion,  50. 

5«  People  V.  Gaynor,  33  N.  Y. 
App.  Div.  98;  53  N.  Y.  Supp.  86. 

57  People  V.  Jones,  2  Mich.  N.  P. 
194;  Stevens  v.  Commonwealth, 
124  Ky.  32;  98  S.  W.  284;  30 
Ky.  L.  Rep.  200. 

A  soldier  in  the  army  may  be 
arrested  for  drunkenness.  Ea> 
parte  Bright,  1  Utah,  145.  (In 
this  ease  it  was  held  he  having 
violated  a  city  ordinance,  that  he 
ought  to  be  turned  over  to  the 
military  authorities,  on  demand, 
for  court  martial,  the  offense  be- 
ing only  cognizable  before  that 
tribunal,   and    that   a    city    ordi- 


nance was  not  a  law  of  the  land 
within  the  meaning  of  the  Thirty- 
ninth  Article  of  War,  which- pro- 
vides that  when  an  officer  or  sol- 
dier shall  be  accused  of  an  of- 
fense, such  as  is  punishable  by 
the  known  laws  of  the  land,  he 
may  be  surrendered  to  the  civil 
magistrate. ) 

58  Commonwealth  v.  Hastings, 
9  Met.  259. 

59  State  V.  Hunter,  106  N.  C. 
796;  11  S.  E.  366;  8  L.  E.  A. 
529;  distinguishing  State  v.  Mc- 
Ninch,  87  N.  C.  567,  where  the 
arest  for  "public  drunkenness  and 
loud  and  profane  swearing,"  which 
was  declared  to  be  a  nuisance,  was 
held  valid. 

eo  Bryan  v.  Bates,  15  111.  87; 
State  V.  Bowen,  17  S.  C.  58; 
'  Charleston  v.  Payne,  2  Nott  & 
McC.  475;  Mosley  v..  State,  23 
Tex.  App.  409;  4  S.  W.  907; 
Shanley  v.  Wells,  71  111.  78;  State 
V.    Laferty,    5    Har.    (Del.)    491; 
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Sec.  1106.    Arrest  without  warrant  for  liquor  offense. 

A  statute  may  authorize  a  police  officer  to  arrest  on  view 
any  person  he  sees  transporting  intoxicating  liquors  and 
detain  him  until  a  warrant  can  be  procured.  Such  a  statute 
is  constitutional.^^  So  it  may  empower  him  to  arrest  a  person 
who  in  his  presence  has  in  his  possession  whisky  for  illegal  sale 
or  is  selling  it  without  paying  the  tax  due  on  it."^  When  he 
arrests  him  the  officer  may  confine  him  in  jail  until  he  can 
be  taken  before  a  magistrate."'  But  an  officer  has  not  au- 
thority, without  a  warrant  or  previous  demand  to  enter  a 
closed  shop  or  saloon  and  arrest  the  owner  and  others  en- 
gaged in  unlawfully  selling  liquors  "*  If  he  arrest  a  person 
for  illegally  transporting  liquors  in  a  wagon,  he  may  detain 
the  wagon  and  horses  for  such  reasonable  time  as  is  neces- 
sary to  remove  the  liquors  from  the  wagon.*''  Where  a 
statute  provides  that  a  child  under  sixteen  years  of  age, 
except  in  charge  of  its  parent  or  guardian,  found  in  a  place 
where  liquors  are  sold,  must  be  arrested  and  taken  before 
a  magistrate,  the  arrest  may  be  without  a  warrant,  and  it 
is  the  duty  of  a  police  officer  finding  a  child  under  such  cir- 
cumstances to  arrest  and  take  it  before  a  magistrate."" 

State  V.  Russell,  1  Houst.    (Del.)  ei  Jones  v.  Root,   6  Gray,  435; 

122;    Main    v.    McCarty,    15    111.  Mason  v.  Lathorn,  7  Gray,  354. 

442;    Commonwealth  v.  Coughlin,  Such  is  the  case  where  an   of- 

123  Mass.  426;  Phillips  v.  Fadden,  ficer  is  empowered  to  arrest  any 

125  Mass.   198;   Roberts  v.  State,  one  committing  a  misdemeanor  in 

14  Mo.   138;   People  v.  Pratt,  22  his  presence.     Weser  v.  Welty,  18 

Hun,   300;    State  v.  Freeman,   86  Ind.  App.  664;  47  N.  E.  639. 

N.  C.  683;  White  v.  Kent,  11  Ohio  «2Carico    v.    Wilmore,    51    Fed. 

St.   550;    Thomas  v.   Ashland,    12  196. 

Ohio  St.  127.  "3  People  v.  Jones,  2  Mich.  X.  P. 

But  the  ofBcer  cannot  arrest  a  194. 

person  disturbing  the  peace  not  in  o^McLenon    v.    Richardson,     15 

his  immediate  presence;  as  where  Gray,   74. 

he   was  out   of   sight   on   another  «=  Jones  v.  Root,   6  Gray,  435 ; 

street,  150  feet  away,  although  he  Mason  v.  Lathorn,  7  Gray,  354. 

heard  the  disturbance.     People  v.  so  people    v.    Angle,    74    N.    Y. 

Johnson,  86  Mich.  175;  48  N.  W.  App.   Div.   539;    77    N.   Y.   Supp. 

870;  13  L.  R.  A.  163.  832 
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Sec.  1107.    Miscellaneous. 

Under  a  statute  authorizing  a  magistrate  to  commit  a  per- 
son arrested  for  being  drunk  who  refuses  to  tell  where  and 
from  whom  hg"  obtained  the  liquor  that  made  him  drunk,  such 
magistrate  has  a  discretion  to  determine  when  a  full  disclos- 
ure has  been  made,  and  his  decision  will  be  sustained  on  an 
application  for  a,  writ  of  habeas  corpus  to  release  the 
drunken  man,  unless  he  has  abused  his  discretion.*' 

ST  In  re  Carpenter,   71   Vt.   91;  41  Atl.  1042. 
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Incapacity  to  deliberate,  re- 
ducing homicide  below 
second  degree. 
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Conspiracy  to  commit  mur- 
der. 

Attempt  to  commit  suicide. 

Burglary. 

Forgery. 

Larceny  and  robbery. 
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Sec.  1108.    Voluntary  intoxication  no  excuse  for  commission 
of  crime — ^Reasons  for  rule. 

It   has    been    often    decided    and    more    often    said   that 
voluntary    intoxication    or    drunkenness    is    neither    an   ex- 
cuse  nor   a     palliation    for   the    commission    of    crime,   by 
2037 
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which  we  are  to  understand  that  an  accused  cannot 
urge  as  a  defense  or  palliation  that  at  the  time  he  com- 
mitted the  offense  he  was  drunk  or  intoxicated,  when  he 
had    voluntarily    brought    that    condition    upon    himself."' 


esByrd  v.  State,  76  Ark.  286; 
88  S.  W.  974;  State  v.  Truit,  5 
Pennewill  (Del.),  466;  62  Atl. 
790;  Butler  v.  State  (Miss.),  39 
So.  1005;  State  v.  Stlbbins,  188 
Mo.  387;  87  S.  W.  460;  Brown  v. 
State,  142  Ala.  237;  38  So.  268; 
People  V.  Griffith,  146  Cal.  339; 
80  Pac.  68;  "Cook  v.  State,  4fi  Fla. 
20;  35  So.  665;^  People  v.  Dowell, 
141  Cal.  493;  75  Pac.  45;  Cribb  v. 
State,  118  Ga.  316;  45  S.  E.  396; 
State  V.  Roan,  122  Iowa,  136;  97 
N.  W.  997;  State  v.  Sparegrove, 
134  Iowa,  599;  112  N.  W.  83; 
State  V.  Corrivon,  93  Minn.  38; 
100  N.  W.   638;   Porter  v.   State, 

140  Ala.  87;  37  So.  81;  State  v. 
Brown,  181  Mo.  192;  79  S.  W. 
1111;  Thomas  v.  State  (Pla.),  23 
So.  161;  State  v.  Di  Gugllelmo 
(Del.),  55  Atl.  350;  State  v.  Pas- 
nau,  118  Iowa,  501;  92  N.  W.  682; 
Wright  V.  Commonwealth  ( Ky. ) , 
72  S.  W.  340;  24  Ky.  L.  Rep. 
1838;  Commonwealth  v.  Dudash, 
204  Pa.  124;  53  Atl.  756;  Field- 
ing V.  State,  135  Ala.  56;  33  So. 
677;  Lanckton  v.  United  States, 
18  App.  D.  C.  348;  State  v.  Ka- 
vanaugh,  4  Pennewill  (Del.),  31; 
53   Atl.    335;    Montag   v.    People, 

141  111.  75;  30  N.  E.  337;  State 
V.  Kraemer,  49  La.  Ann.  766;  22 
So.  254;  Starke  v.  State,  49  Fla. 
41;  37  So.  850;  State  v.  Wood- 
ward, 191  Mo.  617;  90  S.  W.  90; 
Bell  V.  State,  140  Ala.  57;  37  So. 
281;  United  States  v.  Abigan,  1 
Philippine,  83;  State  v.  Dillard, 
59    W.   Va.    197;    53    S.   E.    117; 


101  S.  W.  918;  31  Ky.  L.  Rep. 
246;  Bleich  v.  Peqple,  227  111.  80; 
81  N.  E.  36;  Davis  v.  State,  152 
Ala.  86;  44  So.  561;  Common- 
wealth  V.  Parsons,  195  Mass.  560; 
81  N.  E.  291;  People  v.  Hower, 
151  Cal.  638;  91  Pac.  507;  Car- 
ney V.  United  States,  7  Ind.  Ty. 
247;  104  S.  W.  606;  Atkins  v. 
State  (Tenn.),  105  S.  W.  353; 
13  L.  R.  A.  (N.  S.)  1031;  State 
V.  Kidwell,  62  W.  Va.  406;  69 
S.  E.  494;  13  L.  R.  A.  (N.  S.) 
1024;  Brennan  v.  People,  37  Colo. 
256;  86  Pac.  79;  People  v.  Pe- 
karz,  185  N.  Y.  470;  78  N.  E. 
294;  State  v.  HogsCn,  117  La.  863; 
42  So.  352;  State  v.  Rowell,  75 
S.  C.  494;  56  S.  E.  23;  State  v. 
Johnny,  29  Nev.  203;  87  Pac.  31; 
State  V.  Yates,  132  Iowa,  475 ;  109 
N.  W.  1005;  Laws  v.  State,  144 
Ala.  118;  42  So.  40;  People  v. 
Koerner,  117  N.  Y.  App.  Div. 
40;  102  N.  Y.  Supp.  93;  State 
V.  Adams  (Del.),  65  Atl.  510; 
State  V.  Church,  199  Mo.  605; 
98  S.  W.  16;  Ryan  v.  United 
States,  26  App.  D.  C.  74;  State 
V.  Clevenger,  156  Mo.  190;  56  S. 
W.  1078;  Leroy  v.  State  (Ala.), 
25  So.  247;  People  v.  Fellows, 
122  CaL  233;  54  Pac.  830;  State 
V.  Kindred,  148  Mo.  270;  49  S. 
W.  845;  State  v.  Faino,  1  Marrv. 
(Del.)  492;  41  Atl.  134;  People 
V.  Hill,  123  Cal.  47;  55  Pac.  692; 
State  v..  Hand,  1  Marv.  (Del.) 
545;  41  Atl.  192;  Hite  v.  Com- 
monwealth, 96  Va.  489;  31  S.  E. 
895;     State    v.    Weaver,    35    Ore. 


Robb    V.    Commonwealth     (Ky.),      415;   58  Pac.  109;   State  v.  Kale, 
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And    the    reason    usually    assigned    for    this    rule    is    that 
voluntary  drunkenness  is  itself  a  crime,  at  least  in  morals, 


124  N.  C.  816;  32  S.  E.  892; 
Whitten  v.  State,  115  Ala.  72;  22 
So.  483;  People  v.  Klass,  115  Cal. 
567;  47  Pac.  459;  State  v.  Al- 
corn, 137  Mo.  121;  38  S.  W.  548; 
State  V.  Snow,  3  Penn.  (Del.) 
259;  51  Atl.  607;  Gustavenson  v. 
State  (Wyo.),  68  Pac.  1006; 
State  V.  Peterson,  129  N.  C.  556; 
40  S.  E.  9;  State  v.  Haab,  103 
La.  230;  29  So.  725;  Booher  v. 
State,  156  Ind.  435;  60  N.  E.  156; 
54  L.  E.  A.  391;  People  v.  Meth- 
ever,  132  Cal.  326;  64  Pac.  481; 
Hempton  v.  State,  111  Wis.  127; 
86  N.  W.  596;  State  v.  Eigley,  7 
Idaho,  292;  62  Pac.  679;  People 
V.  Koemer,  117  N.  Y.  App.  Div. 
40;  102  N.  Y.  Supp.  93;  affirmed, 
191  N.  Y.  528;  84  N.  E.  1117; 
Longley  v.  Commonwealth,  99  Va. 
807;  37  S.  E.  339;  2  Va.  Sup.  Ct. 
Eep.  660;  Finley  v.  Common- 
wealth, 6  Ky.  L.  Rep.  (abstract) 
443;  Montgomery  v.  State  (Ala.), 
49  So.  1902;  Commonwealth  v. 
Nazarko  (Pa.),  73  Atl.  210;  Slate 
V.  Wilson,  124  La.  82;  49  So.  986; 
Morris  v.  Territory,  1  Okla.  Cr. 
Kep.  637;  99  Pac.  760;  101  Pac. 
Ill;  State  v.  Pell  (Iowa),  119  N. 
W.  154;  Commonwealth  v.  Snyder 
(Pa.),  73  Atl.  910;  Eegina  v. 
Moore,  3  Car.  &  K.  319;  16  Jur. 
750;  Frost's  Case,  22  How.  St. 
Tr.  472;  Dammaree's  Case,  15 
How.  St.  Tr.  522;  Eeniger  v. 
Fogossa,  1  Plowd.  19;  Eegina  v. 
Gamlen,  1  Fost.  &  F.  90;  Rex  v. 
Meakin,  7  Car.  297;  Eex  v. 
Thomas,  7  Car.  &  P.  817;  Bever- 
ley's Case,  4  Coke,  125a;  Rennie's 
Case,  4  Coke,  76;  Burrow's  Case, 
1  Lewin  C.  C.  75 ;  Pearson's  Case, 


2  Lewin  C.  C.  144;  Eegina  v.  Dick- 
son, 11  Cox  C.  C.  341;  Eegina  v. 
Doody,  6  Cox  C.  C.  463;  Regina 
V.  Monkhouse,  4  Cox  C.  C.  55; 
United  States  v.  Cornell,  2  Mason, 
99;  United  States  v.  Forbes, 
Crabbe,  558 ;  United  States  v.  Mc- 
Glue,  1  Curt  C.  C.  1;  United 
States  V.  Bowen,  4  Cranch.  C.  C. 
604;  United  States  v.  Eouden- 
bush,  Baldw.  514;  United  States 
V.  Claypool,  14  Fed.  Eep.  127; 
State  V.  Robinson,  20  W.  Va.  713; 
43  Am.  Eep.  799;  State  v.  Tatro, 
50  Vt.  483;  Commonwealth  v. 
Jones,  1  Leigh,  598;  Willis  v. 
Commonwealth,     32     Gratt.     929; 

Boswell     V.     Commonwealth,     20 

Gratt.  860;  Pugh  v.  State,  2  Tex. 

App.  539;  Brown  v.  State,  4  Tex. 

App.  275;  Jeffries  v.  State,  9  Tex. 

App.  598;  Payne  v.  State,  5  Tex. 

App.  35;  Colbath  v.  State,  4  Tex. 

App.  76;   Scott  v.  State,   12  Tex. 

App.  31;   Ward  v.  State,  19  Tex. 

App.   664;    Williams  v.   State,  25 

Tex.  App.  76;  7  S.  W.  661;  Clore 

V.  State,  26  Tex.  App.  624;   10  S. 

W.  242;  Eon  parte  Evers,  29  Tex. 

App.  539;   16  S.  W.  341;  State  v. 

John,  8  Ired.  L.  330;  49  Am.  Dec. 

396;    State  v.  Wilson,   104  N.   C. 

868;    10   S.  E.   315;   Lanergan   v. 

People,   6  Park.   Crim.  Eep.  209; 

Rogers  v.  People,   3   Park.   Crim. 

Rep.   633;    People  v.   Robinson,   2 

Park.  Crim.  Rep.   235;   People  v. 

Hammill,  2  Park.  Crim.  Rep.  223; 

People  V.  Wiley,  2  Park.  Rep.  19; 

People  V.  Fuller,  2  Park.  Eep.  16; 

People  V.   Porter,   2   Park.  Crim. 

Eep.    14;    People    v.    Eobinson,    1 

Park.   Crim.  Eep.   649;   People  v. 

Jones,  2  Edm.  Sel.  Cas.  88;  Ken- 
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if  not  always  in  law,   and  it   always  is,   at  least,   a  vice, 
"and   it   would  be  -  sut)version   of   law    and   of   all    moral- 


ney  v.  People,  27  How.  Pr.  202; 
People  V.  Batting,  49  How.  Pr. 
392 :  People  v.  Cavanagh,  62  How. 
Pr.  187;  People  v.  O'Connell,  62 
How.  Pr.  436;  Pei^le  v.  Pine,  2 
Barb.  566;  Lanergan  v.  People,  50 
Barb.  266;  Friery  v.  People,  54 
Barb.  319;  People  v.  Bogers,  18 
N.  Y.  9;  72  Am.  Dec.  484;  Kenny 
V.  People,  31  N.  Y.  330;  Flanlgan 
V.  People,  86  N.  Y.  554;  40  Am. 
Eep.  §56;  Territory  v.  Franklin, 
2  N.  M.  307;  State  v.  Martin  (N. 
J.)^  3  Crim.  L.  Mag.  44;  State  v. 
Thompson,  12  Nev.  140;  Smith  v. 
State,  4  Neb.  277;  Schlencker  v. 
State,  9  Neb.  241;  I  N.  W.  857; 
O'Grady  v.  State,  36  Neb.  320;  54 
N.  W.  556;  Territory  v.  Manton, 
8  Mont.  95;  19  Pac.  387;  Kelly 
V.  State,  3  Smedes  &  M.  518; 
State  V.  O'Reilly,  126  Mo.  597; 
29  S.  W.  597;  Mix  v.  McCoy,  22 
Mo.  App.  488;  Whitney  v.  State, 
8  Mo.  165;  Schaller  v.  State,  14 
Mo.  502;  State  v.  Harlow,  21  Mo. 
446;  Ferrell  v.  State,  43  Tex. 
503;  Kelley  v.  State,  '31^  Tex. 
Crim.  Eep.  216;  20  S.  w'."357; 
Evera  v.  State,  31  Tex.  Crim.  Rep. 
318;  20  S.  W.  744;  18  L.  E.  A. 
421;  Crew  v.  State  (Tex.  Crim. 
Rep.),  23  S.  W.  14;  Osburn  v. 
State  (Tex.  Crim.  Rep.),  26  S.  W. 
625;  Carter  v.  State,  12  Tex.  500; 
62  Am.  Dec.  539 ;  Outlaw  v.  State, 
35  Tex.  481;  Bennett  v.  State, 
Mart.  &  Y.  133 ;  Cornwell  v.  State, 
Mart.  &  Y.  147;  Swan  v.  State,  4 
Humph.  136;  Clark  v.  State,  8 
Humph.  671;  Pirtle  v.  State,  9 
Humph.  663;  Wilcox  v.  State,  94 
Tenn.  106;  28  S.  W.  312;  State 
V.   Toohy,   2    Rice,   Dig.    (S.    C.) 


105;  State  v.  Stark,  1  Strobh.  L. 
479;  State  v.  McCants,  1  Speers 
L.  389;  State  v.  Paulk,  18  S.  C. 
514;  State  v.  Bundy,  24  S.  C.  439; 
58  Am.  Rep.  262;  State  v.  Mor- 
gan, 40  S.  C.  345;  18  S.  E.  937; 
Kelly  V.  Commonwealth,  1  Grant, 
Oa.  484;  Respubliea  v.  Weidle,  2 
U.  S.  2  Dall.  88;  1  L.  Ed.  301; 
State  V.  Thompson,  1  Wright 
(Ohio),  617;  Commonwealth  v. 
Hart,  2  Brewst.  (Pa.)  546;  Com- 
monwealth V.  Baker,  11  Phila. 
631;  Pennsylvania  v.  McFall,  1 
Addison  (Pa.),  257;  Common- 
wealth V.  Dougherty,  1  Browne 
(Pa.),  (Appendix  xviii)  ;  Com- 
monwealth V.  Perrier,  3  Phila. 
229;  Keenan  v.  Commonwealth, 
44  Pa.  66;  84  Am.  Dec.  414; 
Jones  V.  Commonwealth,  75  Pa. 
403;  MeGinnis  v.  Commonwealth, 
102  Pa.  66;  Commonwealth  v. 
Cleary,  148  Pa.  26;  23  Atl.  1110; 
Cline  V.  State,  43  Ohio  St.  332; 
1  N.  E.  22;  State  v.  Turner,  1 
Wright  (Ohio),  30;  Pigman  v. 
State,  14  Ohio,  556;  45  Am.  Dec. 
558;  O'Herrin  v.  State,  14  Ind. 
420;  Dawson  v.  State,  16  Ind. 
428;  79  Am.  Dec.  439;  Bailey  v. 
State,  26  Ind.  422;  Bradley  v. 
State,  31  Ind.  492;  Cluck  v.  State, 
40  Ind.  263 ;  Gillooley  v.  State,  68 
Ind.  182;  Fisher  v.  State,  64  Ind. 
435;  Colee  v.  State,  75  Ind.  513; 
Smurr  v.  State,  88  Ind.  504;  San- 
ders V.  State,  94  Ind.  147;  Good- 
win V.  Statej  96  Ind.  550;  Surber 
V.  State,  99  Ind.  71;  Robinson  v. 
•State,  113  Ind.  510;  16  N.  E. 
184;  Aszman  v.  State,  123  Ind. 
347;  8  L.  R.  A.  33;  McKee  v.  In- 
galls,  5  111.  30;  Mclntyre  v.  Peo- 
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ity    if    the    commission    of    one    vice    or    crime    could    be 
permitted  to  operate  as  an  excuse  or  palliation  for  another 


pie,  38  111.  514;  Raflferty  v.  Peo- 
ple, 66  111.  118;  Upstone  v.  Peo- 
ple, 109  111.  169;  Crosby  v.  People, 
137  III.  325;  27  N.  E.  49;  Jenkins 
V.  State,  93  Ga.  1;  18  S.  E.  992; 
Mercer  v.  State,  17  Ga.  146;  Gol- 
den V.  State,  25  Ga.  527;  Choice 
V.  State,  31  Ga.  424;  Estes  v. 
State,  55  Ga.  30;  Henry  v.  State, 
33  Ga.  441;  Marshall  v.  State,  59 
Ga.  154;  Hanvey  v.  State,  68  Ga. 
612;  Beck  v.  State,  76  Ga.  452; 
Vann  v.  State,  83  Ga.  44;  10  S.  E. 
591;  McCook  v.  State,  91  Ga.  740; 
17  S.  E.  1019;  Garner  v.  State, 
28  Fla.  113;  9  So.  835;  State  v. 
Dillahunt,  3  Harr.  (Del.)  551; 
State  V.  McGonigal,  5  Harr. 
(Del.)  510;  State  v.  Hurley, 
Houst.  Crim.  Rep.  (Del.)  28; 
State  V.  Thomas,  Houst.  Crim. 
Rep.  (Del.)  511;  State  v.  Cross, 
27  Mo.  332;  State  v.  Hundley,  46 
Mo.  414;  State  v.  Pitts,  58  Mo. 
556;  State  v.  Dearing,  65  Mo.  530 
State  V.  Edwards,  71  Mo.  324 
State  V.  Ramsey,  82  Mo.  133 
State  V.  Sneed,  88  Mo.  138;  State 
V.  Lowe,  93  Mo.  547;  2  S.  W. 
840;  State  v.  Carter,  98  Mo.  176; 
11  S.  W.  624;  State  v.  Riley,  100 
Mo.  493;  13  S.  W.  1063;  State  v. 
Murphy,  118  Mo.  7;  25  S.  W. 
95;  State  v.  Garvey,  11  Minn. 
154;  People  v.  Garbutt,  17  Mich. 
9;  97  Am.  Dec.  162;  People  v. 
Wilson,  55  Mich.  506;  21  N.  W. 
905;  People  v.  Finley,  38  Mich. 
482;  Lawton  v.  Sun  Mut.  Ins.  Co., 
2  Cush.  500;  Commonwealth  v. 
Gilbert,  185  Mass.  45;  42  N.  E. 
336;  Commonwealth  v.  Malone, 
114  Mass.  295;  State  v.  Coleman, 
27  La.  Ann.   691;    Tyra  v.   Com- 


monwealth, 2  Met.  (Ky.)  1;  Curry 
V.  Commonwealth,  2  Bush,  67; 
Blimm  v.  Commonwealth,  7  Bush, 
320 ;  Shannahan  v.  Commonwealth, 

8  Bush,  464;  8  Am.  Rep.  465; 
Conly  V.  Commonwealth,  98  Ky. 
125;  32  S.  W.  285;  McCarty  v. 
Commonwealth,  14  Ky.  L.  Rep. 
285;  Carpenter  v.  Commonwealth, 
92  Ky.  452;  18  S.  W.  9;  Buckhan- 
non  V.  Commonwealth,  86  Ky.  110; 
5  S.  W.  358;  State  v.  Horner,  9 
Kan.  119;  State  v.  White,  14  Kan. 
538;  State  v.  Mowry,  37  Kan. 
369;  15  Pac.  282;  State  v.  O'Neil, 
51  Kan.  651;  33  Pac.  287;  24  L. 
R.  A.  555;  State  v.  Donovan,  61 
Iowa,  369;  16  N.  W.  206;  State  v. 
Hart,  29  Iowa,  268;  State  v.  Bell, 
29  Iowa,   316;   State  v.  Maxwell, 

42  Iowa,  '208 ;   State  v.  Harrigan, 

9  Houst.  (Del.)  309;  State  v. 
Davis,  9  Houst.  (Del.)  407;  State 
V.  Till,  Houst.  Crim.  Rep.  (Del.) 
233;  People  v.  Odell,  1  Dak.  189; 
State  V.  Johnson,  41  Conn.  584; 
40  Conn.  136;  People  v.  Blake,  65 
Cal.  275;  4  Pac.  1;  People  v. 
Young,  102  Cal.  411;  36  Pac.  770; 
Pickett  V.  Sutter,  5  Cal.  412;  Peo- 
ple V.  Nichol,  34  Cal.  212;  People 
V.  Lewis,  36  Cal.  531;  People  v. 
Williams,  43  Cal.  344;  People  v. 
Ferris,  55  Cal.  588;  Chrisman  v. 
State,  54  Ark.  283 ;  Casat  v.  State, 
40  Ark.   511;    Cavaness  v.   State, 

43  Ark.  331;  State  v.  Bullock,  13 
Ala.  413 ;  Mooney  v.  State,  33  Ala. 
419;  Beasley  v.  State,  50  Ala. 
149;  20  Am.  Rep.  292;  Ross  v. 
State,  62  Ala.  224;  Tidwell  v. 
State,  70  Ala.  33;  Ford  v.  State, 
71  Ala.  385;  Williams  v.  State, 
81  Ala.  1;  1  So.  179;  60  Am.  Rep. 
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crime. "•"'  "If  the  prisoner  was,"  said  Justice  Story  in  an 
early  case,  ' '  at  the  time  of  committing  the  offense  intoxicated, 
as  his  counsel  have  earnestly  contended,  T.  cannot  perceive, 
how  it  can,  in  point  of  law,  help  his  case.  This  is  the  first 
time  that  I  ever  remember  it  to  have  been  contended  that 
the  commission  of  one  crime  was  an  excuse  for  another. 
Drunkenness  is  a  ga^oss  vice,  and  in  contemplation  of  some  of 
our  laws  is  a  crime,  and  I  learned  in  my  earliest  studies  that, 
so  far  from  its  being  in  law  an  excuse  for  murder,  it  is 
rather  an  aggravation  of  its  malignity.  If  it  be  fit  that 
another  rule  of  law  should  prevail,  it  will  be  for  the  Legis- 
lature to  prescribe  it.  It  is  my  duty  to  administer  the  law 
upon  its  settled  principles;  and  T  confess  that  I  do  not 
well  know  how  a  doctrine  more  dangerous  to  the  peace  and 
good  order  of  society  could  be  established  than  that  the 
vices  of  men,  as  this  voluntary  madness  is,  should  constitute 
an  excuse  for  their  crimes. "'"'  "In  the  forum  of  con- 
science," said  Justice  Denio,  "there  is  no  doubt  considerable 
difference  between  a  murder  deliberately  planned  and  exe- 
cuted by  a  person  of  unclouded  intellect  and  the  reckless  tak- 
ing of  life  by  one  infuriated  by  intoxication ;  but  human  laws 

133;  Gunter  v.  State,  83  Ala.  96;  fore,  no  person  in  that  condition 

3  So.  600;   Morrison  v.  State,  84  can  be  guilty  of  a  crime  in  which 

Ala.   405;    4   So.   402;    Walker   v.  one  of  the  constituent  elements  is 

State,  85  Ala.  7;  4  So.  686;  Car-  premeditation.        Intoxication,     is 

ter  V.   State,   87  Ala.   113;    6   So.  likened  to   insanity,   and  is  char- 

356;  Engelhardt  v.  State,  88  Ala.  acterized  as  a  disease.     And  it  is 

100;  7  So.  154;  Fonville  v.  State,  in  many  cases  most  undoubtedly 

91  Ala.  39;   8   So.  688;   Chatham  a  disease,  and  all  qrime  is  insan- 

V.  State,  92  Ala.  47 ;  9  So.  607.  ity.     But  it  would  be  wholly  ab- 

69  Harris    v.    United    States,    8  surd    to    argue    from    this    that 

App.  D.  C.  20;   36  L.  E.  A.  465.  society  may  not  punish  crime  at 

"There  is  too  much  refinement  and  all,    or    that    a    resulting    disease 

false  reasoning  on  this  question,"  shall  condone  the  vice  that  leads 

said  the  court  in  this  case.     "It  is  to   it.     The  habit  of  intoxication 

quite  plausible  to  argue  that,  be-  may  be  a   disease,  but  voluntary 

cause  a  condition  of  intoxication  intoxication   is   a   vice,   and   if   it 

may    so    far    impair    the    mental  leads  to  criminal   action,   it   is   a 

faculties  as  to  preclude  a  person  crime." 

from  the  capability  of  acting  with  '">  United    States   v.    Cornell,    2 

a  design  or  premeditation,  there-  Mason,  99. 
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are  based  upon  consideration  of  policy,  and  look  rather 
to  the  maintenance  of  personal  security  and  social  order 
than  to  any  accurate  discrimination  as  to  the  moral  quali- 
ties of  indi-vidual  conduct.  But  there  is,  in  truth,  no  in- 
justice in  holding  a  person  responsible  for  his  acts  commit- 
ted in  a  state  of  voluntary  intoxication.  It  is  a  duty  which 
every  one  owes  to  his  fellowmen  and  to  society,  to  preserve, 
so  far  as  it  lies  in  his  own  power,  the  inestimable  gift  of 
reason.  If  it  is  perverted  or  destroyed  by  fixed  disease, 
though  brought  on  by  his  own  vices,  the  law  holds  him  not 
accountable.  But  if  by  a  voluntary  act  he  temporarily  casts 
off  the  restraints  of  reason  and  conscience,  no  wrong  is  done 
him  if  he  is  considered  answerable  for  any  injury  which  in 
that  state  he  may  do  to  others  or  to  society. "  ^^  In  those 
crimes  where  violence  is  used,  it  cannot  be  successfully  urged 
that  the  accused  was  so  drunk  that  he  was  incapable  of 
forming  an  intention  to  commit  the  offense.  "In  order  that 
one  should  be  guilty  of  crime,"  said  Justice  Morris,  in  a 
late  ease,  "it  is  not  always  a  necessity  that  intention  should 
expressly  appear  in  order  that  specific  crime  should  be  com- 
mitted. Intention  is  usually  inferred  from  the  act  itself  and 
from  circumstances.  But  it  may  be  inferred  from  other 
criminal  conduct.  One  who  commits  arson,  intending  only 
to  commit  that  crime,  may  be  held  guilty  of  murder  if  a 
homicide  is  the  result  of  his  act,  although  he  may  not  have 
contemplated  any  such  result.  One  who  wantonly  or  wickedly 
throws  a  missile  in  the  public  thoroughfare  is  responsible 
civilly  and  criminally  for  resulting  injury,  although  he  may 
not  have  intended  any  such  injury.  "When  the  result  of 
any  specific  course  of  conduct,  such  as  the  indulgence  in  in- 
toxicating liquors  to  excess,  is  notoriously  such  as  easily  and 
naturally  lead  to  the  commission  of  crime,  society  can  only 
be  safe  in  rightly  holding  the  author  of  such  conduct  to 
accountability  for  its  usual  consequences. ' '  ^^    These  extracts 

71  People    V.    Rogers,    18    N.    Y.  72  The  court  adds :     "These  are 

9;    72    Am.    Dee.    484;    Common-  elementary  principles  of  law;  but 

wealth  V.  Hawkins,  3  Gray,  463;  they  seem  to  be  ignored  in  those 

Flanigan  v.  People,  86  N.  Y.  654;  judicial    decisions    and    by    those 

40  Am.  Eep.  556.  text-writers  who  would  reduce  the 
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from  judicial  opinions  show  really  two  principal  reasons  for 
the  rule  they  adopt:  (1)  That  as  voluntary  intoxication 
is  a  vice,  and  sometimes  a  crime,  a  man  is  not  permitted  to 
plead  a  condition  brought  about  by  himself  as  an  excuse 
when  he  has  voluntarily  brought  it  about;  and  (2)  it  is  ab- 
solutely necessary  to  adopt  it  as  a  protection  to  society; 
for  otherwise  men  would  seek  intoxication  when  bent  upon 
the  commission  of  crime,  so  as  to  be  able  to  escape  punish- 
ment.'^ 


grade  of  crime  or  relieve  entirely 
from  responsibility  for  those  who 
have  committed  it  while  in  a  state 
of  voluntary  intoxication."  Har- 
ris V.  United  States,  8  App.  D.  C. 
20;  36  L.  E.  A.  465.  In  a  subse- 
quent part  of  the  opinion  the 
same  judge  says,  speaking  for  the 
court:  "The  principles  here  stated 
seem  to  us  to  be  the  dictate  of 
reason  and  common  sense,  and  to 
be  inexorably  demanded  for  the 
protection  of  society  against  law- 
lessness. We  prefer  to  .follow 
them  rather  than  the  false  senti- 
mentality, as  we  regard  it,  of 
those  judicial  utterances  which  set 
a  premium  on  vice  by  the  condo- 
nation of  crime  resulting  from 
reckless  habit." 

'3  "If  the  rule  for  which  counsel 
contends  should  prevail,  then  the 
common  drunkard,  whose  appetite 
controls  his  mind  and  will,  may, 
with  impunity,  commit  the  gravest 
crimes,  but,  happily,  the  law  is 
subject  to  no  such  reproach." 
Goodwin  v.  State,  96  Ind.  550. 

"As  a  matter  of  course  the  rule 
is  universal  that  voluntary  intoxi- 
cation is  no  excuse  for  crime,  nor 
does  it  in  any  degree  mitigate  or 
palliate  an  offense  actually  com- 
mitted.    To  hold  otherwise  would 


unbridle  crime  and  subvert  public 
order.  On  the  contrary,  there  ia 
reason  to  believe  that  one  who  has 
conceived  the  design  to  commit  a 
crime,  and  while  harboring  the 
unlawful  purpose,  voluntarily  be- 
comes intoxicated  in  order  to 
blunt  his  moral  sensibilities  and 
nerve  himself  up  to  the  execution 
of  his  preconceived  design,  the  of- 
fense is  thereby  greatly  aggra- 
vated." Aszman  v.  State,  123  Ind. 
347;  24  N.  E.  123;  8  L.  R.  A.  33; 
State  V.  Robinson,  20  W.  Va.  713; 
43  Am.  Rep.  799. 

The  court  will  not  inquire  as  to 
whether  the  intoxicating  liquor 
was,  by  reason  of  adulteration, 
peculiarly  calculated  to  affect  the 
mind  of  the  accused.  Cribb  v. 
State,  118  Ga.  316;  45  S.  E.  396. 

The  general  rule  applies  even 
where  the  accused  became  drunk 
at  the  solicitation  of  the  deceased. 
Commonwealth  v.  Dudash,  204  Pa. 
124;  53  Atl.  756;  State  v.  Sopher, 
70  Iowa,  494. 

An  insane  man  may  voluntarily 
get  drunk;  and  his  drunkenness 
does  not  withdraw  him  from  the 
protection  due  to  insanity;  but 
when  he  commits  a  homicide  dur- 
ing the  time  he  is  drunk,  reliance 
must  be  placed  upon  the  original 
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Sec.  1109.    Voluntary  intoxication  as  an  excuse — Continued. 

Mere  drunken  excitement  and  rage  cannot  shield  a  defend- 
ant from  the  law's  condemnation,'*  nor  can  any  condition 
which  is  the  immediate  result  of  drunkenness.'^''  Nor  can 
mental  incapacity  to  know  or  understand  what  he  is  doing, 
resulting  from  the  immediate  use  of  liquor,  and  not  of  a 
permanent  character,  be  urged  as  a  defense.'"  One  who  is 
a  drunkard  merely,  or  is  greatly  intoxicated,  cannot  be  said 
to  be  a  person  of  unsound  mind."     Thus,  temporary  de- 


insanity,  and  not  on  the  subse- 
quent drunkenness.  State  v. 
Kraemer,  49  La.  Ann.  766;  22  So. 
254. 

It  is  not  error,  on  a  charge  of 
murder,  to  refuse  an  instruction 
requested  that  if  the  accused  was 
so  drunk  lie  was  incapable  of 
forming  the  intent  to  take  the  life 
of  the  deceased,  he  must  be  ac- 
quitted. Bell  V.  State,  140  Ala. 
57;  37  So.  281. 

It  is  no' excuse  that  the  defend- 
ant, from  a  long  habit,  had  no 
power  to  resist  drinking  strong 
liquors.  State  v.  Haab,  105  La. 
^30;  29  So.  725. 

Mr.  Bishop  has  stated  the  rule 
concerning  intoxication  as  an  ex- 
cuse for  crime  in  his  usual  felici- 
tous style:  "When  a  man  vol- 
untarily becomes  drunk,  there  is 
the  wrongful  intent;  and  if,  while 
too  far  gone  to  have  any  further 
intent,  he  docs  a  wrongful  act,  the 
intent  to  drink  coalesces  with  the 
act  done  while  drunk,  and  for  this 
combination  of  act  and  intent  he 
is  liable  criminally.  It  is,  there- 
fore, the  doctrine,  applicable  in 
ordinary  cases,  that  voluntary  in- 
toxication furnishes  no  excuse  for 
crime  committed  under  its  influ- 
ence.   It  is  so  even  when  intoxica- 


tion is  so  extreme  as  to  make  the 
person  unconscious  of  what  he  is 
doing,  or  to  create  temporary  in- 
sanity." 1  Bishop  Crim.  Law  (7th 
Ed.),  §400. 

T*  State  V.  Wilson,  104  N.  C. 
868;   10  S.  E.  315. 

75  State  V.  Lowe,  93  Mo.  547; 
5  S.  W.  889. 

"Fisher  v.  State,  64  Ind.  433; 
State  V.  Bullock,  13  Ala.  413; 
Garner  v.  State,  28  Fla.  113;  9 
So.  835;  State  v.  Thompson,  12 
Neb.  140;  Schlencker  v.  State, 
9  Neb.  241;  1  N.  W.  857;  State 
V.  Hundley,  46  Mo.  414;  Upstone 
V.  People,  109  111.  169;  Beck  v. 
State,  76  Ga.  452;  People  v. 
Lewis,  36  Cal.  531;  People  v.  Wil- 
liams, 43  Cal.  344;  State  v.  Rob- 
inson, 20  W.  Va.  713;  43  Am.  Rep. 
799;  State  v.  Davis,  9  Houst. 
(Del.)  407;  People  v.  Robinson, 
1  Park.  Or.  Rep.  649;  People  v. 
Garbutt,  17  Mich.  9;  97  Am.  Dec. 
162;  Bos  well  v.  Commonwealth, 
20  Gratt.  860;  Conly  v.  Common- 
wealth, 98  Ky.  125;  32  S.  W.  285; 
State  V.  Till,  Houst.  Crim.  Rep. 
(DeL)    233. 

IT  In  re  Johnson's  Estate,  57 
Cal.  529;  Aszman  v.  State,  123 
Ind.  347;  24  N.  W.  123;  8  L.  R. 
A.  33, 
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pression  or  aberration  of  the  mind,  not  infrequently  accom- 
panying or  following  intoxication,  although  often  accom- 
panied by  hallucination,  delusion  and  illusions,  i?  not  such 
insanity  as  excuses  the  commission  of  crime."  Nor  can  the 
usual  tests  of  insanity,  namely,  that  the  accused  must  have 
labored  under  such  a  defect  of  reason  as  not  to  know  the 
nature  or  quality ^f  his  act,  or  if  he  did  know  it,  did  not 
know  he  was  doing  wrong,  apply  to  a  defendant  who  com- 
miit(>d  the  crime  at  a  time  when  he  was  overcom.3  or  excited 
by  liquors/*  Even  incapacity  to  control  one's  actions, 
brought  about  by  voluntary  intoxication,  is  not  a  defense.*" 
So,  as  a  general  rule,  if  a  drunken  man  commit  a  crime,  he 
is  subject  to  the  same  legal  inferences  as  if  he  were  sober. "^ 
Thus  where  a  defendant  and  his  wife  went  to  a  house  to- 
gether where  they  both  drank  together  and  became  intoxicated, 
and  in  that  condition  started  on  their  return  to  their  own 
home,  when  she  fell  down  on  the  ice  and  Jie  loft  her  there 
all  night,  thinly  clad  and  exposed  to  cold,  it  was  iield  that 
his  inability  to  appreciate  her  condition  was  no  excuse 
for  having  exposed  her  to  the  inclement  weather-'^  Likewise 
M'here  an  accused  was  charged  with  having  carried  on  his 
person  concealed  weapons  (brass  knucks),  and  at  the  time 
of  their  discovery  on  his  person  he  was  too  drunk  to  know 
he  had  them,  it  was  held,  on  a  prosecution  for  carrying  them, 
no  defense  that  he  was  so  drunk  he  did  not  know  he  had 
them,  unless  they  had  been  placed  on  his  person  by  another 
without  his  knowledge.*^ 

Sec.  1110.    Voluntary  intoxication. 

The  rule  that  drunkenness  or  intoxication  is  no  excuse  for 
the  commission  of  crime  is   limited  to  voluntary   drunken- 

'sGunter  v.  State,  83  Ala.  96;  L.  389;  State  v.  Morgan,  40  S.  C. 

3  So.  600.  345;     18    S.    E.    937;     People    v. 

78  People  V.  Ferris,  55  Cal.  588;  Rogers,  18  N.  Y.  9;  72  Am.  Dec. 
Beasley  v.  State,  50  Ala.  149;   20  484;       Shannahan      v.      .Common- 
Am.  Rep.  292;  Mercer  v.  State,  17  wealth,  8  Bush,  464;   8  Am.  Rep. 
Ga.  146;  State  v.  Bundy,  24  S.  C.  465. 
439 ;  58  Am.  Rep.  262.  82  Territory  v.  Manton,  8  Mont. 

80  Flanigan  v.  People,  86  N.  Y.  95 ;   19  Pac.  387. 

554;  40  Am.  Rep.  556.  83  Osborn    v.    State     (Tex.    Cr. 

81  State    V.    McCants,    1    Speers       Rep.),  26  S.  W.  625. 
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ness  or  intoxication;  it  has  no  application  to  involuntary 
drunkenness  or  intoxication.  For  drunkenness  which  is  in- 
voluntary may  excuse  crime.^*  But  the  fact  that  a  person 
is  slightly  under  the  influence  of  liquor  cannot  be  urged  as 
an  excuse,  although  it  was  taken  involuntarily. *°  Nor  can 
it  be  urged  as  a  defense  that  the  liquor  had  been  furnished 
by  the  deceased,  with  a  request  that  he  drink  it,  for  it  can- 
not be  presumed-r-and  evidence  of  that  fact  is  inadmissible 
to  show  such  a  presumption — that  the  deceased  intended 
the  accused  to  become  so  drunk  he  would  be  impelled  thereby 
to  eomiuit  murder,  and  even  though  lie  had  sudi  an  inten- 
tion it  would  be  illegal  and  no  justification."®  Yet  if  the 
intoxication  was  occasioned  through  the  fraud,  contrivance 
or  force  of  another  for  the  purpose  of  inducing  the  accused 
to  commit  the  particular  offense,  his  drunkenness  will  be  a 
good  defense.*'  Thus,  where  a  defendant  was  charged  with 
having  committed  larceny,  it  was  held  competent  for  him  to 
show  that  he  was  under  the  influence  of  liquor  caused  by 
the  fraud  or  contrivance  of  another  person,  in  order  to 
induce  him  to  commit  or  to  aid  in  the  commission  of  the 
larceny.*'  But  the  fact  that  others  gave  him  liquor  in  a 
social  way,  with  no  intent  at  the  time  to  induce  him  to 
commit  the  crime,  yet  when  he  became  so  drunk  he  did  not 
know  what  he  was  doing,  they  induced  him  to  commit  it,  is 
no  defense.*®  If,  however,  a  person,  by  fraud  and  imposition, 
secure  the  intoxication  of  another  with  the  intent  to  induce 
him  when  so  overcome  with  liquor  as  to  be  oblivious  of  his 
act,  to  commit  a  crime,  such  person,  and  not  the  intoxicated 

s*  People   V.   Bobinson,   2   Park.  should   be    observed    that   in   this 

Crim.  Rep.  235;   Cartet  v.  State,  case   a  statute  was   involved  pro- 

12  Tex.  500;  62  Am.  Dec.  539.  viding    that    drunkenness    should 

85  Commonwealth  v.  Gilbert,  165  not  be  an  excuse  for  crime  unless 

Mass.  45;  42  N.  E.  336.  occasioned    by   fraud,    contrivance 

88  State  V.  Sopher,  70  Iowa,  494;  or  force  of  some  other  person,  for 

30  N.  W.  917;   Commonwealth  v.  the   purpose   of   causing   the   per- 

Dudash,  204  Pa.  124;  53  Atl.  756.  petration  of  an  offense. 

87  People  V.  Nichol,  34  Cal.  212.  so  McCook  v.  State,  91  Ga.  740; 

88  Bartholomew    v.    People,    104  17  S.  E.  1019. 
111.    605;    44    Am.    Rep.    97.     It 
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person,  will  be  guilty  of  having  committed  the  offense  per- 
petrated.'" 

Sec.  1111.    Evidence  of  physical  incapacity. 

"Where  the  accused  denies  he  committed  the  act  charged, 
he  may  always  show  as  a  complete  defense  that  he  was  physir 
cally  incapacitated  by  liquor  from  performing  the  physical 
act  which  he  is  charged  to  have  committed.  Such  evidence 
is  admitted  to  throw  light  or  other  facts  or  circumstances."^ 

Sec.  1112.    Aggravating  crime. 

"While  drunkenness  is  no  excuse  for  the  commission  of 
crime,  evidence  of  it  cannot  be  resorted  to  in  order  to  ag- 
gravate the  offense,^^  unless  the  drunkenness  was  intention- 
ally resorted,  to,  to  blunt  the  moral  responsibility,  when  it 
will  heighten  the  culpability  of  the  offender,^'  and  perhaps 
will  elevate  the  offense  of  homicide  to  murder  in  the  first 
degree.'*  And  where  an  accused  was  prosecuted  for  pointing 
a  pistol  at  a  woman  who  was  pregnant,  it  was  held  that  his 
drunkenness  was  no  excuse,  but  aggravated  the  assault."* 

ooMcCook  V.  State,  91  Ga.  740;  »*  Willis   v.    Commonwealth,   32 

17  S.  E.  1019.  Gratt.  929. 

Where  the  prosecuting  witness  A  remark  of  the  court  in  the 
made  a  boy  of  thirteen  drunk,  it  presence  of  the  jury  that  drunken- 
was  held  that  he  should  not  be  ness  is  more  an  aggravation  than 
convicted.  Commonwealth  .  v.  an  excuse  for  crime,  without  ex- 
French,  Thacher  Cr.  Cas.  163.  planation,  is  error.     State  v.  Don- 

»i  Jenkins  v.   State,   93   Ga.   1 ;  ovan,  61  Iowa,  369. 

18  S.  E.  992;  Ingalls  v.  State,  48  "Where  a  person  having  a  de- 
Wis.  647 ;  4  N.  W.  785.  sire  to  do  another  an  unlawful  in- 

92  Mclntyre  v.  People,  38  111.  jury,  drinks  intoxicating  liquors 
514 ;  Ferrell  v.  State,  43  Tex.  503 ;  to  nerve  himself  to  the  commission- 
Garner  v.  State,  28  Fla.  113;  9  of  the  crime,  intoxication  is  held, 
So.  835;  Smith  v.  Commonwealth,  and    properly,    to    aggravate    the 

I  Duv.  (Ky.)  224;  Haile  v.  State,       offense;    but   at   present  the   rule 

II  Humph.  154.  But  see  State  v.  that  intoxication  aggravates  crime 
Thompson,  Wright  (Ohio),  617;  is  confined  to  cases  of  this  class." 
United  States  v.  Cornell,  2  Mason,  Cline  v.  State,  43  Ohio  St.  332 ; 
99,  and  United  States  v.  Forbes,  1  N.  E.  22. 

Crabbe,  558.  "^  Barbee  v.  Reese,  60  Miss.  906. 

93  United  States  v.  Olaypool,  14 
Fed.  127. 
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Sec.  1113.    Assault  and  battery. 

Voluntary  intoxication,  however  great,  is  no  defense  to 
a  charge  of  assault  and  battery,  for  in  such  a  case  the  ques- 
tion of  malice  and  intent  is  not  involved.""  But  the  jury  may 
look  to  all  the  evidence  to  determine  whether  he  was  drunk 
or  sane."^  So  upon  a  charge  of  stabbing,  the  jury  may  con- 
sider his  drunken  condition  to  determine  whether  he  acted 
under  bona  fide  apprehension  that  his  person  or  property 
was  about  to  be  attacked.^'  So  they  may  consider  it  to  in- 
crease the  probability  of  his  having  committed  the  assault."" 

Sec.  1114.    Drunkenness  producing  permanent  disability  or 
insanity — Delirium  tremens. 

Where  drunkenness  produces  permanent  mental  disabil- 
ity, then  the  rule  that  it  is  no  excuse  for  crime  does  not 
apply.  Justice  Story  long  ago  lucidly  discussed  this  phase 
of  intoxication:  "We  are  of  the  opinion,"  said  he,  "that  the 
indictment  upon  these  admitted  facts  ^  cannot  be  maintained. 

96  Engelhardt,  88  Ala.  100;  7  the  habit  of  indulging  himself  in 
So.  154;  Carter  v.  State,  87  very  gross  and  almost  continual 
Ala.  113;  6  So.  356;  Common-  drunkenness;  that  about  five  days 
wealth  V.  Malone,  114  Mass.  295;  before  it  took  place,  he  ordered' 
Tyra  v.  Commonwealth,  2  Met.  all  the  liquors  on-  board,  which 
(Ky.)  1;  State  v.  Truitt,  6  Pen-  was  accordingly  done.  He  soon 
newill   (Del.),  466;  62  All.  790.  after  began  to  .betray  great  rest- 

97  Ross  V.  State,  62  Ala.  224.  lessness,      uneasiness,     fretfulness 

98  Marshall's  Case,  1  Lewin  C.  and  irritability,  expressed  his  fear 
C.  76.  that  the  crew  intended  to  murder 

99Bagley  v.  Mason,  69  Vt.  175;  him;    and   complained  of   persons, 

37  Atl.  287.  who  were  unseen,  talking  to  him, 

If  the  defendant  take  the  wit-  and  urging  him  to  kill  Clark ;  and 
ness  stand  in  his  own  behalf,  he  his  dread  of  so  doing.  He  could 
may  be  required  to  testify,  on  his  not  sleep,  but  was  in  almost  con- 
cross-examination,  that  he  had  stant  motion  during  the  day  and 
taken  intoxicating  liquor  a  short  night.  The  night  before  the  act 
time  before  the  alleged  time  of  the  he  was  more  restless  than  usual, 
assault.  Jowell  v.  State,  44  Tex.  seemed  to  be  in  great  fear,  and 
Cr.  App.  328;   71  S.  W.  286.  said  that  whenever  he  laid  down 

1  "It   appeared  that  for   a   con-  there  were  persons  threatening  to 

siderable  time  before  the  fatal  act  kjll  'him,    if   he    did  n.ot   kill   the 

Drew  [the  defendant]  had  been  in  mate    [Clark].     In   short,   he   ex- 
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The  prisoner  was  unquestionably  insane  at  the  time  of  com- 
mitting the  offense.  And  the  question  made  at  the  bar  is, 
whether  insanity,  whose  remote  cause  is  habitual  drunken- 
ness is,  or  is  not,  an  excuse  in  a  court  of  law  for  a  homicide 
committed  by  the  party,  while  so  insane,  but  not  at  the  time 
intoxicated  or  under  the  infxuence  of  liquor.  We  are  clearly 
of  opinion  that  iftsanity  is  a  competent  excuse  in  such  a  case. 
In  general,  insanity  fe  an  excuse  for  the  commission  of  every 
crime,  because  the  party  has  not  the  possession  of  that  rea- 
son, which  includes  responsibility.  An  exception  is  when 
the  crime  is  committed  by  a  party  while  in  a  fit  of  intoxi- 
cation, the  law  not  permitting  a  man  to  avail  himself  of 
the  excuse  of  his  own  gross  vice  and  misconduct  to  shelter 
himself  from  the  legal  consequences  of  such  crime.  But  the 
crime  must  take  place  and  be  the  immediate  result  of  the 
fit  of  intoxication,  and  while  it  lasts,  and  not,  as  in  this  case, 
a  remote  consequence,  superinduced  by  the  antecedent  ex- 
haustion of  the  party,  arising  from  gross  and  habitual  drunk- 
enness. However  criminal  in  a  moral  point  of  view  such 
an  indulgence  is,  and  however  .iustly  a  party  may  be  respon- 
sible for  his  acts  arising  from  it  to  Almighty  God,  human 
tribunals  are  generally  restricted  from  punishing  them, 
since  they  are  not  the  acts  of  a  reasonable  being.  Had  the 
crime  been  committed  while  Drew  was  in  a  fit  of  intoxica- 
tion, he  would  have  been  liable  to  be  convicted  of  murder. 
As  he  was  not  then  intoxicated,  but  merely  insane  from  an 
abstinence  from  liquor,  he  cannot  be  pronounced  guilty  of 
the  offense.  The  law  looks  to  the  immediate  and  not  to  the 
remote  cause,  to  the  actual  state  of  the  party,  and  not  to  the 
cause,  which  remotely  produced  it.  Many  species  of  insanity 
arise  remotely  from  what  in  a  moral  view  is  criminal  neglect 
or  fault  of  the  party,  as  from  religious  melancholy,  undue 
exposure,  extravagant  pride,  ambition,  etc.  Yet  such  insan- 
ity has  always  been  deemed  a  sufficient  excuse  for  any  crime 
done  under  its  influence."^    There  are  many  other  cases  to 

hibited  all  the  marked  Bymptoms  2  United  States  v.  Drew,  5  Ma- 

of  the  disease  brought  on  by  in-  eon,  28;   Fisher  v.  State,  64  Ind. 

temperance,    called'   delirium    tre-  435. 
mens  [mania  a  potul." 


2051 


DEFENSE   IN    CRIMINAL   PROSECUTIONS. 


§  IIM 


the  same  effect,  that  delirium  tremens  or  mania  a  potu  is  a 
good  defense.'  And  the  fact  that  an  accused  was  suffer- 
ing from  delirium  tremens  when  he  committed  a  crime  is 
no  excuse,  it  has  been  held,  unless  he  was  not  respon- 
sible for  the  crime  by  reason  of  that  fact.*  The  diseased 
condition  may  be  of  a  temporary  character,  if  it  actually 
existed  at  the  time  the  offense  was  committed."  To  establish 
a  defense  in  such  case  it  is  not  necessary  to  show  that  ac- 


3  United  States  v.  Forbes, 
Crabbe,  658;  Fed.  Cas.  No.  15129; 
Beasley  v.  State,  50  Ala.  149;  20 
Am.  Eep.  292;  People  v.  Blake, 
65  Cal.  275;  4  Pac.  1;  State  v. 
Harrlgan,  9  Houst.  (Del.)  369; 
31  Atl.  1052;  Bailey  v.  State,  26 
Ind.  422;  Bradley  v.  State,  31  Ind. 
492;  Cornwell  v.  State,  Mart.  & 
y.  (Tenn.)  147;  State  v.  Robin- 
son, 20  W.  Va.  713;  43  Am.  Eep. 
799;  United  States  v.  Woodward, 
2  Hayw.  &  H.  119;  Fed.  Cas.  No. 
16760a;  Territory  v.  Davis,  2  Ariz. 
59;  10  Pac.  359;  Commonwealtli 
V.  French,  Thacher  Cr.  Cas.  163; 
Roberts  v.  People,  19  Mich.  401; 
Lanergan  v.  People,  50  Barb.  266; 
United  States  v.  McGlue,  1  Curt. 
1;  Fed.  Cas.  No.  15679;  State  v. 
Dillahunt,  3  Harr.  (Del.)  551; 
State  V.  McGonigal,  5  Harr. 
(Del.)  510;  State  v.  Hurley,  1 
Houst.  Cr.  Cas.  (Del.)  28;  State 
V.  Thomas,  1  Houst.  Cr.  Cas. 
(Del.)  511;  Maeconnehey  v.  State, 
5  Ohio  St.  77;  State  v.  Strobh.  L. 
(S.  C.)  479;  Carter  v.  State,  12 
Tex.  500;  62  Am.  Dec.  539;  Kelley 
V.  State,  31  Tex.  Cr.  Eep.  216;  20 
S.  W.  357;  French  v.  State,  93 
Wis.  325;  67  N.  W.  706;  State 
V.  Hand,  2  Hard.  (Del.)  149;  1 
Marv.  (Del.)  545;  41  Atl.  192; 
People  V.  Methever,  132  Cal.  326; 
64  Pac.  681;  State  v.  Kraemer,  49 


La.  Ann.  766;  22  So.  254;  State 
V.  Sewell,  3  Jones  L.  (N.  C.)  245; 
People  V.  Fellows,  122  Cal.  233; 
54  Pac.  830;  State  v.  Kidwell,  62 
W.  Va.  466;  59  S.  E.  494;  13  L. 
E.  A.  (N.  S.)  1024;  Common- 
wealth V.  Parsons,  195  Mass.  660; 
81  N.  E.  291;  State  v.  Kavanaugh, 
4  Pennewill.(Del.)  131;  53  Atl. 
335;  Porter  v.  State,  140  Ala.  87; 
37  So.  81;  Fonville  v.  State,  91 
Ala.  39;  8  -So.  688;  Gunter  v. 
State,  83  Ala.  96;  3  So.  600; 
State  v.  Martin,  3  Crim.  L.  Mag. 
44;  State  v.  Hundley,  46  Mo.  414; 
State  V.  Coleman,  27  La.  Ann.  691; 
People  V.  Ferris,  55  Cal.  588 ;  Boa- 
well  V.  Commonwealth,  20  Grait. 
860;  Cavaness  v.  State,  43  Ark. 
331;  Hill  V.  State,  42  Neb.  503; 
60  N.  W.  916;  Commonwealth  v. 
Baker,  11  Phila.  631;  People  v. 
Travers,  88  Cal.  233;  26  Pac.  88; 
O'Brien  v.  People,  36  N.  Y.  276; 
People  V.  O'Connell,  62  How.  Pr. 
436;  State  v.  Potts,  100  N.  C.  457; 
Carter  v.  State,  12  Tex.  500; 
62  Am.  Dec.  539;  Erwin  v.  State, 
10  Tex.  App.  700;  DeAlberts  v. 
State,  34  Tex.  Crim.  Eep.  508;  31 
S.  W.  391;  Stuart  v.  State,  1 
Baxt.  178. 

estate  V.  Hand,  1  Marv.  (Del.) 
545;   2  Hard.  149;  41  Atl.  192. 

5  State  V.  Potts,  100  N.  C.  457; 
6  S.  B.  657. 
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cused  was  drunk  when  he  committed  the  crime."  If  a  person 
be  subject  to  a  tendency  toward  insanity,  which  is  liable  to 
be  excited  by  intoxication,  of  which  fact  he  is  ignorant,  hav- 
ing no  reason  from  his  experience  in  the  past,  or  from  in- 
formation derived  from  others,  to  believe  that  such  extraor- 
dinary effects  are  likely  to  result  from  intoxication,  he  is 
not  criminally  liable  of  he  commits  a  crime  when  thus  excited 
by  liquor,  and  if  the  jury  believes  his  actions  resulted  from 
these,  and  not  from  the  natural  effects  of  drunkenness,  or 
from  previously  formed  intentions,  the  same  degree  of  com- 
petency shoidd  be  required  to  render  him  capable  of  enter- 
taining or  being  responsible  for  the  intent,  as  when  the  only 
question  is  one  of  insanity.''  But  to  relieve  an  accused  on 
the  ground  of  insanity  produced  by  intoxication,  the  mental 
disease  thereby  produced  must  be  fixed  and  of  some  contin- 
uance, *  and  disable  him  from  distinguishing  right  from 
wrong,"  and  mere  deficiency  of  memory  is  not  sufficient.^" 
Temporary  insanity,  however,  produced  immediately  by  in- 
toxication does  not  excuse  a  person  from  the  responsibility 
of  his  act,  where  he,  when  sane,  voluntarily  made  himself 
drunk."     "There  are   two  kinds  of  insanity  produced  by 

8  Territory  v.  Davis,  2  Ariz.  50 ;  porary   insanity   produced  by   the 

10  Pac.  359;  State  v.  Kidwell,  62  recent  use  of  intoxicating  liquors, 

W.  Va.  466;   59  S.  E.  494;    13  L.  does  not  destroy  responsibility  for 

E.  A.  (N.  S.)  1024;  United  States  crime,    has   no   application   to    an 

V.  Woodward,  2  Hayw.  &  H.  119;  instance  where   the   accused  com- 

Fed.   Cas.  No.   16760a;  DeAlberts  mitted  the  offense   wlien  laboring 

V.  State,  34  Tex.  Crim.  Eep.  608;  under   a  fit  of   delirium   tremens. 

31  S.  W.  391.  Kelley  v.  State,  31  Tex.  Cr.  Rep. 

7  Roberts    v.    People,    19    Mich.  216;    20    S.    W.    357;    People    v. 
401.  Methever,   132  Cal.   326;    64   Pac. 

8  Lanergan  v.   People,  50  Barb.  481. 

266;    State   v.   Thomas,    1   Houst.  n  United    States    v.   McGlue,    1 

Cr.    Cas.    (Del.)    511;    French   v.  Curt.    1;     Fed.    Cas.    No.    15679; 

State,  93  Wis.  325;  67  N.  W.  706.  United  States  v.  Drew,  5  Mason, 

0  State    V.    McGonical,    5    Harr.  28 ;  Fed.  Cas.  No.  14993 ;  State  v. 

(Del.)    510;    Carter   v.    State,    12  Bullock,    13   Ala.    413;    People   v. 

Tex.  500;  62  Am.  Dec.  539.  Travers,  88  Cal.  233;  26  Pac.  88; 

10  State   V.    Stark,    1    Strob.    L.  State  v.  Thomas,  1  Houst.  Or.  Cas. 

(S.  C.)   479.  (Del.)     511;     State    v.    Davis,    9 

A   statute   providing  that  tem-  Houst.    (Del.)    407;    33    Atl.   55; 
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alcoholism:  First,  delirium  tremens,  caused  by  the  break- 
ing down  of  the  person's  long-continued  or  habitual  drunken- 
ness, and  brought  on  by  abstinence  from  drink.  This  is 
what  is  called  'settled  insanity,'  to  distinguish  it  from  'tem- 
porary insanity,'  or  drunkenness,  directly  resulting  from 
drink.  'Settled  insanity,'  from  the  earliest  times,  has  been 
held  to  be  a  complete  defense  to  crime.  Lord  Hale  says: 
'If  by  means  of  drunkenness  an  habitual  or  fixed  madness 
be  caused,  though  contracted  by  the  will  of  the  party,  it  will 
excuse  crime.'  *  *  *  Second,  the  other  kind  of  insanity, 
or  temporary  insanity,  is  that  condition  of  the  mind  directly 
produced  by  the  use  of  ardent  spirits,  and  where  a  fit  of 
intoxication  is  carried  to  such  a  degree  that  the  person  be- 
comes incapable  of  knowing  the  act  he  is  doing  is  wrong 
and  criminal,  as  above  stated,  he  is  in  that  condition  referred 
to  by  the  statute'^  as  being  'temporarily  insane.'  *  *  * 
There  is  no  difference  between  the  two  kinds  of  insanity,  so 
far  as  the  mental  status  is  concerned,  but  they  differ,  widely 
in  their  causes  and  results.  The  first  is  from  drinking  as 
a  remote  result;  the  second  from  drinking  as  a  direct  result. 
The  first  is  an  involuntary  result  from  which  all  shrink 
alike;  the  second  is  voluntarily  sought  after.  In  the  first 
there  is  no  criminal  responsibility,  but  in  the  second  respon- 
sibility never  ceases."  '^ 

Mercer  v.  State,  17  Ga.  146;  Up-  overindulgence      in    ,  intoxicating 

stone    V.    People,     109    111.     169;  liquors  as  an  excuse  for  crime,  it 

Fisher  v.  State,  64  Ind.  435;  Tyra  is  not  in  fact  an  excuse,  for  really 

V.    Commonwealth,   2   Met.    (Ky. )  a  person  thus  affected  is  incapable 

1;,  People  v.  Garbutt,  17  Mich.  9;  of   committing  £.   crime.      Lyle   v. 

97  Am.  Dec.  162;   State  v.  Hund-  State,  31  Tex.  Cr.  Rep.  103. 
ley,    46    Mo.    414 ;    Schlencker    v.  12  The    Texas    statute    is    that 


State,  9  Keb.  241;  1  N.  W.  857 
State  V.  Thompson,  12  Nev.  140 
Lanergan  v.  People,  50  Barb.  266 
Flanigan  v.  People,  86  N.  Y.  554 


"Neither  intoxication  nor  tempo- 
rary insanity  of  mind"  produced 
by  the  voluntary,  recent  use  of 
ardent  spirits,  shall  constitute  any 


State  V.  Paulk,  18  S.  C.  514;  Ben-  excuse  in  this  State  for  the  com- 

nett  V.  State,  Mart.  &  Y.   (Tenn.)  mission    of    crime,"    etc.      Texas 

133;    Cornwell  v.   State,  Mart.   &  Penal   Code,  Article  40o. 

Y.    (Tenn.)    147.  13  Evers   v.    State,   31    Tex.   Cr. 

While  the  books  and  the  cases  App.  318;  20  S.  W.  744;  18  L.  K. 

speak    of    insanity    produced    by  A.  421;  37  Am.  St.  811. 
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Sec.  1115.    What  degree  of  insanity  is  a  defense. 

Of  course,  we  are  here  speaking  of  insanity  only  as  pro- 
duced by  the  use  of  intoxicating  liquors  and  not  of  insanity 
generally.  As  mere  drunkenness  is  not  insanity,  proof  merely 
that  the  accused  was  drunk,  however  great  was  his  drunken 
condition  when  he  committed  the  oifense,  will  not  be  a 
defense.^*  The  evfHence  must  go  farther;  it  must  show  that 
his  mind  was  at  the  time  in  such  a  condition,  produced  by 
the  use  of  liquor,  that  he  did  not  know  what  he  was  doing 
or  the  consequences  of  his  act  and  did  not  know  right  from 
wrong.^^  But  it  need  not  be  shown  that  he  was  under  the 
immediate  effect  of  liquor,  it  being  sufficient  to  show  he  was 
so  insane  that  he  did  not  know  what  he  was  doing  or  was 
unable  to  distinguish  between  right  and  wrong.^"  The  absence 
of  power  to  distinguish  between  right  and  wrong  must  be  as 
to  the  particular  offense  charged  and  not  as  to  another 
offense.^'  If  the  insanity  was  such  as  to  deprive  the  accused 
of  reason  and  judgment  and  make  him  totally  incapable  of 
forming  a  deliberate  and  preconceived  design,  or  entertaining 
a  rational  thought  or  motive,  or  distinguishing  between  right 
and  wrong  (as  previously  stated),  he  cannot  be  convicted.^' 
While  absence  of  self-governing  power,  caused  by  insanity, 
although  caused  by  long-continued  intoxication,  is  a  defense, 
yet  if  the  commission  of  the  offense  resulted  from  wickedness 
and  depravity,  the  absence  of  such  power  is  no  defense.^"    The 

"Eoss  V.  State,  62  Ala.  224.  274;   United  States  v.  MeGlue,  1 

loCasat  V.  State,  40  Ark.  511;  Curt.    1;    Fed.    Cas.    No.    15679; 

State  V.  Erb,  74  Mo.  199;  Beasley  State  v.  McGonigal,  5  Harr.  (Del.) 

V.  State,  50  Ala.  149;  20  Am.  Kep.  510;   Eegina  v.  Davis,   14  Cox  C. 

292;   Beck  v.   State,  76  Ga.  452;  C.  563;  28  Mack  Eng.  Rep.  657.  • 

Cavaness   v.    State,    43    Ark.    33;  16  Ward  v.  State,   19  Tex.  App. 

Fisher  V.  State,  64  Ind.  435 ;  State  664;    United   States   v.   Clarke,   2 

V.  Eiley,  100  Mo.  493;    13  S.  W.  Cranch.  C.  C.  158. 

1063;   Burrow's  Case,   1  Lewin  C.  "  Evers   v.    State,   31    Tex.    Cr. 

C.  75;  Eennie's  Case,  1  Lewin  C.  Eep.  318;  20  S.  W.  744;  18  L.  R. 

C.   76;    Bailey   v.    State,   26   Ind.  A.  421. 

422 ;    State  v.  Dillalumt,  3  Harr.  is  State   v.   Harrigan,   9   Houst. 

(Del.)    551;    State   v.   O'Neil,    51  (Del.)   369. 

Kan.  651;   33  Pac.  287;  21  L.  R.  i9  Nevling  v.  Commouwealth,  98 

A.  555;  O'Brien  v.  People,  48  Barb.  Pa.  323. 
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insanity  produced  by  intoxication  to  be  a  defense  must 
amount  to  settled  insanity  and  not  be  a  merely  temporary 
condition.-"  Thus,  -where  it  was  shown  that  the  accused,  a 
soldier,  shot  his  officer  without  any  apparent  motive,  that  he 
was  addicted  to  the  inordinate  use  of  liquor,  and  at  the  time 
was  suffering  from  depression,  it  was  held  that  the  defense 
of  insanity  occasioned  by  the  use  of  liquor  had  not  been 
made  out.-^  .Isolated  instances  tending  to  show  insanity 
scattered  through  several  years,  together  with  acts  not  tend- 
ing to  show  insanity,  are  not  sufficient,  although  excessive 
drinking  be  shown  as  against  a  shown  competency  to  transact 
business,  and  that  the  accused  was  treated  in  business  and 
social  intercourse  as  a  sane  man.^^  So  where  it  appears  that 
the  accused  was  not  laboring  under  fits  and  delirium  tremens 
at  the  time  of  the  act,  and  circumstances  proven  showed 
sense  and  deliberation  and  a  perfect  understanding  of  the 
nature  of  his  act,  under  proof  of  a  great  amount  of  senseless 
extravagance  and  eccentricity  of  conduct,  coupled  with  habits 
of  excessive  drinking  causing  fits  and  delirium  tremens,  it 
was  held  that  the  defense  of  insanity  was  not  made  out.-* 
Whether  or  not  the  accused  was  suffering  from  temporary 
insanity  produced  immediately  from  intoxication,  or  from 
fixed  insanity,  are  questions  for  the  jury,  and  their  determina- 
tion will  not  be  disturbed  unless  it  is  clearly  against  the 
evidence.-*  They  should  be  instructed  in  a  clear  and  pointed 
manner  as  to  the  law  applicable  to  delirium  tremens  if  the 
evidence  presents  the  question  whether  the  defendant,  at  the 
time  he  committed  the  act  was  in  a  drunken  frenzy  or  laboring 
under  that  disease.^°  If  there  be  no  evidence  of  the  ac- 
cused's insanity,  but  there  is  evidence  of  temporary  drunken- 
ness, it  is  not  error  to  fail  or  refuse  to  instruct  concerning 

2oPeople  V.  Travers,  88  Cal.  233 ;  22  Hoard  v.   State,   15  Lea,  318. 

26    Pac.    88;    Cornwell    v.    State,  23  Regina    v.    Leigh,   4    Fost.    & 

Mart.  &Y.  (Tenn.)  147;  Lanergan  F.   915;    State  v.   Riley,    101   Mo. 

V.  People,  50  Barb.  266;  McCarty  493;   13  S.  W.  1063. 

V.  Commonwealth,  14  Ky.  L.  Rep.  24  Upstone    v.    People,    109    111. 

285.  169;   Fisher  v.  State,  64  Ind.  435. 

2iRegina  v.  Dixon,  11  Cox  C.  C.  20  Erwin  v.  State,  10  Tex.  App. 

341.  700. 
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the  question  of  insanity.^'  It  is  not  error  to  instruct  the 
jury  that  voluntary  drunkenness,  though  resulting  in  tem- 
porary frenzy  or  insanity,  is  not  an  excuse  for  crime ; "  but 
it  is  error  to  so  instruct  them  if  there  be  no  evidence  to  show 
that  the  accused  was  intoxicated.^*  If  there  be  conflicting 
evidence,  however,  on  his  condition,  then  the  court  may  give 
such  an  instrueti?hi ;  ^°  but  if  there  be  no  evidence  on  the 
accused's  condition,  there  is  no  error  committed  in  refusing 
to  instruct  concerning  drunkenness  as  a  defense,^"  and  the 
mere  fact  that  he  frequently  became  drunk  does  not  call  for 
an  instruction  on  that  question.^'^  A  misleading  instruction 
on  the  question  may,  of  course,  be  refused.^^  An  instruction 
"that  where  a  person  is  insane  at  the  time  he  commits  a 
murder  he  is  not  punishable  as  a  murderer,  although  such 
insanity  be  remotely  occasioned  by  undue  indulgence  in 
spirituous  liquors,"  should  be  refused.^^  A  charge  mention- 
ing only  delirium  tremens  as  urged  as  a  defense,  but  con- 
cluding that  "insanity  is  a  complete  defense  to  all  criminal 
acts  committed  while  under  its  influence,  whether  such  in- 
sanity be  permanent  or  temporary,  and  from  whatever  cause 
produced,"  is  not  sufficient  Where  there  is  evidence  tending 

28  Wilkerson  v.   Commonwealth,  deceased.     State  v.   Cross,  42   W. 

88  Ky.  29 ;  9  S.  W.  836 ;  Buckhan-  Va.  253 ;  24  S.  E.  996. 

non  V.  Commonwealth,  86  Ky.' 110;  29  Jamison    v.    People,    145    111. 

5  S.  W.  358 ;  People  v.  Robinson,  357 ;  34  N.  E.  486 ;  White  v.  State, 

2  Park.  Crim.  Rep.  235;   Carpen-  74  Ark.  491;  86  S.  W.  296;  Cross 

ter  V.  Commonwealth,  92  Ky.  452;  v.  State,  55  Wis.  261;    12  N.  W. 

18  S.  W.  9;   Delgado  v.  State,  34  425. 

Tex.  Cr.  Rep.  157;  29  S.  W.  1070.  so  State  v.  Brown,  181  Mo.  192; 

27  State   V.   Clevenger,    156   Mo.  79  S.  W.  1111;  Carpenter  v.  Com- 

190;    56   S.   W.   1078;    Longley  v.  monwealth,  92  Ky.  452;   18  S.  W. 

Commonwealth,  99  Va.  807;  37  S.  9;    State  v.  Riley,   101   Mo.   493; 

E.  339;  2  Va.  Sup.  Ct.  Rep.  660.  13  S.  W.  1063;  Leeper  v.  State,  29 

zsMontag  v.  People,  141  111.  75;  Tex.  App.  63;  14  S.  W.  398. 

30   N.    E.    337;    Menach   v.    State  si  State  v.  Brown,  181  Mo.  192; 

(Tex.   Cr.  App.),   97   S.   W.   503;  79  S.  W.   lUl;   People  v.   Gosch, 

Clark   V.   State,   32  Neb.   246;    49  82  Mich.  22;  46  N.W.  101. 

N.    W.    367.      This   is   true,    even  32  Porter  v.  State,  140  Ala.  87; 

though  drunkenness  be  shown  as  a  37  So.  81. 

contributing  cause  of  an  accident  ss  State  v.  Coleman,  27  La.  Ann. 

which  results  in  the  death  of  the  691. 
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to  show  hereditary  insanity,  delirium  tremens  produced  by 
long-continued  use  of  intoxicating  liquors,  and  temporary 
insanity  produced  by  an  overdose  of  morphine.^*  An  in- 
struction that  "mental  incapacity  produced  by  voluntary  in- 
toxication, existing  only  temporarily,  but  at  the  time  of  the 
commission  of  the  offense,  is  no  excuse  for  crime,  nor  a  de- 
fense to  a  prosecution  therefor;  but  where  the  habit  of  in- 
toxication, though  voluntary,  has  been  long  continued,  and 
has  produced  disease  which  has  perverted  or  destroyed  the 
mental  faculties  of  the  accused  so  that  he  was  incapable  at, 
the  time  of  the  commission  of  the  alleged  crime,  on  account 
of  disease,  of  acting  from  motive,  or  of  distinguishing  right 
from  wrong,  in  short,  insane,  he  will  not  be  held  accountable 
for  the  act  charged  as  a  crime  committed  while  in  such  con- 
dition," is  correct  and  not  the  subject  of  criticism.'"  Where 
it  is  claimed  the  accused  was  temporarily  insane,  proceeding 
upon  the  theory  that  the  insanity  was  induced  by  strong 
drink  operating  upon  a  mind  rendered  unsound  by  an  injury 
to  his  brain,  it  is  error  to  leave  the  question  of  criminal 
responsibility  to  be  determined  upon  the  facts  of  injury  and 
mental  unsoundness,  or  upon  the  effect  of  intoxication,  apart 
from  the  other  facts.'®  A  charge  to  the  jury  that  insanity 
produced  by  voluntary  intoxication  of  a  long-continued  habit 
is  a  defense,  need  not  use  the  term  delirium  tremens,  nor 
define  the  various  types  of  insanity,  if  it  be  sufficiently  com- 
prehensive to  embrace  the  class  of  insanity  in  question."'  An 
instruction  requested  that  if  the  jury  has  a  reasonable  doubt 
whether  the  accused's  conduct  at  the  time  of  the  homicide 
was  inspired  by  his  intoxicated  condition'  and  not  by  malice, 
may  and  should  be  refused.'*  To  charge  the  jury,  in  a  trial 
for  murder,  that  if  the  accused,  though  drunk,  was  conscious 
of  and  understood  what  he  was  doing  when  he  committed 

3i  state   V.   Eippey,    104   N.    C.  sr  Stuart  v.  State,  1  Baxt.  178. 

752;  10  S.  W.  259.  ss  Fonville  v.  State,  91  Ala.  39; 

35  Wagner  v.  State,  116  Ind.  181;  8  i.o.  688;  Shannahan  v.  Common- 
18  N.  E.  833;  Gillooley  v.  State,  wealth,  8  Bush,  463;  8  Am.  Eep. 
58  Ind.  182.  465. 

36  People  V.  Cummins,  47  Mich. 
334;    11  K.  W.   184. 
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the  homicide,  so  as  to  give  an  intelligent  and  true  account 
of  it  at  the  trial  he  is  responsible,  is  not  error.*' 

Sec.  1116.    Dipsomania — Oenomania. 

Dipsomania  or  oenomania,  which  is  an  insatiable  thirst 
for  intoxicating  liquors,  intensified  by  long  indulgence,  is 
not  a  defense  to  a^rosecution  for  having  committed  a  criminal 
act.*"    Such  a  person  must  at  all  hazards  control  his  appetite.*'^ 

Sec.  1117.  Instructions  to  jiuy  in  cases  of  delirium  tremens. 
If  there  be  evidence  that  the  accused  was  laboring  under 
an  attack  of  delirium  tremens  when  he  committed  the  offense, 
then  it  is  error  to  merely  charge  that  drunkenness  or  intoxica- 
tion is  no  excuse  for  crime  and  no  defense  to  a  charge 
thereof.*^  But  if  the  court  inform  the  jury  what  degree  of 
unsoundness  of  mind  is  a  defense,  whether  the  disease  be 
permanent  or  temporary  or  whether  caused  by  the  voluntary 
use  of  intoxicating  liquors,  or  otherwise,  a  failure  to  define 
mania  a  potu  will  not  be  error,  though  requested  by  the 
accused  to  do  so.*^  If  there  be  no  evidence  of  delirium, 
tremens,  a  refusal  to  charge  concerning  the  responsibility  of 
one  affected  by  them  will  not  be  error.**  If  the  court  has 
charged  the  jury  that  if  they  believed  the  accused  at  the 
time  of  the  commission  of  the  offense  was  suffering  from 
any  species  of  insanity  which  prevented  him  from  distinguish- 
ing between  right  and  wrong,  or  acting  from  deliberation  or 
premeditation,  they  must  acquit  him,  it  is  not  error  to  refuse 
to  instruct  them  that  they  must  acquit  if  they  find  he  was 
at  the  time  suffering  from  the  effects  of  delirium  tremens  or 
any  other  species  of  insanity.*"     So  neglect  to  fully  charge 

38  Territory   v.    Franklin,   2   N.  29  So.  725;  Commonwealth  v.  Gil- 

M.  307 ;  Brown  v.  Commonwealth,  bert,  165  Mass.  45 ;  42  K.  E.  330. 
32  Leg.  Int.    (Pa.)    320;   Delgado  *=  Erwin  v.  State,  10  Tex.  App. 

V.  State,  34  Tex.  Cr.  Rep.  157 ;  29  700 
S.  W.  1070.  43  Stuart  v.  State,  1  Baxt.  178; 

40  State  V.  Potts,  100  N.  C.  457 ;  Spence  v.  State,  15  Lea,  539. 

6  S.  E.  657;    Choice  v.  State,  31  **  McLeod  v.  State,  31  Tex.  Cr. 

Ga.  424.  Eep.  331;    20  S.  W.  749;    Spence 

41  State  V.  Haab,  105  La.  230 ;       v.  State,  15  Lea,  539. 

46  People  V.  Mills,  98  N.  Y.  176. 
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on  the  question  is  not  error  if  the  one  given  be  correct  as  far 
as  it  goes  and  the  court's  attention  was  only  called  to  that 
portion  of  the  charge  in  a  general  way  without  specifying  it 
was  not  full  enough  on  that  point. "^  But  the  jury  cannot  be 
told  that  they  may  determine  from  the  accused's  personal 
appearance  whether  he  was  insane  from  delirium  tremens 
when  the  alleged  offense  took  place  several  months  before 
and  there  is  no  evidence  that  his  disorder  left  any  infallible 
mark  of  its  existence.*''  If  the  testimony  tends  to  show 
hereditary  insanity,  permanent  insanity  produced  by  a  long 
use  of  intoxicating  liquors,  delirium  tremens,  and  temporary 
insanity  and  frenzy  caused  by  an  overdose  of  a  drug,  which 
is  general,  then  it  is  error  to  mention  only  the  theory  of 
delirium  tremens,  because  it  tends  to  confine  the  delibera- 
tions of  the  jury  to  that  particular  phase  of  defense,  although 
it  may  have  been  sufficiently  comprehensive  to  embrace  every 
view  of  it.** 

Sec.  1118.    Provocation. 

"Where  a  murder  is  committed  after  provocation  offered  the 
accused  by  the  deceased,  the  intoxicated  condition  of  the 
accused  may  be  considered  in  determining  whether  it  was 
done  in  the  heat  of  passion  or  with  deliberate  purpose,  or 
otherwise,  and  generally  to  explain  his  conduct.*'  Thus, 
where  the  accused  was  struck  a  blow  by  the  deceased,  and 
the  accused  then  struck  him  with  an  instrument  he  happened 
to  have  in  his  hand,  it  was  held  that  his  drunkenness  might 
be  considered  on  the  question  whether  he  was  excited  by 
passion  or  acted  from  malice,  and  also  whether  the  expressiohs 
he  used  manifested  a  deliberate  purpose  or  were  merely  the 
idle  expressions  of  a  drunken  man.'"'     But  the  provocation 

46  Williams  v.  State,  25  Tex.  14  La.  Ann.  577;  Rex  v.  Thomas, 
App.  76.  7  Car.  &  P.  817;  State  v.  McCants, 

47  Bowden  v.  Peo{>le,  12  Hun,  85.       1  Speer  L.  389. 

is  State    V.    Ripley,    104   N.    C.  so  Rex  v.  Thomas,  7  Car.  &  P. 

752;  10  S.  E.  259.  817;    Morrison   v.    State,   84   Ala. 

4»  People  V.  Rogers,  18  N.  Y.  9;  405;  4  So.  402;  Vann  v.  State,  83 

72  Am.  Dec.  484;  State  v.  Mullin,  Ga.  44;  9  S.  E.  945. 
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must  be  a  sufficient  one  such  as  would  provoke  a  sober  man," 
unless  his  intoxication  was  so  great  as  to  render  him  unable 
to  form  a  willful,  deliberate  and  premeditated  design  to  kill, 
or  of  judging  of  his  acts  and  their  consequences.^^  It  has 
been  held,  however,  that  intoxication  is  entitled  to  no  weight 
in  determining  whether  the  provocation  was  such  as  to  reduce 
the  crime  from  mprder  to  manslaughter."*' 


Sec.  1119.    Intoxication  reducing  the  grade  of  homicide — 
Evidence. 

"While  drunkenness  is  no  excuse  for  crime,  yet  it  may 
produce  such  a  state  of  mind  in  the  accused  as  to  render  him 
incapable  of  entertaining  or  forming  a  design  to  take  life,^* 
and  evidence,  therefore,  to  explain  his  conduct  at  and  prior 
to  the  date  of  the  homicide  and  with  reference  to  the  design 
with  'which  the  act  was  perpetrated  is  always  admissible,^* 


51  state  V.  Mullen,  14  La.  Ann. 
577;  State  v.  McCants,  1  Speer  L. 
389;  ICeenan  v.  Commonwealth,  44 
Pa.  55;  84  Am.  Dec.  414;  Mcln- 
tyre  v.  People,  38  111.  514. 

52  Keenan  v.  Commonwealth,  44 
Pa.  55;  84  Am.  Dee.  414;  Smith 
V.  Commonwealth,  1  Duv.  (Ky.) 
224. 

53  Commonwealth  v.  Hawkins,  3 
Gray,  463;  Garten  v.  State,  11 
Tex.  App.  544. 

siFonville  v.  State,  91  Ala.  39; 
Rogers  v.  People,  3  Park.  Cr.  Eep. 
633;  Commonwealth  v.  Baker,  11 
Phila.  631;  People  v.  Dillon,  8 
Utah,  92;  30  Pac.  150;  State  v. 
Hurley,  Houst.  Cr.  Rep.  (Del.) 
28;  State  v.  Johnson,  41  Conn. 
584;  Tidwell  v.  State,  70  Ala.  33; 
People  V.  Rogers,  18  N.  Y.  9;  72 
Am.  Deo.  484;  Brennan  v.  Peo- 
ple, 37  Colo.  256;  86  Pac.  79; 
Gustavensen  v.  State,  10  Wyo. 
300;  68  Pac.  1006 ';  State  v.  Pas- 
nau,  118  Iowa,  501;  92  N.  W.  682; 


People  V.  Hower,  151  Cal.  638; 
91  Pac.  507;  State  v.  Faino,  2 
Hardesty,  153;  1  Marv.  (Del.) 
492;  41  Atl.  134;  Wilson  v.  State, 
60  N.  J.  L.  171;  37  Atl.  954;  Por- 
ter V.  State,  135  Ala.  51;  33  So. 
694;  Warner  v.  State,  56  N.  J.  L. 
686;  29  Atl.  505;  44  Am.  St.  415; 
State  V.  Agnew,  10  N.  J.  L.  Jr. 
165;  Real  v.  People,  42  X.  Y.  270; 
affirming  55  Barb.  551;  8  Abb. 
Prac.  (N.  S.)  314;  Madison  v.  Com- 
monwealth, 17  S.  W.  164;  13  Ky. 
L.  Rep.  313;  Cartwright  v.  State, 
8  Lea,  376;  Curry  v.  Common- 
wealth, 2  Bush,  67;  People  v. 
Hammill,  2  Park.  Cr.  Eep.  223; 
Leroy  v.  State  (Ala.),  25  So.  247; 
State  V.  Yates,  132  Iowa,  475;  109 
N.  W.  1005;  State  v.  Sparegrove, 
134  Iowa,  599;  112  X.  W.  83; 
State  V.  Roan,  122  Iowa,  136;  97 
N.  W.  997. 

55  People  V.  Eastwood,  14  N.  Y. 
562;  People  v.  Nichol,  34  Cal.  211; 
Lanergan  v.  People,  6  Park.  Cr. 
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and  may  be  taken  into  consideration  by  the  jury  in  deter- 
mining the  accused's  motive,  purpose  and  intent  in  the  com- 
mission of  the  homicide,''*  as  well  as  upon  the  existence  or 
non-existence  of  malice.^'^  Evidence  of  intoxication  is  par- 
ticularly admissible  where  the  commission  of  the  offense  was 
apparently  without  motive,  as  being  particularly  pertinent 
and  admissible  in  helping  to  explain  and  account  for  an  act 
otherwise  inexplicable. "'^  It  is  even  admissible  in  those  cases 
where  the  homicide  was  committed  upon  a  sudden  heat,  occa- 
sioned by  provocation  or  the  like,  notwithstanding  the  fact 
that  a  man's  passions  are  liable  to  be  more  quickly  and  easily 
aroused  when  drunk  than  sober ; ""  and  the  same  is  true  where 
the  drunkenness  is  prompted  by  mere  social  hilarity.""  If 
the  evidence  be  sufficient  to  raise  a  reasonable  doubt  as  to 
whether  the  accused  was  in  a  condition  to  have  premeditated 
the  ofEense  or  know  the  consequences  of  his  act,  or  been 
actuated  with  malice,  then  he  is  entitled  to  the  benefit  of  the 
presumption  that  he  was  in  such  a  condition,  and  he  is  not 


Rep.  209;  United  States  v. 
Meagher,  37  Fed.  875;  Charles  v. 
State,  13  Tex.  App.  658;  Jones  v. 
State,  29  Ga.  594;  Willis  v.  Com- 
monwealth, 32  Gratt.  929;  Hopt 
V.  People,  104  U.  S.  631;  26  L.  Ed. 
873;  Pignan  v.  State,  14  Ohio, 
555;  45  Am.  Dec.  558;  State  v. 
Robinson,  20  W.  Va.  713;  43  Am. 
Rep.  799;  State  v.  O'Neil,  51  Kan. 
651;  33  Pac.  287;  24  L.  R.  A. 
555;  State  v.  Johnson,  40  Conn. 
136;  Galliher  v.  Commonwealth,  2 
Duv.  164;  Hill  v.  State,  42  Neb. 
503;  60  N.  W.  916;  Buckhannon 
V.  Commonwealth,  86  Ky.  110;  5 
S.  W.  358;  9  Ky.  L.  Rep.  411. 

58  People  V.  Cassino,  30  Hun, 
388;  Asznian  v.  State,  126  Ind. 
347;  24  N  E.  123;  8  L.  R.  A.  33; 
People  V.  King,  27  Cal.  507;  87 
Am.  Dec.  95;  Kelly  v.  State,  3 
Sm.  &  M  518;  People  v.  Ham- 
mill,  2  Pa.'  k.  Cr.  Rep.  223. 


67  Wilkerson  v.  Commonwealth, 
88  Ky.  29;  9  S.  W.  836;  10  Ky. 
L.  Rep.  656;  Shannahan  v.  Com- 
monwealth, 8  Bush,  464;  8  Am. 
Rep.  465;  Ford  v.  State,  71  Ala. 
385;  Kelly  v.  State,  3  Sm.  &  M. 
518;  Moon  v.  State,  68  Ga.  687; 
State  V.  Johnson,  40  Ind.  136. 

58  Blimm  v.  Commonwealth,  7 
Bush,  320. 

58  State  V.  Hurley,  Houst.  Cr. 
Rep.  (Del.)  28;  People  v.  Dillon, 
8  Utah,  92;  30  Pac.  150;  Bast- 
wood  v.  People,  3  Park.  Cr.  Rep. 
25;  Rex  v.  Thomas,  7  Car.  &  P. 
817;  Willis  v.  Commonwealth,  32 
Gratt.  929;  Cartwright  v.  State, 
8  Lea,  377.  See  Commonwealth  v. 
Hawkins,  3  Gray,  463. 

60  Kriel  v.  Commonwealth,  5 
Bush,  363;  Smith  v.  Common- 
wealth, 1  Duv.  (Ky.)  224. 
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bound  to  prove  his  condition  beyond  a  reasonable  doubt."^ 
The  mere  fact  that  the  accused  was  drunk  when  he  committed 
the  homicide  does  not,  as  a  matter  of  law,  reduce  his  crime 
in  degree  from  murder  in  the  first  to  murder  in  the  second 
degree  or  to  manslaughter,  it  being  merely  a  fact  for  the 
jury  to  consider  in  determining  his  mental  condition,"-  for 
one  may  be  actuftted  by  malice  though  drunk. °^  As  a  rule, 
evidence  of  drunkenness  is  received  with  caution,  even  with  , 
great  caution."*  If  there  >be  no  degrees  in  the  offense,  and 
no  specific  intent  is  involved,  then  evidence  of  drunkenness 
is  not  admissible."-'  If  the  defendant  formed  the  design  to 
commit  the  murder  and  voluntarily  became  drunk  for  the 
purpose  of  committing  it,  then  he  is  not  entitled  to  have  his 
offense  reduced  from  the  first  to  the  second  degree,  and  evi- 
dence of  that  fact  being  shown,  the  court  may  rightly  refuse 
to  instruct  the  jury  that  his  intoxication  may  reduce  the 
degree  of  his  offense  from  what  it  would  otherwise  be."" 
Evidence  of  intoxication  can  only  be  considered  to  reduce  the 
degree  of  the  offense  and  not  as  a  defense,"^  for  intoxication 

61  Smith  V.  state,  4  Neb.  277;  ee  State  v.  Dillard,  59  W.  Va. 
Gustavenson  v.  State,  10  Wyo.  l97;  53  S.  E.  117;  State  v.  Gut, 
300;  68  Pac.  1006.  13  Minn.  341;   State  v.  Kale,  124 

62  State  V.  Johnson,  40  Conn.  N.  C.  816;  32  S.  E.  892;  Upstone 
136;  United  States  V.  Meagher,  37  v.  People,  109  111.  169;  Cook  v. 
Fed.  875;  Cook  v.  Territory,  3  State,  46  Fla.  20;  35  So.  665; 
Wyo.  110;  4  Pac.  887;  King  v.  Blim  v.  Commonwealth,  7  Bush, 
State,    90   Ala.    612;    8    So.    856;  320. 

Gwatkin     v.     Commonwealth,     9  67  State  v.  Pell   (Iowa),  119  N. 

Leigh,  678;  33  Am.  Dec.  264.  W.  154;   People  v.  Methever,  132 

6s  State  V.  Ashley,  45  La.  Ann.  Cal.  326;   64  Pac.  481;   People  v. 

1036;   People  v.  Fish,   125   N.  Y.  Hower,  151  Cal.  638;  91  Pac.  507; 

136;  26  N.  E.  319.  Brennan  v.  People,  37  Colo.  256; 

64  People  V.  Ferris,  55  Cal.  588 ;  86  Pac.  79 ;  Kriel  v.  Common- 
People  V.  Lewis,  36  Cal.  531;  wealth,  5  Bush,  363;  People  v. 
United  States  v.  Meagher,  37  Fed.  Fuller,  2  Park.  Cr.  Rep.  16 ;  Cleve- 
875;  People  v.  Kemmler,  119  N.  land  v.  State,  86  Ala.  1;  5  So. 
Y.  580;  24  N.  E.  9;  People  v.  Vin-  426;  State  v.  Johnson.  40  Conn, 
cent,  95  Cal.  426;  30  Pac.  581;  136;  Jones  v.  State,  29  Ga.  594; 
People  V.  Belencia,  21  Cal.  544.  Garner  v.   State,  28  Fla.    113;    9 

asEngelhardt  v.  State,  88  Ala.  So.    835;    People    v.    Vincent,    95 

100;  7  So.  154.  Cal.   425;    30  Pac.   581;    State  v. 
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is  not  an  absolute  defense.''*  It  has  been  held  that  intoxica- 
tion, however  great,  is  no  answer  to  a  charge  of  murder  in 
the  second  degree,*^  and  it  cannot  reduce  a  charge  of  murder 
to  manslaughter ; ''"  but  it  will  not  prevent  the  provocation 
offered  by  the  deceased  to  the  accused  from  reducing  what 
would  otherwise  have  been  murder  to  the  lowest  grade  of 
homicide.''^  So  it  has  been  said  it  is  of  little  weight  if  the 
charge  be  -of  murder  in  the  second  degree,  unless  it  existed 
to  such  an  extent  as  to  show  the  accused  was  at  the  time  of 
the  offense  incapable  of  forming  a  purpose,  or  did  not  intend 
to  act  as  he  did,  or  unless  it  caused  or  was  caused  by  a 
sudden  quarrel  so  as  to  make  the  act  manslaughter.^^  But 
the  fact  that  the  accused  was  drunk  when  he  accidentally 
discharged  a  revolver  and  killed  another  does  not  render  the 
killing  a  willful  and  premeditated  felony.''^ 


Agnew,  10  N.  J.  L.  Jr.  165;  Wil- 
liams V.  State,  81  Ala.  1;  1  So. 
179;   60  Am.  Kep.  133. 

68  Commonwealth  v.  Nazarko 
(Pa.),  73  Atl.  210;  Cleveland  v. 
State,  84  Ala.  1 ;  4  So.  193 ;  State 
V.  Martin  (N.  J.),  3  Crim.  L.  Mag. 
44. 

eo  Commonwealth  v.  Piatt,  1 1 
Phila.  415.  See  State  v.  Johnson, 
41  Conn.  584. 

70  Brown  v.  State,  4  Tex.  App. 
275;  Hanvey  v.  State,  68  Ga.  612; 
State  V.  Weaver,  35  Ore.  415;  58 
Pac.  109;  State  v.  Robinson,  20 
W.  Va.  713;  43  Am.  Rep.  799. 

71  Pirtle  V.  State,  9  Humph. 
663;  People  v.  Langton,  67  Cal. 
427 ;  State  v.  Robinson,  20  W.  Va. 
713;  43  Am.  Rep.  799;  People  v. 
Nichol,  34  Cal.  211. 

JsDaVis  V.  State,  25  Ohio  St. 
369. 

73  State  v.  Cross,  42  W.  Va. 
253;  24  S.  E.  996. 

Justice  Simkins,  of  the  Texas 
Court    of    Criminal    Appeals,    in 


1892,  discussed  the  question  of  ad- 
mission of  evidence  to  show  intoxi- 
cation of  the  accused  in  a  way  that 
is  worthy  of  careful  consideration. 
"There  is  no  question  that,"  says 
he,  "under  the  common  ■  law,  in- 
toxication was  not  deemed  a  de- 
fense for  any  criminal  act,  even 
though  done  while  a  person  was 
insensible  to  his  surroundings,  un- 
conscious of  his  acts,  and  had  no 
memory  or  understanding;  and 
such  was  the  law  in  England  and 
America  as  late  as  1835.  During 
the  past  sixty  years  there  has  been 
a  persistent,  and  in  the  English 
and  many  of  the  American  courts, 
a  successful  effort  to  ingraft  upon 
the  common  law  proposition  that 
drunkenness  ought  to  be  admitted 
in  evidence,  not  to  excuse,  justify 
or  mitigate  the  crime,  but  simply 
to  throw  light  upon  the  mental 
status  of  the  offender,  to  enable 
the  jury  to  find  out  what  crime 
had  been  committed;  or,  rather, 
by  proving  the  absence  of  the  nee- 
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Sec.  1120.    Intoxication  reducing  grade  of  homicide — ^Malice 
— Premeditation. 

While  voluntary  intoxication  is  no  defense  to  a  charge  of 
crime,  yet  it  may  be  shown  ■n*here  the  offense  consists  of 


essary  constituents  of  the  crime, 
such  as  malice,  pMmeditation,  in- 
tent, etc.,  to  show  that  no  crime 
was  committed.  At  first  the  prop- 
osition was  only  insisted  upon  and 
applied  in  murder  cases,  or  as- 
saults with  intent  to  murder,  but 
the  doctrine  was  soon  pushed  out 
to  its  logical  results,  and  is  now 
.applied  by  some  courts  to  every 
species  of  crime  which  has  an  in- 
tent. It  is  now  generally  held  that 
intoxication  is  admissible  as  evi- 
dence in  all  the  States  where 
murder  is  divided  into  degrees,  not 
to  deny  the  guilt,  but  to  determine 
the  degree.  But  this  innovation 
on  the  common  law  was  vigorously 
opposed  by  the  early  judges.  It 
■was,  indeed,  by  its  advocates  ad- 
mitted to  be  [a]  dangerous  doc- 
trine, and  one  that  ought  'to  be 
received  with  caution."  Justice 
Simkins  then  calls  attention  to 
vacillating  change  of  views  on 
the  question,  using  the  Tennessee 
cases  to  illustrate  the  question, 
and  proceeds  thus:  "It  is  diificult 
for  an  ordinary  mind  to  under- 
stand how  drunkenness  is  admis- 
sible to  shed  light  on  the  mental 
status  of  the  oflfenderj  and  yet  not 
mitigate  his  offense;  how  it  may 
be  a  circumstances  to  be  consid- 
ered by  the  jury  in  determining 
the  extent,  and  yet  not  be  an  ex- 
cuse for  crime,  if  taken  into  con- 
sideration at  all.  It  is  claimed 
there  is  no  inconsistency,  because 
intoxication  simply  goes  to   show 


that  no  crime  has  been  committed. 
It  would  certainly  seem  that,  if 
no  crime  had  been  committed,  it 
is  immaterial  whether  the  defend- 
ant was  drunk  or  sober.  If  all 
the  facts  in  the  case  except  the 
drunkenness  show  a  crime  was 
committed,  yet  the  element  of 
drunkenness  changes  the  nature  of 
the  offense,  and  makes  it  nothing, 
it  must  certainly  excuse  the  crime. 
It  unquestionably,  overturns  the 
common  law  doctrine;  and  the 
naked  proposition,  divested  of  its 
metaphysical  distinctions  and  fine- 
spun explanations,  is  boldly  as- 
serted, that  drunkenness  can  avoid 
moral  and  legal  responsibility  for 
crime.  Punishment  for  crime 
rests  upon  the  theory  that  the 
criminal  not  only  has  possession 
of  his  will,  but  of  the  power  to 
control  it.  It  is  upon  this  fact 
that  human  responsibility  must 
rest.  The  drunkard  does  not  lose 
the  power  to  control  his  will  un- 
less unconscious,  but  he  does  lose 
the  desire  to  do  so.  So  all  crim- 
inals become  such  because  they 
lose  the  desire  to  control  their 
will;  hence  the  necessity  for  the 
strong  arm  of  the  law.  to '  supply 
that  missing  incentive  for  good 
behavior  which  was  lost  by  vicious 
indulgence.  It  cannot  be  denied 
there  is  a  great  difference  between 
a  crime  deliberately  planned  and 
executed  by  a  sober,  calculating 
criminal,  and  one  hastily  commit- 
ted by  one  whose  mind  is  clouded 
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several  grades,  for  the  purpose  of  reducing  it  from  a  higher 
to  a  lower  grade.  This  is  particularly  true  of  a  case  of 
murder,  consisting  of  first  and  second  degrees.  "When  a 
statute  establishing  different  degrees  of  murder,"  said  Justice 
Gray,  of  the  Supreme  Court  of  the  United  States,  "requires 
deliberate  premeditation  in  order  to  constitute  murder  in  the 
first  degree,  the  question  whether  the  accused  is  in  such  a 
condition  of  mind,  by  reason  of  drunkenness  or  otherwise,  as 
to  be  capable  of  deliberate  premeditation,  necessarily  becomes 
a  material  subject  of  consideration  by  the  jury.'"*  "A 
deliberate  intent  to  take  life  is  an  essential  element  of 
murder, ' '  said  the  Court  of  Appeals  of  Kentucky.  ' '  Drunken- 
ness as  a  fact  may,  therefore,  be  proven  as  bearing  upon  its 
existence  or  non-existence.  It  is  not  admissible  upon  the 
ground  that  it  in  and  of  itself  excuses  or  mitigates  the  crime, 
because  one  offense  cannot  justify  or  palliate  another,  but 
because,  under  the  circumstances  of  the  case,  it  may  tend  to 
show  that  the  less  and  not  the  greater  offense  was  com- 
mitted."^" "A  deliberate  intent  to  take  life  is  an  essential 
element  of  that  offense, ' '  said  the  Supreme  Court  of  Connecti- 
cut, speaking  of  the  offense  of  murder.  "The  existence  of 
such  an  intent  must  be  shown  as  a  fact.  Implied  malice  is 
sufficient  at  common  law  to  make  the  offense  murder,  and 
under  our  statute  to  make  it  murder  in  the  second  degree; 
but  to  constitute  murder  in  the  first  degree  actual  malice 
must  be  proved.    Upon  this  question  the  state  of  the  prisoner's 

or  infuriated  by  intoxication;  but  Evers  v.  State,  31   Tex.   Or.  Rep. 

human  laws  are  based  upon  con-  318;    20  S.  W.  744;    18  L.  K.  A. 

siderations   of  public   policy,   and  421;  37  Am.  St.  811. 

look  rather  to  the  maintenance  of  If  the   defense  is   insanity,  the 

the  social  order  and  personal  se-  State  may  show  that  the  accused 

curity  of  the  citizen  than  to  fine  was  drunk  when  he  committed  the 

discriminations  in  the  conduct  of  crime.    Porter  v.  State  (Ala.),  33 

wrongdoers.    Against  the  ordinary  So.  694. 

assassin  or  wrongdoer  there  may  ^iHopt    v.    People,    104    U.    S. 

be  some  check — caution  may  ward  631. 

oif  the  crime,  or  innocence  may  es-  '5  Buckhannon       v.       Common- 
cape  its  work;   but  the  drunkard  wealth,  86  Ky.  110;  5  S.  W.  358; 
is    dangerous   to   the   innocent   as  9  Ky.  L.  Eep   411. 
well    as    to   the   most   depraved." 
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mind  is  material.  In  behalf  of  the  defense,  insanity,  intoxi- 
cation,  or  any  other  fact  which  tends  to  prove  that  the 
prisoner  was  incapable  of  deliberation  was  competent  evi- 
dence for  the  jury  to  weigh.  Intoxication  is  admissible  in 
such  eases,  not  as  an  excuse  for  crime  nor  in  mitigation  of 
punishment,  but  as  tending  to  show  that  the  less  and  not  the 
greater  offense *was  in  fact  committed.'"*  Speaking  along 
the  same  line.  Justice  Mitchell  said,  in  what  is  a  leading  case 
on  the  subject:  "Drunkenness  cannot  be  considered  as  an 
excuse  for  crime,  but  may  be  taken  into  consideration  for 
the  purpose  solely  of  passing  on  the  fact  of  premeditation, 
keeping  in  view  the  fact  that  a  man  may  act  with  premedita- 
tion while  under  the  influence  of  intoxicating  liquor,  or  he 
may  have  harbored  the  design  to  commit  the  crime  before 
becoming  intoxicated. ' '  "  And  the  same  learned  judge  con- 
tinues, in  fixing  a  test  upon  the  question  under  discussion: 
"In  order  that  there  may  be  no  misapprehension,  and  to 
prevent  voluntary  intoxication  from  being  used  as  a  cloak  to 
shield  those  who  from  sheer  wickedness  of  heart,  and  regard- 
less of  consequences,  allow  themselves  to  be  driven  to  the 
commission  of  crimes,  it  should  be  said  that  mere  intoxication, 
in  the  absence  of  such  mental  incapacity  resulting  therefrom 
as  renders  one  who  takes  the  life  of  another  incapable  of 
thanking  deliberately  and  meditating  rationally  upon  the 
purpose  to  take  human  life,  and  which  leaves  him  with  full 
power  to  know  the  quality  of  his  act,  and  to  abstain  from  it, 
cannot  of  itself  be  regarded  as  sufficient  to  reduce  a  homicide 
from  murder  in  the  first  to  murder  in  the  second  degree.''* 
In  other  words,  there  must  be  'the  absence  of  that  self- 
determining  power,  which  in  a  sane  mind  renders  it  conscious 
of  the  real  nature  of  its  own  purposes  and  capable  of  resist- 
ing wrong  impulses.  Where  this  self-governing  power  is 
wanting,  whether  it  is  caused  by  insanity,  gross  intoxication, 
or  other  controlling  influences,  it  cannot  be  said  truthfully 

"1  State    V.    Johnson,    40    Conn.  's  Citing    Walker    v.    State,    85 

136.  Ala.   7;    7   Am.   St.  Rep.    17,   and 

77  Aszman    v.    State,    123    Ind.  1  Bishop  Criminal  Law,  §  410. 
347;  24  N.  E.  123;  8  L.  R.  A.  33. 
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that  the  mind  is  fully  conscious  of  its  own  purpose  and  de- 
liberates or  premeditates  in  the  sense  of  the  act  describing 
murder  in  the  first  degree. '  " '»  If,  therefore,  the  accused 
at  the  time  he  committed  the  offense,  was  so  intoxicated, 
though  voluntarily  so,  as  to  be  incapable  of  planning  the 
murder  or  acting  with  premeditation,  he  cannot  be  held  t6 
have  been  guilty  of  murder  in  the  first  degree,  and  conse- 
quently evidence  of  his  intoxication  is  always  admissible  to 
show   that   fact.*"     But  where   a   statute   provides   that   if 


"  Quoting    Jones    v.     Common- 
wealth, 75  Pa.  St.  403. 

80  Eegina  v.  Davis,  14  Cox  Crim. 
Cas.  563 ;  28  Mack  Eng.  Kep.  657 ; 
Aszman  v.  State,  123  Ind.  347; 
24  N.  E.  123 ;  8  L.  R.  A.  33 ;  Smitli 
V.  Commonwealth,  1  Duv.  224; 
State  V.  Garvey,  11  Minn.  154; 
Cline  V.  State,  43  Ohio,  332;  1 
N.  E.  22;  Pigman  v.  State,  14 
Ohio,  555;  Lytle  v.  State,  31  Ohio 
St.  196;  Davis  v.  State,  25  Ohio 
St.  369;  Roberts  v.  People,  19 
Mich.  401;  State  v.  Welch,  21 
Minn.  22;  Hopt  v.  People,  104  U. 
S.  631;  Commonwealth  v.  Dorsey, 
103  Mass.  412;  Pirtle  v.  State,  9 
Humph.  663;  Haile  v.  State,  11 
Humph.  154;  Jones  v.  Common- 
wealth, 75  Pa.  St.  403;  Keenan  v. 
Commonwealth,  44  Pa.  St.  55 
People  V.  Belencia,  21  Cal.  544 
State  V.  Johnson,  40  Conn.  130 
State  V.  Johnson,  41  Conn.  584 
State  V.  Sopher,  70  Iowa,  494;  30 
N.  W.  917;  Buckhannon  v.  Com- 
monwealth, 86  Ky.  110;  5  S.  W. 
358;  9  Ky.  L.  Rep.  411;  Jones  v. 
State,  29  Ga.  594;  People  v.  Wil- 
liams, 43  Cal.  344;  State  v.  Rob- 
inson, 20  W.  Va.  713;  43  Am.  Rep. 
799;  People  v.  Odell,  1  Dak.  197; 
46  N.  W.  601;  Colbath  v.  State, 
4  Tex.  App.  76;  Brown  v.  State,  4 


Tex.  App.  27S;  McCarty  v.  State, 

4  Tex.  App.  461 ;  Payne  v.  State, 

5  Tex.  App.  35;  Pocket  v.  State, 
5  Tex.  App.  552;  Ferrell  v.  State, 
43  Tex.  503;  Swan  v.  State,  4 
Humph.  136;  Boswell  v.  Common- 
wealth, 20  Gratt.  860;  State  v. 
Sneed,  88  Mo.  138;  3  West.  Rep. 
797;  'Cartwright  v.  State,  8  I^a, 
376;  People  v.  Walker,  38  Mich. 
156;  People  v.  Harris,  29  Cal. 
678;  People  v.  Eastwood,  14  N. 
Y.  562;  Barber  v.  State,  39  Ohio 
St.  660;  Rex  v.  Carroll,  7  Car.  & 
P.  145;  Rex  v.  Thomas,  7  Car.  & 
P.  817;  Malone  v.  State,  49  Ga. 
210;  State  v.  Mowry,  37  Kan.  369; 
15  Pac.  282;  State  v.  Garrand,  5 
Ore.  216;  People  v.  Mills,  3  N.  Y. 
Cr.  Rep.  184;  Nichols  v.  Common- 
wealth, 11  Bush,  575;  People  v. 
Jones,  63  Cal.  168;  Peoplje  v. 
Haley,  48  Mich.  495;  12  N.  W, 
671;  Cornwell  v.  State,  Mart.  & 
Y.  147;  Willis  v.  Commonwealth, 
32  Gratt.  929;  People  v.  Batting, 
49  How.  Pr.  392;  Eastwood  v. 
People,  3  Parker  Cr.  Cas.  25;  af- 
firmed, People  v.  Eastwood,  14  N. 
Y.  562;  State  v.  Walker,  7  N.  J. 
L.  Jr.  86;  State  v.  Agnew,  10  N. 
J.  L.  Jr.  165;  State  v.  O'Neil,  51 
Kan.  651;  33  Pac.  287;  24  L.  E. 
A.  555 ;  Upstone  v.  People,  109  HI. 
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one  assail  another  to  rob  him,  and  in  doing  so  unpremedi- 
tatively  kill  him,  he  shall  be  guilty  of  murder,  voluntary 


169;  Eodgers  v.  People,  15  How. 
Pr.  557;  3  Park.  Cr.  Rep.  632; 
Tucker  v.  United  States,  151  U. 
S.  164;  14  Sup.  Ct.  299;  38  L;  Ed. 
112;  Cammonw^lth  v.  Ba- 
ker, 11  Phila.  631;  33  Leg.  Int. 
367;  Marshall  v.  State,  59  Ga. 
154;  Williams  v.  State,  81  Ala. 
1;  1  So.  179;  60  Am.  Rep.  133; 
Cleveland  v.  State,  86  Ala.  1;  5 
So.  426;  Norfleet  v.  State,  4 
Sneed,  340;  Commonwealth  v. 
Piatt,  11  Phila.  421;  Common- 
wealth V.  Fletcher,  33  Phila.  Leg. 
Int.  13;  8  Leg.  Gaz.  13;  Common- 
wealth V.  Crozier,  1  Brewster,  349; 
Commonwealth  v.  Hart,  2  Brew- 
ster, 546 ;  Commonwealth  v.  Smith, 
1  Leg.  Gaz.  196;  Commonwealth 
V.  Perrier,  3  Phila.  229;  15  Leg. 
Int.  333 ;  State  v.  Agnew,  10  N.  J. 
L.  165;  People  v.  Williams,  43 
•  Cal.  344 ;  McGinnis  v.  Common- 
wealth, 102  Pa.  66 ;  Cook  v.  State, 
46  Fla.  20;  35  So.  665;  Seaborn 
V.  Commonwealth  (Ky.),  80  S. 
W.  223;  25  Ky.  L.  Rep.  2203; 
State  V.  Hertzog,  55  W.  Va.  74; 
46  S.  E.  792;  Thomas  v.  State,  47 
Ela.  99;  36  So.  161;  Henderson 
V.  Commonwealth  (Ky.),  72  S.  W. 
781;  24  Ky.  L.  Rep.  1985;  State 
V.  Davis,  52  W.  Va.  224;  43  S.  E. 
99;  Porter  v.  State,  135  Ala.  51; 
33  So.  694;  McCormick  v.  State, 
66  Neb.  337;  92  N.  W.  606;  State 
v.  Hill,  46  La.  Ann.  27;  14  So. 
294;  State  v.  Greer,  29  Minn.  221; 
13  N.  W.  140;  Starke  v.  State, 
49  Fla.  41;  37  So.  850;  State  v. 
Dillard,  59  W.  Va.  197;  53  S.  E. 
117;  Robb  v.  Commonwealth 
(Ky.),  101  S.  W.  918;  31  Ky.  L. 


Rep.  246;  Heninburg  v.  State,  151 
Ala.  26;  43  So.  959;  People  v. 
Hower,  151  Cal.  638;  91  Pae.  507; 
Norman  v.  Commonwealth  (Ky. ), 
104  S.  W.  1024;  31  Ky.  L.  Rep. 
1283;  State  v.  Blodgett,  50  Ore. 
329;  92  Pac.  820;  Atkins  v.  State 
(Tenn.),  105  S.  W.  353;  13  L.  R. 
A.  (N.  S.)  1031;  State  v.  Kid-, 
well,  62  W.  Va.  466;  59  S.  E. 
494;  13  L.  K.  A.  (N.  S.)  1024; 
Miller  v.  State,  52  Tex.  Cr.  App. 
72;  105  S.  W.  502;  People  v. 
Pekarz,  185  N.  Y.  470;  78  N.  E. 
294;  Brennan  v.  People,  37  Colo. 
256;  86  Pac.  79;  State  v.  Hogan, 
117  La.  863;  42  So.  352;  State  v. 
Rowell,  75  S.  C.  494;  56  S.  B. 
23;  State  v.  Johnny,  29  Nev. 
203;  87  Pac.  83;  People  v.  Koer- 
ner,  117  N.  Y.  App.  Div.  40;  102 
N.  Y.  Supp.  93;  affirmed,  191  N. 
Y.  528;  84  N.  E.  1117;  State  v. 
Adams  (DeL),  65  Atl.  510;  State 
V.  Faino,  1  Marv.  (Del.)  492;  2 
Hardesty,  153;  41  Atl.  134;  Peo- 
ple v.  Hill,  123  Cal.  47;  55  Pac. 
692;  Gustavenson  v.  State,  10 
Wyo.  300;  68  Pac.  1006;  People 
V.  Methever,  132  Cal.  326;  64  Pac. 
481;  Hempton  v.  State,  111  Wis. 
127;  86  N.  W.  596;  Wilson  v. 
State,  60  N.  J.  L.  171;  37  Atl. 
954;  Wilkerson  v.  Commonwealth, 
88  Ky.  29;  9  S.  W.  836;  10  Ky. 
L.  Rep.  656;  Seaborn  v.  Common- 
wealth (Ky.),  80  S.  W.  223;  25 
Ky.  L.  Rep.  2203;  Montgomery  v. 
State  (Ala.),  49  Soj  1902;  Robin- 
son V.  State,  130  Ga.  361;  60  S. 
E.  1005;  Commonwealth  v.  Na- 
zarko  (Pa.),  73  Atl.  210;  State  V. 
Pell  (Iowa),  119  N.  W.  154;  State 
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drunkenness  is  no  excuse,  especially  if  he  has  sufficient 
capacity  to  know  what  he  is  doing  in  making  the  attempt 
to  rob.*^ 


Sec.  1121.    Extent  of  intoxication  to  reduce  the  degree  of 
the  offense. 

Nearly  all  the  cases  lay  down  the  rule  that  the  extent  of 
intoxication  to  reduce  the  offense  from  murder  in  the  first 
to  the  second  degree  must  be  such  at  the  time  of  the  killing 
as  to  render  the  accused  incapable  of  entertaining  a  pre- 
meditated design,  and  if  he  was  in  such  an  intoxicated  con- 
dition that  he  was  incapable  of  entertaining  any  design  to 
kill  he  was  in  that  condition.'-  The  incapacity  to  entertain 
a  deliberate  design  to  kill  may  be  only  a  temporary  one.** 
Whether  or  not  the  accused  was  incapable  of  premeditation 
or  forming  a  design  to  kill  is  a  question  for  the  jury  and 
not  the  court.**     The  accused  cannot  escape  conviction  on 


V.  Corrivau,  93  Minn.  176;  100 
N.  W.  638;  People  v.  Griffith,  146 
Cal.  339;  80  Pac.  68;  Bleich  v. 
.People,  227  111.  80;   81  N.  E.  36. 

81  Commonwealth  v.  Miller,  4 
Phila.  195,  210;  17  Leg.  Int.  276, 
285. 

82  State  V.  Corrivau,  93  Minn. 
176;  100  N.  W.  638;  King  v. 
State,  90  Ala.  612;  8  So.  856; 
Nichols  V.  Commonwealth,  11 
Bush,  575;  State  v.  Douglass,  28 
W.  Va.  297;  Hempton  v.  State, 
111  Wis.  127;  86  N.  W.  596;  State 
V.  Truitt,  5  Pennewill  (Del.)  460; 
62  Atl.  790;  Gustavenson  v.  State, 
10  Wyo.  300;  68  Pac.  1006;  Com- 
monwealth V.  Gilbert,  165  Mass. 
45;  42  N.  E.  336;  People  v.  Hill, 
123  Cal.  47 ;  55  Pac.  692 ;  State  v. 
Sparegrove,  134  Iowa,  599;  112 
N.  W.  83;  State  v.  Johnny,  29 
Nev.  203;  87  Pac.  3;  Atkins  v. 
State  (Tenn.),  105  S.  W.  353; 
13  L.  E.  A.    (N.  S.)    1031;  Mor- 


rison V.  State,  84  Ala.  405 ;  Brown 
V.  State,  142  Ala.  287;  38  So. 
268;  United  States  v.  Cornell,  2 
Mason,  91;  Fed.  Caa.  No.  14868; 
Mclntyre  v.  People,  38  111.  514; 
Commonwealth  v.  Perrier,  3  Phila. 
229;  15  Leg.  Int.  333;  Common- 
wealth V.  Crozier,  1  Brewster 
(Pa.),  349;  State  v.  Eigley 
(Idaho),  62  Pac.  679;  Common- 
wealth V.  Hart,  2  Brewster  (Pa-), 
546;  Commonwealth  v.  Smith,  1 
Leg.  Gaz.  196;  Cartwright  v. 
State,  8  Lea,  376 ;  Warner  v.  State, 
56  N.  J.  L.  686;  29  Atl.  505;  44 
Am.  St.  415. 

S3  State  V.  Faino,  2  Hardesty 
(Del.),  153;  1  Marv.  492;  41  Atl. 
134;  Wilson  v.  State,  60  N.  J.  L. 
171;  37  Atl.  954. 

84  Hempton  v.  State,  111  Wis. 
127 ;  86  N.  W.  596 ;  Commonwealth 
V.  Hagenlock,  140  Mass.  125;  3 
N.  E.  36;  State  v.  Adams  (Del.), 
65  Atl.  510;   State  v.  Rowell,  75 
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the  ground  of  intoxication  because  he  thought  the  decedent 
intended  to  do  him  great  jjodily  harm  and  he  killed  him  in 
self-defense,  if  a  sober  man  would  not  have  so  thought  and 
acted.*^  If  the  accused  had  sufificient  possession  of  his  facul- 
ties to  form  an  intent,  and  voluntarily  and  purposely  did  the 
act,  then  the  jury  may  presume  he  intended  the  actual  con- 
sequences of  his«crime,'*  and  mere  nervous  excitement  will 
not  aid  him  in  his  defense.*'  If  the  accused  did  not 
know  what  he  was  doing,  or  was  unconscious  of  it,  not  know- 
ing why  he  did  it,  or  that  his  action  and  the  means  he  was 
using  were  natilrally  adapted  and  calculated  to  endanger 
life,  he  did  not  have  sufficient  capacity  to  entertain  an  intent 
to  kill,  and  such  an  intent  cannot  be  inferred  from  his  act.*' 
But  a  person  who  is  sober  enough  to  force  his  way  into  a 
building,  follow  his  victim  from  room  to  room,  announce  his 
intentions  to  kill  him,  provide  himself  with  a  weapon  fitted 
for  that  purpose,  commit  the  homicide  with  repeated  blows, 
and  plan  and  execute  an  immediate  escape,  is  sober  enough 
to  have  inflicted  upon  him  the  sentence  of  murder  in  the 
first  degree.*"    And  so  is  one  who  puts  arsenic  in  his  victim's 

S.  C.  494;   56  S.  E.  23;   Brennan  often  he  got  drunk  is  immaterial, 

V.  People,   37  Colo.  256;   86  Pac.  where  mere  drunkenness   is  to  be 

79;    McGinnis   v.    Commonwealth,  relied  upon.     Henuberg   v.   State, 

102   Pa.   66;    People  v.  Jones,   63  151  Ala.  26;  43  So.  959. 

Cal.  168;  Rather  v.  State,  25  Tex.  so  People  v.  Fish,  125  N.  Y.  136; 

App.  623;  9  S.  W.  69.  26  N.  E.  319;   Roberts  v.  People, 

85 Atkins  V.  State   (Tenn.),  105  19  Mich.  401. 

S.  W.  353;    13  L.  R.  A.    (N.  S.)  st  Casat  v.  State,  40  Ark.  511; 

1031.  People   v.    Robinson,   2   Park.   Cr. 

An  instruction  that  if  accused  Rep.  235. 

was  too  drunk  to  "coin"  a  design,  ss  Roberts    v.   People,    19   Mich, 

the  jury  might  look  to  his  intoxi-  401 ;  State  v.  Robinson,  20  W.  Va. 

cated      condition      to      determine  713;    43   Am.  Rep.  799;   Jones  v. 

whether  he  provoked  the   difficul-  Commonwealth,  75  Pa.  403;  State 

ties   is   erroneous,   because   giving  v.   McDaniel,   115   N.   C.    807;    20 

undue  prominence  to  a  part  of  evi-  S.   E.   622. 

dence.     Davis  v.  State    (Ala.),  55  so  Kenny  v.  People,  31  N.  Y. 330; 

So.  561.  Territory    v.    Franklin,    2    N.    M. 

If  there  be  no  pretense  he  was  307;  State  v.  Hansen,  25  Ore.  391; 

insane   from   drink  When  the   act  35  Pac.  976;  36  Pac.  296;  State  v. 

was   committed,   evidence  of   how  McDaniel,  115  N.  C.  807;  20  S.  E. 
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drink  with  intent  to  kill  him,  though  greatly  excited.'"  If 
the  homicide  is  the  result  of  deliberation,  premeditation  and 
malice,  and  is  committed  in  cold  blood,  intoxication  is  of 
no  avail  in  the  reduction  of  the  degree  of  the  ofEense,"^  and 
evidence  of  intoxication  should  not  be  considered  if  the  act 
was  done  willfully.^^  So  it  has  been  held  that  if  the  accused 
used  a  deadly  weapon  his  drunkenness  furnishes  no  excuse,** 
although  if  he  had  used  a  weapon  not  deadly  in  its  con- 
struction the  jury  might  consider  his  intoxication.**  Thus, 
if  one  has  mind  enough  to  intentionally  shoot  at  another, 
although  drunk,  he  has  mind  enough  to  intend  the  conse- 
quences of  his  act.*"  Yet  some  of  the  cases  hold  where  a 
murder  is  committed  with  such  an  instrument,  without  provo- 
cation, if  it  be  shown  the  accused  was  so  drunk  at  the  time 
as  to  be  truly  incapacitated  from  acting  from  motive,  his 
drunkenness  will  be  available  to  him  in  his  defense.*"  A 
drunken  condition  which  leaves  the  accused  his  full  power  to 
know  the  quality  of  his  act  and  to  abstain  from  doing  it, 
cannot  reduce  the  homicide  from  murder  in  the  first  to  that 
in  the  second  degree,  notwithstanding  his  mental  incapacity 
renders  him  incapable  of  thinking  deliberately  or  determining 


622;  State  v.  Tatro,  50  Vt.  483 
State  V.  Douglass,  28  W.  Va.  297 
State  V.  Robinson,  20  W.  Va.  713 


Tatro,  50  Tt.  483 ;  People  v.  Ham- 
mill,  2  Park.  Cr.  Cas.  223 ;  Keenan 
V.  Commonwealth,  44  Pa.  55;   84 


43    Am.    Rep.    799;     Honesty    v.  Am.  Dec.  414. 

Commonwealth,  81  Va.  283.  »3  Lauergan  v.  People,  50  Barb. 

90  People  V.  Robinson,  2  Park.  266;  Rex  v.  Meakin,  7  Car.  &  P. 
Cr.  Rep.  235.  297;    Kenny  v.  People,  31  N.  Y. 

91  State  V.  Hansen,  25  Ore.  391 ;  330;  Kelly  v.  Commonwealth,  ' 
35  Pac.  976;  36  Pac.  296;  State  v.  Gr.  Cas.  (Pa.)  484  (a  crowbar)  ; 
McDaniel,  115  N.  C.  807;  20  S.  E.  Surber  v.  State,  99  Ind.  71. 

622;   State  v.  Tatro,  50  Vt.  483;  9*  Rex  v.  Meakin,  7   Car.   &  P. 

State  V.  Douglass,  28  W.  Va.  297;  297. 

State  V.  Robinson,  20  W.  Va.  713;  96  Estes    v.    State,    55    Ga.    30; 

43  Am.  Rep.  799 ;  Honesty  v.  Com-  Marshall  v.  State,  59  Ga.  154. 

monwealth,  81  Va.  283;   State  v.  96  Kenney  v.  People,  27  How.  Pr. 

Gut,  13  Minn.  343.  202;  State  v.  Bullock,  13  Ala.  413; 

92  People  V.  Jones,  2  Edw.  Sel.  State  v.  Sopher,  70  Iowa,  494;  30 
Cas.  88;   Warner  v.  State,  56  N.  N.  W.  917. 

J.  L.  686;   29  Atl.  505;   Stsi^  v. 
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rationally  upon  the  purpose  of  taking  life.''  But  the  accused 
need  not  have  been  deprived  of  all  power  of  volition,  nor  of 
all  ability  to  form  an  intent,  nor  of  all  power  to  deliberate 
and  premeditate  to  enable  the  jury  to  find  the  absence  of  the 
necessary  intent  or  degree  of  deliberation  or  premeditation  to 
constitute  the  crime.^* 

Sec.  1122.  Incapacity  to  deliberate,  reducing  homicide  be- 
low second  degree. 
"While  voluntary  intoxication  is  no  defense  to  a  charge  of 
the  commission  of  a  crime,  yet  it  may  be  an  important  factor 
to  reduce  the  grade  of  a  crime  consisting  of  different  degrees — 
as  murder  from  the  first  to  the  second  degree.  "Where  a 
homicide  results  from  the  use  of  a  dangerous  and  deadly^ 
weapon,"  said  Justice  Mitchell,  of  Indiana,  "the  law  implies 
malice,  and  an  intention  to  kill  from  the  effective  use  of  the 
weapon,  and,  therefore,  the  crime  is  presumably  murder  in 
the  second  degree.  No  degree  of  mental  disturbance  pro- 
duced by  voluntary  intoxication  will,  of  itself,  disconnected 
from  sudden  heat  or  other  circumstances,  avail  to  reduce  the 
crime  to  a  lower  grade  unless  such  a  diseased  condition  of 
the  mind  has  followed  the  habit  of  intoxication  as  to  render 
the  accused  incapable  of  distinguishing  between  right  and 
wrong,  or  of  controlling  his  conduct  when  free  from  the 

B'Aszman    v.    State,    123    Ind.  inson,  20  W.  Va.  713;  43  Am.  Eep. 

347;  24  N.  E.  123;  8  L.  R.  A.  33;  799;   Hill  v.   State,  42  Neb.  503; 

State    V.    Bullock,    13    Ala.    417;  60  N.  W.  916;  Cartwright  v.  State, 

State   V.   Davis,   9   Houst.    (Del.)  8  Lea,  377;  People  v.  Leonardi,  143 

407;  State  v.  McDaniel,  115  N.  C.  JiT.  Y.  360;  38  N.  E.  372;  Lancas- 

807;   20  S.  E.  622;   Cook  v.  Ter-  ter  v.  State,  2  Lea,  575;  Mclntyre 

ritory,  2  Wyo.   110;   4  Pac.  887;  v.  People,  38  lU.  514;   People  v. 

State  V.  Dearing,  65  Mo.  533;  Peo-  Fish,  125  N.  Y.  136;  26  N.  E.  319; 

pie  V.  Belencia,  21  Cal.  544;  Peo-  Davis  v.  State,  25   Ohio  St.  369; 

pie  V.  Williams,  43  CaL  344 ;  Com-  Madison  v.  Commonwealth,   17   S. 

monwealth  v.  Piatt,  11  Phila.  421;  W.  164;  13  Ky.  L.  Eep.  313. 
Commonvsrealth  v.  Crozier,  1  Brew-  ss  People  v.  Leonardi,  143  N.  Y. 

ster  (Pa.),  349;  Territory  v.  Dana  360;  38  N.  E.  372;  Haile  v.  State, 

(Ark.),    6    Lawson    Criminal   De-  11     Humph.     154;     Lancaster     v. 

lenses,    630;    Jones    v.    Common-  State,   2   Lea,    575;    Mclntyre   v. 

■wealth,  75  Pa,  403;  State  v.  Rob-  People,  38  111.  514. 
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influence  of  intoxicating  drink.  But  in  the  absence  of  evi- 
dence, either  direct  or  circumstantial,  there  is  no  presumption 
from  the  mere  fact  that  a  homicide  was  committed,  except  it 
be  in  the  perpetration  of  the  offenses  mentioned  in  the  statute, 
that  it  was  done  with  the  deliberation  or  premeditated  malice. 
Hence,  the  conclusion  logically  follows  that  murder  in  the 
first  degree,  in  which,  under  our  statute,  premeditated  malice 
is  the  distinguishing  ingredient,  can  only  be  committed  by 
one  possessed  of  the  mental  capacity  to  deliberate  and  pre- 
meditate, and  that  a  homicide  committed  by  one  who  at  the 
time,  for  any  reason,  is  incapacitated  to  think  deliberately,  or 
determine  rationally  as  to  the  quality,  character  and  conse- 
quences of  the  act,  cannot  be  murder  in  the  first  degree."  °' 

Sec.  1123.    Specific  intent — Assault  with  intent. 

While  drunkenness  not  resulting  in  insanity  is  not  an 
excuse  for  crime,  yet  "where,  however,  the  essense  of  a  crime 
depends  upon  the  intent  with  which  an  act  was  done,  or 
where  an  essential  ingredient  of  the  crime  consists  in  the 
doing  of  an  unlawful  act,  with  a  deliberate  and  premeditated 
purpose,  the  mental  condition  of  the  accused,  whether  that 
condition  be  occasioned  by  voluntary  intoxication  or  other- 
wise, is  an  important  factor  to  be  considered."^  Therefore, 
in  all  cases  of  this  kind,  evidence  of  mere  intoxication  is 
admissible  to  rebut  the  presumption  of  or  to  show  incapacity  to 
form  the  intent  essential  to  constitute  the  act  done  a  crime.^ 
The  rule  applies  not  only  to  an  assault  with  intent  to  kill, 
but  to  an  assault  with  intent  to  wound  ^  or  to  rob  *  or  commit 

ssAszman    v.    State,    126    Ind.  Eegina  v.  Cruse,  8  Car.  &  P.  541; 

347;    24   N.   E.    123;    8   L.   E.   A.  Eegina  v.  Monkhouse,  4  Cox   Cr. 

33;  Eegina  v.  Davis,  14  Cox  C.  C.  Cas.  55;  Commonwealth  v.  Hogan- 

563 ;  28  Mack,  657.  lock,    140    Mass.    125 ;     State    v. 

1  Aszman  v.  State,  126  Ind.  347;  Bowen,  4  Cranch  C.  C.  404;  Scott 
24  N.  E.  123;  8  L.  E.  A.  33;  citing  v.  State,  12  Tex.  App.  31. 
Smith  V.  Commonwealth,  1  Duv.  a  Cline  v.  State,  43  Ohio  St.  332 ; 
(S.  C.)  224;  State  v.  Garvey,  11  1  N.  E.  22;  Nichols  v.  State,  8 
Minn.  ,154;  Cline  v.  State,  43  Ohio  Ohio  St.  425;  State  v.  Garvey,  11 
St.  332;   1  N.  E.  22.  Minn.   154. 

2  Wenz  V.  State,  1  Tex.  App.  *  Scott  v.  State,  12  Tex.  App.  31. 
36;  Ferrell  v.  State,  43  Tex.  503; 
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rape.^  The  incapacity  occasioned  by  drunkenness  may  be  so 
great  as  to  render  the  accused  incapable  of  forming  an  intent 
to  kill."  Mere  drunkenness  will  not  reduce  the  charge  to  one  of 
mere  assault  and  battery '  unless  it  rendered  the  accused  at 
the  time  incapable  of  holding  or  having  an  intent  to  take 
life.'  If  the  accused  entertains  an  intent  to  kill  when  he 
made  the  assault,  #nd  he  would  not  have  so  entertained  it  if 
he  had  not  been  intoxicated,  he  is  guilty  of  an  assault  with 
intent  to  kill,  i;otwithstanding  his  intoxication.^  Yet  the 
degree  of  an  accused's  intoxication  by  which  he  was  greatly 
excited  and  which  rendered  his  mind  unfavorable  to  delibera- 
tion and  premeditation,  may  be  taken  into  consideration, 
although  it  was  not  so  excessive  as  to  absolutely  render  him  in- 
capable of  a  deliberate  purpose  to  kill.^"  If  the  proof  shows 
the  accused  was  sober  enough  to  understand  the  nature  of  his 
act,  and  that  it  was  caused  by  a  sudden  outburst  of  passion, 
it  is  not  error  to  refuse  to  instruct  the  jury  concerning  in- 
toxication on  a  charge  of  assault  with  intent  to  kill ;  ^^  and 
no  error  is  committed  if  he  receives  the  lowest  legal 
punishment  for  the  offense ;  ^^  or,  if  the  incapacity  to  form 
an  intent  would  not  have  reduced  the  crime  lower,  if  death 
had  resulted,  than  murder  in  the  second  degree.^^  If  the 
court  has  instructed  the  jury  that  if  the  accused  was  so 
frenzied  from  the  use  of  liquor  as  to  render  him  incapable 
of  knowing  what  he  was  doing  he  must  be  acquitted,  it  is 
not  error  to  further  instruct  them  that  drunkenness  is  no 

B  Reagan  v.  State,  28  Tex.  App.  »  Roberts    v.    People,    19    Mich. 

227;   12  S.  W.  601.  401. 

e  Mooney  v.  State,  33  Ala.  419  lo  Lancaster  v.  State,  2  Lea,  575. 

(explaining  the  error  in  State  v.  "  Carpenter    v.    Commonwealth, 

Bullock,  13  Ala.  413)  ;  Roberts  v.  92  Ky.  452;  18  S.  W.  9;  13  Ky.  L. 

People,    19   Mich.   401;    Regina  v.  Rep.  658;  Hernandez  v.  State,  32 

Frances,  4  Cox  C.  C.  57.  Tex.  Crim.  Rep.  271;  22  S.  W.  972. 

'Jeffries  v.  State,  9  Tex.  App.  See  Nichols  v.   State,  8  Ohio  St. 

598;   Pugh  v.  State,  2  Tex.  App.  425. 

539.  i2Ayres    v.     State     (Tex.     Cr. 

8  Walker   v.    State,    85   Ala.   7;  App.),  26  S.  W.  396. 

People  V.  Odell,  1  Dak.  189.  is  Hernandez  v.   State,  32  Tex. 

Or]  Rep.  271;  22  S.  W.  972. 
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excuse  for  erimc,^"  and,  of  course,  if  ther  court  has  already 
covered  the  question  of  drunkenness  rendering  the  accused 
incapacitated  to  have  an  intention  to  kill  or  rob,  it  may  refuse 
one  on  the  question  requested  by  the  accused.^"  An  in- 
struction that  if  intoxication  of  the  accused  had  been  shown 
to  exist  at  the  time  of  the  offense  it  must  be  considered,  and 
if  it  was  such  that  he  had  lost  his  reason  and  intelligence  and 
that  the  jury  have  a  reasonable  doubt  whether  he  was  able  to 
form  and  have  a  purpose  to  kill  or  to  know  what  he  was 
doing,  he  should  be  found  not  guilty  of  an  intent  to  kill,  is 
as  sufficiently  favorable  to  the  accused  as  he  can  ask.^"  If 
two  defendants  be  indicted  an  instruction  charging  that  if 
"the  defendants"  were  so  intoxicated  that  they  were  in- 
capacitated to  entertain  an  intent  to  kill  they  should  be 
acquitted  should  be  refused,  because  it  tends  to  mislead  the 
jury  into  the  belief  that  both  defendants  must  have  been  so 
intoxicated  before  either  could  be  eonvicted.^^  It  is  a  ques- 
tion for  the  jury  whether  the  accused  was  so  far  intoxicated 
as  to  be  unable  to  form  an  intent  to  kill  or  commit  the  greater 
offense.'*  In  determining  whether  the  accused  had  such  an 
intent  or  was  too  much  intoxicated  to  have  had  it,  the  jury 
should  take  into  consideration  the  circumstances  and  nature 
of  the  assault,  the  conduct  and  actions  of  the  accused,  as  well 
as  his  declarations  before,  at  the  time  of,  and  after  the  assault, 
and  consider  the  nature  of  the  intent  and  what  degree  of 
mental  capacity  was  necessary  to  enable  him  to  entertain  it.'® 

Sec.  1124.    Assault  with  intent  to  commit  rape. 

Upon  a  charge  of  an  assault  with  intent  to  commit  rape, 
evidence  which  tends  to  show  that  when  the  accused  made 
the  attempt  he  was  excessively  drunk  fairly  raises  the  ques- 
tion of  his  mental  capacity  to  conceive  the  criminal  intent 

"Cross  V.  State,  55  Wis.  261;  "Crosby  v.  People,  137  111.  325; 

12  N.  W.  425.  27  N.  E.  49. 

Instate  V.  Grear,  29  Mich,  221;  is  Commonwealth  v.  Hagenlock, 

Bramlette  v.   State,  21  Tex.  App.  140  Mass.   125;   Roberts  v.  State, 

611;  2  S.  W.  765.  19  Mich.  401. 

i«  State  V.  Fiske,  63  Conn.  388 ;  m  Roberts  v.  People,  19  Mich. 
State  V.  O'Connor,  11  Nev.  416.      ,   401. 
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and  demands  of  the  trial  court  a  charge  to  the  effect  that,  in 
determining  whether  he  had  the  specific  intent  to  commit  rape 
at  the  time  he  made  the  attempt,  the  jury  should  take  into 
consideration  the  evidence  of  his  drunkenness  and  his  conse- 
quent mental  capacity  to  form  such  intent.  He  "is  not  to 
be  held  responsible  for  the  intent  if  he  was  too  drunk  for  a 
conscious  exercis*  of  the  will  to  the  particular  end,  or,  in 
other  words,  too  drunk  to  entertain  the  intent,  and  did  not 
entertain  it  in  fact.  If  he  did  in  fact  entertain  it,  though 
but  for  the  intoxication  he  would  not  have  done  so,  he  is 
responsible  for  the  intent  as  well  as  for  the  acts. ' '  ^^  But 
the  drunkenness  is  not  an  excuse  for  the  crime  of  rape  itself, 
although  the  defendant's  mind  was  so  far  overcome  as  to 
render  him  incapable  of  forming  an  intent,^^  or,  at  least,  for 
the  assault  alone.^^  Evidence  of  drunkenness  three  or  four 
hours  before  the  assault  is  not  admissible.^* 

Sec.  1125.     Conspiracy  to  commit  murder. 

■  Upon  a  charge  of  conspiring  with  others  to  commit  the 
crime  of  murder,  the  accused  may  show  that  at  the  time  of 
the  commission  of  the  offense  he  was  so  intoxicated  as  to  be 
incapacitated  to  enter  into  the  conspiracy,  and  it  is  error  to 
refuse  to  instruct  the  jury  on  that  point. ^*    So  upon  a  charge 

20  Eeagan  v.  State,  28  Tex.  App.  his  intoxication.  It  was  his  duty 
227;  12  S.  W.  601;  State  v.  Dono-  to  keep  sober,  and  if  he  voluntarily 
van,  61  Iowa,  369;  16  N.  W.  206.  permitted  himself  to  become  intox- 

21  Crow  V.  State  ( Tex.  Crim.  icated,  and  while  so  intoxicated  he 
App.),  23  S.  W.  14  committed   the   crime   charged,   in 

22  Whitten  v.  State,  115  Ala.  72;  any  form,  he  is  guilty,  and  should 
22  So.  483.  be  punished  precisely  the  same  as 

23  State  V.  Alcorn,  137  Mo.  121;  though  he  had  been  sober.  It  is 
38  S.  W.  548;  State  v.  Truitt,  5  not  the  law  that  a  man  may  vol- 
Pennewill  (Del.),  466;  62  Atl.  790.  untarily    become    intoxicated    and 

2*  Booher  v.  State,  156  Ind.  435 ;  commit  crime,  and  escape  punish- 

60  N.  B.   156;    54  L.  R.  A.  391.  ment  by  reason  of  such  intoxica- 

The    court    held    this    instruction  tion;   but,   upon  the   other   hand, 

erroneous:     "Voluntary     intoxiea-  it  is  the  law  that  he  cannot  use 

tion  will  not  excuse  crime.     If  the  his    own    voluntary    intoxication 

defendant,  Booher,  was   drunk,  it  to  escape  the  consequences  of  his 

was  his  own  fault,  and  he  cannot  acts  while  so  intoxicated." 
claim  any  immunity  by  reason  of  » 
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of  an  assault  with  intent  to  kill,  a  charge  that  if  aeciised  was 
so  drunk  as  to  be  incapable  of  forming  a  specific  intent,  he 
was  not  guilty  unless  he  aided  and  abetted  others  therein,  is 
erroneous,  and  one  that  if  he  was  so  drunk  at  the  time  of  the 
alleged  conspiracy  as  to  be  incapable  of  understanding  its 
nature  and  consequences  he  was  not  guilty,  is  correct.^' 

Sec.  1126.    Attempt  to  commit  suicide. 

"Where  suicide  is  an  offense,  drunkenness  is  no  excuse  for 
an  attempt  to  commit  it,  although  the  mental  condition  of 
the  accused  superinduced  by  the  use  of  intoxicating  liquors  is 
a  fact  for  the  juiy's  consideration  in  determining  whether 
he  really  intended  to  destroy  his  life,^"  and  may  be  sufficient 
to  negative  such  intent.^' 

Sec.  1127.    Burglary. 

As  the  breaking  into  a  house  to  constitute  burglary  involves 
a  specific  intent  to  steal,  if  the  accused  was  so  drunk  as  not 
to  be  able  to  entertain  such  an  intent,  he  is  not  guilty  of  the 
crime.^*  But  if  the  criminal  intent  existed  he  is  guilty,  not- 
withstanding his  intoxication.^"  Evidence  to  show  his  condi- 
tion is  admissible  for  the  consideration  of  the  jury,^"  and  it 
is  a  question  for  them  to  determine  if  he  possessed  sufficient 
power  to  entertain  the  specific  intent  to  steal. ^^  Upon  a 
charge  of  breaking  into  a  house  to  steal,  if  the  accused  was  so 
drunk  as  to  believe  in  good  faith  he  was  entering  another 

25  State    V.    Pasnau,    118    Iowa,  29  State  v.  Bell,  29  Iowa,  316. 
501;  92  N.  W.  682.  so  People  v.  Phelan,  93  Cal.  Ill; 

26  Eegina  v.  Doody,  6  Cox  C.  C.  28  Pac.  855 ;  People  v.  Dowell,  141 
463.  Cal.  493;  75  Pac.  45. 

27  Eegina  v.  Moore,  6  Car.  &  K.  si  State  v.  Bell,  29  Iowa,  316. 
319;   16  Jur.  750.  It  may  be  shown  that  the  defend- 

28  Schwabacher  v.  People,  165  ant,  on  the  same  evening  he  broke 
111.  618;  46  N.  E.  809;  State  v.  into  the  house,  committed  the 
Snow,  3  Penn.  (Del.)  259;  51  Atl.  crime  of  robbery,  for  the  purpose 
607;  State  v.  Ford,  16  S.  D.,228;  of  showing  he  was  not  drunk  as 
92  N.  W.  18;  People  v.  Phelan,  93  he  claimed  he  was.  State  v.  Har- 
Cal.  Ill;  28  Pac.  855  ris,  100  Iowa,  188;  69  N.  W.  413. 
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house,  where  he  resides,  he  cannot  be  convicted  of  either  phase 
of  the  offense.^^ 

Sec.  1128.    Forgery. 

If  a  person  is  too  drunk  to  entertain  the  intent  to  forge  a 
promissory  note  or  other  instrument  with  intent  to  defraud, 
he  cannot  be  held  guilty  of  forgery,  and,  of  course,  evidence 
of  his  condition  is  admissible  in  such  an  instance.^^  And, 
of  course,  evidence  is  admissible  to  show  that  he  was  physically 
incapacitated  by  drink  at  the  time  it  is  claimed  he  committed 
the  forgery  to  perform  the  manual  act.'* 

Sec.  1129.    Larceny  and  robbery. 

In  the  crime  of  larceny  there  is  involved  a  felonious  intent—^ 
the  taking  of  goods  with  an  intent  to  appropriate  them  to 
one's  self  and  deprive  the  owner  of  their  possession — and  it 
therefore  follows  that  if  the  accused  was  too  drunk  to  enter- 
tain such  an  intent  at  the  time  he  took  the  goods  he  is  not 
guilty  of  the  crime.''  Evidence  of  his  drunken  condition  is 
admissible  to  enable  the  jury  to  determine  his  intentions  in 
taking  the  property.'"  But  the  accused  must  relinquish  the 
goods  to  their  owner  before  the  intent  to  steal  arises,  and 
should  do  so  as  soon  as  his  mind  is  so  restored  as  to  be  fully 
conscious  of  his  act.'^  An  offer  to  show  that  the  accused  was 
merely  drunk  at  the  time  is  insufficient;  it  must  go  farther 

32  state  V.  Snow,  3  Penn»  (Del.)  334;  11  N.  W.  186;  Wood  v.  State, 
259;  51  Atl.  607.  See  also  People  34  Ark.  341;  Eyan  v.  United 
V.  Dowell,  141  Cal.  493;  75  Pae.  States,  26  App.  D.  C.  74;  Collins 
45.  V.  State,  115  Wis.  596;   92  N.  W. 

33  People  V.  Blake,  65  Cal.  275 ;  266 ;  Bartholomew  -v.  State,  104 
4  Pac.  1.  Contra,  State  v.  Peter-  111.  605;  State  v.  Hart,  29  Iowa, 
son,  129  N.  C.  556;  40  S.  E.  9;  268;  Keeton  v.  Commonwealth,  92 
citing  State  V.  Kale,  124  N.  C.  819;  Ky.  522;  18  S.  W.  359;  State  v. 
32  S.  E.  896,  897;  Howard  v.  ,  Kavanaugh,  4  Pennewill  (Del.) 
State,  37  Tex.  Cr.  App.  494;  36  131;  53  Atl.  335;  Keeton  v.  Com- 
S.  W.  475.  monwealth,  92  Ky.  522 ;  18  Ky.  L. 

3*  Jenkins   v.   State,  93   Ga.   1;  359.' 

18  S.  E.  992.  so  Loza  v.  State,  1  Tex.  App.  488. 

35  People   V.    Walker,   38   Mich.  37  Ryan    v.    United    States,    26 

156;  People  v.  Cummins,  47  Mich.  App.  D.  C.  74. 
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and  show  that  he  was  so  drunk  he  was  not  able  to  entertain 
an  intent  "to  steal.'*  Yet  it  is  held  that  drunkenness  may  be 
shown,  as  any  other  fact,  to  throw  light  upon  other  facts 
and  circumstances,  and  as  tending  to  show  that,  by  reason  of 
the  intoxication,  the  accused  was  physically  unable  to  then 
commit  the  offense/'"'  It  is  admissible,  upon  a  charge  of  re- 
ceiving stolen  goods,  in  order  to  determine  whether  the  accused 
knew  those  in  his  possession  were  really  stolen.*"  The  accused 
is  entitled  to  have  the  .iury  charged  that  they  might  consider 
whether  or  not  he  was  so  intoxicated  at  the  time  as  to  be  in- 
capable of  forming  the  felonious  intent  which  was  necessary 
to  constitute  the  crime,  and  if  he  was  not  they  must  acquit.*^ 
But  it  is  proper  to  say  to  the  jury  that  if  he  was  so  drunk 
he  was  incapable  of  forming  an  intention  to  steal  he  would 
not  be  guilty,  yet  if  the  liquor  prompted  him  to  take  the 
money  he  was  responsible  for  what  he  did,  although,  had  he 
been  sober,  he  would  not  have  done  so.*^  If  the  evidence  does 
not  show  the  accused  was  drunk  at  the  time  he  stole  the 
property  he  is  not  entitled  to  have  the  jury  instructed  upon 
the  question  of  intoxication.**  If  the  accused  had  formed  the 
intention  to  steal  the  property  before  he  got  drunk,  then  he 
may  be  convicted  of  the  crime.**  Robbery  is  only  another 
form  of  larceny,  and  the  same  rules  apply  to  it.*°  It  is  not 
error  to  instruct  the  jury  that  if  the  accused  ' '  was  sober 
when  the  property  was  delivered  to  him  and   [he]   had  no 

38  Eyan    v.    United  States,    26       scious  of  what  he  was  doing  when 
App.  D.  C.  74.  he  committed  the  acts,  he  would 

39  Jenkins  v.   State,  93   Ga.    1 ;       not  be  guilty,  is  all  he  is  entitled 
18  S.  E.  992.  to.    Henslie  v.  State,  3  Heisk.  202. 

*o  Commonwealth  v.  Ault,  10  Pa.  *2  Commonwealth   v.   McDonald, 

Super.  Ct.  651.  187  Mass.  581;  73  N.  E.  852. 

*i  Collins  V.  State,  115  Wis.  596;  43  State  v.  Riley,  100  Mo.  493; 

92  N.  W.  266;  Wright  v.  State,  37  13  S.  W.  1063. 

Tex.  Cr.  App.  627;  40  S.  W.  491;  "State  v.  Schingen,  20  Wis.  75. 

Chatham  v.   State,  92  Ala.  47 ;   9  *"  Keeton  v.  Commonwealth,  92 

So.  607;  Keeton  V.  Commonwealth,  Ky.  522;  18  S.  W.  359;  Common- 

92  Ky.  522;   18  S.  W.  359.  wealth   v.    Miller,    4    Phila.    195; 

But  it  has  been  held  that  an  in-  affirmed,  4  Phila.  210;  17  Leg.  Int. 

struction  that  if  the  accused  was  276,  285. 
so  intoxicated  as  not  to  be  con- 
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intention  to  then  convert  it,  but  afterwards  became  so  intoxi- 
cated that  he  did  not  know  the  consequences  of  his  own  acts, 
and  while  in  this  condition  offered  to  dispose  of  it,  then  they 
should  find  him  not  guilty,  and  if  he  was  so  drunk  as  to  be 
unable  to  form  any  intention  at  the  time  he  offered  to  dispose 
of  the  property,  he  must  be  acquitted  unless  they  were  satisfied 
he  had  formed  thfe  intention  to  steal  while  in  the  possession  of 
his  reasoning  powers. ' '  *"  There  are  cases,  however,  which 
hold  that  intoxication  is  no  excuse,  and  evidence  of  drunken- 
ness just  before  and  at  the  time  of  the  theft  is  not  admis- 
sible.*' In  one  case  it  was  said  that  evidence  of  drunkenness 
was  admissible,  not  as  a  defense,  but  for  the  purpose  of  show- 
ing that  it  was  highly  improbable  that  he  did  in  fact  commit 
the  theft.*'  But  even  in  these  cases  it  is  held  that  insanity 
resulting  from  the  habit  of  voluntary  intoxication  long  con- 
tinued, producing  a  disease  which  has  so  perverted  or  de- 
stroyed the  accused's  mental  faculties  as  to  render  him 
incapable  of  acting  from  motive  or  distinguishing  right  from 
wrong,  should  prevent  conviction.*' 

Sec.  1130.     Self-defense. 

Where  the  accused  claims  he  took  the  life  of  the  deceased 
because  he  was  assailed  by.  him  and  it  was  necessary  to  save 
his  own  life,  he  may  always  show  that  the  deceased  was  at 

*«  State  V.  Schingen,  20  Wis.  74.  been  voluntarily  in  a  state  of  in- 

47  Dawson  v.  State^  16  Ind.  428 ;  toxication,  were  matters  proper  to  ■ 

79  Am.  Dec.  439;   State  v.  Hart,  be  considered  as  bearing  upon  the 

29  Iowa,   268;    State  v.   Stibbens,  intent    with    which    he    took    the 

188  Mo.  387;  87  S.  W.  460;  State  property.     Of  themselves,  however, 

V.  West,   157  Mo.  309;   67  S.  W.  they    furnish    no    substantive    de- 

1071;  Fisher  v.  State,  64  Ind.  435.  fense  against  a  felonious  taking.'- 

"Although  there  may  be  no  ac-  -Eobinson  v.   State,   113  Ind.  610 

tual  criminal  intent,  the  law  may  16  N.  E.  184. 
hold   the    party,   by   construction,  *8  Ingalls  v.  State,  48  Wis.  647 

guilty  of  such  intent."     O'Herrin  4  N.  W.  785.    This  case  holds  that 

V.  State,  14  Ind.  420.     In  a  more  it   is  admissible  to   show  a  total 

recent  case  it  was  said:  "That  the  physical    incapacity   to    take    the 

defendant  was  weak-minded,  there  property. 

being  no  evidence   of  mental   un-  *»  Fisher  v.  State,  64  Ind.  435. 

goilndness,  and  that  he  may  have 
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the  time  intoxicated,  in  order  to  show  he  was  more  easily 
inflamed  or  angered  or  was  reckless  in  his  conduct,  for,  as  is 
well  known,  a  drunken  man  is  often  more  apt  to  assail  another 
than  he  would  be  when  sober,  being  more  readily  angered  by 
some  imaginary  or  real  offense  and  being  regardless  of  the 
consequences.  But  the  evidence  concerning  his  drunkenness 
must  relate  to  the  time  of  the  assault,  and  it  is  not  sufficient 
to  show  drinking  on  the  day  before,  even  where  the  assault 
took  place  shortly  after  midnight  of  that  day.^"  And  evidence 
that  the  deceased  had  a  jug  of  whisky  at  home,  or  had  carried 
one  home  the  day  of  the  homicide,  is  irrelevant,  not  tending 
to  show  he  was  intoxicated  at  the  time  of  the  trouble.''^ 

Sec.  1131.  Willful  drunkenness — Previously  formed  intent. 
If  a  person  purposely  get  intoxicated  in  order  to  carry  out 
an  intent  to  kill  another,  his  intoxication  has  no  effect  upon 
the  act  and  intent  carried  out  under  those  conditions.''-  So 
if  he  drink  liquor  to  nerve  himself  up  to  commit  the  crime,  his 
intoxication  wjU  not  avail  him.^'  So  if  he  forms  the  purpose 
to  perpetrate  the  crime  and  then  gets  intoxicated,  and  while 
in  that  condition  carries  out  his  previously  formed  intention, 
he  will  be  guilty,  regardless  of  his  condition  when  he  com- 
mitted the  crime.^* 

Sec.  1132.     Burden  to  show  incapacity  to  form  a  criminal 
intent. 

As  all  men  are  presumed  to  be  normal,  there  is  no  pre- 
sumption that  the  accused  was  incapable  of  entertaining  the 
necessary  intent  to  commit  the  offense  charged,  or  not  to  have 
been  able  to  premeditate  upon  and  form  the  intent  to  commit 
the  crime  with  which  he  stands  charged.  The  burden  is, 
therefore,  upon  him  to  produce  evidence  to  show  his  mental 

50  People  V.  Kloss,  115  Cal.  567;  es  Willis   v.    Commonwealth,    32 

47  Pac.  459.  Gratt.    929;     Smith    v.    Common- 

Bi  Gregory  v.  State,  140  Ala.  16;  wealth,  1  Duv.  (Ky.)  224;  Blimm 

37  So.  259.  V.    Commonwealth,    7    Bush,    320; 

82  Garner  v.  State,  28  Fla.  113;  O'Grady  v.  State,  36  Neb.  320;  54 

9  So.  835;  State  v.  Truitt,  5  Pen-  N.  W.  556. 

newill   (Del.)   466;   62  Atl.  790.  54  state  v.  Schingen,  20  Wig.  74. 
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condition  at  the  very  time  it  is  charged  he  committed  the 
offense.°°  But  his  evidence  is  not  necessarily  confined  to  that 
specific  moment,  for  he  may  show  his  condition  immediately 
before  and  even  after  the  act.°°  Thus,  drinking  several  days 
prior  to  the  commission  of  the  offense  may  be  shown  when  it 
is  of  such  a  consecutive  character  as  to  lead  up  to  the  time 
of  the  offense  ehSrged,"  and  the  State  may  rebut  the  inference 
of  intoxication  thus  sought  to  be  raised  by  showing  on  the 
day  or  night  of  the  homicide  he  was  not  intoxicated  or 
appeared  to  be  the  same  as  when  he  was  in  a  normal  condi- 
tion.^' Proof  of  his  intoxicated  condition  may  arise  out  of  the 
prosecutor's  evidence.^'  It  is  not  error  to  charge  the  jury  that 
the  burden  is  on  the  accused  to  show  that  he  was  so  intoxicated 
he  was  incapable  of  forming  a  criminal  intent.""  It  has  been 
held  that  the  accused  must  establish  his  intoxication  by  a  pre- 


ss state  V.  Hill,  46  La.  Ann.  27 ; 
14  So.  294;  State  v.  Gear,  29  Minn. 
221;  13  N.  W.  140;  Porter  v. 
State,  135  Ala.  51;  33  So.  694; 
McCormick  v.  State,  66  Neb.  337; 
92  N.  W.  606;  State  v.  Davis,  52 
W.  Va.  224;  43  S.  E.  99;  State 
V.  Pasnau,  118  Iowa,  501;  92  N. 
W.  682;  Starke  v.  State,  49  Fla. 
41;  37  So.  850;  State  v.  Sewell, 
3  Jones  L.   (N.  C.)   245. 

B6  People  V.  Hill,  123  Cal.  47; 
55  Cal.  692;  People  v.  Griffith,  146 
Cal.  339;  80  Pac.  68;  State  v. 
Eowell,  75  S.  C.  494;  56  S.  E.  23. 

67  McCormick  v.  State,  66  Neb. 
337;  92  N.  W.  606.  But  proof  of 
a  habit  to  drink  is  not  admissible, 
unless  confined  to  a  period  within 
a  few  days  of  the  homicide.  Real 
V.  People,  42  N.  Y.  270;  affirming 
55  Barb.  551;  8  Abb.  Prac.  (N. 
S.)    314. 

88  McCormick  v.  State,  66  Neb. 
337;   92  N.  W.  606. 

69  State    V.    Davis,    52    W.    Va. 


224;  43  S.  E.  99;  Starke  v.  State, 
49  Fla.  41;  37  So.  850. 

Under  the  code  in  force  in  the 
Philippine  Islands,  in  the  absence 
of  proof  to  the  contrary,  it  will 
be  presumed  that  intoxication  is 
not  habitual,  and  the  fact  that 
the  accused  was  drunk  at  the  time 
of  the  commission  of  the  crime 
must  then  be  considered  as  a  miti- 
gating circumstance.  United  States 
V.  Fitzgerald,  2  Philippine,  419; 
United  States  v.  Guillermo,  3 
Philippine,  329;  United  States  v. 
Recano,  4  Philippine,  91;  United 
States  v.  Odita,  4  Philippine,  309 ; 
United  States  v.  Highhill,  4  Phil- 
ippine, 384;  United  States  v.  Da- 
lasay,  5  Philippine,  41 ;  United 
States  V.  Yape,  10  Philippine,  204. 
But  it  is  not  if  the  habit  is 
habitual.  United  States  v.  Abi- 
gan,  1  Philippine,  83;  United 
States  V.  Git,  3  Philippine,  414. 

80  State  V.  Sparegrove,  134 
Iowa,  599;   112  N.  W.  83 
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ponderance  of  the  evidence,"^  but  the  usual  rule  is  that  if  the 
evidence  raises  a  reasonable  doubt  whether  he  was  so  intoxi- 
cated as  not  to  have  the  ability  to  entertain  that  degree  of 
intent  necessary  to  render  him  guilty  of  the  higher  crime,  he 
is  entitled  to  be  acquitted  in  that  respect."^  A  mere  offer  to 
show  that  the  accused  was  intoxicated  when  he  committed  the 
offense  may  be  overruled  if  it  does  not  include  an  offer  to 
show  the  degree  of  intoxication.*^ 

Sec.  1133.    Instructions  concerning  the  reduction  of  the 
degree  of  the  offense. 

If  there  be  evidence  of  the  intoxication  of  the  defendant 
at  the  time,  or  near  thereto,  of  the  commission  of  the  homicide, 
then  he  is  entitled  to  have  the  jury  specifically  instructed 
upon  its  effect  to  reduce  the  grade  of  his  offense,  and  a 
refusal  to  do  so  Avill  be  error.  In  discussing  this  question 
Justice  Mitchell,  of  the  Supreme  Court  of  Indiana,  used  the 
following  language :  ' '  The  court  gave  full  recognition  to  the 
fact  that  the  subject  of  voluntary  intoxication  of  the  accused 
was  before  the  jury  for  consideration.  The  jury  were  told, 
correctly  enough,  with  what  abhorrence  the  law  looked  upon 
frenzy,  arising  solely  from  jealousy  and  anger,  and  from 
which  wicked  and  ungovernable  passions,  which  did  not  result 
from  mental  lesion  [arise].  They  were  also  told,  with  eminent 
propriety,  that  the  condition  of  mind  which  usually  and  im- 
mediately follows  the  excessive  use  of  alcoholic  liquors  is  not 
the  unsoundness  of  mind  meant  by  our  law,  and  that  volun- 
tary drunkenness  did  not  excuse  or  palliate  crime.  These 
instructions  were  all  well  enough  as  far  as  they  went,  but 
the  question  back  of  all  that  was  whether  drunkenness,  if  it 
existed  to  the  extent  of  depriving  the  accused  of  the  power 
of  deliberation,  might  be  considered  by  the  jury  as  disproving 
an  essential  ingredient  in  the  crime  of  murder  in  the  first 
degree,   viz.,   the   deliberate   intention   to  take   human   life. 

61  state  V.  Yates,  132  Iowa,  475;  «3  Commonwealth      v.      Snyder 

109  N.  W.  1005.  (Pa.),  73  Atl.  910. 

«2Booher  v.  State,  156  Ind.  435; 
60  N.  E.  156;  54  L.  R.  A.  391. 
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When  the  accused  asked  the  court  to  instruct  the  jury  that 
voluntary  intoxication  might,  in  a  case  where  a  mental  condi- 
tion had  resulted  therefrom  which  incapacitated  him  from  de- 
liberate thought  or  rational  determination,  reduce  the  crime 
from  the  highest  to  a  lower  grade  of  murder,  the  court 
refused.  The  jury  were  thus  left  without  the  means  of  dis- 
tinguishing betwe'ln  voluntary  intoxication  as  an  excuse  for 
crime  and  intoxication  as  affecting  that  particular  condition 
of  mind  necessary  to  constitute  the  crime  of  murder  in  the 
first  degree.  After  admitting  evidence  tending  to  show  that 
the  accused  was  in  the  habit  of  drinking  alcoholic  stimulants, 
and  that  he  had  drunk  to  excess  on  the  day  of  the  homicide, 
the  jury  were  not  only  told  that  drunkenness  was  not  only 
no  excuse  or  palliation  for  crime,  but  without  any  explanation 
they  were  left  to  infer  that  if  it  had  any  effect  it  was  to 
aggravate  the  offense.  Either  the  jury  must  have  excluded 
the  evidence  of  intoxication  from  their  minds  altogether  or 
they  must  have  given  it  an  effect  prejudicial  to  the  accused. 
The  jury  may  have  believed,  as  did  the  court,  that  although 
the  accused  may  not  have  had  mental  capacity  to  think 
deliberately  or  determine  rationally,  yet,  if  his  incapacitated 
condition  resulted  from  voluntary  intoxication,  he  might  be 
guilty  of  murder  in  the  first  degree,  nevertheless.  In  the 
absence  of  any  claim  of  preconceived  design,  it  was,  therefore, 
prejudicial  error  to  refuse  the  instruction  asked  which  con- 
tains an  accurate  statement  of  the  law. ' '  °*  But  an  instruc- 
tion that  if  the  accused,  at  the  time  of  the  offense,  though 
not  insane,  was  so  drunk  as  to  be "  incapable  of  forming  a 
specific  intent  to  kill  or  do  the  act  he  did  do,  the  grade  of  his 
crime  would  be  reduced  to  manslaughter,  covers  an  instruction 
requested  that  if  he  at  the  time  was  so  drunk  as  to  render 
the  formation  of  any  specific  intent  to  take  life  impossible  on 

etAszman    v.    State,    123    Ind.  91   Pao.   507;    Cook    v.   State,   40 

347;  24  N.  B.  123;  8  L.  R.  A.  33;  Fla.  20;   35   So.  665;   Brennan  v. 

People  V.  Corey,   148  N.  Y.  476;  People,  37  Colo.  256;  86  Pac.  79; 

42  N.  E.   1066;   State  v.  Bennett,  Burton  v.  State,  46  Tex.  Cr.  App. 

128   Iowa,   713;    105   N.  W.  324;  493;    81    S.    W.    742;    Eodgers   v. 

People  V.  Lane,  100  Cal.  379;   34  People,   15  How.  Pr.  557;   Rogers 

Pac.  856;  People  v.  Hower  (Cal.),  v.  People,  3  Park.  Cr.  Rep.  632. 
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his  part,  and  before  becoming  drunk  he  entertained  no  malice 
and  no  intention  to  take  life,  he  cannot  be  convicted.*^  The 
fact  of  drunkenness  should  not  be  singled  out  from  the  other 
proof  and  the  jury  told  it  mitigates  the  offense,""  and  a  charge 
that  would  authorize  an  acquittal  if  the  accused  was  so  drunk 
as  to  have  been  incapable  of  forming  an  intent,  although  the 
offense  was  committed  voluntarily  and  maliciously,  should  not 
be  given."^  The  court  cannot  instruct  upon  the  weight  and 
sufficiency  of  the  evidence,"*  but  it  should  designate  the  effect 
of  intoxication  to  a  degree  sufficient  to  render  the  defendant 
incapable  of  forming  a  premeditated  design  to  kill.""  If 
there  be  some  evidence  from  which  it  may  be  inferred  that 
the  accused  was  drunk,  it  is  not  error  for  the  court  to  charge 
the  jury  that  drunkenness  is  no  exease  for  a  crime.'"'  If  there 
be  no  evidence  of  intoxication,  the  accused  is  not  entitled  to 
an  instruction  that  if  he  was  too  drunk  to  form  an  intent  to 
commit  the  homicide  he  cannot  be  found  guilty  of  murder  in 
the  first  degree.^^  The  fact  that  the  proof  shows  the  accused 
was  drunk  on  the  morning  of  the  homicide  which  occurred 
between  two  and  four  o'clock  in  the  afternoon,  and  also  as 
late  as  twelve  or  one  o'clock,  does  not  require  the  court  to 
charge  that  "it  is  a  matter  of  common  knowledge  that  a  man 
who  is  so  drunk  that  he  cannot  scarcely  walk  cannot  become 
perfectly  sober  in  two  hours,  or  in  two  hours  and  a  half, 

65  Tucker  v.  United  States,  151  State  v.  Johnny,  29  Nev.  203;   87 

U.   S.   164;    U   Sup.   Ct.   299;    38  Pac.  3. 

L.   Ed.    112;    State   v.   Smith,   49  'o Keady  v.  People,  32  Colo.  57 ; 

Conn.    376 ;    People    v.    Kemmler,  74  Pac.  892 ;  Bleich  v.  People,  227 

119  N.  Y.  580;  24  N.  E.  9;   State  111.  80;  81  N.  B.  36. 
V.  Bowen,  Houat.  Cr.  Rep.   (Del.)  'i  Henderson   v.    Commonwealth 

91;    Bernhardt  v.   State,   82   Wis.  (Ky.),  72  S.  W.  781;   24  Ky.  L. 

23;   51   S.  W.   1009.  Rep.    1985;    Lanergan    v.    People, 

«6  Shannahan  v.  Commonwealth,  50  Barb.  266 ;   34  How.  Pr.  390 ; 

8  Bush,  464;  8  Am.  Eep.  465.  6   Park.    Cr.    Rep.    209;    State   v. 

67Tidwen  V.  State,  70  Ala.  33.  Bowen,   1  Houst.  Cr.  Cas.    (Del.) 

68  Gwatkin  v.  Commonwealth,  9  91 ;  Commonwealth  v.  Gilbert,  165 
Leigh,  678 ;   33   Am.  Dec.  264.  Mass.  45 ;  42  N.  E.  336 ;  Common- 

69  Garner  v.  State,  28  Fla.  113;  wealth    v.    McNamee,    112    Mass. 
People  V.  Williams,  43  Cal.  344;  285;   State  v.  Sneed,  88  Mo.  138. 
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without  artificial  aid  of  some  description.""  "Where  the 
evidence  showed  that  the  accused  was  so  drunk  he  did  not 
know  what  he  was  doing  and  had  no  intention  of  shooting, 
an  instruction  as  to  manslaughter  committed  in  sudden  pas- 
sion was  held  misleading  and  not  sustained  by  any  evidence.''^ 

Sec.  1134.    DrnnSen  insane  person. 

Since  an  insane  person  cannot  be  held  responsible  for  his 
act,  he  cannot  be  held  responsible  if  his  voluntary  indulgence 
in  intoxicating  liquor  immediately  before  the  act  caused  him 
to  commit  the  alleged  crime,  for,  since  he  is  not  responsible 
for  the  commission  of  the  crime  itself,  he  cannot  be  held 
responsible  for  taking  the  liquor  that  put  him  in  motion  and 
caused  him  to  commit  the  act  upon  which  it  is  sought  to  hold 
him  responsible.''* 

Sec.  1135.    Voluntary  use  of  drugs. 

It  is  beyond  the  scope  of  this  chapter  somewhat,  but  we 
here  state  shortly  the  rule  with  reference  to  the  voluntary  use 
of  drugs.  The  voluntary  use  of  a  drug — as  cocaine,  chloro- 
form or  morphine — ^habitually  indulged  in,  producing  habitual 
intoxication,  does  not  make  the  person  a  common  drunkard  and 
expose  him  to  the  penalties  prescribed  by  law  therefor,  nor 
for  disorderly  conduct.''  And  if  the  accused  was  in  a  frenzy 
when  he  committed  the  offense,  produced  by  an  overdose  of 
morphine,  that  will  be  a  complete  defense.'*    And  this  is  true 

72  Gater  v.  State,   141  Ala.   10 ;  the  brain  of  the  accused  lias  been 

37   So.  692.  injured    and    the   effect    of    drink 

TaWyatt    v.    Commonwealth,    2  upon  it,  see  People  v.  Cummins, 

Ky.  L.  Rep.  61.  47  Mich.  334;  11  N.  W.  184. 

An   instruction   requiested   must  ^6  Commonwealth     v.     Whitney, 

relate  to  the  time  of  the  offense;  11   Cush.  477. 

and  if  it  do  not,  it  may  be  refused.  '6  State    v.    Eippey,    104    N.    C. 

State  V.   Wilson,   124  La.  82;    49  752;    10   S.   E.   259;    Edwards   v. 

So.  986.  State,  38  Tex.  Cr.   App.  386;   43 

7*  Choice  V.  State,  38  Ga.  424;  S.    W.    112;    39    L.    R.    A.    262; 

Roberts  v.   People,   19  Mich.   401.  Rogers  v.  State,  33  Ind.  543 ;  State 

As  to  instructions  in  a  case  where  v.  Mahn,  25  Kan.  182. 
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although  the  accused  was  also  at  the  time  he  committed  the 
offense  under  the  influence  of  intoxicating  liquorsJ^ 

Sec.  1136.    Texas  statute — Use  of  drugs. 

A  statute  in  Texas  provides  that:  "Neither  intoxication 
nor  temporary  insanity  of  mind  produced  by  the  voluntary 
recent  use  of  ardent  spirits,  shall  constitute  any  excuse  in  this 
State  for  the  commission  of  crime,  nor  shall  intoxication 
mitigate  either  the  degree  or  penalty  of  crime;  but  evidence 
of  temporary  insanity  produced  by  such  use  of  ardent  spirits 
may  be  introduced  in  mitigation  of  the  penalty  attached  to 
the  offense  for  which  he  is  being  tried,  and,  in  case  of  murder, 
for  the  purpose  of  determining  the  degree  of  murder  of  which 
the  defendant  may  be  found  guilty. ' '  '*  Under  this  statute 
mere  intoxication  is  not  a  defense,  and  the  statute  prevents 
it  as  such,  regardless  of  the  constituent  elements  of  the  crime ; 
nor  is  temporary  insanity  produced  by  the  use  of  ardent 
spirits  a  defense  to  a  charge  of  any  crime;  but  evidence 
of  intoxication  may  be  introduced  in  murder  cases  to  deter- 
mine the  degree  of  the  offense,  and  in  all  other  criminal 
prosecutions  to  mitigate  or  lessen  the  penalty.'"  The  con- 
struction placed  upon  this  statute  is:  "First,  that  mere  in- 
toxication from  the  recent  use  of  ardent  spirits  should  not 
excuse  nor  mitigate  the  degree  of  penalty  of  crime.  Second, 
that  intoxication  must  go  to  the  extent  of  producing  tem- 
porary insanity  before  it  can  mitigate  the  penalty  in  any 
crime,  or  be  considered  in  murder  cases  to  determine  the 
degree  of  murder.'""     "Yet  the  statute,  wisely  conceding 

T7  Edwards    v.    State,    38    Tex.  one  Porter,  a  traveling  actor,  was 

Crim.  Kep.  386;  43  S.  W.  112;  39  shot  down  without  provocation  in 

L.  E.  262.  an  eastern  town  in  this  State.  The 

'8  Texas   Penal   Code,  Art.  40a.  defendant  was  tried  and  acquitted 

7»  Evers   v.    State,   31    Tex.   Cr.  on  the  ground  of  temporary  insan- 

Rep.   318;    20   S.   W.    744;    18   L.  ity,  caused  by  drunkenness.     The 

E.  A.  421;   37  Am.  St.  811;  Lyle  Legislature,     assembling      shortly 

V.  State,  31  Tex.  Cr.  Eep.  IQS;  19  after,  passed  this  act."     Evers  v. 

S.  W.  903.  State,  supra. 

"The  history  of  this  statute  is  so  Evers   v.    State,   31    Tex.   Cr. 

well  known.     Some  ten  years  ago  Eep.  318;  20  S.  W.  744;  18  L.  E. 
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something  to  modern  thought,  permits  the  intoxicated  person, 
when  it  is  so  excessive  as  to  render  a  person  unconscious  that 
the  act  he  is  doing  is  wrong  and  will  subject  him  to  punish- 
ment, to  plead  his  condition,  and  if  it  appears  the  design  to 
kill  was  not  previously  formed  or  premeditated,  or  arising 
out  of  a  previous  difficulty,  or  from  revenge,  or  executed  with 
cool,  deliberate  agjd  passional  action  indicating  malice,  but 
was  the  result  of  a  sudden,  rash  and  unpremeditated  design, 
springing  out  of  inconsiderate  or  irrational  action  or  excite- 
ment, and  originating  in  a  mind  so  inflamed  by  intoxication 
as  to  be  wholly  incapable  of  reflection  or  self-control,  the 
jury  should  find  the  defendant  guilty  of  murder  in  the  second 
degree  but  nothing  less,  and  may  also  reduce  the  penalty 
they  would  otherwise  attach  to  the  crime  for  his  condition. 
It  is  to  be  observed  that  it  is  only  in  murder  cases  he  can 
plead  temporary  insanity  as  a  reduction  of  the  degree  of 
crime.  In  no  other  character  of  crime  is  it  admissible  to 
charge  its  nature  for  want  of  constituent  elements.  It  was 
so  at  common  law.  »  *  *  Hence,  the  court  erred  in  not 
instructing  the  jury  that,  if  the  defendant,  while  temporarily 
insane,  formed  the  design  to  slay  Richter,  and  immediately 

A.  421;  37  Am.  St.  811;  Clore  v.  terror    to    the    community,    or    a 

State,  26  Tex.  App.  624;  10  S.  W.  menace    to    other    citizens,    whose 

242;  Ex  parte  Ever8,''29  Tex.  App.  feelings   are   often   outraged,   and 

539;   16  S.  W.  343.  their     lives     endangered     or     de- 

"The  difficulty,  however,  seems  stroyed  by  the  insolence  and  reck- 
not  to  be  so  much  in  the  terms  lessness  of  such  intoxicated  per- 
of  the  statute  as  in  the  reluctance  sons.  The  underlying  principle  of 
of  -  the  courts  to  hold  that  one  the  statute  is  that  laid  down  by 
grossly  intoxicated,  or  temporarily  common-law  writers,  to-wit:  that 
insane  from  intoxication,  is  any  a  sane  man,  who  voluntarily  puts 
more  liable  for  punishment  for  himself  in  such  a  condition  as  to 
crime  than  one  insane  from  any  have  no  control  over  his  will  or 
other  cause.''  Evers  v.  State,  31  actions,  must  be  held  to  intend 
Tex.  Cr.  Rep.  318;  20  S.  W.  744;  the  consequences  springing  there- 
18  L.  E.  A.  421;  37  Am.  St.  811.  from."      Evers   v.    State,   31    Tex. 

"The  object  of  the  statute  was  Cr.  Rep.   318;   20   S.  W.  744;    18 

to   prevent   parties  from  pleading  L.  R.- A.  421;  citing  Puff  de  Jur. 

their   own   wrong,    after    volunta-  Nat.  .  lib.  3,  chap.  6,   §  4 ;   2  Coke 

rily  placing  themselves  under  the  Litt.  247o,  and  1  Hale  P.  C.  32, 

influence  of  drink,  and  becoming  a  and  4  Bl.  Com.  20, 
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carried  his  design  into  execution,  they  could  take  into  con- 
sideration his  eonditinon,  both  in  determining  the  degree  of 
murder,  and  in  fixing  the  penalty  to  be  assessed  by  them. 
The  jury,  wdthout  instructions,  having  found  the  offense  to 
be  murder  in  the  second  degree,  may  have  found  a  lower 
penalty  had  they  been  so  instructed. "  '^  "  The  next  question 
is.  What  does  the  statute  mean  by  the  term  'temporary  in- 
sanity'? Whatever  be  the  form  or  cause  of  insanity,  it  is 
settled  by  all  authorities  that  the  law  will  not  consider  it  in  a 
criminal  case  unless  it  deprives  a  person  of  the  capacity  and 
power  to  distinguish  between  right  and  wrong  as  to  the  par- 
ticular act  charged  as  an  offense.  If  a  person  has  knowledge 
and  consciousness  that  the  act  he  is  doing  is  wrong  and  will 
deserve  punishment,  whatever  be  his  mental  or  physical  weak- 
ness, he  is  in  the  eye  of  the  law  of  sound  mind  and  memory, 
and  consequently  the  subject  of  punishment.  But  if  a  person 
is  incapable  of  having  a  knowledge  and  a  consciousness  that 
the  act  he  is  doing  is  wrong  and  criminal  and  will  subject 
him  to  punishment,  he  is  insane  and  not  responsible  for  the 
crime  commited  by  him.*-  Though  it  is  a  general  rule  that 
insanity  is  an  excuse  for  crime,  there  is  one  exception  to  the 
rule,  and  that  is  where  the  crime  is  committed  by  a  party  in 
a  fit  of  intoxication,  though  the  party  is  bereft  of  his  reason 
by  drunkenness,  and,  therefore,  is  as  insane  as  from  any  other 
cause.  All  authorities  recognize  drunkenness  to  be  a  species 
of  insanity  that  may  attend,  when  carried  far  enough,  with 
loss  of  reason  and  self-control  while  under  the  direct  effects 
of  the  intoxicant;  but  this  effect  is  voluntary  and  brought 
about  by  the  acts  of  the  party,  and  thereby  differs  from  ordi- 
nary insanity,  which  is  the  act  of  Providence,  and  the 
sufferer  is  not  responsible. ' '  *'    But  this  statute  has  no  appli- 

81  Evers  v.  State,  31  Tex.  Cr.  The  cases  construing  and  apply- 
Rep.  3f8;  20  S.  W.  744;  18  L.  E.  ing  this  statute  since  the  ease 
A.  421;  37  Am.  St.  811.  just  quoted  from  and  which  an- 
sa Citing  5  Lawson,  Defenses  to  nounces  an  interpretation  of  the 
Crime,  Insanity,  231;  Whart.  &  S.  statute  as  followed  in  Texas,  are: 
Med.  Jur.  45.  De'Alberts  v.  State,  34  Tex.  Grim. 
83  Evers  v.  State,  31  Tex.  Crim.  Rep.  508;  31  S.  W.  391;  Delgado 
Rep.  318;  20  S.  W.  744;  18  L.  R.  v.  State,  34  Tex.  Crim.  Rep.  157; 
A.  421;   37  Am.  St  811.  29  S.  W.  1076;  Gonzales  v.  State, 
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cation  where  the  insanity  is  produced  by  the  recent  use  of 
cocaine,  morphine  and  whisky.  "We  understand  our  statute 
to  regulate  insanity  produced  by  the  recent  voluntary  use 
of  intoxicating  liquors,"  said  the  Texas  court,  "but  it  does 
not  undertake  to  prescribe  the  rale  with  reference  to  insanity 
produced  by  cocaine  or  morphine.  And,  in  our  opinion,  the 
court  committed  an  error  in  instructing  the  jury  that,  if  they 
believed  that  the  appellant  was  insane  from  the  voluntary  use 
of  cocaine  and  morphine,  it  would  constitute  no  defense  to 
the  crime  alleged,  arid  would  go  only  to  the  mitigation  of  the 
penalty.  In  our  opinion,  if  appellant  was  rendered  insane 
from  the  voluntary  recent  use  of  cocaine  and  morphine,  and 
on  account  of  that  did  not  understand  the  nature  and  quality 
of  the  act  he  was  doing,  and  was  incapable  of  forming  the 
intent,  then  he  would  not  be  guilty  of  an  assault  with  intent 
to  murder.  And  we  go  further  and  hold  that,  if  his  mind 
was  rendered  insane  by  the  combined  recent  use  of  cocaine 
and  morphine  and  intoxicating  liquors,  and  that  on  such 
account  he  was  not  capable  of  forming  the  intent  necessary  to 
constitute  an  assault  with  intent  to  murder,  he  would  not  be 
guilty  of  said  offense."  *■* 

31  Tex.  Grim.  Itep.  508;  21  S.  W.  Clore  v.  State,  26  Tex.  App.  624; 

253;     Kelley    v.    State,    31     Tex.  10  S.  W.  242;  Ward  v.  State,   19 

Crim.   Rep.   216;    20   S.   W.  357;  Tex.   App.    664;    Ex  parte  Evers, 

Hall  V.  State,  31  Tex.  Crim.  Eep.  29  Tex.  App.  539;  Sherar  v.  State, 

565;    21    S.    W.    368;    Phillips   v.  30  Tex.  App.  349;   17  S.  W.  621; 

State,   50  Tex.   Cr.   Rep.   481;    98  Ward  v.  State,  19  Tex.  App.  664; 

S.   W.   868;    Hierholzer   v.   State,  Rather  v.  State,  25  Tex.  App.  623; 

47  Tex.   Cr.  Rep.   199;   83   S.  W.  9  S.  W.  69;   Reagan  v.  State,  28 

836;   Little  v.  State,  42  Tex.  Cr.  Tex.   App.    227;    12    S.    W.    601; 

Eep.   551;    61    S.  W.   483;    Miller  Fisher  v.  State,  20  Tex.  App.  502; 

V.  State,  52  Tex.  Cr.  Rep.  72;   105  Houston   v.    State,    26    Tex.   App. 

S.  W.  502;  Holloway  v.  State,  45  657;    14  S.  W.  352;   Burkhard  v. 

Tex.  Cr.  Rep.  303;   77  S.  W.   14;  State,  18  Tex.  App.  599;  Scott  v. 

McLeod  V.  State,  31  Tex.  Cr.  Eep.  State,  12  Tex.  App.  31;  Hunter  v. 

331;   20  S.  W.  749  State,  18  Tex.  App.  444;   51  Am. 

The  following  are  cases  decided  Rep.  319;  Gaiten  v.  State,  11  Tex. 

prior  to  Evers  v.  State:   Lyle  v.  App.  544. 

State,   31    Tex.    Crim.    Rep.    103;  84  Edwards    v.    State,    38    Tex. 

19  S.  W.  903,  in  part  overruled  by  Crim.   Rep.   386;    43    S.   W.    112; 

Evers  v.  State ;  Williams  v.  State,  39  L.  R.  A.  262. 
25  Tex.  App.   76;    7    S.   W.   661; 
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Sec.  1137.    Miscellaneous. 

Intoxication  is  no  defense  for  carrying  concealed  weapons ; '' 
nor  for  gambling ;  '*  nor  for  disturbing  the  peace  by  cursing 
and  swearing  at  the  time  and  just  before  the  accused's  arrest; 
and  a  conviction  for  being  drunk  at  the  time  is  no  bar  to 
the  prosecution,  the  offenses  being  distinct.*^  The  rule  con- 
cerning drunkenness  as  a  defense  does  not  apply  to  a  charge 
of  committing  a  misdemeanor.'^ 

85  Fielding  v.  State,  135  Ala.  56;  87  Mitchell  v.  State,  48  Tex.  Cr. 

33  So.  677.  App.  533;  89  S.  W.  645. 

88 White    V.     State     (Tex.    Cr.  ss Carney   v.    United   States,    7 

Eep.),  30  S.  W.  556.    It  may  miti-  Ind.  T.  247j   104  S.  W.  606. 
gate  the  offense,  however. 


CHAPTER  XXXVI. 
CONTRACTS  OF  A  DRUNKEN  MAN. 
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1138.  Mere     drunkenness     as     a       1149.     Intoxication    of    maker   of 

ground  for  a  rescission  of  note, 

a  contract.  %  1150.  Marriage. 

1139.  Voluntary  intoxication.  1151.  Family  settlements. 

1140.  Intoxication    produced    by  1152.  Replevin  bail  or  bail  bond. 

the  other  party.  1153.     Contract  void  or  voidable. 

1141.  Taking  advantage  of  intoxi-       1154.     Ratification. 

cated  party.  1155.     Inquisition  —  Prior     con- 

1142.  Fraud  of  other  party.  tracts — Finding     as     evi- 

1143.  Habitual  drunkards.  dence. 

1144.  Habitual  drunkenness.  llS6.     Time  of  drunkenness. 

1145.  Knowledge  of  drunken  con-  1157.     Burden   to    show    drunken- 

dition  of  party.  ness. 

1146.  Inadequacy     of     considera-       1158.     Rescinding  contract  and  re- 

tion — Unfair  contract.  storing  consideration. 

1147.  What     kind     of     contracts       1159.     Who  may  show  intoxication 

may  be  avoided.  of   party. 

1148.  Implied   contracts.  1160.     Obtaining  relief. 

Sec.  1138.    Mere  drunkenness  as  a  ground  for  a  rescission 
of  a  contract. 

Drunkenness,  aside  from  the  question  of  fraud,  may  be  a 
good  cause  for  setting  aside  a  contract  entered  into  by  the 
drunkard.  But  where  no  imposition  has  been  practiced  by 
the  opposite  party,  mere  drunkenness  will  not  avoid  the  con- 
tract unless  it  be  such  for  the  time  being  as  to  deprive  the 
contracting  party  of  his  reason.  If  the  contracting  party 
relies  upon  the  naked  fact  of  drunkenness  to  avoid  the  con- 
tract, then  to  succeed  he  must  show  that  his  drunkenness  was 
so  great  at  the  time  he  entered  into  the  contract  as  to  have 
produced  absolute  privation  of  understanding,  similar  to 
cases   of  idiocy  or  insanity.*'     Mere   dullness   of   intellect, 

80  Harbison  v.  Lemon,  3  Blackf.  Ind.  207;  Henry  v.  Ritenour,  31 
51;  23  Am.  Dee.  376;  Jenners  v.  Ind.  136;  Cole  v.  Robbins,  Bull. 
Howard,  6  Blackf.  240;  Gore  v.  N.  P.  172o;  Cummings  v.  Henry, 
Gibson,  13  M.  &  W.  623;  14  L.  J.  10  Ind.  109;  Pett  v.  Smith,  3 
Exch.  152;  Reinskop  v.  Eogge,  37       Campb.   33;    Harlan  v.  Brown,  4 
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from  whatever  cause,  does  not  amount  to  incapacity  to  con- 
tract. ' ' ""  The  fact  that  the  person  entering  into  the  contract 
was  "too  much  intoxicated  to  realize  fully  what  he  was 
doing"  is  not  sufficient  to  avoid  the  contract."^  Thus,  where 
it  was  shown  that  the  complainant  had  had  a  severe  attack  of 
illness  before  entering  into  the  contract,  that  after  such  illness 
he  was  less  active  as  an  enterprising  business  man  than  before, 
that  he  was  of  intemperate  habits  and  subject  to  occasional 
fits  arising  froin  his  intoxication,  and  that  his  mind  was  less 
vigorous  when  his  habits  were  correct,  it  was  held  not  suffi- 
cient to  avoid  his  contract."-  To  avoid  the  contract  it  is  not 
necessary  that  the  obligee  should  have  induced  or  procured 
its  execution."^    In  one  case  it  is  held  that  a  contract  executed 


Ind.  App.  319;  30  N.  E.  928;  Fen- 
ton  V.  HoUoway,  1  Stark,  126; 
Joest  V.  Williams,  42  Ind.  565; 
13  Am.  Eep.  377;  Hamilton  v. 
Grainger,  5  H.  &  N.  4;  Mussel- 
man  V.  Cravens,  47  Ind.  1;  Dorr 
V.  Munsel,  13  Johns.  430 ;  Nance 
V.  Kemper,  35  Ind.  App.  605;  73 
N.  E.  937 ;  Owing's  Case,  1  Bland, 
371;  Foot  V.  Tewksbury,  2  Vt. 
97;  Seymour  v.  DcLancey,  3 
Cow.  445;  Duncan  v.  McCul- 
lough,  4  S.  &  R.  484;  Caulk- 
ins  V.  Fry,  35  Conn.  170;  Prentice 
V.  Achorn,  2  Paige,  30;  Reinicker 
V.  Smith,  2  Harr.  &  J.  421;  Cam- 
eron-Barkley  Co.  v.  Thornton,  etc., 
Co.,  138  N.  C.  365;  50  S.  E.  695. 

80  Henry  v.  Eitenour,  31  Ind. 
136;  Cameron-Barkley  Co.  v. 
Thornton,  etc.,  Co.,  138  N.  C.  365; 
50  S.  E.  695 ;  Doughty  v.  Doughty, 
3  Halst.  (N.  J.)  643;  Cavender 
V.  Waddingham,  5  Mo.  App.  457. 

81  Nance  v.  Kemper,  35  Ind. 
App.  605;  73  N.  E.  937. 

"If  he  realized  what  he  was  do- 
ing, although  intoxicated,  he  was 
bound,  in  the  absence  of  fraud. 
His  failure  fully  to  realize  what  he 
was  doing  could  result  from  intoxi- 


cation    that     produced    no     more 
than   mere   dullness  of   intellect." 

92  Doughty  V.  Doughty,  3  Halst. 
(N.  J.)  643. 

93  Hutchinson  v.  Tindall,  2 
Green  (N.  J.  Eq.),  357;  Conant 
V.  Jackson,  16  Vt.  335;  Bowen  v. 
Clark,  Fed.  Cas.  No.  1721 ;  1  Bias. 
128;  Drummond  v.  Hopper,  4 
Harr.  327;  Belcher  v.  Belcher,  10 
Yerg.  121;  Bush  v.  Breing,  113  Pa. 
St.  310;  6  Atl.  86;  57  Am.  Eep. 
469;  White  v.  Cox,  3  Hayw. 
(Tenn.)  79;  Lacy  v.  Garrard,  2 
Ham.  (Ohio)  7;  Hyman  v.  Moore, 
3  Jones  L.  (N.  C.)  416; 
Hutchinson  v.  Brown,  1  Clarke 
Ch.  408 ;  French  v.  French,  8  Ohio, 
214;  31  Am.  Dec.  441;  Williams 
V.  Mabrecht,  1  Bailey,  343;  Men- 
kins  V.  Lightner,  18  111.  282;  John- 
son V.  Phifer,  6  Neb.  401;  Com- 
monwealth McAnany,  3  Brewster, 
292;  Wilcox  v.  Jackson,  51  Iowa, 
208;  1  N.  W.  513;  Johns  v. 
Fritchey,  39  Md.  258;  Longhead 
V.  B.  F.  Coombs  &  Bro.  Commis- 
sion Co.,  64  Mo.  App.  559;  2  Mo. 
App.  Efip'r.  1017;  Mitchell  v. 
Kingman,  5  Pick.  431;  Curtis  v. 
Hall,  4  N.  J.  Law   (1  Southard) 
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when  the  obligor  is  in  such  a  state  of  intoxication  as  to 
be  deprived  of  a  "consenting  understanding,"  may  be  set 
aside.'*  And  where  an  intoxicated  person  was  able  to  sign 
a  note,  and  the  next  morning  recalled  he  had  done  so,  as  well 
as  for  what  he  gave  the  note,  it  was  held  that  a  defense  of 
complete  intoxication  had  not  been  made  out."^     But  where 

412  [1832];  Burro%hs  v.  Rich- 
man,  13  N.  J.  Law  (1  J.  S. 
Green)    233;    23    Am.    Dee.    717; 


Wade  V.  Colvert,  2  Mill  Const.  26; 
12  Am.  Dee.  652  [1833];  Lee  v. 
Ware,  1  Hill,  313?  Seaver  v. 
Phelps,  11  Pick.  304;  Rice  v.  Peet, 
16  Johns.  503;  Birdsong  v.  Bird- 
song,  39  Tenn.  (2  Head)  289;  Bar- 
rett v.  Buxton,  2  Aiken,  167;  16 
Am.  Dec.  691;  Freeman  v.  Dwig- 
gins,  55  N.  C,  162;  Reynolds  v. 
Waller,  1  Wash.  164;  Pickett  v. 
Sutter,  5  Cal.  412;  Bates  v.  Ball, 
72  111.  108;  Lochheim  v.  Gill,  17 
Ind.  139;  Mansfield  v.  Watson,  2 
Clarke  (la.).  Ill;  Newell  v.  Fish- 
er, 11  S.  &  M.  (Miss.)  431;  49  Am. 
Dee.  66;  Wright  v.  Fisher,  65 
Mich.  384;  32  N.  W.  605;  Car- 
penter V.  Rogers,  61  Mich.  384; 
28  N.  W.   156;    Clifton  v.  Davis, 

1  Pars.  Eq.  Cas.  31;  Cavender  v. 
Waddingham,  5  Mo.  App.  457; 
Cavender  v.  Waddingham,  2  Mo. 
App.  551;  Crane  v.  Conklin,  1 
Saxt.  Eq.  (N.  J.)  346;  22  Am. 
Dec.   519;    Hutchinson  v.  Tindall, 

2  Gr.  (N.  J.)  357;  Shackelton  v. 
Sebree,  86  111.  616;  Dulany  v. 
Green,  4  Harr.  285;  Ralston  v. 
Turpin,  25  Fed.  7;  Donelson  v. 
Posey,  13  Ala.  752;  Phelan  v. 
Gardner,  43  Cal.  306;  Foot  v. 
Tewksbury,  2  Vt.  97;  McClure  v. 
Mansell,  4  Brewst.  119;  McGowan 
V.  Brooks,  16  So.  436;  Morris  v. 
Nixon,  7  Humph.  579;  Belcher  v. 
Belcher,   10   Yerg.    121;    Wade  v. 


Colvert,  2  Mill  Const.  (S.  C.)  27; 
12  Am.  Dec.  652;  Appeal  of  Bit- 
ter, 59  Pa.  St.  fi;  Wood  v.  Pin- 
dall,  Wright,  507;  Warnock  v. 
Campbell,.  25  N.  J.  Eq.  485;  Ad- 
ams v.  Ryerson,  4  Halst.  Eq.  814; 
91  Stock  (N.  J.),  816;  Wright  v. 
Waller,  127  Ala.  557;  29  So.  57; 
Power  v.  King  (N.  D.),  120  N.  W. 
543;  Ring  v.  Bank  (Ga.),  63  S.  E. 
652;  Berkley  v.  Cannon,  Rich  L. 
(S.  C.)  136;  Miller  v.  Finley,  2 
Mich.  (N.  P.)  231;  Hunter  v. 
Tolberd,  47  W.  Va.  258;  34  S.  E. 
737;  Burnham  v.  Burnham,  119 
Wis.  509;  97  N.  W.  176. 

9*  French  v.  French,  8  Ohio,  214 ; 
31  Am.  Dee.  441. 

95  Caulkins  v.  Fry,  35  Conn. 
170;  Miller,  v.  Finley,  26  Mich. 
249;  12  Am.  Rep.  306;  Bates  v. 
Ball,  72  111.  108;  Lightfoot  v. 
Heron,  3  Younge  &  C.  Exch.  686; 
Taylor  v.  Patrick,  1  Bibb,  168; 
Guckavan  v.  Kenny,  4  Kulp,  411; 
Foot  V.  Tewksbury,  2  Vt.  97 ;  Lang 
V.  Ingalls  Zinc  Co.  (Tenn.  Cht 
App.),  49  S.  W.  288;  Reynolds  v. 
Dechaums,  24  Tex.  174;  76  Am. 
Dec.  101 ;  Martin  v.  Pycroft,  2  De 
G.  M.  &  G.  785;  22  L.  J.  Ch.  (N. 
S.)  94;  16  Jur.  1125;  Morris  v. 
Nixon,  7  Humph.  579;  Rutherford 
V.  Ruff,  4  Desaus.  Eq.  (S.  C.)  365; 
Loftus  V.  Maloney,  89  Vt.  576;  16 
S.  E.  749;  Hutchinson  v.  Brown, 
Clarke  Ch.  408 ;  Combe  v.  Carthew 
(N.  J.  L.),43  Atl.  1057. 
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a  person  was  reduced  to  such  extreme  debility  by  intoxica- 
tion that  he  was  unable  to  rise  or  sit  up  even  in  bed  unless 
supported,  or  to  hold  a  pen  and  make  a  mark  unless  the  pen 
and  hand  were  held  for  him,  he  was  held  unable  to  execute  a 
conveyance  of  his  property,  which  is  merely  another  form  of 
contract.'^  The  theory  in  such  an  instance,  and  in  the  case  of 
extreme  drunkenness,  is  that  the  party  is  wanting  in  capacity 
to  give  the  necessary  assent  to  render  the  contract  valid ; "'  so 
much  so,  it  has  been  said,  as  to  drown  memory,  reason  and 
judgment,'^  or  he  is  non  compos  mentis  for  the  time  being.'' 
The  fact  that  the  grantor  in  a  deed  had  previously,  when  sober, 
expressed  an  intention  to  execute  it,  and  that  he  carried  out 
that  intention  afterwards  when  drunk,  is  practically  .sufficient 


96  Wilson  V.  Brigger,  7  Watts 
&  S.  Ill;  McCraw  v.  Davis,  2  Ired. 
Eq.  618. 

97  Wade  V.  Colvert,  2  Mill  Const. 
(S.  C.)  '27;  12  Am.  Dec.  652; 
Wright  V.  Waller,  127  Ala.  557; 
29  So.  57;  Power  v.  King  (N.  D.), 
120  N.  W.  543;  Bing  v.  Bank 
(Ga.),  63  S.  E.  652. 

98  Dahlann  v.  Gaugeiste,  238  III. 
222;  88  N.  E.  287;  Benton  v. 
Skylter  (Neb.),  122  N.  W.  61; 
Arnold  v.  Hickman,  Munf.  (Va.) 
15 ;  Miller  v.  Finley,  2  Mich.  N.  P, 
231;  Waldron  v.  Angleman,  71  N. 
J.  L.  166;  58  Atl.  568;  Fiwler  v. 
Meadow  Brook  Water  Co.,  308  Pa. 
473;  57  Atl.  959;  Burroughs  v. 
Eichman,  13  N.  J.  Law,  233;  23 
Am.  Dec.  717;  Warnock  v.  Camp- 
bell, 25  N.  J.  Eq.  485;  O'Conner 
V.  Eempt,  29  N.  J.  Eq.  156;  Eaton 
V.  Eaton,  37  N.  J.  Law,  108;  18 
Am.  Eep.  716;  Lynde  v.  Lynde,  64 
N.  J.  Eq.  736-749;  52  A. 
694;  58  L.  E.  A.  471;  Schomp 
V.  Schenck,  40  N.  J.  Law, 
195-200;  29  Am.  Eep.  219;  Weller 
V.  Jersey  City,  H  &  P.  St.  Ey.  Co., 


57  A.  730;  Kuhlman  v.  Weiber, 
129  Iowa,  188;  105  N.  W.  445; 
Spoonheim  v.  Spoonheim,  14  N. 
D.  380;  104  N.  W.  845;  Irvin  v. 
Maloney,  6  Can.  L.  Jr.  285;  Swan 
V.  Talbott,  152  Cal.  142 ;   94  Pac.  238. 

09  Martin  v.  Harsh,  231  111.  384; 
83  N.  E.  164;  13  L.  E.  A.  (N.  S.) 
1000;  J.  I.  Case,  etc.,  Co.  v.  Mey- 
ers, 78  Neb.  685;  111  N.  W.  602; 
9  L.  E.  A.   (N.  S.)  970. 

In  Burroughs  v.  Eichman,  13  N. 
J.  Eq.  233;  23  Am.  Dee.  717,  the 
court  said:  "There  are  respectable 
authorities  on  both  sides  of  this 
question.  Lord  Coke  observes  that, 
although  he  who  is  drunk  is  for 
the  time  being  non  compos  mentis, 
yet  his  drunkenness  does  not  ex- 
tenuate hia  act  or  offense,  nor  turn 
to  his  avail;  but  it  is  a  great  of- 
fense in  itself,  and  therefore  ag- 
gravates his  offense,  and  doth  not 
derogate  from  the  act  which  he 
did  at  that  time,  and  that  as  well 
in  cases  touching  his  life,  his  lands, 
his  goods  or  anything  that  con- 
cerns him.  Beverley's  Case,  4 
Coke,  124." 
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to  sustain  it,  although  he  might  have  been  much   intoxi- 
cated.^ 


1  Freeman  v.  Staats,  4  Halat.  Eq. 
(N.J.)  814;  1  Stock Eq.( N.J.)  816. 
"To  render  the  transaction  void- 
able, he  should  have  been  so  drunk 
as  to  have  drowne#  reason,  mem- 
ory and  judgment,  and  impaired 
his  mental  faculties  to  an  extent 
that  would  have  rendered  him  non 
compos  mentis  for  the  time  being, 
especially  as  there  is  no  pretense 
that  any  person  connected  with 
the  transaction  aided  or  procured 
his  drunkenness.  The  rule  has 
never,  so  far  as  our  knowledge  ex- 
tends, been  announced  that  mere 
drunkenness  is  sufficient  to  release 
a  party  from  his  contracts."  Bates 
V.  Ball,  72  111.  108. 

"Intoxication  so  deep  as  to  take 
away  the  agreeing  mind — in  other 
words,  to  disqualify  the  mind  to 
comprehend  the  subject  of  the  con- 
tract and  its  nature  and  probable 
consequences — impairs  such  con- 
tract, if  made  while  it  lasts,  the 
same  as  insanity.  But  mere  drunk- 
enness, or  being  a  drunkard,  or 
simply  being  drunk  at  the  time, 
where  intoxication  does  not  extend 
to  the  degree  thus  stated,  will  not 
impair  the  contract.  To  have  this 
effect,  it  must  render  the  party 
non  compos  mentis  for  the  occa- 
sion."    Bish.  Contr.  §§  980,  981. 

"The  contract  of  a  *  *  * 
drunken  person  is  voidable,  at  his 
option,  if  it  can  be  shown  that  at 
the  time  of  making  the  contract 
he  was  absolutely  incapable  of  un- 
derstanding what  he  was  doing." 
Anson  Contr.  p.  150. 

"An  express  contract,  entered 
into  when  the  obligor  is  in  a  state 
of  intoxication,  so  as  to  deprive 


him  of  the  exercise  of  his  under- 
standing, is  voidable.''  11  Am.  & 
Eng.  Enc.  Laws,  p.  773. 

Drunkenness  must  "be  such  as 
to  incapacitate  the  party  from  the 
proper  exercise  of  his  judgment, 
and  prevent  him  from  understand- 
ing his  contract."  Story,  Contr. 
p.  15. 

"A  drunkard,  when  in  a  state  of 
complete  intoxication,  so  as  not  to 
know  what  he  is  doing,  has  no  ca- 
pacity to  contract."  1  Benjamin, 
Sales,   §  30. 

"It  is  evident  that  drunkenness, 
when  it  goes  so  far  as  absolutely 
to  destroy  the  reason,  renders  a 
person  in  this  state,  so  long  as  it 
continues,  incapable  of  contract- 
ing, since  it  renders  him  incapable 
of  consent."  1  Pothier,  Obligation 
on  Contracts,  49. 

"Where  a  party,  when  he  enters 
into  a  contract,  is  in  such  a  state 
of  drimkenness  as  not  to  know 
what  he  is  doing  *  »  ■*  jjjg 
contract  is  wholly  void;  i.  e.,  if 
he  elects  to  avoid  it."  1  Chitty, 
Contr.  192. 

"Drunkenness  is  a  species  of  in- 
sanity, but  the  law  is  not  quite 
clear  respecting  this  disability. 
Perhaps  it  stands  thus:  One  can- 
not, defend  by  proving  his  drunk- 
enness, unless  he  can  show  that 
the  drunkenness  was  known  to  the 
payee  [of  a  note  or  bill],  and  taken 
advantage  of  by  him,  or  that  it 
was  complete,  and  suspended  all 
use  of  the  mind  at  the  time."  1 
Parsons,  Notes  and  Bills,  151. 

The  following  instruction  is  er- 
roneous in  the  part  italicized:  "If 
the  defendant  was  so  much  under 
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Sec.  1139.    Voluntary  intoxication. 

The  fact  that  the  intoxication  was  voluntary  on  the  part 
of  the  person  rescinding  the  contract  and  seeking  relief  does 


the  influence  of  strong  drink  or  in- 
toxicating liquor  tliat  his  reason 
was  dethroned  to  an  extent  that  he 
could  not  give  that  attention  to 
the  signing  of  the  note  that  a  rea- 
sonably prudent  man.  would  be  able 
to  give,  then  the  note  would  be 
void."  "If  the  jury  find  from  the 
evidence  that  the  defendant  signed 
the  note  under  such  intoxication 
that  he  could  not  give  proper  at- 
tention to  it,  then  the  note  is  not 
evidence  in  the  case,  but  void." 

The  court  said  of  them:  "One 
may  well  be  unable,  from  intoxi- 
cation, to  give  'proper  attention' 
to  a  transaction,  and  yet  know 
what  the  transaction  involves,  and 
be  capable  of  understanding  the 
terms  and  effect  of  a  contract  is- 
suing out  of  it,  so  as  to  be  as  fully 
bound  by  it  as  if  he  was  under 
no  degree  of  intoxication."  "Many 
perfectly  sane  and  sober  men  could 
not  bind  themselves  by  contract 
at  all,  if  the  rule  laid  down  there 
[in  the  first  instruction]  is  a 
sound  one.  The  law  does  not 
gauge  contractual  competency  by 
the  standard  of  mental  capacity 
possessed  by  reasonably  prudent 
■men.  A  man  is  not  incapacitated 
Yjecause  of  intellectual  limitations 
arising  from  intoxication  or  what 
not,  which  prevent  him  from  giv- 
ing to  a  proposed  contract  all  the 
consideration  that  a  reasonably 
prudent  man  would  be  able  to  give 
it.  Indeed,  that  test  has  no  rela- 
tion to  mental  capacity.  Compe- 
tency to  contract  may  well  exist 
in  as  high  a  degree  in  a  reckless, 
careless  man  as  in  one  of  the  high- 


est prudence  and  care  [perhaps 
more  so],  and  the  inability  of  the 
former  to  give  a  certain  degree  of 
attention  to  a  business  matter  re- 
sults, not  from  mental  incapacity 
to  know  and  understand  the  mat- 
ter in  hand,  but  from  indifference 
as  to  it,  or  his  habit  or  disposition 
to  drunkenness.  And  one  may  suf- 
ficiently understand  a  contract, 
and  the  naturae  and  effect  of  his 
entering  into  it,  to  be  fully  bound 
by  it,  though  he  be  capable  of  only 
a  very  much  less  consideration  of 
it  than  would  be  bestowed  by  a 
man  of  ordinary  prudence." 
Wright  V.  Waller,  127  Ala.  557 ;  29 
So.  57;  64  L.  E.  A.  440. 

Necessarily  the  degree  of  intox- 
ication stated  in  the  opinion  of 
the  courts  differ,  although,  perhaps 
they  are  a  unit  upon  the  point  in 
meaning,  but  different  expressions 
being  used  to  indicate  it.  Thus: 
Intoxicated  to  such  a  degree  as  to 
render  the  contracting  party  in- 
capable of  assenting.  Longhead  v. 
B.  F.  Combs,  etc.  Co.,  64  Mo.  App. 
659;  as  to  be  deprived  of  the  ex- 
ercise of  his  understanding.  Bar- 
rett v.  Buxton,  2  Aik.  (Vt.)  167; 
16  Am.  Dec.  691,  produces  a  de- 
privation of  reason  and  under- 
standing. Clifton  V.  Davis,  1  Pars. 
Sel.  Eq.  Cas.  31,  could  not  com- 
prehend what  were  the  terms  and 
conditions  of  the  written  con- 
tract. Harmon  v.  Jolinston,  1  Mae- 
Arthur  139;  as  to  be  without  rea- 
son and  Tinderstanding,  so  desti- 
tute of  reason  as  not  to  know  the 
consequences  of  his  contract.  Bush 
V.  Breining,  113  Pa.  310;   6  Atl. 
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not  prevent  him  avoiding  the  contract.-    And  this  right  to 
rescind  extends  to  the  drunken  man's  personal  representa- 


86;  57  Am.  Itep.  469,  as  to  be  un- 
able to  perceive  or  assent  to  the 
conditions  of  the  contract.  Wade 
V.  Colvert,  2  Mill  Const.  (S.  C), 
27;  12  Am.  Dec.  «52;  carried  so 
far  that  his  reasoning  power  is 
destroyed.  Birdsong  v.  Birdsong, 
2  Head  289 ;  deprived  of  the  use  of 
his  reason,  so  that  he  is  not  able  to 
give  his  serious,  deliberate  consent 
to  the  act  of  making  the  contract. 
Donelson  v.  Posey,  13  Ala.  752 ;  ab- 
solute drunkenness,  and  conse- 
quently deprived  of  the  exercise  of 
reasoning.  Pitt  v.  Smith,  3 
Camp.  34,  note;  Hale  v.  Story,  7 
Colo.  App.  App.  165 ;  42  Pac.  598 ; 
Drummond  v.  Hopper,  4  Harr. 
(Del.)  327,  utterly  deprived  of  the 
use  of  reason  and  understanding. 
Johnson  v.  Phifer,  6  Neb. 
401,  wholly  devoid  of  judgment 
and  discretion.  Cavendtr  v.  Wad- 
dingham,  2  Mo.  App.  551;  French 
V.  French,  8  Ohio  214,  incapable  of 
comprehending  what  he  was  doing. 
Bursinger  v.  Bank,  67  Wis.  75 ;  30 
N.  W.  290;  58  Am.  Eep.  848,  did 
not  know  what  he  did.  Cole  v. 
Eobbins,  Bull.  N.  P.  172a,  as  to 
render  him  incompetent  to  con- 
tract. Reynolds  v.  Waller,  1 
Wash.  (Va.)  164,  as  not  to  know 
the  nature  of  the  act  he  is  doing. 
Hawkins  v.  Bone,  4  F.  &  F.  311,  in 
a  constant  state  of  intoxication 
(Staats  V.  Freeman,  6  N.  J.  Eq. 
490)  or  complete  intoxication. 
Phelan  v.  Gardner,  43  Cal.  306, 
so  weak,  unsound  and  diseased  as 
to  be  incapable  of  understanding 
the  nature  and  quality  of  the  act 
to  be  performed  or  its  conse- 
quences,   he     is     incompetent    to 


assent  to  the  terms  and  condi- 
tions of  the  contract.  Johnson  v. 
Harmon,  94  U.  S.  371;  24  L.  cd. 
271,  to  such  a  degree  as  to  de- 
prive him  of  his  power  to  dis- 
tinctly perceive  and  assent  to  a 
contract.  Lee  v.  Ware,  1  Hill  L. 
(S.  C.)  313,  as  to  deprive  him  of 
his  reason  and  understanding. 
Commonwealth  v.  McAnany,  3 
Brewster  (Pa.)  292;  Harbison  v. 
Lemon,  3  Blackf.  51;  23  Am. 
Dec.  376;  so  excessive  as  to  render 
the  person  incapable  of  consenting, 
or  to  incapacitate  him  from  exer- 
cising his  judgment.  Reynolds  v. 
Deschaunus,  24  Tex.  174;  76  Am. 
Dec.  101,  understanding  clouded 
or  reason  dethroned  by  actual  in- 
toxication. Wright  V.  Fisher,  65 
Mich.  275;  32  N.  W.  605,  as  not 
to  know  what  he  is  doing.  Johns 
V.  Fritchey,  39  Md.  258;  Houston, 
etc.  R.  Co.  V.  Tierney,  72  Tex. 
312;  12  S.  W.  586,  so  complete- 
ly intoxicated  as  to  be  incapable 
of  knowing  what  he  is  doing  or 
of  understanding  the  consequences 
of  his  acts.  Taylor  v.  Purcell,  60 
Ark.  606;  31  S.  W.  567,  deprived 
of  his  right  reason  or  incapable 
of  managing  his  affairs  and  busi- 
ness. Doughty  V.  Doughty,  7  N. 
J.  Eq.  643,  as  to  be  incapable  of 
knowing  the  effect  of  what  he  was 
doing.  Shackleton  v.  Sebree,  86 
111.  616;  Foot  v.  Tewksbury,  2  Vt. 
97,  to  such  an  extent  as  to  seri- 
ously impair  the  reasoning  facul- 
ties at  the  time.  Pickett  v.  Sut- 
ter, 5  Cal.  412,  incapable  of  un- 
derstanding the  nature  of  the 
transaction.  Watson  v.  Doyle,  130 
111.  415;   22  N.   E.  613;    Rodman 
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tives,=  but  not  to  third  persons.*  The  contract  may  be 
rescinded,  although  the  drunkenness  was  not  produced  through 
the  agency  of  the  opposite  party.' 


Sec.  1140.    Intoxication  produced  by  the  other  party. 

"Although  the  intoxication  was  only  partial  [yet]  if  the 
other  party  produced  it,  and  then  took  advantage  of  it  and 
made  it  the  opportunity  for  acts  of  imposition,  unfairness, 
and  a  fortiori  fraud,  equity  will  grant  full  affirmative 
relief. " "  Of  course,  the  degree  of  intoxication  in  cases  of 
this  kind  need  not  be  so  great  as  where  total  drunkenness  is 
relied  upon,  and  possibly  not  so  great  as  where  the  intoxica- 


V.  Zilley,  1  N.  J.  Eq.  320,  was 
at  the  time  in  fact  non  compos 
mentis.  Davidge  v.  Crandall,  23 
111.  App.  360;  incapable  of  exe- 
cuting the  contract  by  reason  of 
intoxication.  Conley  v.  Nailor, 
118  U.  S.  127;  6  Sup.  Ct.  1001; 
30  L.  ed.  112;  drunkenness  so  ex- 
cessive as  to  utterly  deprive  him 
of  his  reason  and  understanding. 
Belcher  v.  Belcher,  10  Yerg.  121; 
excessive  and  absolute,  so  as  to 
suspend  the  reason  and  create  im- 
potence of  mind  at  the  time.  Cav- 
ender  v.  Waddingham,  5  Mo.  App. 
457. 

2  Bush  V.  Breining,  113  Pa.  St. 
310;  6  Atl.  86;  56  Am.  Eep.  469; 
White  V.  Cox,  3  Hayw.  (Tenn.) 
79;  Mankins  v.  Leightner,  18  111. 
282;  Hutchinson  v.  Tindall,  2  Gr. 
Eq.   (N.  J.)   357. 

3  Wigglesworth  v.  Steers,  1  Hen. 
&  M.  70;  3  Am.  Dee.  602. 

4  Eaton  V.  Perry,  29  Mo.  96; 
Lacy  V.  Mann,  59  Kan.  777;  53 
Pac.  754. 

B  Berkley  v.  Cannon,  Rich  L. 
(S.  C),  136. 

« Pomeroy  Eq.,  sec.  949,  citing 
Cory    V.    Cory,    1    Ves.     Sr.     19; 


Cooke  V.  Clayworth,  18  Vis.  12 
Say  V.  Berwick,  1  Ves.  &  B.  195 
Butler  V.  Mulvihlll,  1  Bligh  137 
Leightfoot  v.  Heron,  3  Youge  & 
Coll  586;  Shaw  v.  Thackray,  1 
Sm.  &  GifiF.  537;  Nagle  v.  Bayl8r, 
3  Dr.  &  War.  60;  Addis  v.  Camp- 
bell, 4  Beav.  401;  Martin  v.  Py- 
croft,  2  DeG.  M.  &  G.  785; 
O'Connor  v.  Eempt,  29  N.  J.  Eq. 
156;  Crane  v.  Conklin,  1  Saxt.  Eq. 
(N.  J.)  346;  Prentice  v.  Achorn, 
2  Paige  30;  Lavette  v.  Sage,  29 
Conn.  577;  Calloway  v.  Wither- 
spoon,  5  Ired.  Eq.  128;  Freeman 
V.  Dwiggins,  2  Jones  Eq.  162; 
Griffith  V.  Fred.  Co.  Bk.,  6  Gill 
&  J.  424;  Phillips  v.  Moore,  11 
Mo.  600;  Schrem  v.  O'Connor,  98 
111.  539,  and  criticising  Pitten- 
ger  V.  Pittinger,  2  Green  Ch.  156. 
See  also  Wood  v.  Pindall,  Wright 
507;  Dahlman  v.  Gautente,  238 
III.  224:  87  N.  E.  287:  Hutchin- 
son V.  Tindall,  3  Gr.  Eq.  (N.  J.) 
357:  Willoughby  v.  Molton,  47 
N.  H.  205;  Birdsong  v.  Birdsong, 
2  Head  280;  Lacv  v.  Garrard,  2 
Ham.  (Ohio)  7;  Keough  v.  Fore- 
man,  33   La.   Ann.    1434. 
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tion  had  not  been  procured  by  the.  other  party,  though  that 
cannot  be  positively  asserted,  the  fact  of  actively  getting 
the  complaining  party  drank  being  rather  evidence  of  a 
fixed  and  determined  purpose  on  the  part  of  the  other  party 
to  take  advantage  of  his  intoxicated  condition  and  indicating 
a  greater  desire  to  defraud.'  "If  the  defendant,"  said  the 
Supreme  Court <iof  Wisconsin,  "with  fraudulent  intent,  had 
caused  or  produced  intoxication  of  the  plaintiff,  and  so  had 
obtained  the  conveyances  on  the  same  terms,  no  one  would 
doubt  that  equity  would  relieve  against  them. ' '  *  Such  a 
contract  is  void  at  the  option  of  the  person  executing  it,  in 
an  action  to  enforce  it.°  Where  it  was  shown  that  the 
grantor  in  a  deed  was  an  habitual  drunkard,  in  an  Ohio 
nisi  prius  case  the  court  said:  "You  may  prove  fraud  in 
obtaining  the  deed,  as  that  would  make  it  void.  The  general 
habit  of  intoxication,  unless  it  is  expected  to  connect  it  with 
the  plaintiff's  lessor  will  not  avail.  We  suppose  the  plaintiff 
will  admit  the  defendant  generally  drunk  if  desired,  as  that 
will  save  time,  and  then,  if  there  be  evidence  that  he  was 
made  so  by  the  lessor  of  the  plaintiff,  and  executed  the  deed 
under  such  influence,  it  may  avail.  Unless  it  is  proposed  to 
do  that  it  will  be  useless  to  proceed,  as  we  must  instruct  the 
jury  that  under  the  circumstances  the  drunkenness  will  be 
of  no  avail.""  Where  a  publican  or  saloon  keeper  brougfht 
suit  against  a  man  of  seventy  years  to  recover  the  price  of 
drinks  he  had  furnished  him  and  others  on  his  orders,  and  it 
appeared  that  on  one  day  he  had  ordered  eighty-six  pints  of 
ale  besides  spirits,  and  on  another  day  one  hundred  and  thirty- 
four  pints  of  ale,  the  court  said  that  if  a  man  when  rational 
gives  beer  to  others  there  is  no  doubt  he  must  pay  for  it,  but 

7  "Here  is  an  unreasonable  con-  » Willeox   v.    Jackson,    51    Iowa 

'tract  obtained  from  one  in  drink.  208;  1  N.  W.  513;  Lacy  v.  Garard, 

Here  is  a  contract  obtained  from  2  Ohio  7;  Curtis  v.  Hall,  4  N.  J. 

one  drawn  iiito  drink  by  the  per-  L.    361;     Knott    v.   Tidyman,    86 

son  who  deals  with  him."     White  Wis.  164;   56  N.  W.  632. 

V.  Cox,  3  Hayw.  (Tenn.)   79.  lo  Woods     v.     Pindall,     Wright 

sKnekamp  v.  Hidding,  31  Wis.  (Ohio)  507;  Maxwell  v.  Pittinger, 

503,;  Whitesides  v.  Greenlee,  2  Dev.  3  N.  J.  Eq.  156. 
Eq.  (N.  C.)   152;  Lyon  v.  Phillips, 
106  Pa.  57. 
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if  he  does  so  when  drunk  he  will  not  be  liable,  for  a  publican 
in  such  an  instance  would  be  taking  advantage  of  an  offense 
which  he  himself  had  been  instrumental  in  producing." 
And  so  where  a  person  possessed  a  power  of  attorney  to  sell 
and  convey  a  farm,  and  a  would-be  purchaser  got  him  drunk 
and  then  purchased  the  farm  from  him  for  thirty-three  dollars 
and  the  transfer,  without  recourse,  of  a  worthless  contract  and 
mortgage,  it  was  held  that  the  deed  could  be  avoided,  having 
been  obtained  by  fraud." 

Sec.  1141.    Taking  advantage  of  intoxicated  party. 

Where  a  person  contracting  with  an  intoxicated  person 
takes  advantage  of  his  drunken  condition — becomes  active  in 
availing  himself  of  his  condition,  as  distinguished  from  a 
mere  passiveness — a  very  different  question  is  presented  from 
an  instance  of  mere  drunkenness  when  the  contract  is  executed. 
The  one  is  an  active  fraud,  the  other  can  scarcely  be  said  to 
be  a  passive  fraud.  In  all  these  instances  the  fact  that  the 
drunken  person  was  overreached  by  the  other  is  a  weighty 
fact  to  be  considered.  Far  less  intoxication  than  a  mere 
drowning  of  the  senses  will  authorize  the  court  to  set  aside 
or  hold  the  contract  not  binding.  Thus,  in  one  case  the  court 
said  that  "the  evidence  presented  a  fair  question  to  the 
jury,  whether  plaintiff  was  not  overreached  by  the  alleged 
settlement  whilst  in  such  mental  condition  from  the  use  of 

11  Brandon  v.  Old,  3  C.  &  P.  excisable,  to  be  sold  on  plain- 
440.  tiff's      premises      without      a    li- 

12  Dunn  V.  Amos,  14  Wis.  107.  cense,  and  that  they  were  wine 
Where  the  payee  in  a  note  had  to  be  supplied  defendant  to  be  con- 
gotten  the  maker  drunk  and  theii  sumed  in  a  brothel  kept  by  plain- 
sold  him  some  horses  and  took  tiff,  the  court  refused  to  allow  a 
his  note  in  payment,  it  was  held  plea  that  the  defendant  was  so  in-_ 
that  the  maker  had  a  good  de-  toxicated  as  plaintiff  well  knew,  as 
fense  for  that  reason.  Curtis  v.  to  be  deprived  of  understanding. 
Hall,  4  N.  J.  L.  361.  and  that  the  liquors  were  supplied 

In  an  English   case   the  action  to   increase   his   intoxication,   and 

was  to  recover  the  price  of  liquors  that   he   derived   no   benefit   from 

sold    the    defendant,   who   pleaded  them.     Hamilton  v.  Graninger,   5 

never     indebted,     and     also     pay-  Hurlst.  &  N.  40;   65  Jur.  1108. 
ment;      that     the     liquors     *ere 
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ardent  spirits  as  made  him  an  easy  victim.""  And  in 
another  case  it  was  said  that,  "Contracts  made  by  persons 
under  the  influence  of  liquor,  without  being  completely  in- 
toxicated, are  governed  by  the  same  principles  which  apply 
in  other  cases,  where  one  party  is  in  a  position  to  expose  him 
to  the  exercise  of  an  improper  influence  by  the  other,"  and 
"if  a  party  hae  been  led  into  a  hard  and  disadvantageous 
bargain  whilst  excited  by  liquor,  equity  avoids  it.  And  the 
same  rule  applies  to  persons  whose  minds  are  enfeebled  by 
habitual  intoxication,  although  not  actually  intoxicated."^'* 
In  all  such  instances  inadequacy  of  consideration  is  a  potent 
factor,"  and  so  is  the  age  of  the  drunken  man,  whether  just 
becoming  of  age  ^°  or  old  and  naturally  enfeebled,^"  as  well 
as  enfeeblement  of  his  mind  by  long  and  continued  indulgence 
in  the  use  of  liquor.^'  In  an  early  case  in  Kentucky,  which 
states  the  law  for  this  day  accurately,  the  court  said:  "The 
law  seems  well  settled  that  drunkenness  per  se  is  no  substan- 
tive cause  for  men  to  plead  in  avoidance  of  their  own  acts, 
for  this  were  to  encourage  drunkenness.^*    But  if  any  unfair 

13  Murray  v.  Carlin,  67  111.  286.  is  "At   all   events,   drunkenness, 
13*  Birdsong  v.  Blrdsong,  2  Head  short  of  a  deprivation  of  reason  or 
289;  Lavette  V.  Sage,  29  Conn.  577;  insanity,    will    not    do,    for    then 
CJooke  V.   Clayworth,   18   Ves.  Jr.  everyone    will    counterfeit    intoxi- 
12;  Crane  v.  Conklin,  1  N.  J.  Eq.  cation  to  get  clear  of  his  contract, 
346;  22  Am.  Dec.  519;  Maxwell  v.  and  which  will  lead  to  the  inves- 
Pittinger,  3  N.  Y.  Eq.  156.  tigation      in    every      ease,      first, 
'      1*  Nielson  v.  Lafflin,  50  N.  Y*.  whether  the  party  was  really  in- 
St.  Rep.  277;  21  N.  Y.  Supp.  731;  toxicated,  and  what  was  the   de- 
Say  v.  Barwick,  1  Ves.  &  B.  195;  gree  of  intoxication,  and  whether 
Adams   v.   Eyerson,   6   N.   J.   Eq.  it  should  prevail  to  exonerate  the 
328;    Harvey   v.    Pecks,    1    Munf.  person  from  his  engagement,  pro- 
518;  Warnock  v.  Campbell,  25  N.  ducing   the    greatest    uncertainty, 
J.  Eq.  485.  difiBculty   and  variety   of  decision 
15  Say  V.  Barwick,  1  Ves.  &  B.  upon      cases      similarly      circmn- 
195.  stanced,  and  subjecting  everything 
18  Harvey    v.    Pecks,    1    Munf.  to    the    control    and     fluctuating 
(Va.)   518;  Adams  v.  Ryerson,  6  opinion   of   juries."     Woodson   v. 
N.  J.  Eq.  328.  Gordon,   Peck    (Tenn.)     196;     H 

17  Adams  v.  Ryerson,  6  N.  J.  Eq.  Am.  Dec.  743. 
328;    Lavette   v.   Sage,   22    Conn. 
577. 
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advantage  was  taken  of  such  a  situation,  as,  if  the  party 
seeking  to  avoid  his  act  was  drawn  into  drinking  by  the  person 
with  whom  he  contracted,  or  by  his  contrivance,  and  an 
unreasonable  or  unconscientious  bargain,  deed  or  instrument 
was  procured  from  the  person  in  that  situation,  equity  would 
relieve."^"  But  it  must  be  borne  in  mind  that  if  the  in- 
toxication is  not  complete  or  absolute,  although  it  materially 
interfered  with  and  affected  the  person's  understanding,  reason 
and  judgment,  and  the  drunkenness  has  neither  been  procured 
nor  the  drunkard  taken  advantage  of  unfairly  by  the  other 
party,  a  court  of  equity  will  not  interfere  in  aid  of  either 
of  the  parties  to  a  contract  which  is  made  while  one  of  them 
is  intoxicated.^" 

Sec.  1142.    Fraud  of  other  party. 

A  contract  procured  by  fraud  from  a  drunken  man  will  be 
set  aside,  even  though  he  was  not  so  intoxicated  as  not  to 
know  what  he  was  doing,  if  he  be  so  drunk  as  to  be  an  easy 
prey  to  the  other  party.^^  And  if  he  has  been  induced,  when 
intoxicated  so  as  not  to  be  able  to  perceive  their  falsity,  by  the 
false  statements  of  the  other  party,  to  enter  into  a  contract, 
he  may  avoid  it."    So  it  is  a  fraud  to  take  an  obligation  from 

19  Campbell  v.  Ketcham,  1  Bibb  156 ;  Lavette  v.  Sage,  29  Conn. 
406;  Stirling  v.  Hinckley  (Pa.),  577;  Bates  v.  Ball,  72  111.  108; 
4  Atl.  358;  Cooke  v.  Clayworth,  18  Schramm  v.  O'Connor,  98  111.  539; 
Ves.  Jr.  12;  Johnson  v.  Medli-  Shackleton  v.  Sebree,  86  111.  616; 
cott,  3  P.  Wms.  131,  note  [a]  ;  Morrison  v.  McLeod,  2  Dev.  &  Bat. 
Hall  V.  Moreman,  3  McCord  L.  Eq.  221;  Harbison  v.  Lemon,  2 
(S.  C.)  477 ;  4  McCord  L.  283  (ex-  Blackf.  541;  23  Am.  Dec.  376 5 
plained  in  Barkley  v.  Cannon,  4  Dunn  v.  Amos,  4  Wis.  106. 
Rich.  L.  [S.  C]  136).  21  Pitts  v.  Smith,  1  Campb.  35, 

20  Johnson  v.  Medlicott,  3  P.  note;  Erskine  Institute,  814,  815 ; 
Wms.  131,  uQte  [a];  Cory  v.  Cory,  Jenner  v.  Howard,  6  Blackf.  240; 
1  Ves.  Sr.  19;  Say  v.  Barwick,  1  Calloway  v.  Witherspoon,  5  Ired. 
Ves.  &  Beame,  195;  Cooke  v.  Clay-  Eq.  (N.  C.)  128;  Foss  v.  Hil- 
worth,   18  Ves.  Jr.  12;  Futrill  v.  dreth,    10    Allen   76. 

Futrill,  5  Jones  Eq.  61;  Clifton  v.  22  Stiring  v.  Hinckley    (Pa.),  4 

Davis,    1    Pars.   Eq.   31;    Selah   v.  Atl.  358;   2  Cont.  Rep.  824;  But- 

Selah,  23  N.  J.  Eq.  185;  Maxwell  ler  v.  Mulvihill,  1  Bligh  137. 
v.  Pittenger,  2  Green's  Ch.  N.  J. 


§  1143  DRUNKENNESS.  2104 

another  knowing  at  the  time  that  he  is  too  drunk  to  be  able 
to  comprehend  its  meaning,  or  at  least  to  know  what  he  is 
doing.^^  Thus,  where  a  creditor  of  a  firm  knew  a  partner 
giving  him  a  preferential  assignment  for  the  firm  was  at  the 
time  intoxicated,  it  was  held  that  equity  would  not  aid  him 
to  secure  its  carrying  out,  the  court  refusing  to  favor  it.^* 
In  all  instance^  where  intoxication  is  shown  and  an  active 
attempt  made  to  overcome  the  obligor,  resulting  in  the  execu- 
tion of  the  contract,  the  obligee  must  show  that  there  was 
a  fair  consideration  and  fair  and  honest  dealing  on  his  part.^° 

Sec.  1143.    Habitual  drunkards. 

The  contract  of  an  habitual  drunkard,  where  no  inquisition 
has  been  had,  stands  upon  the  same  footing  as  the  contract  of 
any  other  drunkard.  If  the  party  entering  into  a  contract  by 
a  long  course  of  drinking  has  so  impaired  his  mind  as  not 
to  understand  the  nature  of  the  contract  into  which  he  is 
entering — if  he  is  non  compos  mentis — ^he  is  in  the  same 
position  as  if  he  had  become  such  by  the  immediate  use  of 
intoxicating  liquor.  A  court  of  equity  will  set.  aside  his 
contract,  especially  if  it  be  unfair  and  shows  on  its  face 
evidence  of  imbecility  and  undue  influence,  even  though  made 
during  his  sober  moments.""  To  set  aside  such  a  contract 
actual  "madness"  need  not  be  shown."'  In  one  case  the  court 
said,  in  describing  the  condition  of  the  drunkard:  "His 
habit  was  that  of  habitual  drunkenness  for  a  course  of  years, 
before  the  first  sale.    There  is  no  contradiction  of  the  alleged 

23  Gore    V.    Gibson,    13    Mes.    &  must  be   clearly   proved,   and  not 

W.  623;    14  L.  J.  Exch.    (N.  S.)  left  to  presumption  or  conjecture,, 

151;  9  Jur.  140;  King  v.  Bryant,  Freeman   v.   Staats,  9   N.   J.  Bq. 

2  Hayw.    (N.   C.)    394;   Thackrah  818. 

V.  Haas,  119  U.  S.  499;  7  Sup.  Ct.  2«  Conant   v.   Jackson,     16  Vt. 

311;  30  L.  ed.  486.  335;   Hale  v.  Brown,. 11  Ala.  87; 

2*  Bowen  v.  Clark,  1  Biss.  128 ;  Adams  v.   Kyerson,   4  Halst.  Eq. 

Fed.  Cas.  No.  1721.  (N.   J.)    814;    1    Stockt.  Eq.  (N. 

20  Holland    v.    Barnes,    53    Ala.  J.)   816. 

83 ;  25  Am.  Bep.  69&.  27  Wiltshire     v.     Marshall,  14 

If  the   charges   in  the   bill   are  Wkly.  Eep.  602;  14  L.  T.  (N.  S.) 

fully,   distinctly  and  unequivocal-  396. 
ly  denied  by  the  ansv^er,  then  they 
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fact  that,  when  drunk  and  when  drinking,  he  was  a  fool  and 
crazy.  One  so  far  gone  as  to  bring  on  the  stage  of  delirium 
tremens  or  mania  a  pohi,  may  hardly  be  called  sane  simply 
upon  becoming  sober. ' '  ^*  The  last  sentence,  perhaps,  lays 
down  too  strong  a  rule  and  goes  too  far,  for,  as  is  well  known, 
aji  habitual  drunkard  when  sober,  though  he  has  had  delirium 
tremens,  is  capable  of  making  a  contract  beneficial  to  himself, 
often  as  beneficial  as  a  man  who  had  never  indulged  in  the 
use  of  intoxicating  liquor  or  drugs.  To  hold,  therefore, 
merely  because  it  is  shown  that  the  obligor  had  had  delirium 
tremens  his  contract  is  voidable  at  his  election,,  without  a 
showing  that  he  had  them  at  the  time  the  contract  was  exe- 
cuted is  error.-^  And  where  a  physician  agreed  for  one  hun- 
dred dollars  to  cure  a  man  then  sober  of  his  drunken  habitual 
habits,  it  was  held  that  the  contract  was  binding.^" 

Sec.  1144.    Habitual  drunkenness. 

Habitual  drunkenness  of  one  party  to  a  contract,  not  pro- 
cured by  the  other  party,  will  not  vitiate  it.^^  Although  such 
a  person's  mental  faculties  may  be  so  far  prostrated  by  long- 
continued  habits  of  intoxication  as  to  rendei'  him,  for  a  con- 
siderable part  of  the  time,  incompetent  to  make  a  contract, 
yet  those  contracts  made  by  him  when  he  appears  sober  and 
rational  cannot  be  avoided  on  the  ground  of  imbecility  alone 
unless  so   unreasonable   and  unequal   as   to  show   that  his 

28  Menkins   v.   Lightner,   18  111.  sician's  claim  under  the  contract 

282.  to  cure. 

28  See  Van  Wyck  v.  Brasher,  81  See  also  Coombe  v.  Carthew  (N. 

N.  Y.  262.                               '  J.  L.),  43  Atl.  1057. 

30  risk    V.    Townsend,    7    Yerg.  8i  Woods     v.     Pindall,     Wright 

146.  507;   Keough  v.   Foreman,  33  La. 

In   this   ease   it   was    shown   in  Ann.  1434;  Schramm  v.  O'Connor, 

defense  that  the  "cured"  man  had  98  111.  539;  Ralston  v.  Turpin,  25 

become  drunk  after  the  physician  Fed.  7;   Appeal  of  Eitter,  59  Pa. 

had   pronounced   him    cured,    and  St.  9;   Vaa  Wyck  v.  Brasher,  81 

it  was  held  it   should  be  left  to  N.  Y.  260;  Curtis  v.  Kirkpatrick, 

the  jury  as   to  whether   a  recur-  9  Idaho,  629;    75  Pac.   760.     See 

rence     of     his     habit    had     been  Hutchinson  v.  Brown,  1  Clarke  Ch. 

brought  on  by  him  with  the  fraud-  408. 
ulent  purpose  to  defeat  the  phy- 
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intellect  was  really  clouded  and  confused.^^  But  a  long 
course  of  drunkenness  may  so  reduce  him  in  strength  and 
will-power  as  to  render  his  contracts  voidable.  Thus,  where  a 
person  executed  a  conveyance  of  his  property  when  he  was 
reduced  to  such  extreme  debility  by  intoxication  as  to  be 
unable  to  rise,  or  even  sit  up  in  bed  unless  supported,  nor 
to  hold  a  pen  ^^d  make  a  mark  unless  the  pen  and  hand 
were  held  for  him,  he  was  held  no  more  competent  to  execute 
it  than  if  he  were  intoxicated.*' 

Sec.  1145.    Knowledge  of  drunken  condition  of  party. 

Aside  from  the  question  of  fraud,  all  the  cases  hold  that 
in  order  to  avoid  a  contract  entered  into  when  the  contracting 
party  was  drunk,  the  opposite  party  must  have  known  at  the 
time  of  the  execution  of  the  contract  of  the  drunkenness  of 
the  contracting  party.**  Of  course,  if  such  opposite  party 
was  instrumental  in  bringing  about  the  drunkenness  that 


32  Conant  v.  Jackson,  16  Vt. 
335;  Birdsong  v.  Birdsong,  2  Head 
280;  Morris  v.  Nixon,  7  Humph. 
579;  Fish  v.  Townsend,  7  Yerg. 
(Tenn.)  146;  Eaton  v.  Perry,  29 
Mo.  96;  Ealston  v.  Turpin,  25  Fed. 
7;  Appeal  of  Eitter,  59  Pa.  St. 
9;  Dixon  v.  Dixon,  22  N.  J.  Eq. 
91;  Coombe  v.  Carthew  (N.  J.  L.), 
43  Atl.  1057;  Freeman  v.  Staats, 
4  Halst.  Eq.  (N.  J.)  814;  1 
Stockt.  Eq.   (N.  J.)   816. 

S3  Wilson  V.  Bigger,  7  Watts  & 
S.  Ill;  Rutherford  v.  Ruff,  4 
Desaus.  (S.  C.)  365;  Schramm  v. 
O'Connor,  98  III.  539. 

But  where  the  signature  was 
firm  and  steady,  evidence  of  gen- 
eral intemperate  habits  was  held 
not  to  be  sufficient  to  set  it  aside. 
Guckavan  v.  Kenney,  4  Kulp  411; 
and  so  where  the  signature  was 
firm  and  steady,  evidence  that 
seven  months  after  the  execution. 


of  the  mortgage  the  mortagor  was 
adjudged  insane,  and  that  at  the 
time  of  executing  the  mortgage  he 
was  in  the  habit  of  getting  drunk 
and  had  acted  indiscreetly,  was 
held  not  sufficient  to  set  aside  the 
mortgage.  O'Neill  v.  Nolan,  50 
N.  Y.  St.  Rep.  641;  21  N.  Y.  Supp. 
222. 

3*  Gore  v.  Gibson,  13  M.  &  W. 
623;  14  L.  J.  Exch.  152;  Youn  v. 
Lamont,  56  Minn.  216;  57  N.  W. 
478;  Sdhaps  v.  Lehner,  54  Minn. 
208;  55  N.  W.  911;  Bowen  v. 
Clark,  1  Biss.  128;  Fed.  Cas.  No. 
1721;  State  Bank  v.  McCoy.  69 
Pa.  St.  204;  8  Am.  Dec.  246;  Pitts- 
burgh Nat.  Bank  v.  Palmer,  22  Pa. 
Leg.  J.  (0.  S.)  189;  Warnock  v. 
Campbell,  10  N.  J.  Eq.  485;  Cole 
v.  Robbins,  Bull.  N.  P.  172o;  Pett 
V.  Smith,  3  Camp.  33;  Fenton  v. 
HoUoway,  1  Stark.  126;  Hamil- 
ton V.  Grainger,  5  H.  &  N.  4. 
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would  be  knowledge  of  the  fact,  and  usually  this  is  purely 
an  academical  question,  for  it  is  practically  impossible  for  a 
man  to  be  so  drunk  that  he  has  no  capacity  to  enter  into 
the  contract  without  the  other  party  knowing  that  fact.^'' 

Sec.  1146.    Inadequacy  of  consideration — Unfair  contract. 

The  inadequacy  of  the  consideration,  or  its  manifest  unfair- 
ness, is  a  weighty  factor  in  securing  the  annulment  of  a 
drunkard's  contract,  for  if  the  contract  have  an  adequate 
consideration,  or  it  be  a  fair  one,  the  court  will  require  strong 
evidence  before  it  will  set  it  aside.'*  Thus,  where  an  intoxi- 
cated person  sold  personal  property  of  the  value  of  about 
twelve  thousand  dollars  for  two  hundred  dollars  it  was  said 
equity  would  aid  him  in  setting  aside  the  sale  and  restoring 
him  to  his  rights.^^  So  equity  will  afford  relief  if  there  be 
no  consideration  for  a  conveyance.'*  Thus,  A,  an  habitual 
drunkard,  requested  B  to  accept  a  deed  of  his  farm  and  pay 
his  debts.  A  was  in  the  habit  of  buying  liquors  of  B  at  his 
store.  He  sometime  thereafter,  without  B's  knowledge,  pro- 
cured a  deed  to  be  drawn,  signed  and  acknowledged  it,  and 
then  delivered  it  to  him,  and  requested  him  to  put  it  on 
record,  leaving  it  in  his  hands.  Eight  years  afterwards  B 
conveyed  the  land  back  to  A,  who  all  this  time  had  remained 
in  possession,  and  inserted  in  the  deed  a  clause  to  the  effect 
that  A  should  pay  him  annually,  during  his  natural  life, 
eighteen'  dollars.  B  then  caused  the  deed  to  be  recorded.  A 
never  saw  nor  heard  B  's  deed  read,  but  the  person  who  drew 
up  B's  deed  testified  that,  before  it  was  drawn,  A  consented 
that  it  should  be  made  and  requested  him  to  keep  it.  It  was 
held  that  the  deed  was  void.'°     But  contracts  may  be  fair, 

35Youn    V.    Lamont,    56    Minn.  White,   1   Swanst.   137;    Cooke   v. 

216  •  57  N.  W.  478.  Clayworth,    18    Ves.    Jr.    12,    17; 

36  Birdsong  v.  Birdsong,  2  Head  Hutchinson  v.  Tindall,  2  Gr.  Bq. 

280.  (N.  J.)  357. 

STSwanv.  Talbott,  152  Cal.  142;  39  Adams   v.   Eyerson,   4   Halat. 

94Pac.  238.  Eq.    (N.   J.)    814;    1    Stockt.  Eq. 

38  Warnock  v.  Camphell,  25  N.  J.  (N.  J.)   816. 

Eq.  485;  McCraw  v.  Davis,  2  Ired.  39*  Morris  v.  Nixon,  7  Humph. 

Eq.     (N.    C.)     618;     DumAge    v.  579. 
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though  not  supported  by  a  consideration,  and  yet  be  upheld. 
Such  are  instances  of  family  settlements,  where  a  grantor, 
for  instance,  is  under  obligation  to  make  provision  for  the  sup- 
port of  his  family.  Such  conveyances  are  usually  upheld.^"* 
And  so  are  conveyances  to  pay  creditors,  or  in  trust  for 
creditors,  if  there  be  no  unjust  preferences ;  *"  but  if  there 
be  an  unjust  pr«ference,  equity  will  not  assist  the  beneficiary 
to  avail  himself  of  his  security. 


Sec.  1147.    What  kind  of  contracts  may  be  avoided. 

The  solemnity  with  which  a  contract  has  been  entered  into 
is  no  protection  against  its  avoidance,  and  all  kinds  of  con- 
tracts, if  the  facts  justify  it,  may  be  avoided.  Thus,  a  deed 
may  be  avoided ;  *^  a  compromise  agreement ;  *"  an  ordinary 
written  contract ;  *^  a  promissory  note ;  **  an  exchange  of 
property ;  *^  a  chattel  mortgage ;  *"  a  bond  executed  in  place  of 


39*  Morris  v.  Nixon,  7  Humph. 
579.  ^ 

*o  McGowan  v.  Brooks,  16  So. 
436;  Morris  v.  Nixon,  supra. 

*i  Spoonheim  v.  Spoonheim,  14 
N.  D.  380;  104  N.  W.  845;  Free- 
man V.  Staats,  4  Halst.  Eq.  (N. 
J.)  814;  1  Stockt.  Eq.  (N.  J.) 
816;  Combe  v.  Carthew,  59  N.  J. 
Eq.  638;  43  Atl.  1057;  Dahlman  v. 
Gauntlet,  238  111.  224;  87  N.  E. 
287;  Adams  v.  Ryerspn,  4  Halst. 
Eq.  (N.  J.)  814;  1  Stockt.  Eq. 
(N.  J.)  816;  Dixon  v.  Dixon,  7 
Green  Eq.  (N.  J.)  91;  Warnock 
V.  Campbell,  25  N.  J.  Eq.  485; 
O'Connor  v.  Kempt,  29  N.  J.  Eq. 
156;  Wood  v.  Pindall,  Wiight 
507;  Belcher  v.  Belcher,  10  Yerg. 
121;  Morris  v.  Nixon,  7  Humph. 
579;  McGowan  v.  Brooks,  16 
So.  436;  Dulany  v.  Green, 
4  Har.  285;  Harbison  V. 
Lemon,  3  Blackf.  51;  23  Am. 
Dec.  376;  Hutchinson  v.  Tin- 
dall,  2  Gr.  Eq.  (N.  J.)  357;  Crane 
V.  Conklin,  Saxt.  Eq.  (N.  J.)  346; 


22  Am.  Dec.  519;  Wilson  v.  Big- 
ger, 7  Watts  &  S.  111. 

<2  Long  V.  Ingalls  Zinc  Co. 
(Tenn.  Ch.  App.),  49  S.  W.  288; 
McClure  v.  Mansell,  4  Brewst. 
119;  Phelan  v.  Gardner,  43  Cal. 
306. 

43  Hunter  v.  Tolbard,  47  W.  Va. 
258;  34  S.  E.  737;  Benton  v. 
Skyltes  (Neb.),  122  N.  W.  61; 
Bing  V.  Bank,  56  Ga.  App.  678; 
63  S.  E.  652;  McCraw  v.  Davis,  2 
Ired.  Eq.  (N.  C.)  618;  Willough- 
by  V.  Moulton,  47  N.  H.  205; 
State  Bank  v.  McCoy,  69  Pa.  St. 
204;   8  Am.  Dec.  246. 

44  Miller  v.  Finley,  26  Mich. 
249;  12  Am.  Rep.  306;  Miller  v. 
Finley,  2  Mich.  N.  P.  231;  Sen- 
tance  v.  Poole,  3  C.  &  P.  1;  Me- 
Clure  V.  Mansell,  4  Brewst.  119; 
Newell  V.  Fisher,  11  Sm.  &  M. 
431;   49  Am.  Dec.  66. 

45  Carpenter  v.  Rogers,  61  Mich. 
384;  28  N.  W.  156. 

4«Lonchh€im  v.  Gill,  17  Ind. 
139. 
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a  receipt ;  "  an  assignment  for  benefit  of  creditors ;  ^'  a  settle- 
ment ;  ^°  a  contract  to  convey  land ;  ^°  a  transfer  of  stock ;  ^'• 
and  a  marriage."^ 

Sec.  1148.    Implied  contracts. 

A  drunkard  may  become  bound  by  an  implied  contract 
which,  he  cannot  avoid  and  which  he  could  avoid  if  it  was  an 
express  one.  Thus,  it  has  been  held  that  intoxication  was 
no  defense  to  an  action  on  an  implied  contract  for  borrowed 
money.^'  So  an  habitual  drunkard  may  become  bound  for 
necessaries  or  nursing  furnished  him."*  Thus,  where  an 
habitual  drunkard's  brother  made  a  contract  in  his  behalf 
with  an  attorney  to  secure  the  appointment  of  a  guardian 
for  him,  it  was  held  that  the  contract  was  binding  upon  him, 
at  least  to  the  extent  of  the  value  of  the  services  rendered.^' 
In  an  English  case  it  was  said:  "Where  the  right  of  action 
is  grounded  upon  a  specific,  distinct  contract,  requiring  the 
assent  of  both  parties,  and  one  of  them  is  incapable  of  assent- 
ing, in  such  a  case  there  can  be  no  binding  contract;  but  in 
many  cases  the  law  does  not  require  an  actual  agreement 
between  the  parties,  but  implies  a  contract  from  the  circum- 
stances; in  fact,  the  law  itself  makes  the  contract  for  the 
parties.  Thus,  in  an  action  for  money  had  and  received  to 
the  plaintiff's  use,  the  action  may  lie  against  the  defendant, 
even  though  he  may  have  protested  against  such  a  contract. 

^■'Hyman   v.   Moore,    48    N.   C.  L.   (S.  C.)   93;  Legeyt  v.  O'Brien, 

416;    liacy    v.    Garrard,    2    Ham.  Milw.    Eccl.    Rep.    325;    Scott   v. 

(Ohio)   7.  Paquett,   17  Low.  Can.  Rep.  283; 

48Bowen  v.  Clark,  1  Biss.  128;  Elzey   v.   Elzey,    1    Houst.    (Del.) 

Fed.  Cas.  No.   1721.  308;    Jmhoff   v.    Witmer,    31    Pa. 

*9  Murray  v.  Carlin,  67  111.  286.  243 ;  McCleary  v.  Barcalow,  6  Ohio 

soHotchkiss  v.  Fortson,  7  Yerg.  C.  C.  481;   Johnston  v.  Browij,  2 

67.  Shaw  &  D.  437. 

siThackrah  v.  Haas,  119  U.  S.  saHaneklau  v.  Felchlin,  57  Mo. 

499;    7    Sup.  Ct.  311;    30  L.   ed.  App.  602. 

466.  "*  Brockway  v.  Jewell,  52  Ohio 

s2Prinev.Prine,  36Fla.676;    18  St.   187;   39  N.  E.  470';   Darby  v. 

So.  781;   34  L.  R.  A.  86;   Roblin  Cabanne,  1  Mo.  App.  126. 

V.  Roblin,  28  Grant  Ch.    (U.  _C.)  ss  Darby  v.  Cabanne,  1  Mo.  App. 

439;  Clement  v.  Mattison,  3  Rich.  126. 
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So  a  tradesman  who  supplies  a  drunken  man  with  necessaries 
may  recover  the  price  of  them  if  the  party  keeps  them  when 
sober,  although  a  tfount  for  goods  bargained  and  sold  would 
fail.  In  this  case  the  defendant  is  still  liable  for  the  con- 
sideration for  his  endorsement,""  although  the  endorsement 
itself  can  give  the  plaintiff  no  title. " " '  Of  course,  it  is 
necessary  to  allege  and  prove  that  the  articles  furnished  were 
actual  necessaries,  and  also  show  their  value.'*  But  if  the 
action  be  brought  upon  the  contract,  then  a  recovery  must 
be  had  upon  it,  and  there  cannot  be  a  recovery  of  the  value 
of  the  articles  purchased  under  it.^^ 

Sec.  1149.    Intoxication  of  maker  of  note. 

As  between  the  maker  and  payee  of  a  note  the  rule  with 
respect  to  the  avoidance  of  the  note  is  the  same  as  the  avoidance 
of  any  other  contract,  and  so  the  defense  of  complete  in- 
toxication may  be  set  up  as  to  any  endorsee  taking  the  note 
with  a  knowledge  of  the  circumstances  under  which  it  was 
executed.*"  And  it  has  been  held  that  a  bill  of  exchange  or  a 
promissory  note,  indorsed  or  accepted  or  made  by  a  person 
in  a  complete  state  of  intoxication,  cannot  be  enforced  as 
against  the  drunkard,  by  a  iona  fide  holder  who  received  and 
gave  value  for  it  on  the  credit  of  the  acceptance  or  indorse- 
ment or  signature  in  ignorance  of  the  drunkenness  ahd  of 
the  fraudulent  circumstances  under  which  the  instrument  was 
obtained."'  This  is  upon  the  theory  that  the  mind  of  the 
maker  was  completely  overpowered  by  liquor  so  that  he  could 
not  give  any  assent,  and,  therefore,  the  note  was  absolutely 
void  in  its  inception.  Perhaps  a  few  other  authorities  have 
adopted  or  impliedly  indorsed  this  rule."^    But,  of  course,  it 

5J  An  endorsee  had  sued  an  en-  eo  Gore  v.  Gibson,  13  Mees.  &  W. 

dorser   on   his   endorsement   on   a  623;  State  Bank  v.  MiiCoy,  69  Pa. 

bill  of  exchange.  St.  204. 

57  Gore  V.  Gibson,  13  Mees.  &  W.  6i  Sentance  v.  Poole,  3  C.  &  P.  1. 

623;  14  L.  J.  Exch.   (N.  S.)    151;  82  See  Miller  v.  Tinley,  26  Mich. 

9  Jur.  140.  249;     12    Am.    Rep.    306;    Miller 

BsDevin  v.  Scott,  32  Ind.  67.       '    v.  Finley,  2  Mich.  N.  P.  231;  Caul- 

BsReinskopf  v.   Eogge,  37  Ind.  kin?  v.  Fry,  35  Conn.  170. 
207. 
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would  be  otherwise  under  even  these  authorities  if  the  maker 
was  aware,  though  intoxicated,  of  what  he  was  doing  and 
was  not  deceived  as  to  the  identity  of  the  paper  he  was 
signing,  though  if  he  had  been  completely  sober  he  would 
not  have  executed  it.*'^  But  there  are  authorities  that  such 
a  note  is  valid  in  the  hands  of  an  innocent  endorsee,  regard- 
less of  the  drunken  condition  of  the  maker  when  he  executed 
it.  "The  note  of  an  insane  person,"  said  the  Supreme  Court 
of  Pennsylvania,  "or  of  one  perfectly  imbecile,  which  he  has 
been  induced  to  sign  by  fraud  and  imposition,  is  void  in  the 
hands  of  an  innocent  endorsee;  it  does  not  follow  that  a  note 
given  by  a  person  in  a  state  of  intoxication  is  void  in  the  hands 
of  a  holder  for  value  without  notice  of  the  maker's  condition 
when  it  was  given.  There  is  this  difference  between  the  cases. 
Insanity  or  total  imbecility  is  a  permanent  state  or  condition 
of  the  mind,  disabling  one  from  taking  care  of  himself. 
Drunkenness  is  a  temporary  disability,  voluntarily  produced. 
*  *  *  And  when  men  thus  temporarily  deprive  themselves 
of  the  use  of  their  reason,  and  voluntarily  expose  themselves 
to  fraud  and  imposition,  the  law  may  wisely  refuse  to  treat 
them  with  the  same  tenderness  that  it  does  those  unfortunate 
beings  who  are  deprived  of  their  understanding  by  some 
providential  dispensation;  and  it  may  properly  hold  them  to 
a  different  measure  of  responsibility  for  the  consequences  of 
their  acts.  If  a  man  voluntarily  deprives  himself  of  the  use 
of  his  reason  by  strong  drink,  why  should  he  not  be  responsible 
to  an  innocent  party  for  the  act  which  he  performs  when  in 
that  condition?  It  seems  to  me  that  he  6ught,  on  the  prin- 
ciple that  where  a  loss  must  be  borne  by  one  of  two  innocent 
persons  it  should  be  borne  by  him  who  occasioned  it.  *  *  * 
But  there  is  another  and  a  controlling  reason  for  holding  the 
maker  liable  to  the  endorsee  in  such  case,  founded  on  princi- 
ples of  public  policy  and  the  necessities  of  commerce.  The 
exigencies  of  trade  require  that  there  should  be  no  necessary 
impediments  to  the  ready  circulation  and  currency  of  the 
negotiable  paper,  but  that  it  should  be  left  free  to  pass  from 

63  Miller    v.    Finley,     29     Mich.       Thackrah,  17  Jur.  1045;  Caulkins 
249;    12  Am.  Eep.  306;    Shaw  v.       v.  Frey,  35  Conn.  170. 
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hand  to  hand  like  bank  notes,  and  perform  the  functions 
of  money  untrammeled  by  any  equities  or  .defenses  between 
the  original  parties.  If  then  it  should  be  held  that  the  drunk- 
enness of  the  maker  avoids  the  note  in  the  hands  of  the  en- 
dorsee, it  is  obvious  that  such  a  rule  would  greatly  clog  and 
embarrass  the  circulation'  of  commercial  paper,  for  no  man 
could  safely  talsg  it  without  ascertaining  the  condition  of  the 
maker  or  drawer  when  it  was  given,  although  there  might 
be  nothing  suspicious  in  its  appearance  or  unusual  in  the 
character  of  the  signature.  It  is  evident  that  it  would  be  a 
less  evil  to  exckide  the  defense  of  drunkenness,  though  it 
might  occasionally  work  individual  hardship  than  to  clog 
the  circulation  of  commercial  paper  to  the  great  inconvenience 
of  the  public,  by  admitting  such  a  defense.  If  fraud  and 
imposition  in  obtaining  a  note  will  not  avoid  it  in  the  hands 
of  an  innocent  endorsee,  because  such  a  rule  would  render 
commercial  paper  less  valuable  and  convenient  as  a  medium 
of  exchange,  why  should  the  drunkenness  of  the  maker  ?  Why 
should  drunkenness  be  a  defense  if  there  has  been  no  fraud 
or  imposition!  And  if  there  has,  and  this  is  the  ground  of 
the  defense,  why  should  it  not  avoid  the  note  in  the  one  case 
as  well  as  in  the  other?"  °*  So  where  one  acts  upon  a  guar- 
anty addressed  to  him,  not  knowing  of  the  intoxication  of  the 
person  who  gave  it,  he  is  in  the  same  position  as  that  of  an 
innocent  endorsee  for  value.  "While  it  has  been  quite  uni- 
formly held  here,"  said  the  court,  "that  an  instrument  pro- 
cured by  fraud,  trick  or  artifice,  executed  by  a  party  in  such 

64  state  Bank  v.  McCoy,  69  Pa.  tiona  upon  which  the  rules  stand 

St.  206;   McSparran  v.  Neely,  91  are  dissimilar.     Insanity  is  invol- 

Pa.  St.   17;    State  v.  Williamson,  untary;   it  is  a  disease,  and  is  a 

8  Utah  219;   30  Pac.  753.  more  permanent  state,  and  usually 

In  this  last  case  it  was  said:  is  pot  the  result  of  the  act  of  the 
"It  may  be-  said  that  a  person  who  person  imposed  upon,  while  drunk- 
executes  a,  proposed  negotiable  pa-  enness  is  voluntary,  and  is  a  tem- 
per while  deprived  of  reason  by  in-  porary  state,  and  is  regarded  as  a 
sanity  may  avoid  it  in  the  hands  vice — the  helpless  condition  of  the 
of  an  innocent  endorsee,  and  that  drunkard  is  his  own  fault."  See 
the  same  rule  should  apply  when  also  Pittsburgh  Nat.  Bank  v. 
the  person  is  deprived  of  reason  Palmer,  22  Phila.  Legal  Int.  189. 
by    intoxication.      The    considfera- 
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a  state  of  intoxication  as  to  be  incapable  of  consenting  or  con- 
tracting, is  invalid  as  between  the  parties  to  the  transaction, 
these  facts  do  not  always  constitute  a  defense  as  against  an 
innocent  person  who  is  himself  free  from  any  fraud  or  neg- 
ligence, and  who  has  advanced  money  or  property  to  an- 
other upon  the  credit  afforded  by  an  instrument  like  this." "'' 
And  where  a  drunken  man  executed  notes  and  a  mortgage  to  a 
supposed  friend  who  had  supplied  the  whisky  to  him  and 
played  on  his  fears  concerning  the  action  of  supposed  credi- 
tors, and  threatened  and  cajoled  him  into  a  state  of  intoxica- 
tion, so  that,  without  a  realization  of  what  he  was  doing,  the 
drunkard  at  various  times  signed  them  without  any  considera- 
tion whatever,  such  notes  were  held  void  in  the  hands  of  a 
third  party  who  was  not  an  innocent  party."* 

Sec.  1150.    Marriage. 

A  civil  marriage  is  nothing  more,  as  between  the  parties, 
than  a  contract ;  and  like  all  other  contracts  the  parties  enter- 
ing into  it  must  have  capacity  to  execute  it.  Therefore,  if  a 
party  to  it  be  so  drunk  as  not  to  comprehend  what  he  is  doing 
the  marriage  may  be  avoided  on  his  coming  to  his 
senses  and  being  informed  of  what  had  taken  place.  But 
if  he,  on  becoming  sober,  cohabit  with  his  alleged  wife  he 
will  thereby  ratify  the  contract,  and  cannot  thereafter  avoid 
it.  "As  to  the  law  applicable  to  the  facts,"  said  the  Su- 
preme Court  of  Florida,  "it  cannot  be  doubted  that  if  the 
party  at  the  time  of  entering  into  the  contract  was  so  much 
intoxicated  as  to  be  non  compos  mentis,  and  does  not  know 
what  he  is  doing,  and  is  for  the  time  deprived  of  reason,  the 
marriage  is  invalid;  but  it  is  not  invalid  if  the  intoxication 
is  of  a  less  degree  than  that  stated.^^    On  the  other  hand,  it 

85  Page    V.    Krekey,    137    N.    Y.  The  court  said  the  notes  "were 

307;   33  N.  E.   311;   21   L.  R.   A.  conceived   in   sin  and  born  in   in- 

409.  iquity." 

See  also  Bing  v.  Banic  of  Kings-  o^  Citing  1  Bishop  Mar.  Div.  & 

ton,    5    Ga.    App.    578 ;    63    S.    E.  Sep.,  sec.  607 ;  Brown,  Divorce  and 

652.  Alimony,  p.  197. 

ee  Knott    v.    Tidyman,    86    Wis. 
164;  56  N.  W.  632. 
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is  equally  well  established  that  a  marriage  invalid  at  the  time 
for  want  of  mental  capacity,  may  be  ratified  and  made  valid 
afterwards  by  any  acts  or  conduct  which  amounts  to  a  recog- 
nition of  its  validity.  A  lunatic,  on  regaining  his  reason,  may 
affirm  a  marriage  celebrated  while  he  was  insane,  and  this 
without  any  new  solemnization. ' ' "'  Insanity  from  delirium 
tremens  at  the  <time  is  sufficient  to  avoid  a  marriage ; '"'  and 
so  is  such  drunkenness  as  deprives  a  party  of  all  sense  of  vo- 
lition and  renders  him  incapable  of  knowing  what  he  is  about.'" 
But  drunkenness  which  does  not  render  a  person  non  compos 
mentis  for  the  time  being  does  not  disqualify  him  for  mar- 
riage ;  '^  and  a  marriage  entered  into  during  a  lucid  period, 
even  though  one  of  the  parties  is  suffering  from  delirium 
tremens  at  the  time,  is  valid,  as  where  he  is  able  to  discuss 
and  arrange  the  terms  of  the  marriage  settlement.''^  The 
finding  of  an  inquisition  that  a  person  is  an  habitual  drunk- 
ard and  the  appointment  of  a  guardian  for  him,  does  not, 
of  itself,  render  him  incapable  thereafter  to  enter  into  a  mar- 
riage, though  it  does  so  far  as  to  the  execution  of  an  ante- 
nuptial contract.'*  However,  it  has  been  held  that  it  is 
prim^  facie  evidence  of  incapacity  to  enter  into  the  marriage 
relationship.'*  The  marriage  is  not  void,  but  voidable,  and 
may  be  ratified."*     To  avoid  the  marriage  the  drunkenness 

«8Prine  v.  Prine,  36  Fla.  676;  72  gcott  v.  Paquitt,  17  Low.  Can. 

18  So.  781;  34  L.  R.  A.  87,  citing  Rep.  283. 

Cole  V.  Cole,  5  Sneed  (Tenn.)   57;  '3  Imhoff  v.  Witmer,  31  Pa.  243. 

70  Am.  Dec.  275;  Savalot  v.  Pop-  Note    given    in    consideration    of 

ulus,  31  La.  Ann.  854;    1  Bishop  marriage.     McClure  v.  Mansell,  4 

Mar.  Div.  &  Sep.,  sees.  614,  624,  Brewster    (Pa.)    119. 

and  Brown,  Divorce  and  Alimony,  7*McCleary  v.  Barcalow,  6  Ohio 

pp.  206,  207.  C.  C.  481. 

89  Clement  v.  ^ilattison,  3  Rich.  tb  Roblin  v.  Roblin,  28  Grant  Ch. 

L.  (S.  C.)  93.  (U.  C.)  439. 

70  Roblin  v.  Roblin,  28  Grant  Ch.  In    this    case    an     action     was 

(U.   C.)    439;   Legeyt  v.  O'Brien,  brought  against  the  defendant  for 

Milw.    Eccl.    Rep.    325;    Scott    v.  necessaries   furnished   his    alleged 

Paquitt,  17  Low.   Can.  Rep.  283;  wife    and    for    expenses    incurred 

Johnston  v.  Brown,  2  Shaw  &  D.  in    her    burial.      The    validity    of 

437.  the    marriage   was    put    in    issue. 

'1  Legeyt  v.  O'Brien,  Milw.  Eccl.  To     show     the     defendant's     rati- 

Rep.  325.  fication    subsequent    to    the    mar- 
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must  be  shown  to  have  existed  at  the  very  time  the  ceremony 
is  pronounced.'" 

Sec.  1151.     Family  settlements. 

Family  settlements  made  by  an  intoxicated  man  are  looked 
upon  with  much  more  favor  than  contracts  made  by  him 
with  strangers.  Such  contracts,  if  proper  in  themselves,  will 
not  be  set  aside  on  the  ground  of  undue  influence,  if  there  be 
no  actual  fraud,  at  the  instance  of  the  party  who  seeks  it. 
Thus  where  an  habitual  drunkard  made  a  conveyance  of  all 
his  property,  in  trust  for  his  wife  and  children,  the  court 
refused  to  set  it  aside,  largely  upon  the  ground  that  he  had 
not  done  an  improper  thing.''  So  if  family  compromises  be 
reasonable  and  upon  a  doubtful  right,  they  will  be  favored, 
even  if  the  complaining  party  was  drunk  at  the  time.'* 

Sec.  1152.    Replevin  bail  or  bail  bond. 

Where  a  drunken  man  became  replevin  bail  for  the  stay 
of  an  execution,  and  a  statute  gave  the  entrance  of  the  stay 
the  same  effect  as  a  judgment  confessed  in  a  court  of  record, 
the  court  said :  "It  [the  entry]  stands  upon  higher  ground 
than  if  it  had  been  an  entry  in  pais.  It  is  to  be  inferred 
that  the  judges,  or  other  proper  officer  of  the  court,  would 
not  have  permitted  a  recognizance  to  be  entered  by  a  drunken 
person  absolutely  deprived  of  his  understanding  by  drunk- 
enness.    If,  by  any  means,  a  recognizance  entered  into  by  a 

riage  there  was  put  in  evidence  a  into  does  not  authorize  it  to  de- 
memorandum  endorsed  by  him  on  clare  it  void  because  a  party  was 
record  in  which  he  admitted  its  ex-  so  drunk  he  did  not  know  what 
istence  and  validity,  and  consented  he  was  doing  when  the  marriage 
to  a  verdict  for  the'  plaintiff.  This  ceremony  was  performed.  Elzey 
was  held  to  be  a  sufficient  ratiii-  v.  Elzey,  1  Houst.  ( Del. )  308. 
cation    and    confirmation    of    the  '^  Birdsong  v.  Birdsong,  2  Head 


marriage. 


289. 


10  Legeyt  v.  O'Brien,  Milw.  Eccl.  's  Stockley  v.  Stockley,  1  Ves.  & 

Eep.  325.  B.  23;  Cory  v.  Cory,  1  Ves.  Sr.  19; 

A  statute  authorizing  a  court  to  Hutchinson  v.  Tindall,  3  Gr.  Eq. 

decree    a    marriage    void    on    the  (N.  J.)  357;  Gardner  v.  Gardner, 

ground  that  one  of  the  parties  was  22  Wend.  526 ;  49  Am.  Dec.  340. 
insane  at  the  time  it  was  entered 
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person  in  such  condition  should  get  upon  the  records  of  a 
court,  it  would,  no  doubt,  be  set  aside  on  proper  proceedings 
for  that  purpose ;  but,  while  standing  in  full  force,  a  recogni- 
zance cannot  be  impeached  collaterally  for  the  want  of  capac- 
ity of  the  person  by  whom  it  was  acknowledged. "  '"  In  an- 
other case  where  sureties  sought  to  avoid  a  bail  bond  given 
for  the  appearamee  of  a  defendant  to  a  criminal  charge,  it 
was  held  that  tAey  could  not  do  so,  upon  two  grounds : 
First,  because  they  knew  his  condition  when  they  went  on 
the  bond;  and,  second,  because  they  thereby  received  the 
friendly  custody  of  him,  the  full  consideration  for  their  going 
upon  his  bond.*" 

Sec.  1153.     Contract  void  or  voidable. 

There  are  many  eases  which  contain  the  statement  that  the 
contract  of  a  drunken  man  is  void ;  *^  but  we  take  it  that 
this  word  has  been  used  inadvertently.  Such  a  contract  is 
not  void,  but  only  voidable.*-  Yet  it  has  been  held  that  upon 
a  bill  alleging  the  contract  was  entered  into  when  the  plain- 
tiff was  in  «uch  a  state  of  intoxication  as  not  to  know  its  true 
intent    and    meaning,    that    the    contract    was    not    only 

79  Doe  V.  Harter,  1  Ind.  427;  82  McGuire  v.  Callahan,  19  Ind. 
Doe  V.  Harter,  2  Ind.  252.  See  128;  Joest  v.  Williams,  42  Ind. 
State  V.  Osborn,  155  Ind.  385;  58       565;  13  Am.  Eep.  377. 

K.  E.  491.  "His   drunkenness   did   not  ren- 

80  Weldon  v.  Colquitt,  62  Ga.  der  the  contract  void,  but  rendered 
449,   35  Am.  Rep.  128.  it  voidable."     Harlan  v.  Brown,  4 

Such  an  obligation  is  practically  Ind.  App.  319;  30  N.  E.  928;  Loch- 
one  of  necessity,  for  thereby  the  heim  v.  Gill,  17  Ind.  139;  Mc- 
drunken  man  secures  his  personal  Clain  v.  Davis,  77  Ind.  419;  Bur- 
liberty,  and  he  ought  not,  therefore,  singer  v.  Watertown,  67  Wis.  75; 
be  permitted  to  avoid  it.  English  v.  Young,  10  B.  Mon.  141; 

81  Jenners  v.  Howard,  6  Blackf.  Broadwater  v.  Darne,  10  Mo.  277 ; 
240;  Eeinskopf  v.  Eogge,  37  Ind.  Cummings  v.  Henry,  10  Ind.  109; 
207;  Cameron-Barkley  Co.  v.  White  v.  Cox,  3  Hayw.  (Tenn.) 
Thornton,  etc.  Co.,  138  N.  C.  365;  79;  Carpenter  v.  Rogers,  61  Mich. 
50  S.  E.  695;  State  Bank  v.  Mc-  384;  28  N.  W.  186;  Benton  v. 
Coy,  69  Pa.  St.  204;  8  An,.  Dec.  Skylter  (Neb.),  122  N.  W.  61; 
246;  Cavender  v.  Waddingham,  2  Matthews  v.  Baxter,  L.  R.  8  Exch. 
Mo.  App.  551.  132;  Bates  v.  Ball,  72  111.  108. 
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voidable,  but  void,  upon  demurrer  to  the  bill.*'  And  where 
a  guardian  has  been  appointed  for  a  drunkard,  his  contracts 
thereafter  are  not  voidable,  but  void."*  So  much  so  is  this  the 
case  that  it  has  been  held  by  a  nisi  prius  court  that  a  judg- 
ment entered  against  a  defendant  on  a  note  signed  by  him 
after  an  inquisition  had  found -him  to  be  an  habitual  drunk- 
ard, and  a  guardian  or  committee  appointed  for  him,  did  give 
the  plaintiff  a  priority  of  lien,  and  no  execution  could  be  issued 
upon  it.*° 

Sec.  1154.    Ratiflcation. 

Since  the  contract  of  a  drunkard  is  only  voidable,  it  may 
be  ratified  by  him  after  he  becomes  sober,  and  it  will  then 
be  binding  on  him.""  Thus  where  a  plaintiff  brought  an  action 
to  recover  damages  because  of  a  breach  of  contract  in  not 
completing  the  purchase  of  houses  and  land  bought  by  the 
plaintiff  at  an  auction  sale,  and  the  defendant  pleaded  com- 
plete intoxication  at  the  time  of  making  the  alleged  contract, 
a  reply  setting  up  a  ratification  of  the  contract  after  the  de- 
fendant became  sober,  was  held  to  be  sufiScient.    ' '  I  am  of  the 

83  Hunter  v.  Tolbard,  47  W.  Va.  the  word  'void,'  it  is  true,  but  1 

258;  34  S.  E.  737.  cannot  think  that  they  meant  ab- 

In  this   case,  however,   the  bill  solutely  void.    They  simply  meant 

alleged  that  the  contract  wag  void,  to  say  that  a  drunken  man's  con- 

and   the   demurrer  thereto  admit-  tract  could  not  be  enforced  against 

ted  it.     The  ruling  was  on  the  de-  his  will.     But  it  by  no  means  fol- 

murrer.  lows  that  it  is  incapable  of  rati- 

8*  Cockrill   V.   Cockrill,  79   Fed.  fication.     The  case  is  an  authority 

143;  Brockway  v.  Jewell,  52  Ohio  that  this  plea  is  good,  but  no  au- 

St.  187;  39  N.  E.  470;  Cockrill  v.  thority  for  holding  the  replication 

Cockrill,  92  Fed.  811;  34  C.  C.  A.  bad.      I   think    the   drunken   man 

254.  when  he  recovers  his  senses  might 

85  Boner  v.  Meyer,  11  York  Leg.  insist  on  the  fulfillment  of  his  bar- 

Eec.    (Pa.)    58.  gain,    and   therefore   that   he   can 

Where  a  reply  of  ratification  was  ratify   it,   so   as   to   bind   himself 

filed  to  avoid  an  answer  of  com-  to  a  performance  of  it."    Matthews 

plete   intoxication   when   the   con-  v.  Baxter,  L.  E.  8  Exch.  132, 

tract  sued  upon  was  entered  into,  so  Matthews  v.  Baxter,  L.  E.  8 

it  was  held  sufBcient.    Baron  Mar-  Exch.     132;     Benton    v.     Skyltes 

tin  saying:     "The  judges  in  Gore  (Neb.),  122  N.  W.  61;  Taylor  v. 

V.  Gibson  [13  Mees  &  W.  623]  use  Patrick,  1  Bibb    (Ky.)   168. 
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opinion,"  said  Kelly,  C.  B.,  "that  our  judgment  must  be  for 
the  plaintiff.  It  has  been  argued  that  a  contract  made  by  a 
person  who  was  in  the  position  of  the  defendant  was  abso- 
lutely void.  But  it  is  difSeult  to  understand  this  conten- 
tion. For  surely  the  defendant  upon  coming  to  his  senses, 
might  have  said  to  the  plaintiff,  'True,  I  was  drunk  wh^n  I 
made  this  eontracl,  but  still  I  mean,  now  that  I  am  sober,  to 
hold  you  to  it.'  And  if  the  defendant  could  say  this,  there 
must  be  a  reciprocal  right  in  the  other  party.  The  contract 
cannot  be  voidable  only  as  regards  one  party,  but  void  as  re- 
gards the  other;  and  if  the  drunken  man,  upon  coming  to 
his  senses,  ratifies  the  contract,  I  think  he  is  bound  by  it."  '^ 
If  the  drunken  party  should  keep  the  proceeds  obtained  under 
his  contract,  he  will  be  bound  thereby ;  and  so  if  he  does  not 
repudiate  it  within  a  reasonable  time  upon  the  gaining  of  his 
senses,  his  passiveness  will  be  construed  into  a  ratification  of 
the  contract.'* 

Sec.  1155.    Inquisition — ^Prior    contracts — Finding  as  evi- 
dence— Administrator. 

If  there  has  been  an  inquisition  held,  and  the  drunkard 
adjudged  to  be  an  habitual  drunkard,  then  his  contracts 
stand  upon  a  very  different  ground  from  those  of  a  person 
shown  to  have  been  an  habitual  drunkard  or  shown  to  have 
been  drunk  at  the  time  he  entered  into  the  contract.  An  in- 
quisition is  usually  held  for  the  purpose  of  securing  the 
appointment  of  a  guardian  for  the  drunkard,  to  take  charge 
of  his  property  and  preserve  it.  The  finding  that  a  guardian 
should  be  appointed  for  him  and  the  appointment  of  one 
renders  him  incapable  of  entering  thereafter  into  a  contract 
so  long  as  the  finding  is  not  revoked,  and  his  contracts  while 
it  remains  in  force  are  void,  not  voidable.    It  is  not  necessary 

ST  Matthews  v.  Baxter,  L.  R.  8  acting  business,  a  subsequent 
Exeh.  132.  promise  made  by  him  when  sober 
88  Doe  V.  Harter,  1  Ind.  427.  to  pay  the  note,  in  consideration 
Where  the  defendant  was  in-  of  forbearance,  was  held  to  be  void, 
duced  by  fraud  and  a  contrivance  and  the  note  not  capable  of  enforce- 
to  sign  a  note  when  he  was  so  ment.  Newell  v.  Fisher,  11  Sm. 
drunk  as  to  be  incapable  of  trans-  &  M.  431;  49  Am.  Dec.  66. 
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that  any  statute  should  declare  them  void  to  enable  the 
courts  to  so  hold.  "The  judicial  finding  that  the  person  was 
of  unsound  mind,  and  incapable  of  making  contracts,  and 
the  appointment  of  a  guardian,  are  conclusive  evidence  that 
all  subsequent  contracts  are  void,  and  prima  facie  evidence 
that  prior  contracts  are  void."""  In  a  Pennsylvania  case 
the  court  said :  "  As  to  contracts  made  after  the  inquisition, 
our  statute  contemplates  a  complete  transfer  of  the  property 
to  the  custody  of  the  law,  and  the  committee  is  substituted 
for  the  lunatic  or  drunkard,  and  a  lucid  interval  can  avail 
nothing,  for  he  has  nothing  in  respect  to  which  to  contract. 
This  is  always  the  case  where  the  proceeding  is  perfected. 
"Where  it  is  suspended  or  abandoned  or  suspended  in  mid- 
coxirse.  as  it  seems  to  have  been  the  case  here,  it  may  be 
doubted  whether  any  stronger  presumption  is  furnished  by 
an  inquisition  as  to  contracts  made  after  it  was  found,  than 
as  to  such  as  were  made  previously,  but  within  the  ascertained 
period  of  incompetency.  If  no  stronger,  then  it  is  not  con- 
clusive, and  may  be  rebutted  by  such  evidence  as  was  offered 
here. ' ' ""    And  where  a  drunkard,  after  inquisition  found,  car- 

89  Devin  v.  Scott,  34  Ind.  67 ;  was  acknowledged  without  any  ob- 
Wadsworth  v.  Sherman,  14  Barb.  jeetion  being  made  to  it,  it  was 
169;  Imhoif  v.  Witmer,  31  Pa.  held  that  a  statute  mailing  the  con- 
243;  Clark  v.  Coldwell,  6  Watts  tracts  of  an  habitual  drunkard 
139  (void  by  statute)  ;  L'Amour-  void  after  an  inquisition  held  did 
eux  V.  Crosby,  2  Paige,  422;  22  not  apply.  Bixler  v.  Gilleland,  4 
Am.  Dec.  655;  Stirling  v.  Hinck-  Pa.  156,  distinguishing  Clark  v. 
ley,  4  Atl.  (Pa.)  358;  2  Cent.  Coldwell,  6  Watts  (Pa.)  139. 
Eep.  824.  It  has  been  held  that  one  found 

90  Tozer    v.    Saturlee,    3    Grant  to  be  an  habitual  drunkard,  upon 
Cas.   (Pa.)    162.  inquisition  held,  cannot  thereafter 

Thus  where  the  inquisition  waa  waive  notice  of  non-payment  and 

confirmed  in  October,  1829,  but  the  protest  of   a  note,   and   that   evi- 

commissioners  never  acted,  and  the  dence    that    at    the    time    of    the 

drunkard  acted  as  if  no  proceed-  alleged  waiver  he  was  sober,  is  not 

ings    had    ever     been     held,     and  admissible.     Wodsworth   v.    Sher- 

bought  and  sold  property  in  1831,  man,  14  Barb.  169. 

and   saw  it  levied   upon   in   1843,  So  it  has  been  held  that  such  a 

making  no  objection  to  the  levy;  person  cannot  enter  into  an  ante- 

and  three  days  before  this  the. in-  nuptial  contract.     ImhoflF  v.  Wit- 

quisition    was    superseded,    and    a  mer,  31  Pa.  243. 

short  time  after  the  sheriff's  deed  So   it   has  been   held   that   con- 
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ried  on  his  business,  did  work  and  received  pay  therefor,  his 
receipt  in  discharge  of  a  debt  was  held  valid.'^  So  where  a 
saloon  keeper  who  had  no  notice  of  the  inquisition  proceed- 
ings, and  sold  liquors  to  the  drunkard  before  the  decree  was 
filed,  it  was  held  that  he  could  recover  the  price  of  the  liquors, 
the  purchaser  appearing  at  the  time  to  be  able  to  transact 
business."''  The  ^ct  of  an  inquisition  having  been  held  does 
not  bar  a  drunkard  from  binding  himself  for  actual  neces- 
saries furnished  him."^  Thus  where  a  statute  provided  that 
from  the  date  of  notice  given  that  a  person  was  an  habitual 
drunkard  all  his  contracts  should  be  invalid,  it  was  held  that 
the  fact  of  notice  given  did  not  prevent  a  drunkard  from 
thereafter  purchasing  necessaries  before  a  guardian  for  him 
was  appointed ;  and  that  he  was  liable  for  services  of  a  nurse, 
rendered  him  when  he  was  in  a  fit  of  drunkenness.®*  So 
a  decree  fiLnding  a  person  to  be  an  habitual  drunkard  is  ad- 
missible in  evidence  upon  the  issue  that  he  was  insane  at  the 
time  he  had  entered  into  a  prior  contract,  together  with  proof 
of  other  facts  tending  to  show  his  actual  condition  at  the  time 
of  the  contract,  even  though  the  contract  antedate  the  inqui- 
sition as  much  as  a  year.'**  "An  inquisition,"  said  the  Penn- 
sylvania Supreme  Court,  "finding  a  party  either  a  lunatic 
or  habitual  drunkard  is  prima  facie  evidence  of  incompetency 
to  make  a  contract  at  any  time  covered  or  overreached  by  the 
finding,  and  imposes  upon  the  party  introducing  a  contract 
executed  by  a  lunatic  or  habitual  drunkard  the  burden  of 
proving  him  to  have  been  of  sound  mind  at  the  time  of  the 

tracts  made  after  the  inquisition  9i  Black's  Estate,  8  Pa.  Ct.  Rep. 

found,  and  before  its  confirmation,  266. 

are    void.      Clark    v.    Coldwell,    6  "2  Jn  re  McGarvey,  64  How.  Pr. 

Watts   (Pa.)    139.  135. 

So  it  has  been  likewise  held  that  "s  Brookway  v.  Jewell,  52  Ohio 

a'  bond   and    warrant    to    confess  St.  187;  39  N.  E.  470. 

judgment  given   two    days  before  "i  IJrockway  v.  Jewell,  52  Ohio 

the  jury  had  found  on  an  inquisi-  St.  187 ;  39  N.  E.  470. 

tion  that  the  person  giving  it  was  95  Stirling   v.   Hinckley,   4   Atl. 

an    habitual    drunkard   was   void.  (Pa.)  358;  2  Cent.  Rep.  824. 
L'Amoreux  v.  Crosby,  2  Paige  422; 
22  Am.  Dec.  655 
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execution  thereof. ' '  ^^  But  where  the  adjudication  of  habitual 
drunkenness  only  covers  the  period  from  the  date  of  filing 
the  petition  for  an  adjudication,  a  decree  that  the  alleged 
drunkard  was  habitually  such  does  not  raise  a  presumption 
that  a  prior  contract "'  was  entered  into  when  he  was  incapac- 
itated to  contract;  and  in  order  to  avoid  such  a  contract  it 
must  be  shown  by  evidence  that  at  the  time  it  was  entered  into 
he  was  incapacitated  to  execute  it.°*  And  the  finding  that  a 
person  is  an  habitual  drunkard  does  not  avoid  his  acts  as 
an  administrator  or  executor  performed  thereafter,  where  a 
statute  provides  that  an  administrator  or  executor  may  be 
removed  if  he  become  an  habitual  drunkard,  it  being  pre- 
sumed he  would  bave  been  removed  by  the  court  if  he  had  in 
fact  become  incajjacitated  to  act."^ 

Sec.  1156.    Time  of  drunkenness. 

It  is  the  time  the  contract  is  entered  into  that  is  to  be  con- 
sidered in  determining  whether  or  not  it  can  be  avoided  on 
account  of  drunkenness.  Thus  where  a  sober  person  agreed 
upon  the  terms  of  a  contract  which  was  afterwards  reduced 
to  writing  and  signed  by  the  obligor  when  drunk,  it  was  held 
that  he  could  not  avoid  it  because  of  his  drunken  condition 
at  the  time  he  afiixed  his  signature  to  it.^  But  evidence  of 
the  party's  condition  several  hours  after  the  contract  is  exe- 
cuted is  admissible,  as  tending  to  show  his  condition  when  he 
entered  into  it.^ 

9«Noel   V.   Karper,   53   Pa.   97;  plaintiff  obtained  by  his  judgment 

Klohs  V.  Klohs,  61  Pa.  245;  Done-  no  priority  of  lien,  nor  could  he 

hoo's  Appeal,  2  Mon.    (Pa.)    213;  issue  an  execution  thereon.    Boner 

15  Atl.  924.  V.  Meyer,  11  York  I^eg.  Sec.  58. 

97  In   this  case  fifteen   days  be-  i  Page  v.  Krckey,  63  Hun  629 ; 

fore.  17  N.  Y.  Supp.  764;   21  L.  E.  A. 

08  Van  Wyck  v.  Brasher,  81  N.  409;    Ralston  v.   Turpin,   25   Fed. 

y.  262.  7;  Power  v.  King  (N.  D.),  120  N. 

89  Sill  V.  McKnight,  7  Watts  &  W.  543;  Combe  v.  Carthew  (N.  J. 

S.  244.  L-);    43    Atl.    1057;    Freeman    v. 

Where  the   defendant  had  been  Staats,  4  Halst.    (N.   J.)    814;    9 

adjudged  as  an  habitual  drunkard,  Stockt.    Eq.     (N.    J.)     816. 
and  he  afterwards  signed  a  note  2  Phelan   v.    Gardner,    43     Cal. 

after  a  guardian  for  him  had  been  306. 
appointed,   it  was   held   that   the 
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Sec.  1157.    Burden  to  show  drunkenness. 

The  burden  to  show  incapacity  to  enter  into  a  binding  con- 
tract by  reason  of  drunkenness  is  upon  him  who  asserts  the 
drunkenness ;  and  the  burden  is  upon  him  to  show  that  it  ex- 
isted at  the  time  the  contract  was  executed;  and  if  he  relies 
upon  fraud,  the  burden  is  upon  him  to  show  that,  or  that 
undue  advantag^had  been  taken  of  him  when  he  was  in  an 
intoxicated  condition.^  As  drunkenness  is  only  of  a  temporary 
character,  it  is  not  enough  to  show  a  previous-  intoxication, 
like  in  the  case  of  insanity;  but  the  drunkenness  must  be 
shown  to  have  existed  at  the  time  the  contract  was  consum- 
mated.* To  avoid  the  contract  the  party  alleging  his  intox- 
ication must  produce  clear  and  satisfactory  proof  that  he  was 
at  the  time  in  such  a  state  of  drunkenness  as  not  to  know 
what  ho  was  doing."  In  the  ease  of  a  written  instrument, 
where  it  is  soiight  to  set  it  aside,  the  signature  of  the  drunken 
man  is  a  very  potent  piece  of  evidence;  and  if  it  be  clear, 
firm  and  steady,  evidence  of  his  intoxication  will  usually  not 
avail;  for  a  man  so  drunk  as  not  to  be  able  to  bind  himself 
by  contract  is  not,  except  very  rarely,  able  to  write  his  own 
signature,  at  least  in  a  firm,  steady  and  readable  hand.*  But 
whei^e  drunkenness  is  shown,  though  not  necessarily  extreme 
intoxication,  accompanied  by  false  statements  on  the  part 
of  the  obligee  and  attempts  to  deceive  and  mislead  the  ob- 
ligor, the  burden  is  on  the  obligee  to  show  a  fair  consideration 
and  fair  and  honest  dealing  on  his  part  when  he  seeks  to  en- 

3  Youn  V.  Lamont,  56  Minn.  210;  1;  Gardner  v.  Gardner,  22  Wend. 

57  N.  W.  478;  Maxwell  v.  Pitten-  526;  34  Am.  Dec.  340;  In  re  Lee, 

ger,  3  N.  J.  Eq.   156;   Ealston  v.  46  N  J.  Eq.  193;  Noel  v.  Karper, 

Turpin,   25   Fed.   7;    Guckavan   v.  53  Pa.  97. 

Kenney,    4    Kulp    411;    O'Neil    v.  b  Johns  v.  Pritcliey,  39  Md.  258 ; 

Nolan,   50  N.  Y.   St.  E.   641;    21  Phelan  v.  Gardner,  43  Gal.  306. 

N.  Y.  Supp.  222 ;  Conley  v.  Nailor,  8  Guckavan  v.   Kenney,   4  Kulp 

118  U.  S.   127;   6  Sup.  Gt.   1001;  (Pa.)  411;  O'Neill  v.  Nolan.  50  N. 

30  L.  ed.  112;  Elkinton  V.  Brick,  Y.   St.  Rep.  641;   21  N.  Y.  Supp. 

44  N.  J.  Eq.  154;  1  L.  E.  A.  161;  222;  Lightfoot  v.  Heron,  3  Yonge 

I.,ang  V.  Ingalls  Zinc  Go.   (Tenn.),  &  Col.  Exch.  586;   Martin  v.  Py- 

49  S.  W.  288.  croft,  3  DeG.  M.  &  6.  785:   22  L. 

iMusselman  v.  Cravens,  47  Ind.  J.  Ch.   (N.  S.)   94;   16  Jur.  1125. 
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force  the  obligation.''  Yet  if  the  charges  of  the  bill  to  set 
aside  a  contract  be  fully,  distinctly  and  unequivocally  de- 
nied by  the  answer,  they  must  be  clearly  proven  and  not  left 
to  presumption  or  conjecture.' 

Sec.  1158.    Rescinding  contract  and  restoring  consideration. 

As  a  contract  entered  into  when  a  party  to  it  was  drunk 
is  only  voidable,  then  to  defend  against  it  he  must  rescind 
it  by  restoring  whatever  he  received  as  the  consideration  for 
it.  "He  cannot  treat  the  instrument  as  void,  and,  at  the 
same  time,  as  good.  If  the  instrument  is  good,  he  can  main- 
tain no  action  to  recover  the  value  of  the  property  thus  sold 
if  the  other  party  has  performed  the  stipulation  to  be  by  him 
performed.  If  the  instrument  is  voidable,  either  on  the 
ground  of  fraud  or  drunkenness,  he,  before  he  can  avoid  it 
and  maintain  an  action  for  the  value  of  the  property  thus 
transferred,  must  place  the  other  party  in  statu  quo,  by  re- 
funding to  him  what  he  has  advanced  in  pursuance  of  the 
contract."*  Thus,  where  a  married  woman  purchased  a  real 
estate,  received  a  conveyance  for  and  entered  into  posses- 
sion of  it,  and  in  payment  gave  her  note  and  mortgage  to 
secure  it,  signed  by  herself  and  drunken  husband,  it  was  held, 
in  an  action  to  foreclose  the  mortgage  that  they  could  not 
successfully  set  up  as  a  defense  the  intoxication  of  the  hus- 
band, because  their  remedy  was  to  tender  back  the  real  estate 
by  a  duly  executed  conveyance,  and  then  bring  a  separate 
action  or  one  by  cross-bill  to  cancel  the  note  and  mortgage. 
To  permit  them  to  defend  directly  against  the  note  and  mort- 
gage would  have  left  them  in  possession  of  the  real  estate  if 
they  were  successful ;  so  that  the  plaintiff  would  have  lost  his 
security  and  been  out  of  possession  of  the  land  upon  which 
it  was  given."*    But  there  are  cases  which  hold  that  a  formal 

THblland  v.  Barnes,  53  Ala.  83;  Bai.k   v.  Moore,   78   Pa.  St.   407; 

25  Am.  Rep.  595.  Harlan  v.  Brown,  4  Ind.  App.  319; 

8  Freeman  v.  Staats,  9  N.  J.  Eq.  30  N.  E.  928 ;  Carpenter  v.  Rogers, 

818.  eiMich.  384;  28N.  W.  156;  Mans- 

9McGuire  v.  Callahan,   19  Ind-  field  v.  Watson,  2  Iowa,  111. 

128;    Joest   v.   Williams,   42   Ind.  w  Matter  v.  Card,   18  Fla.  761. 

565;   Youn  v.  Lamont,  56   Minn.  In  Dulany  v.  Green,  4  Har.  285, 

216;  57  N.  W.  478;  Lancaster  etc.  it  is  said  that  a  deed  executed  by 
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rescission  of  the  contract  by  the  drunkard  is  not  necessary 
before  bringing  an  action  to  set  it  aside.  Thus  where  a  per- 
son obtained  possession  of  property  from  a  drunken  person 
by  contract  with  him,  it  was  held  that  the  latter,  without  a 
formal  rescission,  could  regard  the  possession  of  the  opposite 
party  as  wrongful,  and  if  the  possessor  claimed,  or  exercised 
dominion  over  sT%eh  property,  to  the  exclusion  of  the  right  of 
the  drunken  man,  the  latter,  at  his  election,  could  treat  the 
transaction  as  a  conversion  of  the  property,  and  institute 
an  action  to  recover  its  value,  the  bringing  of  the  action  be- 
ing such  an  election.  In  such  an  instance  if  the  consideration 
has  been  paid  in  whole  or  in  part  to  the  party  deprived  of  his 
property,  no  offer  to  return  it  is  necessary  to  enable  him  to 
maintain  an  action,  he  being  entitled  to  recover  the  difference 
between  the  actual  value  of  the  property  delivered  and  the 
consideration  reeeived.^'^     In  one  instance  a  plaintiff  when 


a  drunken  grantor  is  void  as  to 
third  persons;  and  in  Hickman  v. 
Glazebrook,  18  Ind.  210,  that 
where  one  of  the  parties  to  a  con- 
tract is  under  mental  incapacity 
to  contract,  the  contract  is  void 
as  an  entirety  and  as  to  all  the 
parties. 

The  grantee  in  a  deed  cannot  set 
up  that  the  grantor  was  drunk. 
Morris  v.  Nixon,  7  Humph.  579. 

11  Baird  v.  Howard,  51  Ohio  St. 
57;  36  N.  E.  732;  22  L.  E.  A. 
846.  The  court  said:  "It  thus  ap- 
peared not  merely  that  a  contract 
had  been  made,  but  that  the  de- 
fendant had  secuied  the  posses- 
sion of  the  plaintiff's  property  by 
knowingly  taking  advantage  of  the 
latter's  temporary  incapacity.  Had 
possession  been  taken  while  the 
plaintiff's  senses  were  overcome 
by  sleep,  no  one  would  deny  that 
such  a  possession  was  wrongful. 
The  difference  between  the  charac- 
ter of  a  posession  secured  by  the 


latter  method  and  one  deliberate- 
ly obtained  through  the  medium  of 
an  invalid  contract,  made  with 
one  whose  senses  the  former  knew 
at  the  time  were  stupefied  by  ex- 
cessive intoxication,  is  one  of  de- 
gree rather  than  principle.  That 
in  the  former  case  the  transaction 
would  involve  a  trespass,  and  pre- 
sent none  of  the  features  peculiar 
to  contracts,  while  in  the  latter 
case  it  took  the  form  of  a  contract, 
is  a  distinction  possessing  little  if 
any  materiality  in  this  connec- 
tion. The  fraud  inhering  in  the 
one  should  be  deemed  a  substan- 
tial equivalent  to  the  force  in- 
volved in  the  other  method  of  ob- 
taining possession.  Each  is  wrong- 
ful. To  secure  the  possession  of 
property  by  means  of  a  contract 
made  with  its  owner,  by  one  who 
at  the  time  knew  him  incapable  of 
entering  into  a  contract,  consti- 
tutes a  fraud. 

"In  such  a  case,  it  is  true,  a  con- 
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drunk  had  made  an  assignment  of  an  insurance  policy,  receiv- 
ing nothing  for  the  transfer  or  sale  of  the  policy;  and  it 
was  held  that  his  demand  for  its  return  was  all  that  was  nec- 
essary to  a  rescission  of  the  contract,  and  that  he  could  main- 
tain an  action  to  recover  its  value  without  first  having  in- 
stituted an  action  in  equity  to  cancel  the  assignment.^^  And 
so  where  a  drunken  man  made  a  conveyance  of  his  land,  it 
was  held  that  he  could  maintain  an  action  to  set  it  aside  with- 


traet  exists  which  the  incapacitat- 
ed party  has  an  option  to  aflSrm  or 
rescind.  But  because  the  one  par- 
ty may  exercise  this  option,  it 
does  not  follow  that  the  other 
party  may  compel  its  exercise  as  a, 
condition  precedent  to  obtaining 
any  relief.  If,  when  restored  to 
capacity,  the  former  is  satisfied 
with  the  contract,  and  wished  to 
enforce  its  provisions,  he  can  affirm 
and  maintain  an  action  upon  it; 
if  he  had,  in  fact,  received  a  sub- 
stantial part  of  the  consideration 
secured  to  him  by  the  contract, 
and  wished  to  recover  possession 
of  the  property  with  which  he  had 
been  induced  to  part,  he  should  be 
required  to  rescind  the  contract 
and  restore  that  part  of  the  con- 
sideration which  had  been  paid 
him,  for  he  should  not  be  allowed 
to  retain  the  latter  and  at  the 
same  time  recover  possession  of  the 
former. 

"Where  one  person,  ignorant  of 
the  incapacity  of  another  person 
deals  with  the  latter  and  obtains 
possession  of  his  property,  the 
possession  of  the  former  should  not 
be  deemed  wrongful  until  the  con- 
tract was  rescinded  and  a  demand 
for  the  property  made  upon  him. 
The  mutual  rights  or  liabilities  of 
persons  thus  situated,  however, 
should  not  be  the  measure  of  the 


rights  and  liabilities  of  parties, 
where  the  possession  of  the  prop- 
erty of  one  has  been  wrongfully 
obtained  by  the  other.  The 
wrongful  acts  by  which  possession 
was  secured  become  material  fac- 
tors in  determining  the  question. 
If  a  possession  thus  obtained  is 
continued  under  circumstances 
from  which  it  may  be  fairly  in- 
ferred that  the  party  in  posses- 
sion is  exercising  dominion  over 
the  property  to  the  exclusion  of  the 
right  of  the  party  wrongfully  dis- 
possessed, the  latter  may  regard 
such  acts  as  constituting  a  eon- 
version  of  the  property. 

"We  have  found  no  case  in  all 
respects  similar  to  the  one  under 
consideration,  but  in  u,  number  of 
well-considered  eases,  courts  have 
held  that  where  the  purchase  of 
goods  has  been  effected  by  false 
representations  the  vendsr  may 
maintain  trover  against  the  ven- 
dee  without   demand." 

Thurston  v.  Blanchard,  22 
Pick.  18;  33  Am.  Dec.  700;  Green 
V.  Russell,  5  Hill  183;  Thompson 
v.  Rose,  16  Conn.  71 ;  41  Am. 
Dec.  121;  Noble  v.  Adams,  7 
Taunt.  59;  Bristol  v.  Wilsmore,  2 
Dowl.  &  R.  755. 

12  Bursinger  v.  Bank  of  Water- 
town,  67  Wis.  75;  30  N.  W.  290; 
58  Am.  Rep.  848.' 
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out  first  tendering  back  the  purchase  money,  and  that  it  was 
not  necessary  to  first  tender  it  back  in  order  to  enable  him 
to  bring  and  maintain  the  action,^'  in  cases  of  a  rescission  of 
a  conveyance  of  real  estate  the  court  having  the  power  to  enter 
a  conditional  decree  that  a  reconveyance  of  the  property 
shall  be  made,  either  by  the  defendant  or  a  commissioner 
appointed  by  tljf  court  for  that  purpose,  upon  a  tender  of 
the  amount  of  purchase  money  found  to  have  been  received 
by  the  plaintiff.'*  And  where  the  vendor  of  shares  of  stock 
was  unable  to  restore  the  consideration,  it  was  held  that 
equity  would  make  provision  for  its  repajTnent  in  the  final 
decree.'"  And  where  the  court  found  a  note  given  for  a 
chattel  was  wholly  void,  and  not  merely  voidable,  the  doctrine 
of  rescission  was  held  not  to  apply,  and  that  in  an  action  upon 
it  the  jury  could  not  award  the  plaintiff  the  value  of  the 
chattel  sold  the  defendant  and  for  which  such  note  was 
given.'*  It  may  be  remarked,  however,  that  rescission  and 
restoration  of  the  consideration  in  cases  of  this  kind  do  not 
materially  differ  from  the  usual  instances  of  voidable  con- 
tracts; and  the  principles  and  practices  applicable  to  them 
are  applicable  to  these  contracts.^' 

15  Dunn  v.  Amos,  14  Wis.  107.  or  if  fraud  or  the  act  of  the  par- 
1*  Harvey     v.     Peck,     1     Munf.       ties  prevent  such  placing  in  statu 

(Va.)   518;   Nielson  v.  Lafflin,  50  quo.    Coffee  v.  Euffin,  4  Cold.  487. 

N.  Y.  St.  Rep.  277;  21  N.  Y.  Supp.  See  Turner  v.   Clay,  3   Bibb    52; 

731.  Conlan  v.  Eoemer,  52  N.  J.  L.  53; 

i5Thackrah  v.  Haas,  119  U.  S.  18  Atl.  858;  Golden  v.  Maupin,  2  .J. 

499;    7    Sup.   Ct.   311;    30   L.   ed.  J.  Marsh  236;   Downer  v.   Smith, 

486.      See    also    Getty   v.    Devlin,  32  Vt.  1;   76  Am.  Dec.  148;  Hen- 

54  N.  Y.  403.  drickson  v.  Hendrickson,  51  Iowa, 

16  Berkley  v.  Cannon,  4  Kich.  L.  68 ;    Edwards  v.   Hanna,   5   J.   J. 
(S.  C.)    136.  Marsh    18;    Baker   v.    Ziegler,   56 

IT  In  Tennessee  it  has  been  held  Hun  405 ;  Preston  v.  Reeve,  65  N. 

the  placing  of  a  party  in  statu  quo  H.  6. 

on  a   rescission   does    not    apply  And  it  has  been  held  that  a  re- 

where  one  party  has  obtained  an  turn  of  the  money  received  on  a 

advantage  over  another  by  fraud,  contract  of  sale  induced  by  fraud 

and  the  rescission  would  further  is  not  a  condition  precedent  to  the 

the    ends    of    justice,    where    the  commencement  of  a  suit  in  replevin 

court  can  still  reach  and  enforce  for   the   property   thus   sold.     In 

the  equities  between  the  parties;  such   an  instance  the   court   will 


2127 


CONTRACTS   OF   A   DRUNKEN    MAN. 


§  1159 


Sec.  1159.    Who  may  show  intoxication  of  party. 

Under  the  modern  rule,  the  intoxicated  person  seeking  to 
avoid  his  contract  for  that  reason,  may  always  show  his  con- 
dition in  order  to  escape  an  obligation  or  contract  he  had 
entered  into  when  incapacitated  to  bind  himself.  "It  was 
once  supposed,"  said  the  Supreme  Court  of  Ohio,  "to  be  the 
law  that  a  deed  obtained  from  a  drunken  man  could  not  for 
that  cause  be  avoided.  But  a  more  rational  rule  now  pre- 
vails ;  and  the  law  now  regarding  the  fact  of  intoxication,  and 
not  the  cause  or  author  of  it,  and  regarding  that  fact  as 
affording  proof  of  a  want  of  capacity  to  contract,  which  is 
one  of  the  elements  of  every  agreement,  ynll  interfere  to 
relieve.     Thus,  if  a  deed  is  obtained  by  the  exercise  of  an 


require  the  plaintiff  to  repay  as  a 
condition  of  relief  any  excess  of 
money  received  over  the  damage  to 
his  property  and  the  value  of  any 
that  is  not  recovered.  "The  fraud- 
ulent vendee  is  in  no  position  to 
demand  anything  more  than  pro- 
tection that  the  vendor  at  the 
same  time  that  he  obtained  justice 
shall  do  justice.  A  return  or  ten- 
der of  the  consideration,  especially 
when  it  consists  merely  of  money 
or  promissory  notes  or  like  securi- 
ties, before  the  bringing  of  the 
suit,  is  not  necessary  to  the  pro- 
tection of  the  vendee,  since  the 
court  in  v^hich  the  action  is  pend- 
ing can  compel  such  return,  so  far 
as  may  be  necessary  to  do  justice 
to  the  vendee,  by  making  it  a  con- 
dition of  its  judgment,'or  by  with- 
holding its  judgment  or  staying 
execution  on  it,  until  a  compliance 
with  it*  order  for  such  return." 
Sisson,  Potter  &  Co.  v.  Hill,  18  E. 
I.  212;  26  Atl.  196;  21  L.  R.  A. 
266;  Duval  v.  Mowry,  6  R.  I. 
479. 

Several  cases  have  adopted  the 
rule  thus  laid  down  by  the  Rhode 


Island  court  ( and  which  commends 
itself  to  our  judgment).  Ladd  v. 
Moore,  3  Sandf.  589;  Schoon- 
maker  v.  Kelly,  42  Hun  299; 
Doane  v.  Lockwood,  115  111.  490; 
but  the  great  majority  of  the  cases 
require  a  tender  back  of  the  prop- 
erty or  consideration  received,  be- 
fore a  suit  can  be  brought  and 
maintained.  Parish  v.  Thurston, 
87  Ind.  437;  Thompson  v.  Peck, 
115  Ind.  512;  18  N.  E.  16;  Mat- 
tewan  Co.  v.  Bentley,  13  Barb. 
641;  Weed  v.  Page,  7  Wis.  512; 
Farwell  v.  Hanchett,  19  111.  App. 
620;  Cahn  v.  Eeid,  18  Mo.  App. 
115;  Moriarity  v.  Stefferan,  89  111. 
528;  Vanliew  v.  Johnson,  4  Hun 
415;  Haase  v.  Mitchell,  58  Ind. 
213;  Thayer  v.  Turner,  8  Met. 
552;  Wilbur  v.  Flood,  16  Mich. 
40;  93  Am.  Dec.  203;  Kimball 
V.  Cunningham,  4  Mass.  502;  3 
Am.  Dec.  230. 

An  exception  is  sometimes  made 
where  the  rights  of  all  the  parties 
cannot  be  restored,  when  the  inca- 
pacity to  contract  is  produced  by 
drunkenness.  Menkins  T.  Light- 
ner,  18  111.  282. 
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undue  influence  over  a  man  whose  mind  is  incapable  of  acting 
freely  and  voluntarily,  such  deed  will  be  decreed  to  be  can- 
celled."^* It  is  therefore  well  established  that  a  party  to  a 
contract  may  avoid  it  if  he  is  not  in  some  wise  estopped 
doing  so.  So  his  personal  representatives  may  avoid  his 
contract.  Thus  where  a  drunkard  gave  a  bond  for  an  ex- 
change of  his  la«,d  for  other  land,  and  the  grantee  got  posses- 
sion, but  never  conveyed  his  own  land  to  the  drunken  party, 
it  was  held  that  the  latter 's  administrator  could  avoid  the 
bond.^*  So  where  the  owner  of  land  entered  into  a  contract 
to  convey  land  and  then  died,  in  a  suit  against  his  heirs  to 
enforce  a  conveyance,  they  were  permitted  to  set  up  his 
incapacity  to  contract  by  reason  of  his  intoxication.^"  So  the 
heirs  of  a  drunkard  were  allowed  to  maintain  a  bill  to  set 
aside  a  conveyance  of  their  drunken  aneestor.^^  And  even 
under  the  earh-^  English  rule,  which  would  not  permit  a  party 
to  stultify  himself,  the  rule  "never  extended  to  his  heirs,  exec- 
utors or  administrators."^^  But  a  deed  of  a  drunken  man 
cannot  be  avoided  by  a  third  person,  nor  his  incapacity  to 
execute  it  be  set  up  by  such  person,^^  nor  can  a  defendant  in  a 
replevin  suit  show  that  a  bill  of  sale  of  another  party  given 
the  plaintiff  was  made  while  such  party  was  drunk.^*  Nor  can 
a  surety  upon  a  bail  bond  given  to  secure  the  liberty  of  the 
drunken  man  set  up  his  intoxication.^^ 

Sec.  1160.    Obtaining  relief. 

In  the  early  days  of  the  history  of  English  jurisprudence 
a  man  was  not  allowed  to  set  up  the  invalidity  of  a  contract 

18  French  V.  French,  8  Ohio  214;       Lacy  v.  Mann,  59   Kan.   777;    53 
31  Am.  Dec.  441.  Pac.   754;   Doe  v.  Harter,   1   Ind. 

19  Wigglesworth  v.  Steers,  1  Hen.       427 ;  Doe  v.  Harter,  2  Ind.  252. 

&  M.  70;  3  Am.  Dec.  202;  Donel-  2*  Broadwater  v.  Doaue,  10  Mo. 

son  V.  Posey,  13  Ala.  752.  277. 

25Hotchklss      V.      Fortson,      7  25  Weldon    v.    Colquitt,    62    Ga. 

Humph.  67.  449 ;  35  Am.  Eep.  128.    The  court 

21  Crane  v.  Conklin,  1  N.  J.  Eq.  seems  to  have  regarded  this  to  be  a 
346;  22  Am.  Dec.  519.  contract  binding  upon  the  princi- 

22  Lazell    V.    Pinnick,     1     Tyler  pal,  because  by  it  he  escaped  im- 
(Vt.)  247;  4  Am.  Dec.  722.  prisonment,   and   therefore  a  con- 

23  Eaton  V.  Perry,  29  Mo.   96;  tract  of  necessity. 
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procured  from  him  when  drunk;  he  was  not  allowed,  it  was 
said,  to  stultify  himself.  Such  is  not  the  modern  rule.^"  The 
rule  with  reference  to  contracts  of  this  character  has  been 
stated  as  follows:  "Courts  of  equity,  as  a  matter  of  public 
policy,  do  not  incline,  on  the  one  hand,  to  lend  their  assistance 
to  a  person  who  has  obtained  an  agreement  or  deed  from 
another  in  a  state  of  intoxication,  and  on  the  other  hand, 
they  are  equally  unwilling  to  assist  the  intoxicated  party 
to  get  rid  of  his  agreement  or  deed  merely  on  the  ground 
of  his  intoxication  at  the  time.     They  will  leave  the  parties 


26  "1.  That  the  court  will  hear 
any  person  who  seeks  relief  on  this 
ground.  Formerly  such  hearing 
was  denied.  The  party  setting  up 
such  defense  could  not  be  heard. 
Johnson  v.  Medlicott,  3  P.  Wms. 
130,  note  [a].  2  That  the  fact  of 
intoxication  is  not  of  itself  suffi- 
cient to  avoid  a  contract.  Cory  v. 
Cory,  1  Ves.  Sr.  19.  3.  That  to 
avoid  the  contract  it  must  be 
shown,  either  that  the  intoxicant 
was  produced  by  the  act  or  con- 
nivance of  the  person  against 
whom  the  relief  is  sought,  or  that 
an  undue  advantage  was  taken  of 
the  party's  situation."  Hutchin- 
son V.  Tindall,  3  N.  J.  Eq.  357,  cit- 
ing Cooke  V.  Clayworth,  18  Ves.  Jr. 
12 ;  Wilmurt  v.  Morgan,  Opinion  of 
Chancellor  Williamson,  March, 
1827  (N.  J.  Eq.)  ;  Crane  v.  Conk- 
lin,  1  N.  J.  Eq.  346;  22  Am.  Dec. 
519,  and  Maxwell  v.  Pittinger,  3 
N.  J.  Eq.  156. 

"In  1747  the  question  came  be- 
fore Lord  Hardwicke,  whether  it 
was  sufficient  to  set  aside  an  agree- 
ment that  one  of  the  parties  was 
drunk  at  the  time.  That  learned 
chancellor  thought  it  was  not,  un- 
less some  unfair  advantage  was 
taken  which  did  not  appear  in  that 
case.    Cory  v.  Cory,  1  Ves.  Sr,  19. 


This  decision  was  a,  departure  from 
the  old  rule,  and  grew  out  of  bet- 
ter conceptions  of  equity.  Instead 
of  saying  to  the  wretched  victim 
of  intemperance  that  the  avenues 
not  only  of  law,  but  of  equity, 
were  closed  against  him,  and  that 
he  was  to  be  left  as  an  outlaw  in 
society,  a  prey  to  the  cunning  and 
cupidity  of  the  spoiler,  it  extend- 
ed to  him  the  just  protection  of 
the  court,  not  for  the  purpose  of 
setting  aside  the  contract  on  the 
ground  of  his  infirmity  or  crime, 
but  for  the  purpose  of  looking  into 
his  transaction,  to  see  whether  any 
advantage  had  been  taken  of  his 
unhappy  situation.  It  would  not 
favor  inebriety,  but  at  the  same 
time  would  permit  it  to  be  taken 
advantage  of  with  impunity.  The 
good  sense  of  this  principle  has 
commended  itself  to  every  court, 
and  especially  the  courts  of  equity. 
Hence  it  has  become  the  settled 
rule  of  the  court  that  it  will  not 
interfere  to  assist  a  person  on  the 
ground  of  intoxication  merely,  but 
if  any  unfair  advantage  has  been 
taken  of  his  situation,  it  will  ren- 
der him  all  proper  aid."  Crane  v. 
Conklin,  1  Saxt.  Ch.  (N.  J.)  346; 
22  Am.  Deo.  519. 
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to  their  ordinary  remedies  at  law,  unless  there  is  some  fraud- 
ulent contrivance  or  some  imposition.  It  is  upon  this  special 
ground  that  courts  of  equity  have  acted  in  cases  where  a 
broader  principle  has  sometime  been  supposed  to  have  been 
upheld.  They  have,  indeed,  indirectlj'  by  refusing  relief,  sus- 
tained agreements  which  have  been  fairly  entered  into,  al- 
though the  parl^  was  intoxicated  at  the  time.  And  especially 
they  have  refused  relief  where  the  agreement  was  to  settle 
a  family  dispute,  and  was  in  itself  reasonable.  But  they 
have  not  gone  the  length  of  giving  a  positive  sanction  to  such 
agreements  so  entered  .»into  by  enforcing  them  against  the 
party  or  in  any  other  manner  than  by  refusing  to  interfere 
in  his  favor  against  them. ' ' "  The  practice  in  reference  to 
cases  of  this  character,  however,  very  much  depends  upon  the 
local  practice.  Thus  in  an  early  case  it  was  said  that  "in- 
toxication is  a  good  defense  upon  a  plea  of  non  est  factum  to 
a  deed,  of  non  con  assent  to  a  grant,  and  of  non  assumpsit  to  a 
promise. ' '  ^^  Where  the  facts  warrant  it,  the  grantor  in  a 
deed  may  bring  a  suit  in  equity  to  set  it  aside,""  or  to  set  aside 
a  contract  to  purchase  lands.^"    So  an  action  of  assumpsit  may 

2'  Story's  Equit.  Jurisprudence,  from  him  while  in  that  condition." 

sees.  231,  232.  Cooke's  Case,  18  Ves.  Jr.  12. 

"A  court  of  equity  ought  not  to  2s  Pitt  v.  Smith,  3  Campb.  33. 
give  assistance  to  a  person  who  z' French  v.  French,  8  Ohio  214; 
has  obtained  an  agreement  or  deed  31  Am.  Dec.  441;  Johnson  v. 
from  another  in  a  state  of  intoxi-  Phifer,  6  Neb.  401 ;  Donelson  v. 
cation;  and,  on  the  other  hand,  Posey,  13  Ala.  572 ;  Crane  v.  Conk- 
ought  not  to  assist  a  person  to  lin,  1  N.  J.  Eq.  346;  22  Am.  Dec. 
get  rid  of  an  agreement  or  deed  519 ;  Lovette  v.  Sage,  22  Conn, 
merely  upon  the  ground  of  his  577;  Clifton  v.  Davis,  1  Pars.  Sel. 
having   been    intoxicated     at    the  Eq.  Cas.  31. 

time;"  but  "if  there  was  any  un-  so  Hotchkiss  v.  Fortson,  7  Yerg. 

fair  advantage  made  of  his  situa-  67;    Calloway   v.   Witherspoon,    5 

tion,  or  any  contrivance  or  man-  Ired.  Eq.  128;  Reynolds  v.  Waller, 

agement  to  draw  him  into  drink,  1   Wash.    (Va.)    164;   Warnock  v. 

he  might  be   a,  proper  subject  of  Campbell,  25  N.  J.  Eq.  485;  Har- 

relief  in  a  court  of  equity.    As  to  vey  v.   Peck,   1   Munf.   518;    Niel- 

that  extreme  state  of  intoxication  son  v.  Laiflin,  50  N.  Y.  St.  Eep. 

that  deprives  a  man  of  his  reason,  277;   21   N.  Y.   Supp.  731;   Dunn 

I  apprehend  that  even  at  law  it  v.  Amos,  14  Wis.  107. 
would  invalidate  a  deed  obtained 
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be  "brought  by  a  drunken  i)urehaser  to  recover  the  money  he 
has  paid.^^  So  where  a  drunken  man  sold  a  note,  it  was  held 
that  he  could  tender  back  the  purchase  money,  demand  a 
return  of  the  note,  and  then  maintain  his  action  of  conver- 
sion against  the  purchaser.'^  And  it  is  clear,  under  the  mod- 
ern codes,  that  when  suit  is  brought  upop  an  obligation 
obtained  while  the  maker  of  it  is  intoxicated,  he  may  set  up 
as  a  defense  his  intoxication;  and  in  order  to  do  this  he  is 
not  bound  to  first  bring  an  action  to  rescind  it  before  inter- 
posing the  defense  of  his  intoxication.''  An  injunction 
against  waste  has  been  allowed  where  the  grantor  in  a  deed 
was  intoxicated  when  he  executed  it.'*  Yet  where  a  married 
woman  purchased  real  estate,  and  with  her  husband  gave 
notes  and  a  mortgage  to  secure  part  of  the  purchase  money, 
and  the  husband  was  so  drunk  he  did  not  know  what  he  was 
doing  when  he  signed  the  notes  and  mortgage,  in  a  suit  on 
the  notes  and  to  foreclose  the  mortgage  it  was  held  that  the 
fact  of  the  husband's  intoxication  could  not  be  set  up  as  a 
defense  to  the  action,  but  the  remedy  was  by  a  separate  action 
or  a  cross-bill  to  first  cancel  the  notes  and  mortgage.'^ 

31  Bush  V.  Breinig,  113  Pa.  310;       singer  v.  Bank  of  Watertown,  67 
6  Atl.  86;  57  Am.  Dec.  469.  Wis.  75;   30  N.  W.  290;   58  Am. 

32  Harlan  v.  Brown,  4  Ind.  App.       Eep.  848. 

319;  30  N.  E.  928.  34  Staats    v.   Freeman,    6   N.   J. 

33  Lazell   V.    Pinnick,     1     Tyler       Eq.  490. 

(Vt.)   247;  4  Am.  Dec.  722;  Bur-  35Mattair  v.  Card,  18  Fla.  761. 
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Sec.  1161.    Present  intoxication. 

Necessarily  the  question  whether  intoxication  will  render 
a  person  incapable  of  executing  a  will  assumes  two  phases: 
The  one  of  present  intoxication  or  temporary  intoxication  at 
the  time  of  the  execution  of  the  will,  and  the  other  of  habitual 
intoxication.  Where  the  former  is  relied  upon,  of  course  it 
must  be  shown  that  the  alleged  testator  was  actually  intoxi- 
cated at  the  time  he  executed  the  alleged  will,  and  that  the 
degree  of  intoxication  was  practically  such  as  to  incapacitate 
him  for  knowing  what  he  was  doing.  "  It  is  not  to  be  under- 
stood that  a  will  made  by  one  who  is  at  the  time  under  the 
influence  of  intoxicating  liquor  is  for  that  reason  void,"  said 
Justice  Denio,  of  New  York.  "Intoxication  is  said  to  be  tem- 
porary insanity.  The  brain  is,  at  the  time,  incapable  of  per- 
forming its  proper  functions,  but  that  species  of  a  derange- 
ment ceases  when  the  exciting  cause  is  removed  and  sobriety 
brings  with  it  a  return  of  reason.    In  order  to  avoid  a  will  by 

an  intemperate  person,  it  jmust  be  proved  that  he  was  so  ex- 
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cited  by  liquor,  or  so  conducted  himself  during  the  particu- 
lar act  as  to  be  at  the  moment  legally  disqualified  from  giving 
effect  to  it.^     The  same  learned  writer  [  Shelf ord]  says  that 
incapacity  arising  from  intoxication  differs  from  ordinary 
lunacy  in  this,  that  the  effects  of  drunkenness   only  sub- 
sists while  the  cause — the  excitement — ^visibly  lasts.     There 
is,  he  adds,  scarcely  such  a  thing  as  latent  ebriety;  so  that 
a  case  of  incapacity  from  mere  drunkenness,  and  yet  the  man 
be  capable  to  all  outward  appearance,  can  hardly  arise ;  '  con- 
sequently, in  eases  of  this  description,  all  which  is  required 
to  be  shown  is  the  absence  of  such  excitement  at  the  time  of 
the  act  done  as  would  vitiate  it;  for,  under  a  slight  degree 
of  excitement  from  liquor  the  memory  and  understanding 
may  be  as  correct  as  in  the  total  absence  of  any  exciting 
cause. '°    A  similar  rule  was  laid  down  by  Sir  Jbhn  NiehoU, 
sitting  in  the  prerogative  court,'  where  the  validity  of  the 
will  of  an  habitual  drunkard  was  in  question.    After  stating 
the  difference  between  derangement  from  intoxication  and 
ordinary  lunacy,  he  adds :    '  Whether,  where  the  excitement  in 
some  degree  is  proved  to  have  actually  subsisted  at  the  time  of 
the  act  done,  it  did  or  did  not  subsist  in  the  requisite  degree 
to  vitiate  the  act  done,  must  depend  in  each  case  upon  a  due 
consideration  of  all  the  circumstances  of  that  case  itself  in 
particular,  it  belonging  to  a  description  of  eases  that  admits 
of  no  definite  rule.'  "    In  a  subsequent  part  of  the  same  case 
he  says :    "Keeping  in  mind,  then,  that  in  order  to  vitiate  the 
act  of  the  testator  he  must,  at  the  time  of  executing  the  paper, 
have  been  under  the  influence  of  intoxicating  liquor,  and  to 
such  a  degree  as  to  disorder  his  faculties  and  pervert  his 
judgment,  I  proceed  to  an  examination  of  the  evidence. ' '    He 
then  proceeds  to  examine  the  evidence  at  length,  and  adds: 
"Upon  the  evidence  I  do  not  think  it  can  be  aflirmed  that 
there  is  any  real  foundation  for  the  position  that  the  deceased 
was  so  disordered  in  his  mental  faculties  when  the  will  was 

1  Citing    Shelford    on    Lunacy,  » Ayrey    v.    Hill,    2    Add.    Eoo. 
276.                                                          206. 

2  Citing    Shelford    on    Lunacy, 
304. 
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signed  as  to  be  ineompetent  to  execute  it.  It  is  not  the  law 
that  a  dissipated  man  cannot  make  a  contract  or  execute  a 
will,  nor  that  one  who  is  in  the  habit  of  excessive  indulgence 
in  strong  drink  must  be  wholly  free  from  its  influence  when 
performing  such  acts.  If  fixed  mental  disease  has  super- 
vened upon  intemperate  habits,  the  man  is  incompetent  and 
irresponsible  foE  his  acts.'  If  he  is  so  excited  by  present  in- 
toxication as  not  to  be  master  of  himself,  his  legal  acts  are 
void,  though  he  may  be  responsible  for  his'  crimes. ' '  °  The 
capacity  that  is  requisite  for  a  testator  to  enable  him  to  make 
a  valid  will  is  that  he  can  comprehend  the  property- he  is  about 
to  dispose  of,  the  natural  and  other  objects  of  his  bounty, 
the  meaning  of  the  business  he  is  engaged  in,  the  relation 
of  each  of  those  factors  to  the  others,  and  the  distribution 
that  is  made  by  his  will.  If  a  drunken  testator  possesses  these 
powers  his  will  is  valid."  Excessive  indulgence  in  liquor  does 
not  necessarily  incapacitate  one  from  executing  a  valid  will ;  ^ 
nor  is  one  whose  mind  is  partly  clouded  by  drink,'  and  who 
is  not  so  intoxicated  as  to  prevent  him  from  knowing  what 
he  is  about.  °  And  it  has  been  held  by  a  nisi  prius  court  that 
there  is  no  standard  of  drunkenness  which  will  defeat  a  will 
short  of  shown  imbecility.^"  It  is  a  question  for  the  jury  to 
determine  whether  he  was  so  incapacitated  as  not  to  know 
what  he  was  doing,  even  though  he  was  quite  drunk  at  the 
time,  and  even  though  near  the  time  he  was  so  drunk  he 
could  not  stand  up  nor  understand  anything,  nor  talk,^^ 
and  it  is  not  a  fact  to  be  determined  by  experts,  but  one 
within  the  common  observation,  depending  upon  the  facts  of 

4  Citing  People  v.  Brew,  5  Ma-  ''  Peck    v.    Cary,    27    N.    Y.    9 ; 
son  28.  84  Am.  Dec.  220. 

5  Peck  V.  Cary,  27  N.  Y.  9 ;   84  » In  re  Johnson,  7  N.  Y.  Misc. 
Am.  Dec.  220.  Eep.  220;  27  N.  Y.  Supp.  649. 

«/n  re  Lee,  46  N.  J.  Eq.   193;  »  Pierce  v.  Pierce,  38  Mich.  412; 

18  Atl.  t>25 ;  In  re  Halbert,  15  N.  Key  v.  Holloway,  7  Baxt.  576. 

Y.  Misc.  Rep.  308;  37  N.  Y.  Supp.  w  Dimond's  Estate,  3  Pa.  Dist. 

757 ; /n  re  Convey,  52  Iowa,  197 ;  2  Rep.   554;    Belcher  v.   Belcher,   10 

N.  W.  1084;   In  re  Connolly    (N.  Yerg.  121. 

Y.),403.  11  Best  v.  Best,  li  Ky.  L.  Eep. 

215. 
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each    particular    case    and   to    be    determined    upon    those 
facts.^2 


Sec.  1162.    Habits  of  intoxication — Habitual  drunkard. 

It  by  no  means  follows  that  because  a  man  is  an  habitual 
drunkard  he  cannot  make  a  valid  will.  As  is  well  known, 
an  habitual  drunkard  when  not  in  his  "cups"  is  often  as 
capable  a  man  mentally  as  one  who  has  never  been 
addicted  to  the  use  or  has  never  used  intoxicating  liquors.^^ 
But  a  long-continued  use  of  intoxicating  liquors  may 
so  impair  a  man's  mind  and  destroy  his  memory  and 
other  faculties  as  to  produce  insanity,  or  render  him  non 
compos  mentis,  which  will  invalidate  his  will.^*  And  weakness 
of  intellect  occasioned  by  intemperance  to  the  extent  of  dis- 
qualifying a  testator  from  knowing  and  comprehending  the 
nature,  effect  and  consequences  of  his  act,  is  sufficient  to  in- 
capacitate him  to  make  a  valid  will.'"     If  intoxication  alone 


12  Pierce  v.  Pierce,  38  Mich.  412 ; 
Ball  V.  Kane,  1  Pennewell  (Del.), 
90;  39  Atl.  778. 

The  will  of  a  confirmed  drunk- 
ard has  been  upheld,  though  he  had 
drunk  whisky  several  times  dur- 
ing the  day  on  which  he  executed 
his  will,  it  appearing  that  his 
mind  had  not  been  so  excited  by 
the  liquor  as  to  disorder  his  fac- 
ulties and  pervert  his  judgment. 
Peck  V.  Cary,  27  N.  Y.  9;  84  Am. 
Dec.  220;  In  re  Miller,  179  Pa. 
645;  36  Atl.  139;  39  L.  R.  A.  220. 
This  case  is  an  interesting  one,  in 
that  it  sets  forth  an  analysis  of 
the  evidence,  and  so  is  the  case  of 
Miller's  Estate,  179  Pa.  645;  36 
Atl.  139;  39  L.  R.  A.  220. 

13 /«  re  Johnson,  57  Cal.  529; 
In  re  Schusler's  Estate,  198  Pae. 
81;  47  Atl.  966;  Wiseman's 
Estate,  5  Pa.  Co.  Ct.  Rep. 
561;  In  re  Taskers'  Estate, 
205    Pa.    455;     55    Atl.    24;     In 


re  Dugan's  Estate,  6  Pa.  Dist. 
Rep.  222;  Bush  v.  Lisle,  89  Ky. 
393;  12  S.  W.  762;  Turner  v. 
Cheesman,  15  N.  J.  Eq.  243; 
Whiteneck  v.  Stryker,  2  N.  J.  Eq. 
8;  Gardner  v.  Gardner,  22  Wend. 
526;  34  Am.  Dec.  340;  Peck  v. 
Cary,  24  N.  Y.  9;  84  Am.  Dec. 
220;  Houster  v.  Leightner,  42 
Phila.  Leg.  Int.  289;  In  re  Mc- 
Laughlin, 2  Redf.  504;  Philadel- 
phia, etc.,  Co.  V.  Drinkhouse,  17 
Phil.  23. 

1*  Starrett  v.  Douglas,  2  Yeates 
(Pa.),  48;  Gardner  v.  Gardner,  22 
Wend.  526;  34  Am.  Dec.  340;  In 
re  Halbert,  15  N.  Y.  Misc.  Rep. 
308;  37  N.  Y.  Supp.  757;  Stedham 
V.  Stedham,  32  Ala.  525;  Leech  v. 
Leech,  5  Clark  (Pa.),  86;  1  Phila. 
244;   4  Am.  L.  Jr.  174. 

15  Leech  v.  Leech,  5  Clark  (Pa.), 
86;  In  re  Johnson,  7  N.  Y.  Misc. 
Rep.  220;  27  N.  Y.  Supp.  649. 
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is  relied  vipon,  not  combined  with  a  general  weakness  of  in- 
tellect, then  it  must  have  been  carried  to  the  extent  of 
intoxication  generally  or  at  the  time  of  making  the  will.^"  But 
if  the  testator  retain  sufficient  capacity  to  understand  the 
business  in  which  he  is  engaged — in  the  execution  of  his 
will — ^he  will  have  sufficient  capacity  to  execute  a  valid  will, 
although  he  may  be  aged,  his  memory  weak  and  he  be  addicted 
to  liquor  and  under  its  influence  at  the  time.''  This  is  espe- 
cially true  if  the  testator  can  comprehend  what  property 
he  is  giving  or  willing  awaj',  the  objects  of  his  bounty,  the 
meaning  of  the  business  in  which  he  is  engaged,  the  relation 
of  each  of  these  factors  to  the  others  and  the  distribution 
that  he  is  making  by  his  will,  notwithstanding  he  is  ad- 
dicted to  the  excessive  use  of  intoxicating  liquors,  and  to 
some  extent  his  indulgence  in  them  has  impaired  his  mental 
and  physical  powers  and  contributed  to  the  degradation  of 
his  moral  character.^' 


18  O'Neil  V.  Murray,  4  Bradf. 
311;  McLaughlin's  Will,  2  Kedf. 
Sur.  504. 

17  Whiteneck  v.  Stryker,  2  N.  J. 
Eq.  8;  In  re  McLaughlin,  2  Redf. 
504;  Peck  v.  Gary,  27  N.  Y.  9; 
84  Am.  Dec.  220;  Houster  v. 
Llghtner,  42  Phila.  Leg.  Int.  289; 
In  re  Halbert,  15  N.  Y.  Misc.  Rep. 
308;  37  N.  Y.  Supp.  757;  Gardner 
V.  Gardner,  2S  Wend.  526 ;  34  Am. 
Dec.  340;  Philadelphia,  etc.,  Co. 
V.  Drinkhouse,  17  Phila.  23;  He- 
bert  V.  Winn,  24  La.  Ann.  385; 
Bannister  v.  Jackson,  45  N.  J.  Eq. 
702;  17  Atl.  692;  affirmed,  46  N. 
J.  Eq.  593;  21  Atl.  753;  Ayrey  v. 
Hill,  2  Add.  Eecl.  Repl  206;  Hand- 
ley  V.  Staeey,  1  Fost.  &  F.  574. 

18  Bannister  v.  Jackson,  45  N.  J. 
Eq.  702;  12  Atl.  692;  affirmed,  45 
N.  J.  Eq.  593;  21  Atl.  753;  Tay- 
Ipr  V.  Kelly,  31  Atl.  59;  68  Am. 
Dec.  150;  In  re  Johnson,  15  N.  Y. 
Misc.  Rep.  220;    27  N.  Y.  Supp. 


649;  Hennessey  v.  Woulfe,  49  La. 
Ann.  1376;  22  So.  394;  Miller  Es- 
tate,  179   Pa.   645;    36  Atl.    139 
39  L.  R.  A.     220;   Ayrey  v.  Hill 
2  Add.   Eccl.   Rep.   206;    Kohl  v, 
Schober,  35  N.  J.  Eq.  461;  Hand 
ley  V.  Staeey,  1   Fost.  &  F.  574 
In  re  Harper's  Will,  4  Bibb,  244 
Mclntire  v.  McConn,  28  Iowa,  480 
In  re  Tifft's  Will,  55  N.  Y.  Misc, 
Rep.   151;    106  N.  Y.  Supp.  362 
In  re  Hewitt's  Will,  31  N.  Y.  Misc. 
Rep.  81;   64  N.  Y.  Supp.  571;  In 
re  Glockner's  Will,  2  N.  Y.  Supp. 
97;  In  re  Underbill's  Will,  Prob. 
Rep.    (N.  Y.)    196;   In  re  Lang's 
Est.,  65  Cal.  19;  2  Pac.  491;  In  re 
Cochran's  Will,  1  T.  B.  Mon.  263; 
15  Am-  Dec.  116;  In  re  Hubbard, 
6  J.  J.  Marsh.  58 ;  Hart  v.  Thomp- 
son, 15  La.  88;   Pierce  v.  Pierce, 
38  Mich.  412;  McSorley  v.  McSor- 
ley,  2   Bradf.   Sur.    188;    Stebbins 
V.  Hart,  4  Dem.  Sur.   501;   In  re 
Hatten's  WUl,  3  N.  Y.   St.  Rep. 
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Sec.  1163.    Drankenness  as  evidence  of  incapacity. 

Although  drunkenness  of  itself  does  not  destroy  mental  ca- 
pacity to  make  a  will,  yet  as  a  matter  of  evidence  it  is  ad- 


213;  In  re  Tracy,  U  N.  Y.  St. 
Rep.  103;  In  re  Wisenan's  Estate, 
5  Pa.  Co.  Ct.  Rep.  561;  Andreas 
V.  Weller,  2  Green  Eq.  (N.  J.) 
604;  Elkinton  v.  Buick,  44  N.  J. 
Eq.  154;  15  Atl.  391;  1  L.  R.  A. 
161;  In  re  Lee's  Will,  46  N.  J. 
Eq.  193;  18  Atl.  525;  Black  V. 
Ellis,  3  Hill,  68;  Riley,  73;  In  re 
Reed's  Will,  2  Con.  Sur.  403;  20 
N.  Y.  Supp.  649;  Lewis  v.  Jones, 
50  Barb.  645;  Leckey  v.  Cunning- 
ham^  56  Pa.  370 ;  Hannun  v.  Wor- 
rell, 2  Del.  Co.  Rep.  49;  Frost  v. 
Wheeler,  43  N.  J.  Eq.  573;  12 
Atl.  612;  Bannister  v.  Jackson,  45 
N.  J.  Eq.  702;  17  Atl.  692;  Pan- 
coast  V.  Graham,  2  McCart.  (N. 
J.)  294;  Hebert  v.  Winn,  24  La. 
Ann.  385;  Turner  v.  Cheesman, 
2  MeCart.  Eq.    (N.  J.)   243. 

The  following  instruction  was 
held  to  be  correct:  "A  man  may 
have  sufficient  mind  to  know  and 
comprehend  that  he  is  making  a 
will  and  thereby  disposing  of  his 
property,  giving  it  to  some  of  the 
natural  objects  of  his  bounty  to 
the  exclusion  of  others,  and  have 
an  object  in  so  doing  which  he 
fully  comprehends,  and  yet  be 
prompted  so  to  dispose  of  his  prop- 
erty by  some  form  of  monomania. 
And  if  the  monomania  affect  in 
any  way  or  entered  in  the  making 
of  the  will,  such  will  would  be 
invalid  and  should  be  set  aside." 
Swygart  v.  Willard,  166  Ind.  25; 
76  K.  E.  755;  Young  v.  Miller,  145 
Ind.  652;  44  N.  E.  757. 

"The  jury  were  instructed  that 


if  a  testator  was  sober  and  in 
possession  of  all  his  mental  facul- 
ties at  the  time  of  making  the 
will,  tlie  fact  that  he  was  drunk 
at  other  times  would  not  of  itself 
be  sufficient  evidence  to  invalidate 
the  will.  It  is  argued  that  the 
court  invid':d  the  province  of  the 
jury  by  the  assumption  in  his  in- 
struction that  drunkenness  was 
some  evidence  of  insanity.  There 
was  much  evidence  in  this  casp  of 
the  excessive  use  of  intoxicating 
liquors  by  the  testator.  It  was 
admitted  without  objection,  and 
rightly  so,  as  tending  to  show  men- 
tal incapacity  to  make  the  will  in 
suit.  The  next  instruction  ad- 
vised the  jury  that  if  drunkenness 
was  so  long  continued  as  to  pro- 
duce unsoundness  of  mind,  the 
same  rules  as  to  testamentary  ca- 
pacity would  apply  as  in  cases  of 
mental  unsoundness  from  other 
causes.  Those  two  instructions 
correctly  stated  and  applied  the 
law  to  the  evidence  upon  the  sub- 
ject of  the  testator's  drunkenness; 
and  the  instruction  complained  of 
did  not  invade  the  province  of  the 
jury.''  Swygart  v.  Willard,  166 
Ind.  25;  76  N.  E.  655. 

For  instances  where  wills  were 
held  valid,  although  excessive 
drinking  had  been  shown,  extend- 
ing over  a  long  period  of  time,  see 
Miller's  Estate,  179  Pa.  645;  36 
Atl.  139;  39  L.  R.  A.  220;  Pan- 
coast  V.  Graham,  2  McCart.  Eq. 
(N.  J.)  294;  Bannister  v.  Jack- 
son,  45   N.   J.   Bq.   702;    17   Atl. 
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missible  upon  the  question  of  the  existence  or  non-existence 
of  such  capacity."  But  proof  of  occasional  fits  of  intoxica- 
tion are  not  sufficient  to  show  want  of  incapacity  in  the  tes- 
tator to  execute  his  will,-"  nor  is  evidence  sufficient  which 
merely  shows  an  excessive  use  of  liquors.^^  Under  the  gen- 
eral allegation  of  unsoundness  of  mind,  evidence  of  the  use 
of  intoxicating  ^quors  may  be  given,  where  it  is  claimed  at 
the  time  it  is  offered  that  their  use  produced  unsoundness ;  -^ 
and  whether  or  not  such  use  of  liquors  produced  such  an 
unsoundness  of  mind  is  a  question  for  the  jury.^^  Yet  where 
it  was  shown  that  the  testator  originally  possessed  a  strong 
mind  which  might  have  been  weakened  by  disease  and  dissi- 
pation; that  he  was  frequently  drunk  and  generally  ill- 
natured  and  stubborn,  it  was  held  that  there  was  not  sufficient 
evidence  of  incapacity  to  execute  the  will  contested  to  submit 
the  case  to  the  jury.^*  So  evidence  that  the  testator  was  very 
nervous,  weak  and  suffering  from  mental  and  physical  pros- 
tration at  the  time  of  executing  his  will,  due  to  over-stimu- 
lation, and  there  was  no  evidence  of  an  inability  on  his  part 
to  comprehend  the  nature  and  character  of  the  testamentary 
power  or  its  exercise,  but  there  was  evidence  that  shortly 
afterwards  he  said  he  had  changed  his  will,  stating  the  change 
accurately,  it  was  held  that  there  was  not  sufficient  evidence 
to  send  the  case  to  the  jury.^°  But  where  undue  influence 
was  claimed  to  have  been  exercised  upon  the  testator,  and  it 

692;  In  re  Hatten'a  Will,  3  N.  Y.  Myr.  Prob.   135;   Ball  v.  Kane,   1 

St.   Rep.   213;    Bush   v.   Lisle,   89  Pennewill  (Del.),  90;  39  Atl.  778. 

Ky.  393;   12  S.  W.  762;  Mclntire  20  Violet's  Will,  1  Bibb,  617. 

V.  McCann,  28   Iowa,  480;   In  re  21  Weisnan's    Estate,    45    Phila. 

Hewitt's  Will,  31  N.  Y.  Misc.  Eep.  Leg.  Int.  274;  In  re  Johnson,  57 

81;   64  N.  Y.  Supp.  571;   Peck  v.  Cal.  529. 

Gary,   27   N.   Y.   9 ;    84  Am.   Dec.  22  In  re  Gharky,  57  Cal.  274. 

220;    In  re    Tasker's   Estate,   205  23 /»  re  Johnson,  57   Cal.   529; 

Pa.  455;   55  Atl.  24.  In  re  Gharky,  57  Cal.  274. 

For   cases  where   the  wills   are  24  MePherson's  Appeal,   9   Cent, 

held  invalid,  see  McSorley  v.  Mc-  Eep.  (Pa.)  408. 

Sorley,  2  Bradf.   Sur.   188;   In  re  25  Harmony  Lodge  I.  0.  O.  F.'s 

Underbill's   Will,  Prob.  Rep.   196.  Appeal,   127  Pa.  269;    18  Atl.   10. 

19  Swygart  v.  Willard,  166  Ind.  See  also  In  re  Tasker's  Estate,  205 

25;  76  S.  E.  655;  In  re  Harrigan,  Pa.  455;  55  Atl.  24. 
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was  shown  that  some  time  before  he  had  been  addicted  to 
the  use  of  intoxicating  liquors  to  an  unusual  degree;  that 
the  son  to  M'hom  he  gave  three-fourths  of  his  property  was 
always  with  him  when  he  was  intoxicated,  and  had  said  there 
was  boodle  in  it  for  him ;  and  that  he  had  deliberately  preju- 
diced his  father  against  his  other  children  and  ingratiated 
himself  in  his  favor,  it  was  held  that  the  question  of  undue 
influence  must  be  submitted  to  the  jury,  although  the  son 
was  not  actually  present  when  the  will  was  executed.^" 

Sec.  1164.    Drunkenness  in  connection  with  conduct  and 
condition — Sufficiency  of  evidence. 

Proof  that  a  testator's  intellect  was  greatly  impaired  by 
the  use  of  intoxicating  liquors  and  opium,  in  consequence  of 
which  he  was  frequently  incapable  of  transacting  business, 
is  not  sufficient  to  overcome  the  presumption  of  his  sanity,  in 
the  absence  of  proof  that  such  was  his  condition  at  the  time 
he  executed  his  will.^'^  Nor  is  it  sufficient  to  show  frequent 
sleepiness,  flightiness  and  violent  outbursts  of  passion,  occa- 
sioned by  excessive  drinking,  even  though  it  be  also  shown 
he  used  narcotics,^*  and  much  less  does  proof  of  occasional  or 
even  habitual  fits  of  drunkenness,  want  of  domestic  man- 
agement and  generally  bad  conduct  on  his  part,^"  even  though 
it  be  shown  that  he  was  old,  weak  in  body,  short  in  memory, 
and  that  he  had  used  a  few  incoherent  expressions.^"  Nor 
is  it  sufficient  to  show,  to  prevent  the  probate  of  a  will  or  set 
aside  its  probate,  that  the  testator  drank  liquors,  was  occa- 
sionally wild  and  violent  from  their  effect,  his  mind  un- 
doubtedly impaired  and  weakened,  and  capacity  possibly  tem- 
porarily suspended.^^  Proof  of  fits  of  levity  occasioned  by 
drinking,  of  course,  will  not  be  sufficient,  especially  if  it  be 

28  Miller's  Estate,  179  Pa.  645;  soHight  v.  Wilson,  1  Dall.  94; 

36  Atl.  139;  39  L.  E.  A.  220.  1  L.  Ed.  51;  Keating's  Appeal,  19 

27  Temple  v.  Temple,  1  Hen.  &  Pitta.  L.  Jr.  (N.  S.)  283;  White- 
M.  476.  neck  v.   Stryker,  2  N.  J.  Eq.   8; 

28  McCullough's  Will,  35  Pitts.  Philadelphia,  etc.,  Co.  v.  Drink- 
L.  Jr.   169.  house,  17  Phila.  23. 

29  Harper's  Will,  4  Bibb,  244.  .  si  Julke  v.  Adam,  1  Redf.  454. 
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shown  that  he  has  acted  with  a  firm,  collected  and  efficient 
mind  in  executing  his  will.^^  So  a  testator  who  was  drunk  and 
played  drunken  pranks  was  held  competent  to  execute  a  will, 
it  being  shown  he  transacted  his  own  business,  kept  his  own 
accounts  and  made  his  own  returns  for  assessment  of  taxes.^* 
Where  the  evidence  showed  that  the  testator  had  indulged 
in  a  drunken  d#bauch  for  'five  days  before  the  date  on  which 
he  executed  his  will,  on  the  date  of  its  execution  indulged  in 
improper  and  profane  language  as  intoxicated  men  fre- 
quently do;  but  .it  was  not  shown  he  exhibited  any  insane 
conduct  or  committed  any  extravagance  on  that  day;  and 
the  persons  who  were  present  at  the  very  time  of  the  execu- 
tion of  the  will  saw  nothing  in  him  indicating  a  want  of 
ordinary  intelligence  or  entire  sanity,  one  of  whom  was  from 
previous  knowledge  and  present  observation  eminently  com- 
petent to  speak,  it  was  held  that  the  will  was  valid,  and  in- 
capacity to  execute  it  had  not  been  shown.'*  Nor  is  it  suffi- 
cient to  set  aside  a  will  to  show  that  the  testator  was  intem- 
perate and  accustomed  to  paroxysms  of  great  intoxication, 
becoming  insensible,  and  that  his  death  was  probably  caused 
by  exposure  while  intoxicated,  and  by  the  effects  of  his  in- 
toxication, even  if  accompanied  by  the  testimony  of  experts 
that  he  was  insane,  it  appearing  that  he  would  remain  sober 
for  a  considerable  length  of  time,  and  was  considered  a  man 
of  good  mind  when  sober,  the  experts  not  having  made  a 
personal  examination  of  him,  and  others  that  knew  him  in- 
timately expressly  stating  that  his  mind  had  not  been  im- 
paired.^" Where  the  testimony  of  incapacity  was  extremely 
biased  and  sometimes  false,  and  part  of  the  property  was 
bequeathed  pursuant  to  a  contract  that  if  the  legatee  would 
live  with  and  take  care  of  him  for  life  he  would  will  her 
his  property,  and  his  neighbors  who  had  known  him  for  years 
testified  he  was  of  sound  mind  and  memory,  it  was  held  not 
sufficient  to  overthrow  the  will  to  show  long-continued  habits 

32  Violet's  Will,  1  Bibb,  617.  34  Peck  v.  Gary,  27  N.  Y.  9;  84 

33  Billinghurst     v.     Vickers,     1      Am.  Dec.  220. 

Phillim.  Eccl.  Rep.  193.  ss  Mclntire  v.  McConn,  28  Iowa, 

480. 
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of  intoxication  on  his  part,  irrational  conduct,  and  that  for 
two  years  previous  to  his  death  he  had  been  paralyzed  on 
one  side,  and  later  had  lost  the  power  of  speech.'"  So  where 
the  evidence  showed  that  a  testator's  mind  was  clear  at  the 
time  he  executed  his  will,  it  was  not  sufficient  to  overthrow  it 
to  show  that  he  was  recovering  at  the  time  from  an  attack 
of  mania  a  potu,  and  that  the  day  after  the  date  of  his  will 
he  committed  suicide.^''  So  proof  that  the  testator  had  told 
his  wife  and  priest  during  his  intoxication  that  he  believed 
his  only  son  was  illegitimate,  based  upon  stories  and  reports 
he  had  heard  shortly  after  his  marriage,  was  held  not  such  an 
insane  delusion  as  will  invalidate  his  will  disinheriting  such 
son.®*  So  where  it  appeared  that  at  the  time  the  testator  was 
not  intoxicated,  and  had  testamentary  capacity,  it  was  held 
that  the  inference  of  want  of  testamentary  capacity  was  not 
justified  by  evidence  that  he  drank  intoxicating  liquors 
excessively  for  some  years  prior  to  his  death,  and  was  intox- 
icated most  of  the  last  year  of  his  life.'*  Where  the  evidence 
showed  that  the  testatrix  led  an  irregular  life,  concealed  her 
identity  as  much  as  possible,  had  periodic  attacks  of  drunk- 
enness, but  during  an  interval  of  three  or  four  weeks  of  so- 
briety executed  her  wiU,  and  during  such  period  she  was 
rational,  conversed  intelligently  on  many  subjects,  gave  in- 
telligent directions  concerning  the  repair  of  her  house,  and 
the  principal  beneficiary  under  her  will  was  her  paramour, 
and  another  beneficiary  her  servant,  and  no  fraud  had  been 
practiced  upon  her,  and  the  will  was  not  otherwise  unnatural 
in  its  terms,  it  was  held  that  it  was  not  invalid  for  a  want  of 
testamentary  capacity.*"  So  where  by  the  excessive  use  of 
liquors  a  testator  had  become  insane  and  had  been  confined 
m  an  asylum  for  the  insane,  but  his  inquisition  had  been  set 

3«In  re  Tacke,   17  N.  St.   Rep.  39  7n   re   Schusler'a   Estate,    198 

805.  Pa.  81;   47  Atl.  966;  In  re  Task- 

3T  McElwee  v.  Ferguson,  43  Md.  er's  Estate,  205  Pa.  455 ;   55  Atl. 

479 ;  Koegel  v.  Egner,  54  N.  J.  Eq.  24 ;  Mclntire  v.  McConn,  28  Iowa, 

623;  35  Atl.  394;  Bush  v.  Lisle,  89  480. 

Ky.  393;  12  S.  W.  762  «/„  re  Hewitt's  Will,  31  N.  Y. 

38  In  re  Smitk,  53  N.  Y.  St.  Rep.  Misc.  Rep.  81 ;  64  N.  Y.  Supp.  571. 
658. 
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aside,  and  during  the  next  two  years,  and  before  he  made 
his  will  he  judiciously  carried  on  his  farm,  making  improve- 
ments en  it,  employing  workmen,  collecting  rents,  keeping  his 
account  books  neatly  and  accurately,  buying  and  selling  prop- 
erty on  good  bargains,  exhibiting  much  intelligence  concerning 
his  assessment  for  taxes,  and  at  the  execution  of  his  will 
showed  good  ngcollection  of  his  kindred  and  relations  in 
life,  comprehended  the  will  in  all  its  bearings,  although  he 
never  recovered  the  full  mental  vigor  he  possessed  before  his 
confinement,  and  after  his  restoration  there  were  intervals 
in  which  he  was  incompetent  to  make  a  will,  it  was  held  that 
such  a  will  was  valid.*^ 

Sec.  1165.    Drunkenness  in  connection  with  the  nature  of 
the  act. 

In  determining  whether  or  not  the  testator  was  competent 
to  make  a  will,  the  dispositions  of  his  property  are  always  a 
subject  of  examination  and  consideration;  not  merely  to  see 
whether  they  are  extravagant  or  unreasonable  (for  perfectly 
competent  people  make  such  dispositions  of  their  property) , 
but  whether  they  depart  so  widely  from  what  is  usually  con- 
sidered natural  as  to  be  fairly  referrable  to  no  other  cause 
than  a  disordered  intellect.*^  Thus  where  a  testator  was  suf- 
fering from  the  effects  of  a  debauch  when  he  executed  his 
will,  and  a  physician  gave  his  opinion  that  he  was  incapable 
of  understanding  what  he  was  doing,  yet  it  was  shown  that 
the  will  was  reasonable  and  the  testimony  was  consistent  with 
his  ability  to  execute  it,  as  well  as  of  his  understanding  of 
the  condition  of  his  property,  the  will  was  upheld.*^    Where 

4iPancoast   v.    Graham,    2    Mc-  Hatten's  Will,   3   N.   Y.   St.   Rep. 

Cart.  Eq.  (N.  J.)  294.     In  a  very  213. 

similar  case,  where  no  Inquisition  For   two   instances   whgre   wills 

of  lunacy  had  been  held,  and  no  were  set  aside,   see  In  re  Under- 

insanity   was    shown,   a   will   was  hill's    Will,    Prob.   Rep.     (N.    Y.) 

upheld,  though  at  the  time  of  its  196;  and  McSorley  v.  McSorley,  2 

execution  the   testator  was   some-  Bradf.  Sur.   188. 

what  under  the  influence  of  liquor.  *^  Peck  v.  Gary,  27  X.  Y.  9 ;  84 

Bannister  v.  Jackson,  45  N.  J.  Eq.  Am.  Dec.  220. 

702;   17  Atl.  692.     See  also  In  re  *3in  re  Peck,  42  N.  Y.  St.  Rep. 

898. 
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the  disposition  of  property  was  in  accord  with  intentions  ex- 
pressed at  previous  times  when  the  testator  was  perfectly 
at  himself,  and  it  was  shown  he  was  sober  when  the  will 
was  executed,  or  not  so  intoxicated  that  he  did  not  know 
what  he  was  doing,  a  will  was  upheld,  though  it  was  shown 
he  had  greatly  injured  himself  by  excessive  drinking.**  In 
determining  the  physical  condition  of  the  testator  his  signa- 
ture may  be  considered:  and  if  it  shows  no  evidence  of  un- 
steadiness it  will  be  quite  a  factor  in  determining  the  extent 
of  his  intoxication.*'  Where  a  testator,  seventy-six  years  of 
age,  just  before  his  second  marriage,  had  been  addicted  to 
the  excessive  use  of  liquors  throughout  his  life,  and  his  mem- 
ory had  begun  to  fail,  though  he  still  possessed  some  practical 
judgment  on  business  matters,  a  deed  in  the  nature  of  a 
testamentary  disposition  of  his  property  was  upheld,  it  having 
been  executed  in  fulfillment  of  a  purpose  formed  a  long  time 
before,  and  the  division  of  the  property  was  not  so  unequal 
as  to  shock  one's  sense  of  justice.*"  So  a  voluntary  deed 
giving  to  one  son  more  than  to  another  will  not  be  set  aside, 
on  the  claim  that  at  the  time  of  its  execution  the  grantor  was 
somewhat  intoxicated,  especially  if  at  the  time  he  was  sen- 
sible to  what  he  was  doing,  and  no  undue  or  improper  means 
were  used  to  influence  him  to  perform  the  act  he  did.*^  So 
where  a  woman's  will  totally  excluded  some  of  her  next  of 
kin  with  whom  she  had  quarreled,  and  was  in  the  handwriting 
of  her  attorney  who  was  one  of  the  executors  and  a  residuary 
legatee  to  a  large  amount,  he  and  his  family  both  having  large 
legacies,  was  upheld,  having  been  executed  eight  years  before 
her  death,  although  she  was  guilty  of  excessive  drinking  and 
excessive  extravagance,  yet  managed  her  own  property,  re- 
ceived her  dividends,  did  various  acts  of  business,  correspond- 
ed with  her  friends  rationally,  and  was  not  shown  to  be  under 
any  delusions,  although  the  attesting  witnesses  spoke  only  to 
the  bare  execution,  there  being  documents  in  her  own  hand- 

*i  Hubbard's  Will,  6  J.  J.  Marsh.  <«  Wiley  v.  Ewalt,  66  111.  26. 

58.  47  Belcher  v.   Belcher,   10   Ycrg. 

45  In  re  Schreiber,  22  N.  V.  St.  121. 
Rep.  892. 


§  1165  _  DRUNKENNESS.  2144 

writing  showing  both  capacity  and  knowledge  of  the  con- 
tents of  the  will,  though  not  mentioning  the  residue.**  So 
where  a  confirmed  drunkard,  perfectly  aware  of  his  tendencies 
to  squander  his  estate,  when  he  was  perfectly  sober  executed 
a  deed  making  provision  for  his  family,  his  deed  was  up- 
held.*' Bat  where  a  testatrix  at  the  time  of  executing  her 
will  entertained  delusions  likely  to  effect  her  testamentary 
provisions,  and  some  time  before  that  date  she  had  suffered 
from  attacks  of  delirium  tremens,  her  will  was  refused  pro- 
bate, it  being  unequal  in  its  provisions.^"  So  where  it  was 
shown  that  a  grantor  of  eighty-three  was  weak  and  infirm 
and  addicted  to  intoxication,  and  the  deed  was  drawn  up 
by  the  agents  of  the  grantees,  a  daughter  and  her  husband, 
and  no  agent  was  employed  on  his  part,  a  deed  relinquish- 
ing to  them,  who  were  the  reversioners,  all  the  grantor's 
interest  in  a  fund  of  six  thousand  pounds,  in  considera- 
tion of  an  annuity  of  forty  pounds  a  year  during  his 
life,  was  set  aside.'^^  So  where  a  testator  in  a  fit  of 
delirium  tremens  fell  out  of  the  window  of  the  second  story 
of  a  house  and  badly  injured  himself,  and  he  mistakenly 
insisted  that  his  vnie  's  grandson  had  pushed  him  out,  and  was 
under  the  delusion  that  his  wife  wanted  to  poison  him  and 
persons  in  the  house  were  trying  to  rob  him;  and  after 
making  a  will  giving  to  one  of  his  sons  a  considerable  gift, 
and  laboring  under  the  mistaken  belief  that  such  son  had 
broken  open  the  envelope  in  which  it  was  enclosed  and  read 
it,  he  made  a  second  one  which  gave  him  nothing,  and  other- 
wise radically  changed  bequests  formerly  made  to  others,  the 
will  was  set  aside.'^  So  where  a  testator  had  several  times 
been  committed  to  an  asylum  for  alcoholic  insanity,  and  the 
physician  who  attended  him  and  one  of  the  attesting  wit- 
nesses testified  that  he  was  of  unsound  mind,  a  will  giving 
one  of  his  two  sons»more  than  the  other,  devising  to  his  wife 
property  a  part  of  which  he  had  previously  sold,  and  giving 

48  Wheeler    v.    Alderson,    Hogg  "iMcDiarmid   v.   McDiarmid,   3 
Eccl.  Eep.  674.  Bligh  N.  S.  374. 

49  Hitter's  Appeal,  59  Pa.  9.  52  Edge   v.  Edge,   38  N.   J.  Eq. 

50  Waters    v.    Cullen,    2    Bradf.  211. 
354. 
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her  only  about  one-half  the  amount  devised  to  her  sister  and 
her  children^,  though  the  wife  had  cared  for  and  watched  over 
him  faithfully,  probate  of  his  will  was  refused."^ 

Sec.  1166.  Drunkenness  in  connection  with  undue  influence. 
If  undue  influence  is  relied  upon,  then  a  less  degi'ee 
of  intoxication  will  be  sufficient  to  overturn  a  will  executed 
by  a  person  at  the  time  he  is  intoxicated,  or  who  has  been 
greatly  reduced  mentally  and  physically  by  excessive  drink- 
ing, than  would  be  necessary  if  only  intoxication  was  the  sole 
factor  in  the  contest.  When  the  charge  is  undue  influence, 
evidence  of  intoxication  is  always  admissible,  though  stand- 
ing alone  it  would  by  no  means  overturn  the  will.^*  Thus 
where  a  testator,  seventy  years  of  age  and  who  had  been  an 
habitual  drunkard  for  fifty  years,  yet  having  an  uncontroll- 
able appetite,  went  to  live  with  his  brother  who  was  a  saloon 
keeper,  and  who  offered  him  a  home  with  full  and  free  oppor- 
tunity to  drink  when  and  what  he  pleased,  and  who  even 
resisted  the  efforts  of  his  guardian  to  take  him  away,  and  on 
the  day  when  he  made  his  will  h9,d  been  drinking  some,  it 
was  held  that  his  will  making  his  brother  his  sole  legatee 
should  be  set  aside,  as  having  been  procured  by  undue  influ- 
ence.°^  So  where  an  aged  person,"  with  his  faculties  greatly 
impaired  by  drinking,  made  a  will  giving  to  his  wife,  who  had 
for  some  time  directed  his  intentions  and  controlled  his  acts, 
two-thirds  of  his  property  instead  of  one-half  provided  for  in 
a  prior  will,  saying  that  he  desired  to  satisfy  her  and  that 
it  must  be  drawn  as  she  desired  it,  she  at  the  time  of  its 
execution  giving  directions  as  to  particular  dispositions,  it 
was  held  that  its  probate  must  be  refused  on  the  ground  that 
it  had  been  executed  under  undue  influence.^"    So  where  the 

53  In  re  Ely,  16  N.  Y.  Misc.  Eep.  testator    was    intoxicated    at   the 

228.  time  he  executed  his  will,  and  no 

The  eases  of  In  re  Halbert,  15  question  of  insanity  was  raised. 

N.   Y.  Misc.  Eep.  308;    37   N.  Y.  54  Miller   Estate,    179   Pa.    645; 

Supp.  757;  and /« re  Johnson,  7  N.  36    Atl.    139;    39    L.   R.   A.    220; 

Y.  Misc.  Rep.  220 ;  27  N.  Y.  Supp.  Smith  v.  Smith,  67  Vt.  443. 

649,    were    distinguished    in    this  56  Slinger's  Will,  72  Wis.  22. 

case,  on  the  ground  that  the  only  56  Juike  v.  Adam,  1  Redf.  454. 
contention  in  them  was  that  the 
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attorney  preparing  a  will  was  a  legatee  lender  it  to  the  extent 
of  one-fourth  of  testator's  estate,  and  the  remaining  lega- 
tees took  the  remainder  of  the  estate  to  the  exclusion  of  his 
own  family,  and  it  was  shown  that  the  testator  was  a  person 
of  -slender  capacity,  addicted  to  drink,  singular  in  appear- 
ance, indulging  in  childish  and  frivolous  amusements  and 
occupations,  il^was  held  that  the  court  must  view  the  opera- 
tion of  the  will  itself  with  care,  diligence  -and  suspicion.^^ 
And  where  a  will  was  drawn  for  a  foreigner  who  had  little 
familiarity  with  the  English  language  and  who  was  habi- 
tually intoxicated,  by  his  own  partner  who  supervised  its 
execution  and  took  substantial  benefits  under  it,  it  was  held 
to  raise  a  strong  suspicion  of  fraud  and  undue  influence.'* 
So  where  some  women  kept  a  testator  in  a  state  of  intoxica- 
tion and  had  represented  to  him  by  others  they  were  persons  of 
virtue  and  good  character,  and  urged  him  to  make  a  will  in 
their  favor  to  the  exclusion  of  his  own  blood,  it  was  held 
that  evidence  to  show  they  were  persons  of  bad  character 
was  admissible.''*  But  where  a  will  was  prepared  for  a  per- 
son of  slender  capacity  under  which  the  attorney  preparing 
it  received  at  least  one-fourth  of  the  estate  and  the  remain- 
ing legatees  took  the  rest  of  the  estate  to  the  exclusion  of 
his  only  son  and  heir,  it  was  admitted  to  probate,  though  he 
was  addicted  to  drink,  it  being  shown  that  there  had  been 
a  complete  alienation  between  him  and  his  son,  they  having 
ceased  to  speak  to  each  other,  and  that  the  attorney  meant 
that  it  should  be  fairly  and  openly  executed.""  And  where 
a  legatee  had  treated  the  testator  kindly,  furnished  him  a 
home,  cared  for  him,  advanced  him  means,  which  the  testa- 
tor several  times  declared  conformed  with  his  wishes,  it  was 
held  his  will  was  entitled  to  probate,  and  such  probate  should 
not  be  denied  on  the  ground  of  mental  incapacity  and  undue 
influence  merely  upon  a  sho\^^ng  that  he  was  addicted  to 
drink,   was   an   habitual   drunkard   and  had  been   for  two 

E7  Barry  v.  Bretlin,  2  Moore,  P.  E.   323.      See   also   McDiarmld   v. 

C.  482.  McDiarmid,  3  Bligh  N.  R.  374. 

68  Koegel  V.  Egner,  54  N.  J.  Eq.  eo  Barry  v.  Butin,  2  Moore,  P. 

623 ;  35  Atl.  394.  C.  482. 

soNussear  v.   Arnold,   13   S.   & 
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years,  and  had  been  admitted  to  an  insane  asylum  several 
times  and  twice  to  the  penitentiary  for  drunkenness,  when  a 
similar  will  had  been  previously  made  and  the  persons  who 
would  otherwise  have  been  entitled  to  his  bounty  had  at- 
tempted to  restrain  his  appetite,  but  had  refused  him  admission 
into  their  homes."^  If  there  be  no  evidence  showing  fraud,  com- 
pulsion or  improper  practices,  a  will  executed  by  a  person  weak 
in  will  and  impaired  in  memory,  and  because  of  that  an  easy 
prey  to  fraud,  compulsion  and  improper  conduct,  will  be 
upheld,  although  at  the  time  he  executed  such  will  he  was- 
in  a  somewhat  elated  state  of  mind  caused  by  drinking  liquor 
near  at  hand."-  But  where  the  charge  is  that  the  will  was 
procured  by  undue  influence,  and  that  the  mind  of  the  testa- 
tor was  unsound,  it  cannot  be  shown  that  he  had  declared 
he  had  never  executed  the  will  in  question,  and  that  if  he 
had  signed  it  the  legatees  got  him  drunk  and  made  him  do 
it.  Such  evidence  is  not  admissible,  it  not  being  evidence  of 
the  charge  of  undue  influence  and  unsoundness  of  mind.°^ 

Sec.  1167.    Point  of  time  under  investigation. 

The  point  of  time  for  the  investigation  whether  the  tes- 
tator had  the  capacity  to  execute  the  will  in  question  is 
the  moment  of  its  execution."*  The  evidence  must  show, 
to  overturn  a  will,  that  at  the  moment  of  its  execution  he 
was  legally  disqualified  from  giving  effect  to  it;  *"  and  if  that 
be  shown,  evidence  of  his  capacity  at  other  times  is  imma- 

81 /n  re  Reed,  2  Connoly,  403.  554;    Pierce    v.    Pierce,    38   Mieli. 

62  In  re  Storey,  20  111.  App.  183.  412 ;  In  re  Schulser's  Estate,  198 

«3  Gibson  v.  Gibson,  24  Mo.  227.  Pa.  81;  47  Atl.  966;  In  re  Task- 
Consult  Wheeler  v.  Alderson,  er's  Estate,  205  Pa.  455;  55  Atl. 
Hagg.  Eccl.  Rep.  574.  24;   Gable  v.  Grant,  3   N.  J.  Eq. 

64 /n  re  Batten's  Will,  3  N.  Y.  629. 
St.  Rep.  213;  Ball  v.  Kane,  1  Pen-  66  Peck  v.  Gary,  27  N.  Y.  9;  84 
newill  (Del.)  12;  39  Atl.  778;  Am.  Dec.  220;  Wheeler  v.  Alder- 
Hennessey  V.  Woulfe,  49  La.  Ann.  son,  3  Hagg.  Eccl.  Rep.  574;  An- 
1376;  22  So.  394;  In  re  Tasker's  dress  v.  Weller,  3  N.  J.  Eq.  604; 
Estate,  205  Pa.  455;  55  Atl.  24;  /n  re  Hubbar's  Will,  6  J.  J.  Marsh. 
Dimond's  Estate,  3  Pa.  Dist.  Bep.  58. 
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terial  '^"  and  irrelevant.""  Merely  proving  that  the  testator 
was  a  drunkard,  not  accompanied  by  proof  that  he  was  in- 
toxicated when  he  executed  the  will,  is  not  sufScient  to  carry 
the  case  to  the  jury  upon  the  charge  of  incapacity  to  execute 
it,*'  and  proof  of  habits  of  excessive  periodical  drinking  that 
are  not- continuous,  not  accompanied  by  proof  of  intoxication 
when  the  will  ife  executed,  especially  when  it  is  shown  he 
dictated  the  will  and  understood  the  provisions  perfectly, 
both  then  and  afterwards,  is  not  suiScient  to  require  the 
.case  to  be  submitted  to  the  jury.^"  Proof  that  the  testator 
had  had  attacks  of  mania  a  potu  frequently  during  a  period 
of  ten  years  before  the  date  of  the  will  is  not  suflQcient  to  set 
it  aside,  in  absence  of  evidence  of  drunkenness  and  unsound 
mind  on  the  day  he  executed  it.''"  Vague  statements  that  the 
testator  was  more  or  less  under  the  influence  of  liquor  on 
the  morning  of  the  day  he  executed  his  will  are  not  suffi- 
cient to  justify  a  refusal  to  admit  it  to  probate.'^  Proof 
of  continued  debauches  or  continued  prior  drunkenness  will 
not  be  sufficient,  at  least  if  it  be  shown  that  at  the  time  he 
executed  the  will  he  was  not  under  the  excitement  of  liquor,^^ 
or  where  he  appeared  then  to  have  been  sober, '^  and  rational.'* 

66  Pierce  v.  Pierce,  38  Mich.  412.  's  Hubbard's  Will,  6  J.  J.  Marsh. 

eTDimond's  Estate,  3  Pa.  Dist.  59;  In  re  Traeey's  Will,  11  N.  Y. 

Eep.  554.  St.   Eep.   103;    Gable    v.   Grant,  3 

68  Levis'  Estate,  140  Pa.  170 ;  N.  J.  Eq.  629 ;  In  re  Watson,  34 
21  Atl.  242;  In  re  Tasker's  Estate,  N.  Y.  St.  Eep.  906. 

205   Pa.   455;    55   Atl.   24;    In  re  7*  Hart  v.  Thompson,  15  La.  88; 

Schulser's  Estate,  198  Pa.  81;  47  Fluck  v.  Eea,  51  N.  J.  Eq.  233; 

Atl.  966.           •  affirming  51  N.  J.  Eq.  539.  In  this 

69  Harmony  Lodge  I.  0.  0.  F.'s  case  the  testator  had  been  drunk 
Appeal,  127  Pa.  269;  18  Atl.  10;  practica,lly  for  six  months,  but 
In  re  Tasker's  Estate,  205  Pa.  455 ;  four  men  who  saw  him  at  the  time 
55  Atl.  24.  he   executed   his   will   testified   he 

70  Herbert  v.  Winn,  24  La.  Ann.  was  not  then  intoxicated  and  was 
385;  In  re  Tracey,  11  N.  Y.  St.  in  full  possession  of  his  faculties; 
Eep.  103.  and  his  signature  to  the  will  was 

71  Dimond's  Estate,  3  Pa.  Dist.  not  that  of  a  trembling  inebriate, 
Eep.  554.  but  the  bold,  rapid  writing  of  a 

72  Ayrey  v.  Hill,   2   Add.   Eccl.  sober  man. 
Eep.  206. 
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Sec.  1168.    Presumptions— Burden  of  proof. 

Mere  proof  that  the  testator  had  been  intoxicated  on  pre- 
vious times  and  was  then  incapacitated  to  execute  a  will,  does 
not  raise  the  presumption  that  he  was  not  capable  of  executing 
it  at  the  date  of  its  execution.'"  Nor  is  there  raised  a  pre- 
sumption of  incapacity  by  proof  that  the  testator  was  an 
habitual  drunkard.'"  The  burden  in  a  contest  of  a  will,  to 
show  incapacity  in  the  testator  arising  from  his  alleged 
drunken  condition,  or  because  of  a  long-continued  course  of 
drunkenness,  rests  upon  the  contestor  or  person  averring  the 
incapacity.''  In  a  contest  of. the  will  of  an  habitual  drunk- 
ard, to  uphold  a  will  it  need  not  be  shown  it  had  been  executed 
in  lucid  interval."  Even  on  proof  of  insanity  occasioned  by 
drunkenness,  those  claiming  the  wiU.  to  be  valid  need  not  show 
it  was  executed  during  a  lucid  interval;  for  such  insanity 
being  of  a  temporary  character,  there  is  no  presumption 
it  continued  up  to  the  time  the  will  was  executed,  especially 
wheye  the  proof  introduced  only  shows  its  existence  on  a 
prior  date."  The  burden  is  upon  the  contestant  to  show  that 
at  the  very  time  the  testator  signed  his  will  that  he  was  in- 
competent to  execute  one.'"  But  there  are  a  few  cases  which 
to  a  certain  extent  reverse  this  rule.  Thus  it  has  been  held 
that  to  establish  a  will  attacked  on  the  grounds  of  intoxica- 

7B  Black  V.  Ellis,  3  Hill  L.  '(S.  526;   34  Am.  Dee.  340;   Koegel  v. 

C.)    68;    In  re   Schulser's   Estate,  Egner,  54  N.  J.  Eq.  623;   35  Atl. 

198  Pa.   81;   47  Atl.   966;    Elkin-  394;  In  re  Lee,  46  N.  J.  Eq.  193; 

ton  V.  Brick,   44  N.   J.   Eq.   154;  18  Atl  525. 

16  Atl.  391;  1  L.  E.  A.  161;  In  re  t9  Duffield  v.  Roberson,  2  Harr. 

Lee's  Will,  46  N  J.  Eq.  193;    18  (Del.)     375;     Elkinton    v.    Brick, 

Atl.  525.  44  N.  J.  Eq.  154;   15  Atl.  391;   1 

70  Koegel  v.  Egner,  54  N.  J.  Eq.  L.  E.  A.  161. 

623;  35  Atl.  394;  In  re  Lee's  Will,  so  Andress  v.  Weller,  3  N.  J.  Eq. 

46  N.   J.   Eq.   193;    18   Atl.   525;  604;    Fluck  v.  Rea,  51  N.  J.  Eq. 

In  re   Schusler's  Estate,    198   Pa.  233;    27   Atl.    636;    Sanderson    v. 

81;  47  Atl.  966.  Sanderson,  52  N.  J.  Eq.  243;   30 

77  Harper's  Will,  4  Bibb,  244;  Atl.  326;  Herbert  v.  Winn,  24  La. 
Starrett  v.  Douglass,  2  Yeates,  48;  Ann.  385;  In  re  Halbert,  15  N.  Y. 
Black  V.  Ellis,  3  Hill,  68;  Eiley,  Misc.  Eep.  308;  37  N.  Y.  Supp. 
73.  757;   Rutland  v  Gleaves,  1  Swan 

78  Gardner  v.  Gardner,  22  Wend.  198. 
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tion  all  that  is  required  to  be  shown  is  the  absence  of  the 
excitement  of  liquor  at  the  time  of  its  execution,  or  at  least 
the  absence  of  excitement  in  any  such  degree  as  would  vitiate 
it,*^  and  that  where  an  aged  person  of  low  intellect  had  become 
addicted  to  the  excessive  use  of  intoxicating  liquors,  and  who 
was  perfectly  mild  while  under  their  influence,  the  bare  proof 
of  its  execution,  it  was  held  was  not  sufficient  to  authorize  its 
probate,  but  there  must  be  proof  of  instructions  or  knowledge 
of  its  contents  on  the  part  of  the  testator.'^  So  where  a  will 
was  offered  for  probate  and  it  appeared  that  the  testator  for 
some  time  prior  to  its  execution  and  until  his  death  had  been 
generally  in  a  state  of  derangement  produced  by  the  habitual 
and  intemperate  use  of  intoxicating  liquors,  although  he  en- 
joyed some  intervals  in  which  his  mind  might  have  been  lucid, 
it  was  held  that  before  it  was  admitted  to  probate  it  must  be 
clearly  shown  that  he  executed  the  will  during  one  of  his 
lucid  intervals."^  So  where  the  testatrix  was  shown  to  have 
been  seriously  impaired  by  the  use  of  liquors  and  opiates,  and 
she  had  nothing  to  do  with  the  preparation  of  her  will,  and 
had  not  read  it  or  heard  it  read  or  its  contents  stated,  it  was 
held  that  the  proponent  must  show  that  she  knew  what  was 
in  it  when  she  signed  it.'*  And  where  the  testatrix  was  of 
great  age  and  addicted  to  the  use  of  opiates  and  intoxicating 
liquors  to  such  an  extent  as  to  enfeeble  her  faculties,  it  was 
held  that  the  legal  presumption  she  understood  the  contents 
of  her  will,  which  had  been  read  to  her,  was  only  a  prima 
facie  presumption." 

Sec.  1169.    Inquisition  of  drunkenness. 

The  usual  statute  rendering  the  contracts  of  an  habitual 
drunkard  void,  entered  into  after  he  has  been  adjudged  such, 
does  not  necessarily  render  him  incompetent  to  execute  a  will 
nor  afford  sufficient  evidence  that  he  did  not  have  the  capae- 

81  Ayrey  v.  Hill,  2  Add.  Eecl.  »*  Burritt  v.  Silliman,  16  Barb. 
Eep.  206.  198. 

82  Durling  v.  Loveland,  2  Curt.  s^  Rutland  v.  Gleaves,  1  Swan 
Eccl.  Eep.  225.  198. 

83  Cochran's  Will',  1  T.  B.  Mon. 
264;   15  Am.  Dec.  116. 
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ity  to  execute  it.'"  But  such  an  adjudication  covering  the 
period  when  the  will  was  executed  raises  a  prima  facie  pre- 
sumption that  he  was  incompetent,  and  casts  upon  those  up- 
holding the  will  the  burden  of  sustaining  it  by  proof  of  his 
capacity  to  execute  it.*'  It  is  not  necessary  to  show,  in  order 
to  uphold  the  will,  that  the  testator  had  been  judicially  de- 
clared restored.'*  Perhaps  an  occasional  case  holds  that  it 
is  not  prima  facie  evidence,  and  other  affirmative  evidence  of 
incapacity  is  necessary  to  overturn  the  will.'"  Failure  of  the 
person  appointed  to  give  bond  and  take  charge  of  his,  ward's 
property  until  his  death,  leaving  him  to  manage  his  own  af- 
fairs, after  a  long  lapse  of  years,  will  raise  a  presumption  of 
reformation  on  the  ward's  part  and  a  consequent  capacity 
to  execute  a  wiU.'* 

Sec.  1170.    Satification  of  a  previously  executed  will. 

Suppose  a  testator  is  so  intoxicated  when  he  executed  his 
will  as  to  be  unable  to  do  so,  but  on  being  restored  to  his  rea- 
son, and  fully  informed  of  what  he  has  done  and  with  a  full 
and  ample  knowledge  of  its  contents  and  provisions,  he  ex- 
presses satisfaction  with  its  terms  and  his  intention  of  re- 
taining it  as  his  will  without  further  execution.    Is  the  will 

8«  Laekey    v.    Cunningham,    56  sane;  containing  an  entry  that  the 

Pa.   370;    Miller   Estate,   179   Pa.  testator's  father  was  admitted  to 

645;  36  Atl.  139;  39  L.  E.  A.  220;  the  hospital  because  of  intemper- 

In  re  Slinger's  Will,  72  Wis.  22;  ance,   continued   six   months,   and 

37   N.   W.  236.  that  he  was  affected  with  melan- 

87  Hannum    v.    Worrall,    2    Del.  cholia,    resulting    from    intemper- 

Co.    Rep.    49;    Dugan's    Estate,    6  ance,   was   held   irrelevant  in  the 

Pa.    Dist.    Eep.    222;    Lackey    v.  absence   of   evidence   showing   the 

Cunningham,   56   Pa.   370;    Lewis  particular  disease  to  be  hereditary. 

V.    Jones,    50    Barb.    645;    In    re  Rerchenbach   v.  Ruddach,   127  Pa. 

Johnson,  57  Cal.  529.  564;   16  Atl.  432;  24  Wkly.  N.  C. 

88 /»  re  Johnson,  57   Cal.   529;  476. 
Lewis  V.  Jones,  50  Cal.  645    (ex-  It  has  been  held  that  a  retro- 
plaining  In  re  Patterson.  4  How.  spective  finding  of  the  court  on  a 
Pr.  34).  commission   of   habitual   drunken- 
89  See    Dugan's    Estate.    6    Pa.  ness   overreaching   the   date   of   a 
Dist.  Rep.  222.  will  was  presumptive,  but  not  con- 
so  Lackey    v.     Cunningham,     56  elusive,  evidence  of  the  testator's 
Pa.  370.  incapacity.      In    re    Patterson,    4 
A   hospital   record   for   the    in-  How.  Pr.  34. 
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valid?  A  contract  made  under  such  circumstances  can  un- 
questionably be  ratified.  In  discussing  one  phase  of  this 
question  Justice  Campbell,  of  Michigan,  said:  "If  a  person 
is  capable  of  knowing  what  he  is  about,  has  a  will  in  his 
possession  that  he  is  satisfied  with  and  does  not  choose  to 
cancel  or  destroy  it,  the  inference  that  it  was  not  procured  to 
be  executed  ag^nst  his  will  or  without  his  intelligent  eon- 
sent  seems  to  arise  as  naturally  in  cases  of  asserted  intox- 
ication as  in  those  of  fraud  or  undue  influence,  and  it  would 
be  equally  unreasonable  in  either  case  to  refuse  to  give  such 
weight  as  it  naturally  calls  for."  "  But  the  quotation,  how- 
ever,  only  goes  to  the  point  that  retention  of  the  will  in  his  pos- 
session was  evidence  that  he  himself  did  not  consider  he  was 
so  intoxicated  at  the  time  of  its  execution  as  not  to  know 
what  he  was  doing.  The  question  asked  may  be  as  readily 
asked  in  an  instance  where  a  will  has  been  procured  by  undue 
influence.  In  such  instances  the  mere  retention  of  the  will 
by  the  testator  without  objection  cannot  render  it  valid.®^ 

Sec.  1171.    Gift. 

vlf  a  drunken  man  knows  the  effect  of  his  act,  a  gift  by  him 
is  valid,  especially  if  it  be  one  proper  for  him  to  make ;  "^  but 
it  is  otherwise  if  he  do  not  comprehend  the  consequences  of 
his  act.°*  So,  if  it  is  shown  that  the  donor  had  periods  of 
sobriety  in  which  he  was  able  to  attend  to  business,  and  it  is 
not  shown  he  was  intoxicated  at  the  time  he  made  the  gift, 
it  is  not  sufficient  to  avoid  the  transaction  to  show  that  he 
was  a  hard  drinker,  and  that  his  habits  of  intoxication  had 
affected  his  health  and  frequently  rendered  him  unflt  for 
business."'  Where  an  habitual  drunkard,  with  a  very  weak 
mind,  sold  his  whole  property  to  his  brother,  in  whom  he  put 
great  confidence,  apparently  without  any  consideration,  his 
conveyance  was  set  aside.®^ 

»i  Pierce  v.  Pierce,  38  Mich.  412.  611;  Chapleau  v.  Chapleau,  1  Leg. 

s2Chaddick    v.    Haley,    81    Tex.  News  473. 

617 ;  17  S.  W.  233.  9b  Ralston  v.  Turpin,  25  Fed.  7. 

ssCarrigan  v.  Carrigan,   15  Gr.  ^sMcCraw  v.  Davis,  2  Ind.  Eq. 

Eq.   (N.  J.)  341.  (N.  C.)  618;  see  Dunage  v.  White, 

9*Mishey's  Appeal,  107  Pa.  St.  1   Swan  St.   137;   Cooke  v.   Clay- 
worth,  18  Ves.  Jr.  17. 
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Sec.  1172.    Drunkenness  as  a  ground  for  a  divorce. 

In  all  States  of  the  Union,  except  ten,  drunkenness  in  one 
form  or  another  is  a  cause  for  a  divorce.  Independent  of 
other  causes,  drunkenness  in  England  has  not  been  a  cause 
of  divorce.^  The  right  to  a  divorce  because  of  drunkenness 
is  given  by  a  statute,  and  as  these  statutes  greatly  vary  in 
the  terms  it  is  difficult  to  state  in  concise  and  intelligible  form 
the  exact  result  of  the  decisions.-    Cut  whatever  the  language 


1  See  Shutt  v.vShutt,  71  Md.  193 ; 
17  Atl.  1024.  This  was  at  one  timfe 
true  in  Maryland,  and  perhaps  now, 
and  so  in  Pennsylvania.  Mason 
V.  Mason,  131  Pa.  161;  18  Atl. 
1021;  Bean  v.  Bean,  11  Lane.  Bar 
138,  though  this  seems  doubtful; 
Johnson  v.  Johnson,  35  Phila. 
Leg.  Int.  70;  Foote  v.  Foote,  71 
N.  J.  Eq.  273;  61  Atl.  90  (not  an 
absolute  divorce). 

2  The    following    cases    are    in- 
stances of  proceedings  for  divorces 
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because  of  some  form  of  drunken- 
ness. Stevens  v.  Stevens,  8  E.  I. 
557;  Batchelder  v.  Batchelder,  14 
N.  H.  380;  Golding  v.  Golding,  6 
Mo.  App.  602 ;  Crowley  v.  Crowley 
(Ky.),  40  S.  W.  380;  Ryan  v. 
Ryan,  9  Mo.  539;  Porritt  v.  Por- 
ritt,  16  Mich.  140;  MeGtraw  v. 
McGraw,  171  Mass.  146;  50  N.  E. 
526;  Magahay  v.  Magahay,  35 
Mich.  210;  Blaney  v.  Blaney,  126 
Mass.  205;  Werner  v.  Kelley,  9 
La.   Ann.   60;    Lake  v.  Linton,   6 
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of  the  statute  may  be,  they  will  not  be  extended  so  far  as  to 
include  the  right  to  a  divorce  because  of  excessive  use  of  a 
drug,  as  morphine  or  cocaine  or  chloroform.^  Nor  is  drunken- 
ness insanity  under  a  statute  giving  a  divorce  where  either 
of  the  parties  becomes  insane.*  Drunkenness  existing  at  the 
time  of  the  marriage,  although  habitual,  is  no  grounds  for  a 
divorce,  unless  possibly  it  was  concealed.  Tt  must  arise  after 
the  marriage.^  In  some  States  habitual  drunkenness  to  be  a 
cause  of  divorce  must  have  extended  over  a  definite  period 
immediately  preceding  the  application  for  divorce;  thus,  in 
California,  one  year ; "  and  the  same  was  true  in  Arkansas 
at  one  time,'  and  so  in  Minnesota.*  Under  such  statutes  if 
the  defendant  had  ceased  his  intoxication  for  a  definite  period 
of  several  months — as  for  six  months — ^immediately  prior  to 
the  application  for  it,  a  divorce  will  not  be  granted.'  Where 
the  drunken  habit  must  have  been  for  one  year,  proof  of  the 
habit  for  any  less  period  will  not  warrant  the  granting  of 
the  divorce.'"  Habitual  drunkenness,  however,  does  not  con- 
stitute extreme  cruelty ;  ^^  but  a  statute  allowing  a  divorce 
for  any  misconduct  that  permanently  destroys  the  happiness 

La.  Ann.  262;  McKay  v.  McKay,  205;  Lyster  v.  Lyster,  111  Mass. 

18  B.  Mon.  8 ;  Harman  v.  Harman,  327 ;    Tilton  v.   Tilton,   29   S.   W. 

16    111.    85;    Burns   v.    Burns,    13  290. 

Fla.   369;    Malone   v.   Malone,    10  « Dunn  v.  Dunn,  62  Cal.  176. 

Cal.  627;  81  Am.  Dec.  91;  Brown  f  Rose  v.  Rose,  9  Ark.  507. 

V.   Brown,  38   Ark.   324;    Rose  v.  At  one  time  in  New  Hampshire 

Rose,  9  Ark.  507.  the    plaintiff    must    have    held    a 

3  Youngs  V.  Youngs,  130  111.  230 ;  legal    domicile    in    the    State    for 

22  K.  E.  806;  6  L.  R.  A.  548,  af-  three     years     during     which     the 

firming   33    111.    App.    223;    Com-  drunkenness    existed.      Batehelder 

monwealth   v.   Whitney,   11   Cush.  v.  Batehelder,  14  N.  H.  380. 

477;  Barber  V.  Barber  (Conn.)   14  s  Reyivolds  v.  Reynolds,  44  Minn. 

Law  Rep.  375 ;  1  Bishop,  Mar.  and  132 ;  46  N.  W.  236. 

Div.   627;   Dawson  v.  Dawson,  23  9  ReynoMs  v.  Reynolds,  44  Minn. 

Mo.    App.    169;    Holland    v.    Hoi-  132;  46  N.  W.  230;  Burt  v.  Burt, 

land,    4   Leg.    Gaz.    372;    Ring   v.  168  Mass.  204;   46  N.  E.  622. 

Ring.  112  Ga.  854;   38  S.  E.  330.  lo  McCarthy   v.    McCarthy,    117 

4Elzey  V.  Elzey,  1  Houst.  (Del.)  Mo.  App.  115;  93  S.  W.  317. 

308.                                         "  "Haskell    v.    Haskell,    54    Cal. 

oPorritt   v.    Porritt,    16    Mich.  262;    anonymous,    17   Abb.   N.   C. 

140;  Blaney  v.  Blaney,  126  Mass.  231. 
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of  the  plaintiff  and  defeats  the  purpose  of  the  marriage  rela- 
tion, embraces  instances  of  the  habitual  and  immediate  use 
of  either  intoxicating  liquors  or  narcotics.'^ 

Sec.  1173.    Degree  of  drunkenness  necessary  to  authorize 
the  granting  of  a  divorce. 

Wliat  is  suiBeient  drunkenness  to  authorize  the  granting 
of  a  divorce  must  turn  upon  the  words  used  in  the  statute, 
but  the  most  common  cause  assigned  for  a  divorce  is  habitual 
drunkenness,  or  where  one  of  the  parties  is  an  habitual 
drunkard.  "What  constitutes  habitual  drunkenness,  or  when 
a  man  is  an  habitual  drunkard,  has  been  elsewhere  discussed 
in  this  work  and  need  not  be  here  repeated ; '"  it  is  sufficient 
here  to  say  that  the  habit  must  be  actual  and  confirmed, 
though  it  netd  not  be  continual  or  even  of  daily  occurrence ;  ^* 
it  must  be  a  fixed  habit  or  practice.^'  One  who  has  lost  the 
control  of  his  will-power  so  that  he  cannot  resist  the  tempta- 
tion to  drink  whenever  the  opportunity  is  offered  is  an 
habitual  drunkard.^"  But  it  is  not  essential  to  constitute  a 
man  an  habitual  drunkard  that  he  be  drunk  all  the  time. 
He  may  be  an  habitual  drunkard  though  there  be  intervals 
when  he  entirely  refrains  from  the  use  of  liquors,"  and  a 

12  Barber  v.  Barber,  14  Law  2  So.  181;  Williams  v.  Goss,  45 
Eep.  375   ( Conn. ) .  La.  Ann.  868 ;  9  So.  750. 

13  See  Sections  51,  52,  53,  54.  i8  Walton   v.    Walton,    34    Kan. 
"Mack  V.  Handy,  39  La.  Ann.       195;  8  Pac.  110;  Magahay  v.  Mag- 

491;  Williams  V.  Goss,  43  La.  Ann.  ahay,  35  Mich.  210;  Richards  v. 
868;  9  So.  750.  Richards,  19  111.  App.  465;  Da 
15  Walton  V.  Walton,  34  Kan.  Lesdernier  v.  De  Lesdernier,  45 
195;  18  Pac.  110;  Burns  v.  Burns,  La.  Ann.  1364;  14  So.  191;  Wil- 
is Fla.  369;  Golding  v.  Golding,  liams  v.  Goss,  43  La.  Ann.  868;  9 
6  Mo.  App.  602;  McGill  v.  Mc-  So.  750;  Blaney  v.  Blaney,  120 
Gill,  19  Fla.  341;  Magahay  v.  Mass.  205;  MoBee  v.  McBee,  22 
Magahay,  35  Mich.  210;  Richards  Or.  329;  29  Pac.  887. 
V.  Richards,  19  111.  App.  465;  My-  "Walton  v.  Walton,  34  Kan. 
rich  V.  Myrieh,  67  Ga.  771;  Gour-  195;  8  Pac.  110;  Richards  v.  Rich- 
lay  V.  Gourlay,  16  R.  I.  705;  Mc-  ards,  19  111.  App.  465;   McGill  v. 


Kay  V.  McKay,  18  B.  Mon.  8 
Shuck  V.  Shuck,  7  Bush.  306 
Craven  v.  Craven,  1  Rev.  Leg.  508 
Mack  V.  Handy,  39  La.  Ann.  491 


McGill,  19  Fla.  341;  Berryman  v. 
Berryman,  59  Mich.  605 ;  26  N.  W. 
789. 
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man  may  be  addicted  to  habitual  drunkenness  if  he  has  the 
fixed  habit  of  frequently  getting  drunk,  though  sober  for 
weeks  at  a  time,  and  although  he  may  not  be  more  often 
drunk  than  sober.^*  The  reasons  for  allowing  a  divorce 
for  habitual  drunkenness  are  because  of  the  fact  that  the 
drunkard's  habits  are  such  as  to  render  the  marital  relation 
disgusting  and^unendurable,'"  and  not  alone  because  it  dis- 
qualifies for  business,^"  and  partly  because  it  renders  him 
unfit  for  properly  rearing  and  caring  for  children  born  of 
his  marriage.^^  If  the  indulgence  in  intoxicating  liquors  be 
excessive,  frequent  and  regular,  then  it  constitutes  habitual 
drunkenness,  such  as  the  divorce  laws  contemplate.^^  Thus, 
where  a  person  for  two  years  immediately  prior  to  the  time 
of  the  filing  of  the  petition  for  a  divorce  had  been  frequently 
and  customarily  or  habitually  given  to  the  excessive  use  of 
liquors,  during  which  time  he  had  thereby  lost  his  power 
to  control  his  appetite  for  drink,  he  was  held  to  be  an  habitual 
drunkard.^^  And  where  a  divorce  could  be  granted  for  ' '  con- 
tinued drunkenness,"  it  was  held  that  the  proof  must  be 
sufficiently  clear  to  show  that  the  defendant's  habits  of 
drunkenness  were  confirmed  and  that  he  was  an  habitual 
drunkard.^*  A  fixed  habit  of  drinking  to  such  an  excess  as 
to  disqualify  a  person  from  attending  to  his  business  during 
the  greater  part  of  the  time  usually  devoted  to  business  is 
habitual  drunkenness,  though  there  be  intervals  when  he  may 
be  able  to  attend  to  his  business.^^     Where   the    evidence 

IS  Brown  V.  Brown,  38. Ark.  324;  App.      465;      Barber     v.     Barber 

Malone  v.  Malone,   19   Cal.   627;  (Conn.),  14  Law  Rep.  375. 

81    Am.    Dec.    91;    Page   v.   Page  22  Golding    v.    Golding,    6    Mo. 

(Wash.),  96  Pac.  82.  App.    602;    McGill   v.   McGill,    19 

19  Burns  v.  Burns,  13  Fla.  369 ;  Fla.   341 ;    Magahay   v.   Magahay, 
Richards  v.  Richards,  19  111.  App.  35  MicTi.  210. 

465;  Shuck  V.  Shuck,  7  Bush,  306;  23  Richards  v.  Richards,   19  III. 

Halls  V.  Cartwright,  18  La.  Ann.  App.  465. 

414;    De    Lerdernier    v.    De     Ler-  2*Gourlay  v.  Grourlay,   16  R.  I. 

dernier,    45    La.    Ann.    1364;     14  705;   19  Atl.  142.' 

So.  191.  25  Malone    v.    Malone,    19    Cal. 

20  Richards  v.  Richards,   19  111.  627;   81  Am.  Dee.  91;  De  Lerder- 
App.  465.  nier    v.    De    Lerdernier,    45    La. 

21  Richards  v.  Richards,  19  111.  Ann.  1364;   14  So.  191;  Williams 
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showed  that  the  husband  often  came  home  drunk,  frequently 
staying  away  to  midnight  and  sometimes  all  night,  and  on 
some  occasions  his  wife  had  to  undress  him  and  put  him  to 
bed,  that  nearly  every  morning  he  got  his  whisky  bottle  filled, 
but  on  several  occasions  persons  refused  to  sell  to  him  liquor 
because  he  was  drunk,  and  at  one  time  he  was  in  such  a 
condition  as  to  closely  approximate  delirium  tremens,  it  was 
held  that  the  wife  was  entitled  to  a  divorce,  although  no 
witness  stated  he  was  wholly  incapacitated  for  business.^" 
If  one  be  habitually  drunk  at  home,  though  when  abroad 
attending  to  business  he  is  sober,  yet  he  is,  nevertheless,  an 
habitual  drunkard.-^  Where  the  evidence  showed  that  the 
defendant  for  a  period  of  twelve  or  fifteen  years  three  or 
four  times  a  year  became  grossly  intoxicated,  usually  remain- 
ing in  that  condition  for  ten  days  or  a  week,  that  he  had 
been  several  times  in  an  inebriate  asylum,  that  he  could  not 
resist  the  desire  to  drink  when  such  desire  came  upon  him, 
that  a  single  glass  of  liquor  would  bring  on  his  ill  habit,  and 
any  excitement  had  the  same  effect  upon  him,  it  was  held 
that  he  was  an  habitual  drunkard.^'  So  where  a  husband 
got  drunk  once  or  twice  a  week,  on  going  to  town,  for  six  or 
seven  years,  so  much  so  he  would  sleep  in  the  barn  or  in  a 
strawstack  on  coming  home,  during  which  times  he  was 
morose  and  ugly  and  occasionally  brutal,  profane  and  violent, 
both  to  his  family  and  dumb  beasts  on  his  premises,  that 
once  he  broke  dishes  and  furniture  in  his  house,  and  another 
time  used  violence  towards  his  wife,  threatening  to  drive  her 
away  with  a  horse  whip,  it  was  held  that  the  evidence  showed 
he  was  an  habitual  drunkard,  notwithstanding  it  appeared 
that  he  was  one  of  the  best  and  most  prosperous  farmers  in 
his  communitj',  that  when  sober  he  was  a  good  husband  and 
father,  and  that  there  was  no  evidence  that  he  could  not 
drive  his  team  home  and  take  care  of  it.^°     And  where  it 

V.  Goss,  43   La.  Ann.  868;   9   So.  27  McGill  v.  McGill,  19  Fla.  341; 

750;  Richards  v.  Richards,  19  III.  see  McBee  v.  McBee,  22  Or.  329; 

App.  465;  Berryman  v.  Berryman,  29  Pac.  887;  29  Am.  St.  613. 

59  Mich.  605;  26  N.  W.  789.  28  Blaney  v.  Blaney,   126  Mass. 

26  Williams  v.  Goss,  43  La.  Ann.  205. 

868 ;  9  So.  750.  ^^  Berryman    v.    Berryman,    59 

Mich,  605;  26  N.  W.  789. 
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appeared  that  the  husband  had  been  for  a  large  part  of  the 
time  in  a  state  of  intoxication,  ranging  from  partial  to 
stupor,  a  divorce  was  decreed,  it  being  shown  he  had  inflicted 
personal  violence  on  his  wife.'"  And  where  the  testimony- 
showed  that  the  husband  generally  drank  on  an  average  three 
to  five  glasses  of  whisky  a  day,  becoming  intoxicated  from 
one  to  three  tidies  a  week,  for  a  period  of  four  or  five  years 
immediately  preceding  the  application  for  a  divorce,  it  was 
held  that  the  charge  of  habitual  drunkenness  had  been  sus- 
tained.''^ So  it  has  been  held  that  the  fact  that  the  husband 
was  always  in  liquor  and  refused  to  do  anything  for  the 
support  of  his  family,  while  able  to  do  so,  was  a  sufficient 
cause  for  divorce,  though  he  never  became  intoxicated.'" 
Occasional  excessive  drinking  does  not  make  a  man  an  habitual 
drunkard,"'  even  though  the  offending  party  be  the  wife.'* 
It  is  not  sufficient  to  sustain  the  charge  of  habitual  drunken- 
ness to  prove  that  on  several  occasions,  years  before  the  action 
was  brought,  the  defendant  drank  to  excess.'"  It  is  not 
ground  for  a  divorce  that  a  person  indulges  in  the  habitual 
though  moderate  use  of  liquors.'"  Thus,  the  fact  that  a 
husband  became  drunk  once  in  three  weeks  during  the 
evening,  to  such  an  extent  that  the  next  morning  he  did  not 
go  to  his  work  as  usual,  was  held  not  to  entitle  the  wife  to 
a  divorce,  it  not  appearing  his  habit  had  produced  want  or 

soKissam  v.  Kissam,  21  N.  Y.  La.  Ann.  868;  9  So.  750;  Mack  v. 

App.  Div.  142;  47  N.  Y.  Supp.  270 ;  Handy,   39   La.   Ann.   491;    2   So. 

Doan  V.  Doan,  3  Clark  7;   4  Pa.  181;    Myrich    v.    Myrieh,    67    Ga. 

Law  J.  332;  see  Burt  v.  Burt,  168  771;   Acker  v.  Acker,  22  App.  D. 

Mass.  204;  46  N.  E.  622.  C.  353;  Rapp  v.  Rapp,  149  Mich. 

siMarous    v.    Marous,    86    111.  218;    112  N.  W.  709;    14  Det.  L. 

App.  597.  N.  415. 

32  Ziegler  v.  Ziegler,  1  Wkly.  L.  34  Meathe  v.  Meathe,  83  Mich. 
Bull.  163.  This  case  can  not,  how-  150 ;  47  K.  W.  109 ;  Bean  v.  Bean, 
ever,  be  accepted  as  entitled  to  11  Lane.  Bar  138;  Kempf  v. 
much  consideration.  K?mpf,  34  Mo.  211. 

33  Walton  V.Walton,  34  Kan.  195;  sb  Gourlay  v.  Gourlay,  16  R.  L 
8Pac.  110;    McBee  v.  McBee,  22  Or.  705;   19  Atl.  142. 

329;  29  Pac.  887;  29  Am.  St.  Rep.  se  Bain   v.   Bain,   79   Neb.   711; 

613;  Kempf  v.  Kempf,  34  Mo.  211;  113  N.  W.  141;  Schaub  v.  Schaub, 

Gourlay  v.  Gourlay,  16  R.  I.  705;  117  La.  727;  42  So.  249. 
19  Atl.  142;  Williams  v.  Goss,  43 
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suffering  in  his  family  or  occasioned  him  loss  of  his  position.^^ 
So  where  a  husband  only  became  drunk  when  he  came 
to  town,  which  was  generally  on  business,  and  then  not 
always,  he  seldom  carrying  liquor  home,  becoming  grossly 
drunk  on  only  a  few  occasions  in  years,  but  being  sober  at 
home  except  on  the  occasions  mentioned,  it  was  beld  that  he 
was  not  an  habitual  drunkard.^'  One  act  of  drunkenness  of 
a  wife,  though  accompanied  by  acts  of  indecency  probably 
resulting  from  her  drunken  condition,  is  not  sufiBcient  to 
justify  the  granting  of  a  divorce.'* 

Sec.  1174.    Pleadings. 

The  charge  that  the  defendant  is  an  habitual  drunkard  is 
a  sufiBcient  allegation  under  a  statute  allowing  a  divorce 
where  either  party  is  an  habitual  drunkard ;  *"  but  a  charge 
that  the  defendant  had  for  one  year  last  been  under  the 
influence  of  intoxicating'  liquors  does  not  show  that  he  had 
been  an  habitual  drunkard  for  one  year,  and  is  insufiBeient.*^ 
Yet  under  the  California  statute  a  failure  to  allege  that  the 
defendant  was  unable  because  of  the  use  of  intoxicating 
liquors  during  the  greater  portion  of  the  time  'from  properly 
attending  to  his  business,  or  that  his  conduct  inflicted  mental 
anguish  upon  the  plaintiff,  was  held  not  fatal.*-  In  this 
same  State  if  the  petition  charge  habitual  intemperance  to 
the  degree  which  causes  great  mental  anguish  upon  the  part 
of  the  plaintiff,  it  is  not  defective  because  it  does  not  state 
the  extent  of  such  intoxication,  nor  the  acts  done  by  the 
defendant  while  incapacitated  which  tended  to  cause  such 
mental  anguish,  nor  that  they  were  reasonably  sufiBcient  to 

37  Dennis  v.  Dennis,  68  Conn.  Brown  v.  Brown,  39  Ark.  324 ; 
186;  36  Atl.  34;  34  L.  R.  A.  440.  Myrich    v.    Myrich,    67    Ga.    771; 

38  McBce  V.  MeBee,  22  Or.  329 ;  Forney  v.  Forney,  80  Cal.  528 ;  22 
29  Pac.  887;  29  Am.  St.  613.  Pac.  294. 

so  Kempf  v.  Kempf,  34  Mo.  211 ;  ■»  Glenn  v.  Glenn,  87  Mo.  App. 

see    also    Meathe    v.    Meathe,    83  377;   McCarthy  v.  McCarthy,   117 

Mich.  150;  83  N.  W.  150.  Mo.  App.  115;  93  S.  W.  317. 

*o  Home  v.  Home,  1  Tenn.  Ch.  •iz  Reading  v.   Reading,  96   Cal. 

259;  Burns  v.  Burns,  13  Fla.  369;  4;  30  Pac.  803. 
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bring  about  such  a  result.*^  Where  the  allegation  was  that 
the  defendant,  disregarding  his  duties  as  a  husband,  had  been 
guilty  of  habitual  drunkenness,  this  was  held  ■  sufficient,  the 
petition  not  having  been  tested  by  a  demurrer.** 

Sec.  1175.   .Wasting  his  estate. 

At  one  tiine*-if  not  now — a  statute  of  Kentucky  provided 
that  a  wife  was  entitled  to  a  divorce  for  confirmed  habits  of 
drunkenness  on  the  part,  of  the  husband  of  not  less  than  one 
year's  duration,  when  accompanied  with  a  "wasting  of  his 
estate"  without  any  suitable  provision  for  her  maintenance 
and  the  maintenance  of  his  children.  The  words  "wasting 
his  estate"  were  held  to  embrace  and  apply  to  the  husband's 
health,  time  and  labor,  all  of  which,  for  the  purpose  of  sup- 
porting himself  and  family,  were  essential  to  his  estate, 
although  he  had  no  property.*^ 

Sec.  1176.    Proof. 

As  a  rule,  in  most  jurisdictions  testimony  that  the  de- 
fendant is  an  habitual  drunkard  are  mere  conclusions  of  the 
witness,  and  are  not  accepted  as  proof  of  the  fact.  It  is 
necessary,  therefore,  to  prove  specific  acts  of  drunkenness, 
extending  over  a  considerable  period  of  time,  his  conduct  and 
actions,  so  that  the  court  may  judge  whether  or  not  he  is  an 
habitual  drunkard.*"  Even  the  testimony  of  experts  and 
the  family  acquaintances  that  the  defendant  is  an  habitual 
drunkard  is  not  admissible  to  prove  that  fact.*'  Drunkenness 
subsequent  to  the  bringing  of  the  suit  for  a  divorce  may  be 
proven  for  the  purpose  of  showing  a  continuing  habit  and 
not  as  a  cause  of  action.*'    Proof  of  gambling  by  the  husband 

43  Forney  v.  Forney,  80  Cal.  46  Batchelder  v.  Batchelder,  14 
528;  22  Pac.  294.                                    N.    H.    380;    Home    v.    Home,    1 

44  Reading  v.   Reading,  96   Cal.       Tenn.  Ch.  269. 

4;   30  Pac.  803.  47  Golding    v.    Golding,    6    Mo. 

45  McKay  v.  McKay,  18  B.  Mon.       App.  602,  appx. 

8;   Shuck  v.  Shuck,  7  Bush.  306;  48  Mack  v.  Handy,  39  La.  Ann. 

Azbill  V.   Azbill,   14   Ky.  I..  Rep.       491;  2  So.  181. 

105. 
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may  be  shown  on  a  charge  of  drunkenness  in  support  of 
charges  of  squandering  money  and  debauchery.*"  Where  a 
statute  provided  that  a  divorce  should  not  be  granted  on  the 
testimony  of  the  plaintiff  alone,  proof  by  the  plaintiff  that 
the  defendant's  drinking  habit  was  acquired  after  marriage 
need  not  be  corroborated  where  the  testimony  of  other  wit- 
nesses tends  to  show  that  his  habit  did  not  become  habitual 
until  some  years  after  the  marriage.^"  Negative  testimony  of 
witnesses  that  they  had  never  seen  the  defendant  drunk  will 
not  outweigh  affirmative  statements  of  other  witnesses  show- 
ing he  is  an  habitual  drunkard,^^  and  the  value  of  a 
witness'  testimony  that  he  had  never  seen  the  defendant  in- 
toxicated depends  upon  his  intimacy  ^  with  him  and  his 
opportunity  to  observe.^^ 

Sec.  1177.    Defense. 

It  is  a  complete  defense  if  the  plaintiff  married  the  defend- 
ant, knowing  at  the  time  he  was  a  slave  to  the  inordinate  use 
of  intoxicating  liquor,  or  was  an  habitual  drunkard."^  Where 
the  charge  is  habitual  drunkenness,  the  defendant  may  show 
that  the  plaintiff  has  committed  adultery,  and  the  showing  will 
be  a  complete  defense,^*  but  not,  however,  if  the  defendant 
consented  to  the  employment  of  a  person  to  allure  the  plain- 
tiff into  the  offense.'^  Of  course,  in  considering  the  question 
whether  the  plaintiff  is  entitled  to  a  divorce  his  or  her  refine- 
ment or  coarseness  must  be  taken  into  consideration;  for 
what  would  be  unbearable  or  intolerable  for  one  person  might 
not  be  for  another,  and  the  parties'  ways  of  life  and  habits 

*9  Mack  V.  Handy,  supra.  vorce  was  upheld,  see  MeGonegal 

50  Lewis  T.  Lewis,  75  Iowa,  200;  v.  MeGonegal,  46  Mich.  66;  8  N. 
39  N.  W.  271.  W.  724,  and  where  refusing  a  di- 

51  Smith  V.  Smith,  11  Ky.  L.  vorce  was  reversed,  see  Crichton  v. 
Eep.  859;  Richards  v.  Richards,  Crichton,  73  Wis.  59;  40  N.  W. 
19  111.  App.  465.  638. 

52  Walton  V.  Walton,  34  Kan.  osTilton  v.  Tilton,  16  Ky.  L. 
195;   8  Pac.   110.     Of  course,  the  Rep.  538. 

intelligence  of  the  witness  must  be  54  Ryan  v.  Ryan,  9  Mo.  539. 

considered.  "'  Dennis   v.    Dennis,    68    Conn. 

Where   a   decree   denying  a   di-       186;  36  Atl.  34;  34  L.  H.  A.  449. 
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of  speech  should  be  judged,  not  by  the  standard  of  very  cul- 
tivated people,  but  by  that  which  respectable  persons  of  the 
same  class  would  spontaneously  acknowledge.""  But  the  fact 
that  the  wife  was  not  of  the  most  refined  character,  was  at 
times  in  her  anger  profane,  not  always  ladylike  in  her  be- 
havior, somewhat  acquiescing  in  her  husband's  drinking  habits, 
and  neither  rebuking  nor  remonstrating  with  him  as  she 
should,  is  no  excuse  for  his  abusing  her  in  his  drunken  moods, 
and  does  not  deprive  her  of  her  right  to  a  divorce  because  of 
his  habitual  drunkenness."^  Yet  a  wife  may  condone  the 
drunkenness  of  her  husband.  Thus  where  he  remains  an 
habitual  drunkard  during  the  statutory  period  and  then 
ceases,  and  she  then  voluntarily  continues  the  marital  relation 
after  he  so  ceases,  she  thereby  condones  the  offense ;  yet,  if 
there  be  no  cessation  of  drunkenness,  the  fact  that  she  con- 
tinues to  live  with  him  will  not  be  a  condonation  of  his  offense, 
and  she  may  at  any  time  break  away  from  and  successfully 
maintain  her  action  for  divorce ;  for  she  has  a  right  to  remain 
with  him  in  the  hope  that  she  may  reclaim  him,  and  it  would 
be  wholly  unjust  to  use  her  actions  and  endeavors,  prompted 
by  her  love  and  affection  for  him,  to  reform  him,  as  a  bar  to 
her  right  of  action.  Expressions  of  love  and  affection  for  him, 
both  orally  and  in  letters,  and  disclosing  that  she  looked  upon 
their  interests  as  joint  and  identical,  and  containing  no  inti- 
mation that  she  expected  their  marriage  to  be  dissolved,  are 
not  sufficient  to  show  such  a  condonation  of  his  offense  as 
will  be'  a  bar  to  her  application  for  a  decree  of  final  separa- 
tion. And  M'here  a  separation  had  taken  place,  but  the 
parties  met,  and  the  husband  agreed  to  furnish  his  wife  with 
a  specific  monthly  sum  of  money,  convey  to  her  some  prop- 
erty and  stop  drinking,  followed  by  kind  and  affectionate  let- 
ters written  by  her  to  him  in  pursuance  of  the  agreement, 
it  was  held  not  to  amount  to  a  condonation,  where  he  failed  to 
carry  out  the  agreement  and  continued  his  habits  of  drink- 
ing."'   So  where  a  wife  had  been  forced  to  le£!,ve  her  husband 

56  Kline  v.  Kline,  50  Mich.  438;  ss  Moore  v.  Moore,  41  Mo.  App. 

15  N.  W.  581.  176. 

67  Berryman    v.    Berryman,    69 
Mich.  60S;  26  N.  W.  789. 
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because  of  his  drunkenness. and  gross  treatment  of  her,  but 
returned  to  him  upon  his  promising  to  refrain  from  drinking, 
and  to  treat  her  with  kindness,  upon  his  again  getting  drunk 
and  threatening  her,  it  was  held  that  she  was  justified  in  leav- 
ing him,  although  he  had  not  actually  abused  her,  and  that 
she  was  entitled  to  a  decree  of  separation,  notwithstanding 
his  promise  to  reform.^"  Where  a  husband  agreed  to  abstain 
from  drinking  and  to  convey  certain  property  to  his  wife, 
which  he  did,  on  his  returning  to  drink  she  was  held  not  re- 
quired to  reconvey  the  property  to  him  in  order  to  success- 
fully maintain  her  action  for  a  divorce.  Tf  the  agreement 
has  been  reduced  to  writing,  but  that  part  of  it  concerning 
his  abstaining  from  drinking  has  been  omitted,  yet  such  fact 
may  be  shown  by  parol  upon  a  second  application  for  a  di- 
vorce, where  the  agreement  was  executed  upon  condition  that 
her  first  application  for  a  divorce  be  dismissed."* 

Sec.  1178.     Custody  of  children. 

It  is  seldom  that  the  court  will  award  the  custody  of  chil- 
dren, most  especially  so  if  young,  to  the  custody  of  the 
guilty  party.  The  welfare  of  the  child  is  of  the  first  consid- 
eration, and  it  is  difficult  to  see  how  its  welfare'  would  be 
better  if  in  a  drunken  parent's  rather  than  in  the  sober  one's 
custody.  Of  course,  the  court  has  full  power  at  any  time 
to  change  the  decree  and  award  the  custody  of  the  child  to 
the  other  parent,  or  if  neither  be  a  fit  person  to  have  its  cus- 
tody, then  to  some  third  person  who  will  accept  and  care 
for  it.*^ 

59  Threemits     v.     Threcmits,     4  A  promise  by  an  intemperate  fa- 

Desaus.  560.  tlier  to  quit  drinking  is  not  sufli- 

oi  Lewis  V.  Lewis,  75  Iowa,  200 ;  eient  to  cause  the  withdrawal   of 

39  N.  W.  27L  the' children  from  the  custody  of  a 

61  lIcGill    V.     McGill,     19     Fla.  competent  guardian,  and  their  res- 

341;  Brandon  v.  Brandon,  14  Kan.  torationto  him.     In  re  Lally,  85 

342.     In  this  Kansas  case  the  cus-  Iowa,  49;  51  N.  W.  1155;  16  L.  R. 

tody    of    her    two    children    was  A.  681. 
awarded  to  the  drunken  mother. 
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Sec.  1179.    Drunkenness  as  cruelty. 

Drunkenness  alone  cannot  be  construed  as  cruelty  to  or 
inhuman  treatment  of  the  other  party. "^  Nor  is  mere  unhappi- 
ness  occasioned  by  the  vice  of  drunkenness,  or  by  an  ill-sorted 
marriage,  resulting  in  the  destruction  of  domestic  comfort, 
sufBcient  to  even  warrant  judicial  separation  on  that  ground."^ 
Excessive  drinMng,  falling  short  of  habitual  intemperance, 
though  accompanied  by  adulterous  conduct  not  amounting 
to  actual  adultery,  is  not  extreme  cruelty  within  the  meaning 
of  a  statute  providing  that  extreme  cruelty  shall  be  a  gocjd 
cause  for  a  divorce.  The  cruelty  designated  by  the  statute 
must  be  some  other  cause  than  these.**  Even  though  the 
drunkenness  be  accompanied  by  acts  of  considerable  violence, 
a  divorce  will  not  be  decreed,  especially  where  the  real  cause 
for  the  application  is  the  husband's  desire  to  get  rid  of  a 
drunken  wife.""  Drunkenness  is  not  sufficient  to  warrant  a 
divorce,  though  frequently  repeated,  on  the  ground  of  indig- 
nities rendering  the  condition  pf  the  injured  party  intolerable, 
under  a  statute  providing  for  a  divorce  because  of  habitual 
drunkenness."'  Where  a  statiite  provides  for  a  divorce  on  the 
ground  of  habitual  drunkenness  for  two  years,  a  wife  is  not 
obliged  to  suffer  two  years  of  extreme  and  repeated  cruelty 
for  that  length  of  time  before  she  obtains  a  divorce,  simply 
because  the  cruelty  is  caused  by  habitual  intemperance."^ 
Proof  that  the  wife  had  become  addicted  to  the  habit  of  occa- 
sional drunkenness,   and  also  occasional  family  broils  and 

02  Anonymous  17  Abb.  N.  C.  husband's  condition  intolerable, 
231;  Mason  v.  Mason,  1  Edw.  278;  may  be  founded  on  the  excessive 
Haskell  v.  Haskell,  54  Cal.  262;  use  of  opium.  Dawson  v.  Daw- 
Bowio  V.  Bowie,  3  Md.  Ch.  51.  son,  23  Mo.  App.  169. 

03  Hudson  v.  Hudson,  3  Swab.  &  Continued  lewd  and  indecent 
T.  314;  33  L.  J.  Mat.  (N.  S).  5;  conduct  of  the  husband  towards  a 
9  Jur.  (N.  S.)  1302;  9  L.  T.  (N.  young  daughter  of  the  wife  by  a 
S.)  579;  12  W.  R.  216.  former  husband  is  not  a  cause  for 

«*  Haskell  v  Haskell,  54  Cal.  262.  a  divorce  under  a  statute  award- 

ffs  Scott  V.  Scott,  29  L.  J.  Mat.  ing  one  for   "personal   indignities 

(N.  S.)   64.  rendering  life  burdensome."    Cline 

oeKempf  v.  Kempf,  34  Mo.  211.  v.  Cline,  10  Ore.  474. 
.  But  a,  divorce  on  the  ground  of  o^  Harman  v.   Harman,    16   111.- 

indignities,  such  as  to  render  the  85. 
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coarse,  revolting  language  on  her  part  during  such  occasions, 
accompanied  by  offers  of  personal  violence  to  her  husband 
while  intoxicated  when  he  intcrferred  between  her  and  his 
mother,  and  of  disgraceful  methods  resorted  to  by  her  to 
procure  intoxicating  liquors  to  drink^  will  not  warrant  a 
divorce  on  a  charge  oi  excessively  vicious  conduct  on  her 
part.^* 

Sec.  1180.    Drunkenness  connected  with  cruelty. 

If  a  wife  would  be  entitled  to  a  divorce  on  the  ground  of 
cruel  treatment  inflicted  upon  her  by  her  husband,  then  the 
fact  that  such  treatment  was  the  result  of  his  intemperance 
will  not  deprive  her  of  her  right  to  it,  for  an  habitual  drunk- 
ard may  be  as  guilty  of  cruel  treatment  as  one  not  addicted 
to  drunkenness.'*  And  this  is  true  even  though  the  acts  of 
cruelty  were  committed  in  a  frenzy  of  intoxication,  that  fact 
not  even  being  a  mitigation  of  the  offense ; '"  for  such  acts 
under  such  circumstances  rather  aggravate  than  excuse  the 
offense.'^  Although  a  husband  may  be  amiable  and  good- 
natured  towards  his  wife  when  sober,  yet  that  fact  will  not 
palliate  his  conduct  when  drunken."  One  single  act  of  cruelty 
might  not  entitle  a  wife  to  a  divorce,  but  a  series  of  them 
would.''  In  England,  in  the  case  of  a  wife,  it  was  held, 
where  her  intemperance  deprived  her  of  her  power  to  con- 
trol her  passion  and  put  her  into  such  a  state  of  mind  that 
she  was  in  the  habit  of  assaulting  her  husband,  that  a 
decree  of  separation  would  be  awarded  in  his  favor, 
it  being  shown  that  their  difficulties  were  the  consequence 

osShutt  V.  Shutt,  71  Md.   193;  (N.   S.)    13;    1    Swab.   &  T.  312; 

17  Atl.  1024.  5  Jur.  (N.  S.)  46;  Mason  v.  Ma- 
ss Bowie  V.   Bowie,   3   Md.   Ch.  son,  1  Edw.  Ch.  278. 

51 ;  MoVickar  v.  McViekar,  46  N.  'i  Camp  v.  Camp,   18  Tex.  528. 

J.  Eq.  490;  19  Atl.  249.     (Unless  '2  Lockridge     v.     Lockridge,     3 

it    is   said    she    eonsented   to    the  Dana,  28 ;  28  Am.  Dec.  52. 

habitual   drunkenness.)      Doan  v.  Tspower  v.  Power,  11  Jur.   (N. 

Doan,  3  Clark,  7;  4  Pa.  L.  J.  332.  S.)    800;    4   Swab.   &  T.    173;    34 

70  Lee  V.  Lee,  3  Wash.  236;  Lan-  L.  J.  Mat.  (N.  S.)  137;  13  W.  R. 

ing  V.  Laning,  21  N.  J.  Eq.  248;  1113. 

Marsh  v.   Marsh,   28   L.   J.   Mat. 
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and  not  the  cause  of  her  intemperance.'*  But  the  use  of 
abusive  language  to  a  wife,  and  habits  of  constant  intoxica- 
tion do  not  amount  to  cruelty ; "  but  they  may  be  considered 
as  giving  color  to  his  conduct.'"  Nor  can  vulgarity  and  pro- 
fanity of  a  husband,  occasioned  by  intemperance,  be  regarded 
as  cruelty.^'  Ill  treatment  during  spells  of  intoxication  and 
proceeding  froift  ill  will,  if  there  be  no  evidence  of  a  fixed 
purpose  to  treat  her  amiss  or  that  he  no  longer  entertained 
affection  for  her,  will  not  entitle  her  to  a  divorce. '*  And  it 
has  been  held  that  a  single  blow  inflicted  by  him  upon  her 
in  a  frenzy  of  intoxication  would  not  be  cruel  treatment, 
nor  would  it  even  if  repeated,  such  conduct  not  being  extreme 
cruelty.'"  In  the  case  of  a  drunken  wife  it  was  held  that 
cruelty  of  treatment  by  her  in  the  sense  of  bodily  harm  or 
serious  danger  to  his  health  was  not  shown  by  proof  that  she 
had  habits  of  intoxication,  with  occasional  outbursts  of  pas- 
sion and  violence,  they,  however,  never  occurring  except  when 
she  was  under  the  influence  of  drink  and  without  self-con- 
trol, and  the  only  personal  violence  she  ever  offered  him  was 
on  two  or  three  occasions,  when  he  interfered  between  her 
and  his  mother  residing  with  them.*"  Neglect  by  the  hus- 
band for  several  months  to  provide  for  her  because  of  his 
drunkenness  is  not  cruelty.*^  Where  a  husband's  violence 
towards  his  wife  was  caused  by  her  drunken  habits,  that  was 
held  not  to  prevent  his  obtaining  a  divorce  from  her  because 
of  her  adultery.'^  Harshness  and  indecency  of  conduct,  occa- 
sioned by  intemperance,  cannot  alone  be  classed  as  cruelty 
under  a  statute  allowing  a  divorce  for  cruelty,  for  cruelty 

7*  White  V.  White,  1  Swab.  &  T.  7-  Boggess   v.   Boggess,   4   Dana 

592;   e  Jur.    (N.  S.)   28;   1  L.  T.  308;    Brown   v.    Brown,   L.    E.    1 

(N.   S.)    197.    See   also   Williams  Prob.  &  Div.  46. 

V.  Goss,  43   La.  Ann.  868;   9   So.  78  Brown  v.  Brown,  38  Ark.  324. 

750;  Mack  v.  Handy,  39  La.  Ann.  '9  Laning  v.   Laning,   21    X.   J. 

491;   2  So.  181;   Leake  v.  Linton,  Eq.   248.     The   soundness  of   this 

6  La.  Ann.  262.  case  may  be  well  doubted. 

75  c  V.  C ,  28  Eng.  L.  so  Shutt  v.  Shutt,  71  Md.  193, 

&  Eq.  603.  81  Camp  v.  Camp,   18  Tex.  528. 

70  Powers    v.    Powers,    20    Neb.  82  Pearman  v.  Pearman,  1  Swab. 

529;     Morrison    v.    Morrison,    14  &  T.  601;   29  L.  J.  Mat.   (N.  S.) 

Mont.  8;  35  Pac.  1.  54;   8  W.  R.  274. 
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must  be  something  more  than  the  mere  injury  to  a  person's 
sensibilities  or  sense  of  delicacy.*^  But  where  the  intoxica- 
tion leads  to  violence  on  the  part  of  the  husband  towards  his 
wife,  such  as  blows  and  kicks,  driving  her  from  the  home 
even  temporarily,  and  his  habits  of  intoxication  are  such  as 
to  likely  produce  a  recurrence  of  his  acts  of  violence,  a  de- 
cree of  divorce  will  be  awarded  her.** 

Sec.  1181.    Drunkenness  as  evidence  of  cruelty. 

Upon  a  charge  of  cruel  and  inhuman  treatment  the  drunk- 
enness of  the  defendant  is  always  admissible  and  should  be 
considered  as  giving  color  to  his  conduct.*^  It  is  to  be  con- 
sidered in  connection  with  other  objectionable  acts  of  which 
he  is  shown  to  have  been  guilty,  as  tending  to  show  a  greater 
liability  of  or  recurrence  of  the  ill  treatment  than  if  he 
were  sober,**  or  as  tending  to  explain  the  nature  and  char- 
acter of  his  violence  and  threats.*'' 

Sec.  1182.    Drunkenness  as  affecting  desertion. 

Drunkenness  may  give  a  wife  the  right  to  a  divorce  on 
the  grounds  of  desertion.  Such  is  the  case  where  he  continues 
his  habits,  of  intoxication  to  such  an  extent  that  it  is  unsafe 
for  her  to  live  with  him,  for  the  statutory  period  authorizing  a 
divorce  for  desertion  after  the  separation  from  him  on  that 
account.    Such  conduct  on  his  part  is  a  desertion  of  his  wife.** 

ssWorkam  v.  Workam,  31  Miss.  Crichton,  73  Wis.  59;   40  N.  W. 

154;  Mason  v.  Mason,  1  Edw.  Ch.  638;  Waddell  v.  Waddell,  2  Swab. 

278;    Holland   v.   Holland,  4   Leg.  &  T.  584;  Waehholz  v.  Wachholz, 

Gaz.  47?.  75  Wis.  377;  44  N.  W.  506;  Clutch 

84  Kodman  v.  Rodman,  20  Grant  v.  Clutch,  1  N.  J.  Eq.  474. 

Ch.  (U.  C.)  428;  Marsh  V.  Marsh,  '    ss  Powers    v.    Powers,    20    Neb. 

28  L.  J.  Mat.  (N.  S.)  13;  1  Swab.  529;   31  N.  W.   1. 

&  T.  312;  5  Jur.   (N.  S.)   46;  Al-  se  Rodman  v.  Rodman,  20  Grant 

len  V.  Allen,  31  Mo.  479;   Lee  v.  Ch.  (U.  C.)  428. 

Lee,    3    Wash.     236;     Hughes    v.  87  Coursey    v.    Coursey,    60    111. 

Hughes,    19   Ala.   307;    Powers   v.  186;    Harman  v.   Harman,   16  111. 

Powers,    20   Neb.   529;    Mason    v.  85. 

Mason,  131  Pa.  161 ;  18  Atl.  1021 ;  ««  McVickar  v.  McVickar,  46  N. 

Wheeler  v.  Wheeler,  53  Iowa,  511;  J.  Eq.  490;    19  Atl.  249;   19  Am. 

36    Am.    Rep.    240;    Crichton    v.  St.  Rep.  422. 
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.This  is  even  true  where  his  drunkenness  is  so  great  that  he 
cannot  discharge  his  marital  duties  or  obligations,  thus  com- 
pelling her  to  leave  him.*'  In  such  instances  she  may  leave 
him  and  seek  a  homo  elsewhere  without  incurring  the  charge 
that  she  had  deserted  him.""  If  he  reforms  his  habits  it  is 
his  duty  to  seek  her  out  and  inform  her  of  that  fact  and  mani- 
fest his  reform^ion,  and  if  he  fails  to  do  so  and  voluntarily 
prolongs  the  separation  for  the  statutory  period,  she  being 
ignorant  of  his  reformation,  he  cannot  urge  his  reformation 
as  a  bar  to  her  application  for  a  divorce.'^  But  mere  im- 
providence and  intemperance  on  his  part,  whereby  she  re- 
fuses to  live  with  him  does  not  constitute  a  desertion  on  his 
part."^ 

Sec.  1183.    Judicial  separation — ^English  statute. 

An  English  statute  provides  that  where  the  husband  is 
an  haMtuAl  dmskard,  as  defined  by  statute,"'  his  wife  shall 
be  entitled  to  an  order  of  separation  from  him.  So  if  the 
wife  be  an  habitual  drunkard  her  husband  may  apply  for 
an  order  that  he  be  no  longer  bound  to  cohabit  with  her 
and  for  the  custody  of  their  children,  but  he  is  required  to 
pay  her  personally,  or  for  her  use,  to  any  officer  of  the  court 
or  other  person  on  her  behalf,  such  a  weekly  sum,  not  ex- 
'ceeding  two  pounds  as  the  court,  having  regard  both  to  the 
husband's  and  her  means,  may  consider  reasonable."*  This 
statute  applies  to  those  ^ts  committed  before  its  enactment, 
which  goes  to  show  that  the  person  is  an  habitual  drunkard." 
In  proving  the  marriage,  evidence  of  reputation  that  the  par- 

89  Camp  V.  Camp,  18  Tex.  528 ;  »3  Act    1879,    42    &   43   Viet.    c. 

James  v.   James,   58   N.   H.   266;  19,  §  3. 

Lyater  v.  Lyster,  111  Mass.  327.  »*  Act  1902,  2  Edw.  VII  c.  28, 

00  James  v.  James,  58  N.  H.  266.  §  5 ;  Patterson's  Licensing  Acts,  p. 

91  McVickar  v.  McViokar,  46  N.  583. 

J.  Eq.  490;   19  Atl.  249;    10  Am.  95  Vine  v.  Leeds,  JJ.,  L.  R.   10 

St.  422.  Q.  B.  195;  39  J.  P.  213;  44  L.  J. 

92Plinsley  v.  Plinsley,  35  N.  J.  M.  0.  60;  31  L.  T.  842;  23  W.  R. 

Eq.   18;   Laning  v.  Laning,  21  N.  849;  Lane  v.  Lane  [1890],  P.  133; 

J.  Eq.  248.  60  J.  P.  345;   65  L.  J.  P.  63;  74 

L.  T.  557. 
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ties  were  married  is  received.'"  The  separation  may  be  de- 
creed even  though  the  parties  be  not  living  together  at  the 
time  it  is  ordered,  but  the  rule  is  that  an  order  of  separation 
on  the  petition  of  the  wife  will  not  be  granted  her  where  her 
safety  does  not  require  it,  and  where  a  maintenance  order  is 
sufficient  relief  for  her.®''  Before  the  making  the  order  for 
maintenance  it  is  said  that  the  court  must  be  satisfied  that 
the  husband  has  means  or  is  able  to  work  to  earn  more  than 
sufficient  money  for  his  own  maintenance.  But  if  he  has  an 
income,  and  there  be  no  children  of  the  marriage,  or  where, 
if  there  are  children,  the  wife  has  not  enough  to  support  them, 
she,  if  she  have  no  means  of  her  own,  may  be  allotted  one-third 
of  the  husband's  net  income;  or,  if  she  has  means  apart  from 
her  husband,  then  her  income  is  made  up  to  one-third  of  their 
joint  incomes,  not  to  exceed,  however,  two  pounds  a  week."' 
If  the  wife  resume  cohabitation  or  if  she  commit  adultery,  a 
statute  provides  for  the  husband's  discharge  from  the  order; 
and  the  same  is  true  if  the  husband  resume  cohabitation  or 
commits  adultery.®'  Obedience  to  the  order  to  pay  the  allow- 
ance may  be  enforced  by  imprisonment  or  by  an  indictment 
at  common  law.^ 

98  Howard  v.  Smith,  26  Sol.  J.  99  Williams  v.  Williams  [1904], 

533;   Deakin  v.  Deakin,  33  J.   P.  P.  31;   73  L.  J.  P.  31;   68  J.  P. 

805;  Elliot  V.  Totnes  Union,  57  J.  188;   90  L.   T.   174;   20  T.  L.  E. 

P.  151;  Eegina  v.  Yeomans,  24  J.  213;    Weightman    v.    Weightman 

P.  149.  Thornton's  Intoxicants  WEK     462 

sTDoddv.  Dodd  [1906],  P.  189;  [1906],   70   J.   P.    120;    94  L.   T. 

70  J.  P.  163;   75  L.  J.  P.  49;  94  621;  22  T.  L.  R.  362;  Johnson  v. 

L.  T.  709;  54  W.  R.  541;  22  T.  L.  Johnson  [1900],  P.  19. 

R.  484.  1  Rex  V.  Robinson,  2  Burr.  799 ; 

98  Cobb  V.  Cobb  [1900],  P.  294;  Rex  v.  Davis,  Sayer  163;  Rex  v. 

64  L.  J.  P.  125;  83  L.  T.  716.  Balme,  2  Cowp.  650. 
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Sec.  1184,    Intoxicated  person  may  recover  when  negligently 
injured. 

The  mere  fact  that  an  injured  person  was  negligently  in- 
jured when  he  was  drunk  will  not  bar  his  right  to  a  recov- 
ery.    Drunken   men,  though  becoming  so  voluntarily,   are 
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not  beyond  the  pale  of  the  law.  Evidence  of  drunkenness 
will  not,  therefore,  itself  be  a  bar  to  a  right  of  recovery.' 
Thus,  in  a  Massachusetts  case  it  was  said:  "Intoxicated 
persons  are  not  removed  from  all  protection  of  law.  The 
plaintiff  was  bound  to  show  that  he  was  in  the  exercise  of 
due  care,  and  the  jury  were  so  instructed.  If  he  used  such  care 
by  himself  or  others,  his  intoxication  had  nothing  to  do  with 
the  accident.  The  city  may  be  liable  under  some  circum- 
stances for  an  injury  sustained  *  *  *  by  an  intoxicated 
person  if  the  condition  of  the  injured  person  does  not  con- 
tribute in  any  degree  to  the  occasion."  ^  "When  contributory 
negligence  is  the  issue,"  says  Beach,-''  "it  must  appear  that 
the  plaintiff  did  not  exercise  ordinary  care,  and  that,  too, 
without  reference  to  his  inebriety,  or  he  may  have  his  action. 
The  question  is  whether  or  not  the  plaintiff's  conduct  came 
up  to  the  standard  of  ordinary  care,  not  whether  or  not  the 
plaintiff  was  drunk.  As  sober  men  are  frequently  careless 
and  guilty  of  negligence,  so  it  very  occasionally  happens  that 
drunken  men  are  careful  and  prudent,  or  if  negligent,  that 
their  intoxication  cut  no  figure  in  the  matter.  From  which 
the  law  infers  that  there  is  no  proper  and  necessary  con- 
nection between  sobriety  and  carefulness,  nor  between  ine- 
briety and  negligence.  This  is  a  view,  however,  to  be 
taken  with  the  qualification  that  while  intoxication  is  not, 
as  a  matter  of  law,  to  be  regarded  contributory  negligence, 

1  Stuart    V.    Machias    Port,    48  Portland,  58  Me.  199 ;  4  Am.  Rep. 

Me.    477;    Robinson   v.   Pioehe,   5  274. 

Cal.   460;    Cramer   v.   Burlington,  ^  Alger  v.  Lowell,  3  Allen  406. 

42  Iowa,  315;   O'Hagan  v.  Dillon,  "A  drunken  man  is  as  much  en- 

10  Jones   &   S.   456;    Weymire  v.  titled  to  a  safe  street  as  a  sober 

Wolfe,   52   Iowa,   533 ;    Dichett   v.  one,  and  much  more  in  need  of  it.'' 

Spuyten    DuyvU,    etc.,    R.    Co.,    5  Robinson  v.  Pioche,  5  Cal.  460. 

Hun,   165;    Loewer  v.   Sedalia,  77  "Intoxication  is  competent,  but 

Mo.  431;    Healy  v.  New  York,  3  not   conclusive   evidence   of   negli- 

Hun,   708;    Salina  v.   Trosper,  27  gence."      Aurora    v.    Hillman,    90 

Kan.  545;  Thorp  v.  Brookfield,  30  111.   61;   Rock  Island  v.   Vanland- 

Conn.    321;    Alger    v.    Lowell,    3  schoot,  78  111.  485;   Illinois,  etc., 

Allen  406;  Baltimore,  etc.,  R.  Co.  R.  Co.  v.  Cragin,  71  111.  177. 

V.  Boteler,  38  Md.  568-;   Baker  v.  s  Beach   on  Contributory  Negli- 
gence (Isted. )  §146.   , 
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it  is  held  that  it  tends  to  show  negligence  on  the  part  of  the 
plaintiff.  «  *  *  The  plaintiff  is,  therefore,  on  the  one 
hand  entitled  to  an  instruction  to  the  effect  that  his  intoxi- 
cation is  not,  as  matter  of  law,  contributory  negligence  or 
conclusive  evidence  of  such  negligence  as  will  prevent  a  re- 
covery; and  the  defendant  on  his  part  is  entitled  to  an  in- 
struction to  the^effect  that  the  intoxication  of  the  plaintiff 
is  evidence  of  negligence,  from  which  the  jury  are  at  liberty 
to  infer  such  negligence  as  will  bar  the  action. ' '  *  But  an 
intoxicated  person,  under  the  law,  is  entitled  to  as  much 
care  and  caution  on  the  part  of  others  as  if  he  were  sober; 
and  if  he  be  injured  when,  by  the  exercise  of  ordinary  care 
upon  the  part  of  the  person  causing  the  injury,  he  might 
have  escaped,  he  is  entitled  to  recover  from  such  persons  such 
damages  as  has  been  occasioned  him  by  the  negligence.* 

Sec.  1185.    Contributory  negligence  of  a  drunken  man. 

If  a  person  voluntarily  becomes  drunk,  and  by  reason  of  his 
intoxicated  condition  he  contributes  to  his  injury  or  to  bring- 
ing it  about,  he  can  no  more  recoA^er  than  he  could  if  he  had 
been  sober.  But  "drunkenness  alone,  though  voluntary,  is 
not  negligence.  A  drunken  man  may  be  careful.  The  true 
rule  is  that  voluntary  drunkenness  does  not  relieve  the 
drunken  man  from  the  degree  of  care  required  of  a  sober 
man  in  the  same  circumstances,  and  if  his  drunkenness  ren- 
ders him  incapable  of  exercising  such  care,  then  it  contrib- 
utes to  any  injury  thereby  sustained,  and  bars  a  recovery  for 

*  Citing  Wynn  v.  Allard,  5  Watts.  Iowa,  467 ;   Whalen  v.   St.  Louis, 

&  S.  524;  Illinois,  etc.,  E.  Co.  v.  etc.,  E.  Co.,  60  Mo.  323;  Kean  v. 

Cragin,   71   111.    177;    Cleghorn  v.  Baltimore,    etc.,    E.    Co.,    61    Md. 

New  York,  etc.,  Co.,  56  N.  Y.  44;  154;  Houston,  etc.,  E.  Co.  v.  Eea- 

People  V.  Eastwood,  14  N.  Y.  562 ;  son,  61  Tex.  613. 

Wood    V.    Andes,    11    Hun,    543;  The  fact  that  the  injury  was  ag- 

Cassedy  v.  Stookridge,  21  Vt.  391;  gravated  by  the  drunkeii  condition 

Chicago,  etc.,   E.  Co.  v.   Bell,  70  of  the  injured  person  will  not  les- 

111.    102;     Fitzgerald    v.    Weston,  sen  the  amount  of  damages  he  is 

52   Wis.   354;    Salina  v.   Trosper,  entitled   to    recover.      Maguire   v. 

27  Kan.  645.  Sheehan,  117  Fed.  819;  59  L.  E.  A. 

B  Eobinson  v.  Pioche,  5  Cal.  460 ;  496. 
CyKeefe  v.  Chicago,  etc.,  E.  Co.,  32 
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another's  negligence.""  The  rule  has  been  thus  stated  by 
Judge  MeBride,  of  the  Supreme  Court  of  Indiana: '  "When 
one,  by  reason  of  his  own  voluntary  intoxication,  exposes  him- 
self to  danger,  and  receives  injuries  which  he  could,  and 
by  the  exercise  of  ordinary  prudence  would,  have  avoided 
if  sober,  he  is  guilty  of  contributory  negligence,  and  cannot 
recover  for  such  injuries."'*  And  in  an  Illinois  case  it  was 
said :  "  A  person  who  voluntarily  uses  intoxicating  drinks  until 
he  has  become  physically  helpless,  or  his  powers  so  far  im- 
paired that  he  is  unable  to  exert  the  necessary  effort  to  avoid 
danger,  is  guilty-  of  negligence  when  he  places  himself  in  a 
position  of  danger,  and  so  when  he  stupefies  his  intellectual 
powers  so  that  he  is  unable  to  foresee  and  guard  against 
danger."*  "The  principle  deducible  from  these  authori- 
ties is,"  said  the  Supreme  Court  of  Indiana,  "that  volun- 
tary drunkenness  is  not  available  to  avert  the  usual  and 
natural  consequence  flowing  from  a  man's  act,  and  from 
this  deduction  flows  the  ultimate  conclusion  that  a  drunken 
man  will  be  held  to  the  same  measure  of  responsibility  as  a 
sober  one,  and  his  actions  judged  by  the  same  standard,  ex- 
cept in  cases  of  contract.  As  this  is  the  rule,  the  act  of 
King  in  riding  the  appellant's  mare  upon  the  railroad  track 
must  be  treated  as  if  it  had  been  done  by  a  sober  man,  and, 
thus  treated,  it  is  evident  that  there  can  be  no  recovery  by  the 
appellant.  This  result  is  just  in  itself  and  required  by  the 
highest  consideration  of  public  policy.  If  it  were  other- 
wise, then  a  drunken  man  might  purposely  ride  his  horse 
upon  a  railroad  track  in  front  of  a  locomotive  and  secure  a 
recovery  by  pleading  his  own  wrong  in  voluntarily  making 
himself  drunk.  Such  a  result  no  principle  of  right  or  jus- 
tice would  tolerate.    If  King  had  been  sober,  there  could  be 

oBageardv.  Consolidated  Trac-  » Illinois   Central' R.   E.   Co.   v. 

tion  Co.,  64  N.  J.  L.  316;  45  Atl.  Cragin,  71  111.  177;  Smith  v.  Nor- 

620;  49  L.  R.  A.  424.  folk,  etc.,  R.  Co.,  114  N.  C.  728; 

7  In  the  case  just  cited  it  is  said  19  S.  E.  863;  25  L.  R.  A.  287; 
this  is  "the  best  statement  of  the  Welty  v.  Indianapolis,  etc.,  R.  Co., 
doctrine  I  have  found."  105  Ind.  55;  4  N.  E.  410. 

8  Woods  V.  Board,  128  Ind.  289; 
27  N.  E.  611. 
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no  doubt  that  the  appellant  could  not  recover,  and  as  King's 
drunkennes  Cannot  be  permitted  to  change  the  nature  of  his 
act,  it  conclusively  follows  that  his  drunkenness  will  not  avail 
to  change  the  results  that  flow  from  that  act.  The  same 
rule  applies  to  him  drunk  as  to  him  sober.  If  it  were  other- 
wise, a  premium  would  be  put  on  drunkenness,  and  that  the 
law  has  never  net  done,  and,  it  is  not  hazardous  to  affirm, 
never  will  do.'""  "Intoxication,"  said  the  Supreme  Court 
of  Rhode  Island,  "does  not  relieve  a  man  from  the  degree  of 
care  required  of  a  sober  man  in  the  same  circumstances:"  " 
But  if  the  intoxicated  person  did  not  contribute  to  his  injury, 
then  drunkenness  on  his  part  will  not  relieve  the  person 
carelessly  inflicting  upon  him  such  injury  from  liability — ^the 
question  whether  he  was  drunk  or  sober  not  affecting  the 
question  of  liability. ^^  Yet  where  a  street  railway  company's 
servants  carelessly  drove  its  car  over  a  drunken  man,  and  he 
was  negligent  because  of  his  intoxication,  it  was  held  he 
could  not  recover.^"  So  if  a  drunken  man  be  upon  a  railroad 
track,  even  lawfully,  though  his  getting  on  it  was  due  to 
the  negligence  of  the  railroad  company  in  the  first  instance, 
yet  his  intoxication  will  not  relieve  him  from  his  duty  to  use 
care  and  caution  commensurate  with  his  danger.^* 

loWelty  T.  Indianapolis,  etc.,  E.  728;   19  S.  E.  863,  923;  25  L.  E. 

Co.,  105  Ind.  55;  4  N.  E.  410.  A.    287;    Keesohn   v.    Elgin,    etc., 

iiVizacchero    v.    Ehode    Island  Co.,   229   111.   533;    82   N.   E.   360, 

Co.,   26    E.   I.   392;    59   Atl.    105;  affirming  132  111.  App.  416;  Strand 

69    L.    E.    A.    188;    Chicago   City  v.  Chicago,  etc.,  E.  Co.,  67  Mich. 

E.  Co.  V.  Lewis,  5  111.  App.  242;  380;    34  N.   W.   712;    Bageard  v. 

Louisville,   etc.,    E.    Co.    v.    John-  Consolidated   T.    Co.    (N.   J;   L. ), 

son,   108  Ala.' 62;    19   So.  51;   31  45  AtL  620;   Vizacchero  v.  Ehode 

L.  E.   A.   372;   Johnson  v.  Louis-  Island  Co.,  26  E.  I.  392;   50  Atl. 

ville,  etc.,   E.  Co.,   104  Ala.  241;  105;    Burke    v.    Chicago,   etc.,    E. 

16  So.  75;  Louisville,  etc.,  E.  Co.  Co.,  108  111.  App.  565. 

V.  Johnson,  92  Ala.  204;  9  So.  269;  12  Denver  Tramway  Co.  v.  Eeid, 

Fisher  v.  West  Virginia,  etc.,  E.  4  Colo.  App.  53;  36  Pac.  500;  Syl- 

Co..  42  W.  Va.  183;  24  S.  E.  570;  vester  v.  Casey   (Iowa),  81  X.  W. 

Missouri  Pacific  E.  Co.  v.  Evans,  455;     Ehyner    v.    Menasche,     107 

71   Tex.   361;    9   S.  W.   325;    1   L.  Wis.  201;   83  N.  W.  303. 

E.  A.  476;   Price  v.  Philadelphia,  i3  Weeks   v.   New   Orleans,   fie, 

etc.,  E.  Co.,  84  Md.  506;   36  Atl.  E.  Co.,  32  La.  Ann.  615. 

263;    36  L.  E.  A.   213;    Smith  v.  1*  St.  Louis,  etc.,  E.  Co.  v.  Wil- 

Norfolk,   etc.,   E.   Co.,    114   N.   C.  kerson,  46  Ark.  513;  McDonald  v. 
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Sec.  1186.  Contributory  negligence  of  a  drunkard — When 
rule  does  not  apply. 
If  the  injured  person  was  so  drunk  at  the  time  of  his  injury 
as  to  be  totally  incapable  of  his  danger  or  unable  to  control 
his  acts,  to  the  defendant's  knowledge,  then  the  rule  of 
contributory  negligence  on  his  part  does  not  apply  if  the 
defendant  by  due  care,  taking  into  view  his  knowledge  of 
the  drunken  man's  condition,  could  have  avoided  the  dan- 
ger. Such  was  held  to  be  the  ease  where  a  drunken  passenger 
while  singing  and  dancing  in  a  baggage  car,  with  both  side 
doors  wide  open,  fell  out  of  the  car  through  the  door  and 
was  injured,  the  trainmen  well  knowing  of  his  condition  in 
ample  time  to  have  stopped  him.  In  this  case  the  trial  court 
instructed  the  jury  as  follows,  which  instruction  was  approved 
on  appeal:  '"In  this  case  the  plaintiff  must  show  you  that 
he  was  so  much  under  the  influence  of  liquor  or  so  drunk  at 
the  tim.e  the  accident  happened  that  he  was  irresponsible,  or 
incapable  of  taking  care  of  himself  under  the  circumstances 
in  which  he  was  placed:  that  the  defendants  knew  of  his 
condition  at  the  time  the  accident  happened;  and  that,  after 
they  knew  of  the  plaintiff's  condition  and  his  danger,  they 
could  have  prevented  the  accident  by  the  exercise  of  due  care. 
If  the  plaintiff  fails  to  satisfy  you  of  any  of  these  facts  his 
case  fails.  When  a  man  in  his  senses  exposes  himself  volun- 
tarily to  apparent  danger,  he  is  not  in  the  exercise  of  that 
care  which  the  law  makes  it  the  duty  of  every  man  to  make 
to  prevent  injury  to  himself;  and  drunkenness  will  not  re- 
lieve the  plaintiff  from  the  exercise  of  the  care  required  of 
people  in  general.  But,  while  drunkenness  will  not  excuse 
the  exercise  of  due  care  on  the  plaintiff's  part,  still,  if  the 
plaintiff  was  so  completelj'  under  the  influence  of  liquor  or 
so  drunk  at  the  very  time  of  the  accident  that  he  was  irre- 
sponsible or  incapable  of  taking  care  of  himself,  and  the 
defendants  knew  of  his  condition  in  time  to  prevent  the 
accident,  and  did  not  use  due  care  to  prevent  it,  they  were  in 

Chicago,  etc.,  R.  Co.,  75  Wis.  121;  So.  618;  Alger  v.  Lowell,  3  Allen 
43  N.  W.  744;  Memphis,  etc.,  B.  402;  Meyer  v.  King,  72  Miss.  1; 
Co.   V.   Womaek,   84  Ala.    149;    4       16  So.  245;  35  L.  E.  A.  474. 
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fault.  *  *  *  In  this  case,  while  the  defendants  were 
not  under  obligation  to  accept  the  plaintiff  as  a  passenger 
in  the  condition  he  tells  you  he  was,  still,  if  they  did  acct;pt 
him  when  they  knew  he  was  so  much  under  the  influence  of 
liquor  that  he  was  irresponsible,  or  incapable  of  taking  care 
of  himself,  under  the  circumstances  in  which  he  was  placed, 
or  if  they  permitted  him  to  remain  on  their  train  after  they 
became  aware  of  his  condition,  it  was  their  duty  to  use  due 
care  to  prevent  injury  to  him;  and  due  care  would  be  the 
exercise  of  such  care  as  a  reasoniably  prudent  man  would 
exercise,  situated  in  precisely  similar  circumstances  as  the 
facts  shown  you  existed  at  the  time  of  this  accident.  In  this 
case,  if  the  defendants  knew  the  plaintiff's  condition,  and 
could  have  prevented  the  accident  by  the  exercise  of  due 
care,  they  are  in  fault ;  but  if  the  defendants,  after  they  knew 
of  the  plaintiff's  condition,  could  not  have  prevented  the  acci- 
dent by  due  care,  they  are  not  in  fault.  This  is  predicated  on 
the  fact  that  you  find  that  the  plaintiff  was  so  much  under 
the  influence  of  liquor  that  he  was  irresponsible,  or  incapable 
of  taking  care  of  himself."  ^^ 

Sec.  1187.  What  is  contributory'  negligence  in  a  drunken 
man. 
The  law  does  not  require  of  a  drunken  man  any  greater 
degree  of  diligence  than  of  a  sober  one;  and  if  he  conducts 
himself  with  due  care,  the  fact  of  his  intoxication  will  not 
bar  his  recovering  damages  for  an  injury  carelessly  or  neg- 
ligently inflicted  upon  him  by  another,^"  and  the  mere  fact 
of  his  intoxication  is  not  evidence  -per  se  of  negligence  suffi- 
cient to  bar  a  recovery.^''     In  fact,  his  intoxication  is  of  no 

15  \.  neeler  V.  Grand  Trunk,  etc.,  R.  Co.  v.  Evaps,  71  Tex.  301;   9 

R.  Co.,  70  N.  H.  607;  50  Atl.  103;  S.  W.  325;    1  L.  E.  A.  476. 

54  L.  R.  A.  955;  Rollestone  v.  T.  it  Newton  v.  Central  Vt.  R.  Co., 
Caasireo  &  Co.,  3  6a.  App.  161;  80  Hun,  491;  30  N.  Y.  Supp.  488; 
68  S.  E.  442.  Northern  P.  R.   Co.   v.   Craft,  69 

18  Chicago,  etc.,  R.  Co.  V.  Drake,  Fed.    124;    16    C.   C.   A.    175;    29 

33    111.   App.    114;    Ward   v.   Chi-  U.  S.  App.  687;   Tompkins  v.  Os- 

cago,   etc.,   R.   Co.,   85   Wis.   601;  wego,  40  N.  Y.  St.  Rep.  4;  Lynch 

55  N.   W.   771;    Missouri   Pa,cific  v.  New  York,  etc.,  R.  Co.,  47  Hun, 
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importance  wha.,ever  if  his  own  negligence  did  not  contrib- 
ute to  the  injury.^*  Intoxication  alone  to  be  a  bar  to  his 
recovery  must  have  been  the  proximate  cause  or  one  of  the 
proximate  causes  of  the  injury."  Tet  if  one  places  himself  in 
a  place  of  danger  at  a  time  when  he  is  so  drunk  that  he  can- 
not exert  himself  sufficiently  to  avoid  it,  he  is  guilty  of  con- 
tributory negligence ;  ^''  and  likewise  is  he  guilty  if  he  stupe- 
fies himself  with  liquor  so  that  he  cannot  foresee  or  realize 
his  danger.^^  If  there  be  evidence  of  the  plaintiff's  intoxi- 
cation at  the  time  of  the  injury,  then  it  is  error  to  refuse 
to  instruct  the  jury  that  if  they  believe  from  such  evidence 
he  was  guilty  of  negligence  contributing  to  the  injury  he 
cannot  rScover.^^  The  drunkenness  need  not  be  so  great'  as 
to  produce  imbecility  in  the  intoxicated  person  to  render 
his  contributory  negligence  a  bar  to  his  action.^'  In  order  to 
defeat  his  cause  of  action,  it  is  not  necessary  that  the  jury 
find  he,  became  careless  or  reckless  after  he  became  intoxi- 
cated; for  his  inability  caused  by  his  intoxication,  to  prop- 
erly control  his  actions,  will  amount  to  negligence  if  such 
actions  contributed  to  his  injury.^*    A.nd  an  instruction,  where 

524;    Holmea   v.    Oregon,    etc.,   E.  cago,  etc.,  E.   Co.,  67  Mich.  380; 

Co.,  5  Sawy.  290;  Kingston  v.  Ft.  34  N.  W.  712;  Fialier  v.  West  Vir- 

Wayne,    etc.,    E.    Co.,    112    Mich.  ginia,  etc.,  E.  Co.,  39  W.  Va.  266; 

40;   70  N.  W.  315;   40  L.   E.   A.  19  S.  E.  578;    23  L.   E.  A.   758; 

131;    Dichett  v.  Spuyten   Duyvil,  Bradley    v.    Second   Ave.    E.    Co., 

etc.,   E.   Co.,   5  Hun,   165;    Louis-  8  Daly,  289. 

ville,  etc.,  E.  Co.  v.  Cummins.  Ill  20  Chicago  City  E.  Co.  v.  Lewis, 

Ky.   333;    63   S.  W.  594;   23  Ky.  5  111.  App.  242;   Illinois  Cent.  E. 

L.   Eep.   681;    Wabash   E.   Co.   v.  Co.  v.  Cragin,  71  111.  177. 

Monegan,  94  111.  App.  82.  21  Illinois     Central     E.     Co.     v. 

18  Houston,  etc.,  E.  Co.  v.  Eea-  Cragin,  71  111.  177. 

son,  61  Tex.  613;  Meyer  v.  Pa-  22  Brand  v.  Schenectady,  etc.,  E. 
cific  E.  Co.,  40  Mo.  151;  Alger  v.  Co.,  8  Barb.  368. 
Lowell,  3  Allen  402 ;  Maguire  v.  23  Fitzgerald  v.  Weston,  52  Wis. 
Middlesex  E.  Co.,  115  Mass.  239;  354;  9  N.  W.  13;  IDavis  v.  Ore- 
Central,  etc.,  Co.  V.  Phinazee,  93  gon,  etc.,  E.  Co.,  8  Or.  172;  Sey- 
Ga.  488;  21  S.  E.  66.  mer  v.  Lake,  66  Wis.  651;  29  N. 

19  Meyer   v.   Pacific   F.    Co.,   40  W.  554;  Fordi  v.  Umatilla  Co.,  15 
Mo.    151;    Davis   v.    Oregon,    etc..  Or.  351;   16  Pac.  33. 

E.  Co.,  8  Or.  172;  Lynch  v.  New  2*,Cramer     v.     Burlington,     42 

York,  47  Hun,  524;  Strand  v.  Chi-      Iowa,  315.  .,  ,    , 
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the  plaintiff  was  shown  to  have  been  drunk  at  the  time  of 
his  injury,  that  ordinary  eare  is  that  care  which  might  be 
reasonably  expected  of  one  in  the  situation  of  the  person 
injured  is  erroneous.^' 

Sec.  1188.     Concurring  negligence  of  both  parties. 

The  negligent  running  of  a  train,  without  headlights,^"  or 
the  failure  of  the  engineer  to  discover  a  trespasser  on  the 
traek,^^  or  his  failure  to  blow  a  whistle  at  a  crossing  where  a 
drunken  man  refuses  to  get  off  the  track,^'  or  his  belief  that  a 
man  whom  he  sees  on  the  track  will  leave  it  before  the  train 
reaches  him,^®  will  not  entitle  the  injured  person  to  recover, 
for  his  own  negligence  concurred  with  the  negligence  of  the 
person  or  company  inflicting  the  injury,  and  it  is  a  com- 
plete bar.  But  if  one  injuring  him  saw  his  danger  within 
time  that  with  reasonable  care  he  could  have  avoided 
injuring  him,  then  his  concurring  negligence  will  not 
bar  a  recovery.^"  And  if  his  danger  could  have  been  seen 
by  those  injuring  him,  by  the  exercise  of  due  diligence,  in 
time  to  have  enabled  them  to  have  prevented  the  injury, 
then  they  are  liable,  even  though  he  was  grossly  negligent 
in  assuming  a  place  of  danger.^^    An  engineer  seeing  a  person 

23Buesching  v.   St.   Louis,  etc.,  v.   Wilkerson,   46   Ark.    513;    Me- 

Co.,  6  Mo.  App.  85.  Donald  v.  Chicago,  etc.,  R.  Co.,  75 

26  Little    Rock,   etc., 'E.    Co.   v.  Wis.  121;  43  N.  W.  744. 
Parkhurst,  36  Ark.  371;    O'Keefe  so  Norwood  v.   Raleigh,  etc.,  R. 
V.  Chicago,  etc.,  E.  Co.,  32  Iowa,  Co.,   Ill  N.  C.   236;    16  S.  E.  4; 
467.  Werner   v.   Citizens'   St.   Ry.   Co., 

27  Smith  V.  Norfolk,  etc.,  E.  Co.,  81  Mo.  368;  Kean  v.  Baltimore, 
114  N.  C.    728;  19  S.  E.  863,  923;  etc.,  R.  Co.,  61  Md.  154. 

25  L.  R.  A.  287 ;  Little  Rock,  etc.,  si  Pickett   v.    Wilmington,    etc., 

R.   Co.   V.   Haynes,   47   Ark.   297;  R.  Co.,   117  N.  C.  616;   23   S.  E. 

Keen  v.  Baltimore,  etc.,  R.  Co.,  61  264;    30  L.   E.  A.  257;    Lloyd  v. 

Md.  154.  Albemarle,  etc.,  E.  Co.,  118  N.  C. 

28  Norwood  V.  Raleigh,  etc.,  R.  1010;  24  S.  E.  805;  Yarnall  v. 
Co.,  Ill  N.  C.  236;  16  S.  E.  4;  St.  Louis,  etc.,  R.  Co.,  75  Mo. 
Price  V.  Philadelphia,  etc.,  R.  Co.,  575;  Falp  v.  Roanoke,  etc.,  R. 
84  Md.  506;  36  Atl.  263;  38  L.  Co.,  120  N.  C.  525;  27  S.  E.  74; 
E.  A.  213.  Dean  v.  Wilmington,  etc.,  R.  Co., 

29  Herring  v.  Wilmington,  etc.,  107  N.  C.  686;  12  S.  E.  77;  Wer- 
R.  Co.,  10  Ired.  L.  402;  51  Am.  ner  v.  Citizens'  St.  Ry.  Co.,  81  Mo. 
Dec.  395;    St.  Louis,  etc.,  E.  Co.  368. 
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lying  upon  a  railroad  track  has  no  right  to  assume  he 
will  leave  in  time  to  avoid  the  injury.''-  So  if  an  engineer  by 
his  actions  perceives  that  a  person  walking  upon  the  track 
in  front  of  a  moving  train  is  apparently  so  drunk  as  to  ren- 
der it  doubtful  if  he  knows  his  danger  or  is  unable  to  get 
out  of  the  way,  he  will  be  guilty  of  negligence  if  he  run  his 
locomotive  against  him  to  his  injury,  if  he  could  have  stopped 
it  in  time  by  the  use  of  at  least  ordinary  care  and  have  thus 
averted  the  injury.'^  The  running  of  a  train  without  a  head- 
light with  which  a  man  on  the  track  could  have  been  seen  in 
time  to  have  stopped  the  train,  by  the  use  of  due  care,  will 
render  the  company  liable.'^  So  if  a  drunken  person  be  rid- 
ing on  the  platform  of  a  car,  and  the  trainmen  have  notice  of 
his  condition,  and  that  he  is  riding  there,  it  does  not  neces- 
sarily follow  that  he  cannot  recover  for  injuries  he  sus- 
tains by  falling  off  the  platform,  if  his  drunkenness  was 
such  that  he  could  not  and  did  not  realize  his  dangerous  posi- 
tion; for  the  carrier  owes  to  him  something  more  than 
passive  care  and  attention.  It  is  its  duty  to  bring  him 
into  the  car,  or  at  least  call  his  attention  to  his  danger 
and  its  rules  forbidding  passengers  to  ride  on  the  car 
platform.''^  So  if  a  guest  at  a  hotel  becomes  drunk  and 
unconscious,  and  its  keeper  expel  him  at  night,  by  reason 
of  which  he  dies  because  of  exposure  to  the  cold,  the  keeper 
is  liable;  and  he  cannot  urge  the  negligence  of  the  guest  in 
becoming  drunk.'"  So  if  a  person  induces  another  to  drink 
to  such  excess  that  he  dies  from  his  drinking,  he  is  liable 
for  having  occasioned  his  death  under  a  statute  providing 

32  Dean  v.  Wilmington,  etc.,  E.  3'  Fisher  v.  West  Virginia,  etc., 
Co.,  107  N.  C.  686;  12  S.  E.  77;  E.  Co.,  39  W.  Va.  366;  19  S.  E. 
I^ake  Shore,  etc.,  R.  Co.  v.  Miller,  578;  23  L.  E.  A.  758;  Holmes  v. 
25  Mich.  274.  Oregon,   etc.,   E.   Co.,  5   Fed.   528 

33  Lalce  Shore,  etc.,  E.  Co.  v.  ( failure  of  a  boat  to  close  up  gap 
Miller,  25  Mich.  279;  Dean  v..  between  it  and  the  wharf,  through 
Wilmington,  etc.,  E.  Co.,  197  N.  C.  which  a  passenger  fell). 

686;    12    S.   E.    77;    Indianapolis,  36  Weymire  v.  Wolfe.   52   Iowa, 

etc.,  E.  Co.  V.  Galbreath,  63  111.  533;    McHugh    v.    Schlosser,    159 

436.  Pa.   480;    28   Atl.  291;    23   L.   B. 

3*  Lloyd  V.   Albemarle,   etc.,   E.  A.  574. 
Co.,  118  N.  C.  1010;  24  S.  E.  805. 
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that  any  one  causing  the  death  of  another  shall  be  liable  there- 
for, and  he  cannot  urge  that  the  drinking  was  the  volun- 
tary act  of  the  deceased.^^ 

Sec.  1189.    Trespassing  drunken  man. 

Drunken  trespassers  who  are  injured  while  trespassing 
are  not  regarde(^with  that  leniency  held  with  reference  to 
blind  or  other  disabled  persons.  "Men  must  be  content, 
especially  when  they  are  trespassers,  to  enjoy  the  pleasures 
of  intoxication  cum  periculis.  When  they  make  themselves 
drunk,  and  in  that  helpless  condition  wander  upon  the  prem- 
ises of  sober  men  and  sustain  an  injury,  they  will  not  be 
heard  to  plead  their  intoxication  as  an  answer  to  the  charge 
of  negligence;  and  the  courts  consistently  hold  that  such 
intoxicated  trespassers  have  no  standing  in  any  forum  where 
justice  is  impartially  administered."^*  Instances  of  injuries 
to  drunken  trespassers  upon  railroad  tracks  by  moving  trains 
illustrate  the  principle  above  stated.  An  engineer  seeing  a 
person  upon  a  railroad  track  ahead  of  the  train  he  is  con- 
trolling has  the  right  to  think  that  such  person  will  act  with 

37McCue  V.  Klein,  60  Tex.  168;  son,    61     Ga.     114;     Little    Rock, 

48  Am.  Eep.  260.  etc.,     R.     Co.     v.     Parkhurst,     36 

38  Beach,     Contributory     Negli-  Ark.  371;  Houston,  etc.,  R.  Co.  v. 

gence   (Isted.),  §146;  Mulherrin  Smith,   52   Tex.    178;    Richardson 

V.  Delaware,  etc.,  R.  Co.,  81   Pa.  v.    Wilmington,    etc.,    E.     Co.,    8 

St.  366;    Chicago,  etc.,  R.  Co.  v.  Rich.   L.    120;    Houston,   etc.,    R. 

Bell,  70  111.  102;   Toledo,  etc.,  R.  Co.  v.  Sympkins,  54  Tex.  615;  38 

Co:  V.  Riley,  47  111  514;   Herring  Am.  Rep.  632;  Manly  v.  Wilming- 

V.    Wilmington,    etc.,    E.    Co.,    10  ton,   etc.,   E.   Co.,   74   N.   C.   655; 

Ired.  402;"  51  Am.  Dec.  395;  Bug-  Illinois,  etc.,  R.  Co.  v.  Hutchinson, 

bee'v.  Union  E.   Co.    (E.   I.),  59  47  111.  408;  Price  v.  Philadelphia, 

Atl.    165;    Denman    v.    St.    Paul,  etc.,  E.  Co.,  84  Md.  506;   36  Atl 

etc.,  E.  Co.,  26  Minn.  357;   Lake  263;    36   L.   E.   A.   213;    Kean   v, 

Shore,  etc.,   E.   Co.   v.   Miller,   25  Baltimore,    etc.,    E.    Co.,    61    Md 

Mich.   279;    McClelland   v.   Louis-  168;  Anderson  v.  Chicago,  etc.,  E, 

ville,   etc.,    E.   Co.,    94   Ind.    276;,  Co.,  87  Wis.   195;   58  N.  W.  79 

Weymire  v.  Wolfe,  52  Iowa,  543;  23  L.   E.  A.   203;    Whalen   v.   St 

Wilds    V.    Brunswick    E.    Co.,    82  Louis,  etc.,   E.   Co.,   60   Mo.   323 

'Ga.  667;   9  S.  E.  595;  Yarnall  v.  Virginia  Midland  R.   Co.   v.   Bos- 

St.  Louis,  etc.,  R.  Co.,  75  Mo.  575;  well,  82  Va.  932;  4  S.  E.  689. 
Southwestern   E.    Co.    v.   Hanker- 
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ordinary  care  and  prudence,  and  leave  the  track  before  tlie 
train  reaches  him,  unless  there  is  something  in  his  manner 
that  reasonably  shows  he  will  not  or  does  not  apprehend  his 
danger.  This  question  has  been  ably  discussed  in  a  Michigan 
case  from  which  we  make  the  following  quotation,  as  we 
could  make  like  quotations  from  an  hundred  other  eases :  "If 
an  engineer  sees  a  team  and  carriage,  or  a  man,  in  the  act  of 
crossing  the  track  far  enough  ahead  of  him  to  have  ample  time, 
in  the  ordinary  course  of  such  movements,  to  get  entirely  out 
of  the  way  before  the  approach  of  the  engine ;  or  if  he  sees 
a  man  walking  along  upon  the  track  at  a  considerable  dis- 
tance ahead,  and  is  not  aware  that  he  is  deaf  or  insane,  or 
from  some  other  cause  insensible  of  the  danger;  or  if  he 
sees  a  man  or  a  team  approaching  a  crossing,  too  near  the 
train  to  get  over  in  time,  he  has  a  right  to  rely  upon  the 
laws  of  nature  and  the  ordinary  course  of  things,  and  to 
presume  that  the  man  driving  the  team,  or  walking  upon 
the  track,  has  the  use  of  his  senses,  and  will  act  upon  the 
principles  of  common  sense  and  the  motive  of  self-preser- 
vation, common  to  mankind  in  general,  and  that  they  will, 
therefore  get  out  of  the  way;  that  those  on  the  track  will 
get  off  and  those  approaching  it  will  stop  in  time  to  avoid  the 
danger;  and  he,  therefore,  has  the  right  to  go  on  without' 
checking,  his  speed  until  he  sees  that  the  team  or  man  is  not 
likely  to  get  out  of  the 'way,  when  it  would  become  his  duty' 
to  give  extra  alarm  by  bell  or  whistle,  and  if  that  is  not 
heeded,  then,  as  a  last  resort,  to  check  his  speed  or  stop  his 
train,  if  possible,  in  time  to  avoid  disaster.  If,  however,  he 
sees  a  child  of  tender  years  upon  the  track,  or  any  person 
known  to  him  to  be,  or  from  his  appear.ance  giving  him  good 
reason  to  believe  that  he  is  insane,  or  badly  intoxicated,  or 
otherwise  insensible  of  danger,  or  unable  to  avoid  it,  he  has 
no  right  to  presume  that  he  will  get  out  of  the  way,  but 
should  act  upon  the  belief  that  he  might  not  or  would  not, 
and  he  shoiild,  therefore,  take  means  to  stop  his  train  in 
time.  A  more  stringent  rule  than  this — a  rule  that  would 
require  the  engineer  to  cheek  his  speed  or  stop  his  train  when- 
ever he  sees  a  team  crossing  the  track,  or  a  man  walking  it, 
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far  enough  ahead  to  get  out  of  the  way  in  time,  until  he  can 
send  aliead  to  inquire  why  thej'  do  not;  or  which  would  re- 
quire the  engineer  to  know  the  deafness,  or  blindness,  or 
acuteness  of  hearing  or  sight,  or  habits  of  prudence  or  reck- 
lessness, or  other  personal  peculiarities,  of  all  those  persons 
he  may  see  approaching,  or  upon  the  track,  and  more  espe- 
cially of  all  those»who  may  be  approaching  the  crossing  upon 
a  highway — though  not  seen — any  such  rule,  if  enforced 
must  effectually  put  an  end  to  all  railroads  as  a  means  of 
speedy  travel  or  transportation,  and  reduce  the  speed  of  trains 
below  that  of  canal  boats  forty  years  ago,  and  would  effectu- 
ally defeat  the  object  of  the  Legislature  in  authorizing  this 
mode  *of  conveyance.  But  how  are  railroad  companies  or 
their  engineers  or  employes  to  know  the  personal  peculiari- 
ties, the  infirmities,  personal  character  or  station  in  life  of 
the  hundreds  of  persons  crossing  or  approaching  their  track? 
By  inspiration  or  intuition?  And  if  they  do  not  know,  then 
how  and  why  shall  the  company  be  required  to  run  their 
road  or  regulate  their  own  conduct  or  that  of  their 
servants,  by  such  personal  peculiarities  of  strangers,  of 
which  they  know  nothing?  These  questions  suggest  their 
own  answers."  •'*  There  arfe  cases  which  hold  that  a  railroad 
company  is  not  required  to  keep  an  outlook  for  trespassers 
on  its  tracks ;  *"  but  there  are  others  that  hold  otherwise.*^ 
But  iiitocsi  cation  of  the  trespasser  on  its  tracks  imposes  no 
greater  diligence  on  the  part  of  a  railroad  company  than 
if  he  were  sober,  unless  those  in  charge  of  the  train  know 
of  his  condition.*^    If  those  in  charge  of  the  train  could  have 

39  Lake    Shore,   etc.,    E.    Co.    v.  114  N.  C.  728;  19  S.  E.  863,  923; 

Miller,  25  Mich.  279.  25    L.    E.    A.    287;    McDonald    v. 

*o  Memphis,  etc.,  E.  Co.  v.  Wo-  International,  etc.,  E.  Co.,  86  Tex. 

mack,   84   Ala.    149;    Woodruff   v.  1;   22  S.  W.  939,  reversing  20  S. 

Northern  Pac.  E.  Co.,  47  Fed.  689;  W.  847,  and  21  S.  W.  774;  Gunn 

Mobile,  etc.,  E. .  Co.  v.  Watly,  69  v.  Ohio  Eiver  E.  Co.,  42  W.  Va. 

Miss.  145;   13  So.  825;  Seheffler  v.  676;    26    S.   E.   546;    36   L.   E.   A. 

Minneapolis,  etc.,  E.  Co.,  32  Minn.  575. 

618;   21  N.  W.  711;  Morrissey  v.  *2  Columbus,     etc.,     E.     Co.     v. 

Eastern  E.  Co.,  126  Mass.  377 ;  30  Wood,    86    Ala.     164;     Frazer    v. 

Am.  Eep.  686.  South,  etc.,  E.  Co.,  81  Ala.  185; 

*i  Smith  V.  Norfolk,  etc.,  E.  Co.,  60  Am.  Eep.  ,145. 
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avoided  the  danger  by  the  use  of  due  care  after  made  aware 
of  the  trespasser's  intoxicated  condition,  then  the  company 
will  be  liable  if  he  be  injured.*"  But  where  the  employes 
of  a  railroad  knew  a  drunken  man  had  entered  a  deep  cut 
through  which  a  train  was  soon  expected,  and  they  also 
knew  that  if  he  was  in  the  cut  when  the  train  passed  his 
life  would  be  in  peril,  and  with  this  knowledge  they  per- 
mitted the  train  to  run  into  the  cut  without  informing  those 
in  charge  of  it  of  his  perilous  position,  and  he  was  killed, 
it  was  held  that  the  company  was  liable.*'  So  where  a  rail- 
road company's  servants  found  a  drunken  trespasser  asleep 
in  its  switch  yard,  who,  to  their  knowledge,  recently,  after 
being  aroused  from  a  drunken  stupor,  left  the  train  of  an- 
other company  at  its  station,  it  was  held  that  it  had  not  per- 
formed its  whole  duty  to  him  by  merely  arousing  and  start- 
ing him  to  wandering  in  the  dark  through  such  yard  over 
its  network  of  tracks  and  switches.  Tn  such  an  instance  it 
was  its  duty  to  see  him  safely  out  of  the  yard,  or  at  least 
to  use  ordinary  care  to  avoid  injuring  him  in  moving  its  cars 
and  switch  engine  about.*^     Where  a  trackwalker  found  a 

*3  Frazer  v.  South,  etc.,  E.  Co.,  the  less  a  trespasser,  when  he  first 
81  Ala.  185;  60  Am.  Rep.  145;  went  into  the  yard  of  the  corpora- 
Houston,  etc.,  E.  Co.  V.  Sympkins,  tion,  and  his  intoxication  added 
54  Tex.  615;  38  Am.  Eep.  632;  no  new  duty  from  it  to  him  then. 
Norwood  V.  Ealeigh,  etc.,  E.  Co.,  But  when  its  servants  actually  dis- 
111  N.  C.  236;  16  S.  E.  4;  Clark  covered  him,  trespasser  though  he 
V.  Wilmington,  etc.,  E.  Co.,  109  N.  was,  they  owed  him  the  duty  to 
C.  430;  14  S.  E.  43;  14  L.  E.  A.  refrain  from  injuring  him,  and 
749;  Dean  v.  Wilmington,  etc.,  this  duty  was  as  comprehensive 
E.  Co.,  107  N.  C.  686;  12  S.  E.  as  the  helplessness  of  his  condi- 
77;  Troy  v.  Cape  Fear,  etc.,  E.  tion  demanded  to  insure  his  safety 
Co.,  99  N.  C.  298;  6  S.  E.  77.  from    injury   by    them.      *     ♦     » 

**  Fagg    V    Louisville,    etc.,    E.  The   servants   of   the   corporation, 

Co.,  Ill  Ky.  30;  03  S.  W.  580;  54  after    finding    him    in    the    yard, 

L.  R.  A.  019.  could  not  shut  their  eyes  and  close 

*^  Cincinnati,    etc.,    Ey.    Co.    v.  their  faculties  to  what  must  have 

Marrs,    119    Ky.    954;    85    S.    W.  been  apparent  to  the  most  casual 

188;  70  L.  E.  A.  291.  observer,  and  say,  that,  under  the 

"We    fully    concede,"    said    the  circumstances  surrounding  Marrs, 

court   in   this   case,   "that  Marrs'  they  owed  him  no  duty,  and  could 

being  drunk  did  not  mako  him  any  after   that  treat  him   as   a  tres- 
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trespasser  lying  on  the  track,  and  on  accosting  him  the  man 
aroused  upon  his  elbow,  and .  apparently  assented,  when  told 
to  get  off  the  track,  as  a  train  would  presently  be  coming 
i  along;  and  the  trackwalker  did  not  know  he  was  drunk,  or 
in  any  other  way  physically  ineapacita;ted,  the  company  was 
held  not  liable  *?  So  where  an  intoxicated  person  walked  out 
on  a  railroad  trggtle  "to  a  place  of  great  peril  and  was  there 
killed  by  a  train,  it  was  held  that  he  was  guilty  of  negligence 
contributing  to  his  injury.^^  If  a  person  becomes  voluntarily 
drunk,  and  then,  unconscious  of  what  he  is  doing,  lays  down 
on  a  railroad  track  and  is' injured,  he  cannot  recover  damages 
for  his  injuries,  unless  the  railroad  company's  employes, 
after,  being  made  aware  of  his  condition,  by  the  use  of  due 
care,  eould  have  avoided  injuring  him.*'  It  has  been  held 
that  a  failure  of  the  company  to  use  a  headlight  on  its  loco- 
motive would  not  enable  a  person  in  such  a  position  to  re- 
cover, although  if  they  had  its  servants  in  charge  of  the  loco- 
motive would  have  been  able  to  have  seen  him  in  time  to 
have  stopped  it  and  prevented,  the  injury.*"     If  a  drunken 

passer.    They  knew  he  was  intoxi-  New  Orleans,  etc.,  E.  Co.,  122  La. 

cated  and  in  the  yard,  and,  hav-  354;   47  So.  679;   Price  v.  Phila- 

ing  seen  him  twice  before  Within  delphia,  etc.,  E.  Co.,  84  Md.  506; 

an  hour  in  a  drunken  stupor,  they  36   Atl.    263 ;    36   L.    R.    A.    213 ; 

had  no  right  to  assume  that  when  Houston,  etc.,  E.  Co.  v.  Sympkins, 

left  to  himself  he  would  not  again  54   Tex.   615;    38   Am.  Rep.   632; 

sink  Into  a  torpor,  as  he  had  done  Norfolk,  etc.,   E.   Co.   \.  Harman, 

twice  before."  83  Va.  553;  8  S.  E.  251. 

40  Virginia    Midland   E.    Co.    v.  In  some  of  the  cases  it  is  held 

Boswell,  82  Va.  932;  7  S.  E.  383.  that  the  company's  servants  must 

*T  Anderson  v.  Chicago,  etc.,  R.  have  been   guilty   of   gross   negli- 

Co.,  87  Wis.  .195;    58  N.  W.  79;  gence;  but  the  better  rule  is  that 

23  L.  R.  A.  203.  the  company  is  liable  if  they  are 

48  Southwestern  K.  Co.  v.  Han-  guilty     of     ordinary     negligence, 

kerson,    61    Ga.    114;    Louisiana,  Price  v.  Philadelphia,  etc.,  E.  Co., 

etc.,   Ey.   Co.   v.  McDonald    (Tex.  84  Md.  506;  36  Atl.  263;  36  L.  E. 

Civ    App.),   52   S.   W.   649;    Den-  A.  213;   Columbus,  etc.,  E.  Co.  v. 

man  v.  St.  Paul,  etc.,  R.  Co.,  26  Wood,    86   Ala.,   164;    5    So.   463; 

Central  E.  Co.  v.  Hutchinson,  47  Fulp  v.  Eoanoke,  etc.,  E.  Co.,  120 

Minn.  357;   4  N.  W.  605;  Illinois  N.  C.  525;  27  S.  E.  74. 

111.  408 ;   O'Keefe  v.  Chicago,  etc.,  *«  O'Keefe   v.    Chicago,   etc.,   B. 

E.   Co.,   32    Iowa,  467 ;    Jones   y.  Co.,  32  Iowa,  467* 
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person  trespass  upon  a  train,  and  is  put  off  in  a  place  of. 
safety,  the  company  is  not  responsible  for  his  injuries  there- 
after inflicted  by  his  getting  upon  its  track.""  "Walking  upon 
a  railroad  track  is  always  a  source  of  danger ;  and  if  a  drunken 
man  do  so  when  he  cannot  appreciate  his  danger  and  is  in- 
jured by  a  passing  train  of  cars,  he  may-  not  recover  for 
his  injuries."^ 

Sec.  1190.    Drunken  person  on  railroad  crossing. 

Drunken  persons  have  the  right  to  cross  a  railroad  at  a 
public  or  even  a  private  crossing  the  same  as  any  other  indi- 
vidual ;  and  the  same  care  is  required  of  them  as '  if  they 
were  sober.  The  railroad  company  owes  toward  him  no  greii't- 
er  duty  than  to  a  sober  person.'''^  He  is  required  to  look  and 
listen  the  same  as  if  he  were  sober:  and  also  to  pay  heed  to 
an  approaching  train.^'  And  the  fact  that  he  is  so  drunk  as 
not  to  be  able  to  appreciate  his  danger  or  the  danger  of 
attempting  to  cross  in  front  of  an  approaching  train  will  not 
excuse  him.'*'  The  Intoxication  of  the  plaintiff,  at  the  time 
he  went  upon  the  crossing  is  always  a  matter  of  considera- 
tion for  the  jury,^'  but  slight  intoxication  raises  no  presump- 
tion of  want  of  ordinary  care  on  his  part.'" 

50  Missouri  Pacific  E.  Co.  v.  47  111.  514;  Chicago,,  etc.,  E.  Co. 
Evans,  71  Tex.  361;  9  S.  W.  325;  v.  Bell,  79  111.  102;  Marquett,  etc., 
I  L.  E.  A.  476.  E.  Co.  v.  Hanford,  39  Mich.  537. 

51  Houston,  etc.,  E.  Co.  v.  Smith,  si  Brand  v.  Schenectady,  etc., 
52  Tex.  178;  Norfolk,  etc.,  E.  Co.  E.  Co.,  8  Barb.  368;  Weeks  v.  New 
V.  Harman,  83  Va.  553;  8  S.  B.  Orleans,  etc.,  E.  Co.,  32  La.  Ann. 
251;  Butto'n  v.  Hudson  Eiver  E.  615;  Galveston,  etc.,  E.  Co.  v.  Har- 
Co.,  18  N.  Y.  248;  Anderson  v.  ris,  22  Tex.  Civ.  App.  16;  53  S. 
Chicago,  etc.,  E.  Co.,  87  Wis.  195 ;  W.  599 ;  Atchison,  etc.,  E.  Co.  v.  , 
58  N.  W.  79;  23  L.  E.  A.  203;  Hardy,  94  Fed.  294;  37  C.  C.  A. 
Columbus,   etc.,   E.   Co.   v.   Wood,  359. 

86  Ala.  164;  5  So.  463;  East  Ten-  55  Hankinson  v.   Charlotte,  etc., 

nessee,  etc.,  E.  Co.  v.  Winters,  85  E.  Co.,  41  S.  C.  1;   19  S.  E.  206; 

Tenn.  240;  1  S.  W.  790.  Baltimore,   etc.,   E.    Co.   v.    Chan 

52  Indianapolis,   etc.,   E.    Co.   v.  bers,  81  Md.  371;  32  Atl.  201. 
Galbreath,  63  111.  436.  =«  Baltimore,    etc.,     E.     Co.     v. 

53  Toledo,  etc.,  R.  Co.  v.  Kiley,  Chambers,  supra. 
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Sec.  1191.    Defective  highway. 

If  a  drunken  man,  by  reason  of  his  intoxicated  condition, 
is  injured  by  a  defect  in  a  public  highway,  he  cannot  recover, 
for  the  public  is  not  required  to  guard  against  his  negligence 
when  he  is  intoxicated ;  °^  but  if  he  is  not  so  intoxicated  as 
to  interfere  with  the  exercise  of  ordinary  care  in  walking 
on  the  sidewalk*or  roadway,  he  is  not  deprived  of  the  right 
of  protection  from  the  negligence  of  another  who  fails  to 
properly  guard  an  opening  into  which  he  falls  and  is  thereby 
injured.^'  He  must  exercise  such  care  as  ordinarily  prudent 
and  sober  persons  would  have  exercised  under  such  condi- 
tions."'" But  to  charge  the  jury  that  the  plaintiff's  intoxica- 
tion was  "of  no  consequence"  unless  he  was  in  such  a  con- 
dition that  he  was  incapable  of  exercising  ordinary  care  is 
erroneous.""  The  intoxication  is  evidence  from  which  the  jury 
may  infer  negligence  on  the  part  of  the  plaintiff."'  Where 
a  wagon  was  left  in  a  street,  it  was  held  that  the  owner  could 
not  exempt  himself  from  liability  by  showing  that  the  person 
injured  by  it  was  drunk  at  the  time  of  the  accident."^  Intox- 
ication that  did  not  contribute  to  the  injury  will  not  defeat 
him  in  his  action."^  Mere  indulgence  in  liquor  does  not 
necessarily  bar  a  traveler's  right  of  action  where  he  is  injured 
by  a  defective  street."*  The  mere  fact  that  a  person  driving 
across  a  bridge  is  drunk  will  not  defeat  his  right  of  action; 
though  evidence  of  his  condition  is  admissible  upon  the 
question  whether  he  was  guilty  of  negligence."^    A  city  is  not 

57  Alger  V.  Lowell,  3  Allen  402 ;  unless  it  aided  in  causing  his  in- 
Cassedy  v.  Stockbridge,  21  Vt.  jury.  Sylvester  v.  Casey,  110 
391;  Woods  v.  Board,  128  Ind.  Iowa,  256;  81  N.  W.  455:  Alger 
289;  27  N.  E.  611;  Healy  v.  New  v.  Lowell,  3  Allen  402;  Maw  v. 
York,  3  Hun,  708.  King  Tp.,  8  Ont.  248. 

58  Clarke  v.  Philadelphia,  etc.,  82  Ridley  v.  Lamb,  10  Up.  Can. 
Co.,  92  Minn.  418;  100  N.  W.  231.  354. 

50  Covington   v.   Lee    (Ky.),    89  os  Sylvester  v.  Casey,  119  Iowa, 

S.  W.  493;  28  Ky.  L.  Rep.  492.  256;  81  N;  W.  455. 

siRhyner  v.  Menasha,  107  Wis.  04  O'Hagan  v.  Dillon,  10  J.  &  S. 

201;  73  N.  W.  41.  (N.  Y.)    458;    Stuart  v.   Machias 

81  Rhyner    v.    Menasha,    supra;  Port,  48  Me.  477. 

Cramer    v.    Burlington,    42    Iowa,  66  Thorp  v.  Brookfield,  36  Conn. 

315.    But  it  is  of  no  consequence  320. 
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excused  from  keeping  its  highway  in  a  safe  condition  for 
travel  by  reason  of  the  fact  that  the  injured  person  was  in- 
toxicated when  receiving  his  injury."'"'  The  drunkenness  of  a 
driver  of  a  private  vehicle  in  which  the  injured  person  is 
riding,  because  of  which  he  drives  the  vehicle  down  an  un- 
fenced  bank  is  imputed  to  such  injured  person,  and  he  cannot 
recover  for  his  injuries."" 

Sec.  1192.    Drunken  physician  or  surgeon. 

If  a  physician  or  surgeon  is  intoxicated  when  he  performs 
a  surgical  operation,  that  fact  may  be  shown  as  a  part  of  the 
res  gestae  where  he  is  sued  for  malpractice."^ 

Sec.  1193.    Miscellaneous  instances. 

Where  a  saloon  keeper  sold  a  drunken  man  beer  until 
he  was  unfit  to  drive  a  horse,  and  in  that  condition  put  him 
in  a  sleigh  to  drive  home,  and  the  horse  hitched  to  the  sleigh 
ran  away  and  was  injured,  it  was  held  that  the  saloon  keeper 
was  liable  for  its  injuries  to  its  owner.""  So  a  saloon  keeper 
was  held  liable  where  he  permitted  a  drunken  man,  in  his 
saloon  to  attach  a  paper  to  a  customer's  clothes  and  set  fire  to 
it,  thereby  injuring  such  customer.''''  A  guest  at  a  hotel  can- 
not recover  for  a  theft  of  his  baggage  if  his  intoxicated  con- 
dition contributed  to  the  loss,''^  unless  the  theft  was  by  the 
landlord's  own  servants.'-     If  the   guest   gets   drunk  upon 

68  Alger  V.  Lowell,  3  Allen  402;  the  saloon  keeper,  having  opened 

Kobinson  v.  Pioche,  5  Cal.  481.  a  place  for  the  entertainment  of 

6'  Herschey  v.  Mill  Creek  Tp.  the  public,  was  bound  to  see  that 
(Pa.),  8  Cent.  Rep.  252;  Rock  his  custoipers  were  properly  pro- 
Island  V.  Vanlandschoot,  78  111.  tected  from  the  assaults  of  drunk- 
485.  Contra,  Brannen  v.  Kokomo,  en  and  vicious  men  whom  he  may 
etc.,  Co.,  115  Ind.  115;  17  N,  E.  choose  to  harbor. 
202.  71  Walsh   v.   Porterfield,   87  Pa. 

88  Merrill  v.  Pepperdine,  9  Ind.  376;    Jolie   v.    Cardinal,   35   Wis. 

App.  416;   30  X.  E.  921.  118;  Shultz  v.  Wall,  134  Pa.  262; 

89Dunlap    v.    Wagner,    85    Ind.  19  Atl.  742;  8  L.  R.  A.  97. 

529 ;  44  Am.  Rep.  42.  '2  Cunningham  v.  Buckey,  42  W. 

70  Rommel  v.   Schombacker,   120  Va.  671;   26  S.  E.  442;   35  L.  R. 

Pa.  579;  11  Atl.  779.  A.  850. 

This  was  upon  the  theory  that 
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liquor  purchased  at  his  landlord's  bar,  that  fact  increases 
rather  than  diminishes  the  latter 's  degree  of  care  toward 
him  and  his  baggage.^'  If  the  owner  of  a  team  permit  an- 
other to  drive  his  vehicle  in  so  reckless  a  manner  that  he  is 
thrown  out  by  reason  of  a  defect  in  the  street,  or  because 
of  the  negligence  of  another  combining  with  the  negligence 
of  the  driver,  ^e  cannot  recover,  for  the  negligence  of  the 
driver  was  his  negligence.^*  The  owner  of  a  wagon  in  charge 
of  his  servant  is  liable  for  the  acts  of  such  servant  while  drunk 
in  driving  the  team  upon  his  (the  owner's)  business;  and 
his  iiitoxication  is  always  a  subject  of  inquiry  as  a  part  of  the 
res  gestae  of  the  case/^  Where  a  mother'  sent  her  children 
to  the  station  to  meet  their  drunken  father  and  bring  him 
home,  and  the  station  agent  drove  them  away  so  they  could 
liot  meet  him,  and  after  the  train  arrived  and  departed  the 
father  lay  down  upon  the  track  and  was  killed,  it  was  held 
the  railroad'  company  was  not  liable,  because  driving  the  boys 
away  was  not  the  proximate  cause  of  the  injury,  the  proximate 
cause  being  the  act  of  the  father  in  lying  down  on  the  track.'* 
Mere  proof  that  a  night  operator  having  charge  of  a  telegraph 
office  in  the  warehouse  of  a  railroad  company  was  addicted  to 
drinking  at  the  time  plaintiff's  goods  stored  in  such  ware- 
house were  destroyed  by  fire  will  not  render  the  company 
liable. ■''  "Where  a  statute  made  it  a  crime  for  a  drunken  per- 
son to  take  charge  of  a  locomotive  as  engineer,  and  a  drunken 
ejngineer  while  attempting  to  get  up  and  take  charge  of 
one  was  injured,  it  was  held  that  the  company  owed  him  no 
duty  as  an  employe,  but.  only  as  an  intruder,  and  that  he 
could  not  recover.'^  If  the  servant  of  a  consignee  of  goods 
become  intoxicated  when  he  is  unloading  his  goods  from  the 
cars  and  he  is  injured  by  a  defect  in  the  cars,  because  of  hip 

'3  Rubenatein    v.    Cruickshanks,  al,  etc.,  Co.,  1  Tex.  Civ.  App.  487 ; 

54  Mich.   199;    19   S.  W.  964;   52  20  S.  W.  872. 

Am.  Rep.   806.  '      '^  Young  v.  Wilmington,  etc.,  R. 

'*  Smith  V.  New  York,  etc.,  R.  Co.,  116  N.  C.  932;  21  S.  E.  177. 

Co.,  38  Hun,  33.  78  Seaboard,    etc.,    Ry.    Co.    v. 

75  Williams     v.     Edmunds,     75  Chapman,  4  Ga.  App.  706;  62  S. 

Mich.  92;  42  N.  W.  534.  E.  488. 

78  Rozwadosfakie  v.  Internation- 
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impaired  condition  to  do  the  work  he  cannot  recover.'®  If  an 
hotel  keeper  turn  his  drunken  guest  out  in  the  cold  at  night, 
when  he  is  incapable  of  caring  for  himself  and  appreciating 
his  danger,  he  will  be  liable  for  his  death.*"  A  defendant  can- 
not avoid  liability  for  full  damages  occasioned  by  an  injury 
he  has  negligently  inflicted,  by  showing  that  the  damage  was 
greatly  increased  because  of  the  habitual  drunkenness  of 
the  plaintiff,  which  brought  on  delirium  tremens.^''*  A  clause 
in  a  policy  that  it  does  not  "cover  any  accidental  injury 
which  may  happen  to  the  insured  while  under  the  influence 
of  intoxicating  liquors"  does  not  relieve  the  insurance  com- 
pany from  liability  to  the  insured  for  an  injury  he  has 
received  when  he  had  taken  drinks  just  before  he  was  in- 
jured.*"! 

Sec.  1194.    Sale  of  poison  to  drunken  man. 

A  druggist  selling  a  poison  in  properly  labeled  packages 
or  bottles  to  a  man  drunk,  even  grossly  drunk,  is  not  liable 
if  he  take  it  and  die  from  the  effects ;  for  the  sale  is  not 
the  proximate  cause  of  his  death.  Thus  where  a  druggist 
sold  chloroform  to  a  youth  who  had  arrived  at  the  age  of 
discretion,  when  he  was  grossly  intoxicated,  and  the  youth 
drank  it  and  died  from  the  effect  it  had  upon  him,  it  was  held 
that  the  druggist  was  not  liable. 

Sec.  1195.    Drunken  man  liable  for  injuries  he  inflicts. 

A  man  is  as  liable  for  injuries  he  inflicts  when,  drunk  as 
he  would  be  if  he  had  inflicted  them  when  sober,  and  he  can- 

79  Cogdell   V.    Wilmington,    etc.,  '"t  Fidelity,    etc.,    Ins.    Co.    v. 

R.  Co.,   130  N.   C.  313;   41   S.  E.  Chambers,   93   Va.   138;    24  S.   E. 

541.  896;   40  L.  R.  A.  432;   Prader  v. 

soWeymire   v.  Wolfe,  52   Iowa,  National,  etc.,  Asso.,  95  Iowa,  149; 

533;    McHugh    v.    Schlosser,    159  63  N.  W.  601;  Standard,  etc.,  Ins. 

Pa.  480;  28  Atl.  291;  23  L.  R.  A.  Co.  v.  Jones,  94  Ala.  439;  10  S.  E. 

574.  S30;    Travellers,  etc.,   Ins.   Co.   v. 

80*  Maguire  V.  Sheehan,  117  Fed.  Harvey,  82  Va.  949;  5  S.  E.  553. 

819;  59  L.  R.  A.  496-  si  Meyer  v.   King,   72   Miss.    1; 

16  So.  245;  35  L.  R.  A.  474. 
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not  set  up  as  a  defense  that  the  plaintiff  sold  him  the  liquor 
which  intoxicated  him  and  that  it  was  by  reason  of  his  intox- 
ication he  occasioned  the  injury.*^ 

Sec.  1196.    Burden  of  proof — Presumptions. 

Where  the  injured  person  claims  that  the  defendant  had 
notice  of  his  coadition,  and  after  such  notice  did  not  use  such 
care  as  the  law  required  of  him  under  the  circumstances,  the 
burden  is  upon  him  to  show  that. fact;  and  if  his  right  of 
recovery  depends  upon  the  absence  of  the  exercise  of  such 
care  under  tlie  circumstances,  he  cannot  recover  if  proof 
of  that  fact  be  not  given.*'  But  the  person  who  depends  upon 
the  intoxication  of  the  injured  person  as  a  contributory  cause 
of  his  injuries  has  the  fact  of  his  intoxication  to  prove;  **  and 
where  the  burden  of  proving  the  negligence  of  the  plaintiff  as 
a  defense,  is  upon  him,  mere  proof  of  his  drunkenness  is 
insufficient,  unless  from  it  the  jury  may  reasonably  find 
the  fact  that  he  contributed  to  his  injury  by  reason  of 
his  drunken  condition.'^  But  if  evidence  of  the  injured 
person's  intoxication  be  given,  and  the  burden,  by  the  prac- 
tice of  the  forum,  requires  him  to  show  he  was  free  from 
fault,  then  he  must  show  that  he  exercised  due  care  and 
prudence  and  that  his  intoxication  did  not  cause  him  to  eon- 
tribute  to  his  injuries.'*  If  it  be  shown  that  the  conductor 
running  a  train  which  caused  the  accident  was  a  man  of  in- 
temperate habits,  the  burden  is  upon  the  defendant  company 
to  show  he  was  not  drunk  when  the  accident  occurred,*^  and 
the  habit  of  intoxication  once  proved  to  have  existed  is  pre- 
sumed to  have  existed  when  the  accident  occurred,  and  the 

82Cassady   v.   Magher,   85   Ind.  tilla  County,  15  Or.  315:   16  Pac. 

228.  33. 

83  Columbus,  etc.,  E.  Co.  v.  se  Burns  v.  Elba,  32  Wis.  605; 
Woods,  86  Ala.  164;  5  So.  4«3.  Cramer    v.    Burlington,    42    Iowa, 

84  Cramer  v.  Burlington,  42  315;  Hubbard  v.  Mason  City,  60 
Iowa,  315;  Loewer  v.  Sedalia,  77  Iowa,  400;  14  N.  W.  772;  Colum- 
Mo.  431.  bus,  etc.,  K.  Co.  v.  Wood,  86  Ala. 

85  Seymer  v.  Lake,  66  Wis.  651;  164;  5  So.  463. 

29  N.  W.  554;   see  Ford  v.  Uma-  si  Pennsylvania  R.  Co.  v.  Books, 

57  Pa.  339;  98  Am.  Dee.  229. 
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burden  of  showing  that  it  did  not  rests  with  the  person 
asserting  that  fact.^* 


Sec.  1197.     Intoxication  only  evidence  of  contributory  negli- 
gence— Question  for  jury. 

Where  a  person  is  injured  when  he  is  intoxicated,  that  of 
itself  does  not  constitute  negligence,  in  law,  warranting  the 
court  to  enter  a  non-suit  or  giving  "peremptory  instruction 
to  find  for  the  defendant.  The  fact  of  intoxication  is  only 
a  circumstance  to  go  to  the  jury  on  the  question  of  his  neg- 
ligence contributing  to  the  injury.^"    In    a    New    Hampshire 


8s  Lane  v.  Missouri  Pac.  R.  Co., 
132  Mo.  4;  33  S  W.  645,  1128; 
Crew  V.  St.  Louis,  etc.,  R.  Co., 
20  Fed.  87;  Chapman  v.  Erie  E. 
Co.,  55  N.  Y.  579. 

89  Fox  V.  Michigan  Cent.  R.  Co., 
138  Mich.  433;  101  K.  W.  624;  68 
L.  R.  A.  336;   Stuart  v.  Machias 
Port,  44  Me.  447 ;  Alger  v.  Ix)well, 
3    Allen    402;     Kingston    v.     Ft. 
Wayne,  etc.,  R.  Co.,  112  Mich.  40; 
70  N.  W.  315;  74  N.  W.  230;  40 
L.  R.' A.  131;  Pittsburgh,  etc.,  R. 
Co.  V.  Caldwell,  74  Pa.  421;  Bre- 
men V.  Michigan,  etc.,  R.  Co.,  93 
Mich.  156;   63  N.  W.  358;  Louis- 
ville, etc.,  R.  Co.  V.  Johnson,  108 
Ala.  62;    19  So.  61;   31  L.  R.  A. 
372;  Illinois  Cent.  R.  Co.  v.  Proc- 
tor,  122  Ky.   92;    89   S.  W.   714 
28  Ky.  L.  Rep.  698;  Midland  Val 
ley  E.  Co.  v.  Hamilton,  84  Ark.  81 
104  S.  W.  540 ;  Trumbull  v.  Erick 
son,  97  Fed.  891;  38  C.  C.  A.  536 
Kansas  City,  etc.,  Ey.  Co.  v.  Da 
vis,  83  Ark.  217;   103  S.  W.  603 
Hankinson   v.    Charlotte,   etc.,    R, 
Co.,   41    S.   C.    1;    19   S.   E.   206 
Houston,   etc.,    R.   Co.   v.   Waller, 
56    Tex.    331;    Northern    Pac.    R, 
Co.  V.  Craft,  29  U.  S.  App.  687 
69   Fed.    124;    16   C.    C.   A.    175 


Holmes  v.  Oregon,  etc.,  R.  Co.,  6 
Sawy.  290;  5  Fed.  523;  Baltimore, 
etc.,  R.  Co.  V.  Boteler,  38  Md.  668 ; 
Illinois  Cent.  R.  Co.  v.  Cragin,  71 
111.  177;  Lynch  v.  New  York,  47 
Hun,  524;  Alexander  v.  Hunber, 
86  Ky.  566;  6  S.  W.  463;  Seymer 
V.  Lake,  66  Wis.  661;  29  N.  W. 
654 ;  Ford  v.  Umatilla  Co.,  15  Or. 
313;  16  Pac.  33;  Williams  v.  Ed- 
munds, 75  Mich.  92;  42  N.  W. 
634;  Cincinnati,  etc.,  R.  Co.  v. 
Cooper,  120  Ind.  469;  22  N.  E. 
340;  6  L.  R.  A.  241;  Alcock  v. 
Royal,  etc.,  Corp.,  13  Q.  B.  292; 
18  L.  J.  Q.  B.  (N.  S.)  121;  13 
Jur.  445;  Aurora  v.  Hillman,  90 
111.  61;  Thorp  v.  Brookfield,  36 
Conn.  320;  Enright  v.  Atlanta,  78 
Ga.  288;  Wynn  v.  Allard,  5  W.  & 
S.  625;  Merrill  v.  Pepperdine,  9 
Ind.  App.  416;  36  N.  E.  921; 
Hampson  v.  Taylor,  16  R.  I.  83; 
8  Atl.  331;  23  Atl.  732;  Hubbard 
V.  Mason  City,  60  Iowa,  400;  14 
N.  W.  772;  Barber  v.  Savage,  1 
Sweeney  288;  Lane  v.  Missouri 
Pac.  R.  Co.,  132  Mo.  4;  33  S.  W. 
645,  1128;  Lake  Erie,  etc.,  R.  Co. 
V.  Zoffinger,  107  111.  199;  Mc- 
Cracken  v.  Markeson,  76  Wis.  499 ; 
45  N.  W.  323;   Denver  Tramway 
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ease  it  was  said:  "It  is  conceded  the  plaintiff  was  drunk. 
Whether  his  drunkenness  so  affected  him  as  to  render  him 
incapable  of  appreciating  or  understanding  the  dangerous 
position  in  which  he  was,  or  of  protecting  himself  from  its 
hazards,  althoiigh  he  was  able  to  talk,  laugh,  sing  and  dance 
about,  is  a  question  of  fact  and  not  of  law.  It  cannot  be  said, 
as  a  matter  of  Jaw,  that  a  man  may  not  be  able  to  do  all  that 
the  plaintiff  did,  and  still  be  so  affected  by  the  intoxicants 
of  which  he  had  partaken  as  not  to  appreciate  or  understand 
the  danger  of  riding  in  a  car  wdth  open  side  doors,  or  of  step- 
ping near  the  doors.  *  *  *  Leaving  out  of  sight  the  im-. 
material  fact  of  the  cause  of  the  plaintiff's  incapacity,  the 
question  is  whether  a  jury  may  not  find  that  in  the  exercise 
of  the  care  in  transportation  required  of  them,  a  railroad 
corporation,  knowing  that  a  passenger  is  in  a  dangerous  po- 
sition— the  danger  of  which  he  does  not  know,  and  which 
they  know  he  is  ignorant  of  and  powerless  to  avoid — are 
under  obligation  to  do  something  to  prevent  the  injury.  To 
this  question  there  can  be  but  one  answer  upon  reason  and 
the  authorities. ' ' '"  While  drunkenness  is  not  negligence  per 
se,  yet  it  is  evidence  of  negligence,  more  or  less  cogent,  accord- 
ing to  the  circumstances  of  elaeh  particular  instance  of  an  in- 
jury." It  is  not  proper  to  separate  the  fact  of  drunkenness 
from  the  other  facts  proven  and  make  it  a  basis  of  an  in- 
struction ;  for  such  a  course  tends  to  mislead  the  jury ;  ^^  nor 

Co.  V.  Reid,  4  Oolo.  App.  53;   35  9 ^  Wheeler  v.  Grand  Trunk,  etc., 

Pac.  269 ;   Pennsylvania  E.  Co.  v.  R.  Co.,  70  N.  H.  607 ;  50  Atl.  103 ; 

Newmeyer,  129  Ind.  401;  28  N.  E.  54  L.  R.  A.  955. 

860 :  ,  Gilman   v.   Eastern   R.   Co.,  si  Holmes    v.    Oregon,    etc.,    R. 

13  Allen  433;    90  Am.  Dec.  210;  Co.,   6    Sawy.    290;    5    Fed.    523; 

Baltimore,    etc.,    R.    Co.    v.    Hen-  Baltimore,  etc.,  R.  Co.  v.  Boteler, 

thorne,  73  Fed.  634;  43  U.  S.  App.  38  Md.  568;  Lynch  v.  New  York, 

113;    19   C.    C.   A.   623;    Chicago,  47   Hun,   524;    Northern   Pac.   R. 

etc.,   R.    Co.   V.    Sullivan,    63   111.  Co.  v.  Craft,  69  Fed.  124;   16  C. 

293;    Huntington,   etc.,   R.   Co.   v.  .C.   A.    175;    29   U.   S.    App.   687; 

Decker,   82  Pa.   119;    Cleghorn   v.  Seymer  v.  Lake,  66  Wis.  651;   29 

New  York,  etc.,  R.  Co.,.  56  N.  Y.  N.  W.  554;  Ford  v.  Umatilla  Co., 

44;   15  Am.  Rep.  375;  Johnson  v.  15  Or.  313;   16  Pac.  33. 

Louisville,   etc.,  R.   Co.,   104   Ala.  ss  Baltimore,  etc.,  R.  Co.  v.  Bot- 

242 ;  16  So.  75.  eler,  38  Md.  368. 
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should  an  instruction  exclude  the  fact  of  his  intoxication  in 
ascertaining  the  fact  of  contributory  negligence.®*  Mere  proof 
of  intoxication  at  the  time  the  injury  occurred  is  not  a  de- 
fense unless  it  shows  that  it  caused  the  plaintiff  to  contrib- 
ute to  his  own  injuries."*  It  may  be  shown  that  the  driver 
of  the  vehicle  was  drunk  where  the  injury  was  to  persons 
riding  with  him,  it  being  claimed  that  a  defective  street  occa- 
sioned the  injury."^  So  also  that  the  engineer  driving  the 
engine  that  run  over  deceased  was  drunk,""  and  that  a  person 
was  drunk  who  was  injured  on  a  railroad  track,  as  a  reason 
for  his  recovering  damages ; "'  or  a  traveler  upon  a  public 
street  who  is  injured  by  a  defect  in  it,"*  or  is  injured  in  cross- 
ing a  bridge.""  Evidence  of  repeated  intoxication  of  the  in- 
jured person,  or  person  causing  the  injury,  is  admissible  as 
throwing  light  on  the  issue  whether  or  not  he  was  drunk 
at  the  time  of  the  accident.^  It  may  be  shown  that  a  physi- 
cian sued  for  malpractice  was  drunk  when  he  performed  the 
operation  or  rendered  the  services.-  It  is,  however,  held  that 
iutoxication  at  the  time  of  the  accident  cannot  be  inferred 
from  mere  proof  of  intemperate  habits.'  Evidence  of  the 
general  character  of  the  driver  of  a  wagon  is  not  admissible.* 

93  Illinois  Cent.  R.  Co.  v.  Cra-  i  Enright  v.  Atlanta,  78  Ga. 
gin,  71  111.  177.  288.     Contra,   Hubbard  v.   Mason 

94  Seymer  v.  Lake,  66  Wis.  651;  City,  60  Iowa,  400;  14  N.  W.  772; 
29  N.  W.  554 ;  Ford  v.  Umatilla  Barber  v.  Savage,  1  Sweeney,  288 ; 
Co.,  15  Or.  313;  16  Pac.  33;  Illi-  Lane  v.  Missouri  Pac.  Ey.  Co.,  132 
nois  Cent.  E.  Co.  v.  Cragin,  71  111.  Mo.  4;  33  S.  W.  645,  1128. 

177.  2  Merrill   v.   Pepperdine,   9   Ind. 

»5  Williams     v.     Edmunds,     75  App.  416;  36  N.  E.  921. 

Mich.  92;  42  N.  W.  534;  Alexan-  3  Hampson  v.   Taylor,    15   S.  J. 

der  V.  Hunber,  86  Ky.  565;   6  8.  83;  8  Atl.  331;  23  Atl.  732;  Hub- 

W.  453.  bard  v.  Mason  City,  60  Iowa,  400; 

98  Northern  Pac.  E.  Co.  V.  Craft,  14  N.   W.    772;    Kingston   \.    Ft. 

69  Fed.  124;  16  C.  C.  A.  175;  29  Wayne,  etc.,  E.  Co.,  112  Mich.  40; 

XJ.  S.  App.  687;  Wynn  v.  AUrod,  70  N.  W.  315;   40  L.  E.  A.   131; 

5  W.  &  S.  525  Barber  v.  Savage,  1  Sweeney,  288; 

97  Cincinnati,     etc.,    E.     Co.    v.  Lane  v.  Missouri  Pac.  Ey.  Co.,  1 32 
Cooper,    120   Ind.   469;    22  N.   E.  Mo.  4;   33  S.  W.  645,   1128. 
340;  6  L.  E.  A.  241.  <  Williams  v.  Edmunds,  75  Mich. 

98  Aurora  v.  Hillman,  90  111.  61.  92;    42   N.   W.   534;    Hampson  v. 

99  Thorp  V.  Brookfield,  36  Conn.  Taylor,  15  E.  I.  83;  8  Atl.  331; 
320.  23  Atl.  732. 
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If  a  plaintiff  testifies  he  was  not  drunk  at  the  time  of  his 
injury  and  had  not  been  drinking  to  the  best  of  his  recollec- 
tion, he  may  be  asked  on  cross-examination  if  he  was  not  in 
the  habit  of  getting  drunk.^  If  the  defendant  has  introduced 
evidence  tending  to  show  the  plaintiff  was  drunk  when  in- 
jured, the  latter  may  prove  not  only  that  he  was  not  then 
drunk,  but  also  his  general  character  for  sobriety.*  The 
habit  of  an  engineer  to  drink  may  be  shown  as  well  as  his 
visits  to  a  particular  saloon,'  and  so  the  general  repu- 
tation of  a  flagman  for  drunkenness  who  is  stationed  at  a 
crossing  may  be  shown,  in  order  only,  however,  to  show  that 
if  the  railroad  comp.any  had  used  due  care  it  must  have  known 
of  his  habits  and  unsuitableness  for  such  a  position ;  ^  and  so 
may  the  general  reputation  of  an  engineer.'  Evidence  of  so 
remote  character  as  to  throw  little  or  no  light  upon  the  condi- 
tion of  the  person  injured  at  the  time  of  the  injury  may  be 
excluded  without  error  being  committed,  as  where  he  was 
charged  at  the  time  with  the  crime  of  drunkenness  and  was 
endeavoring  to  secure  bondsmen  to  keep  out  of  jail ;  ^"  nor 
can  a  witness  give  his  opinion  that  the  injured  person  was 
drunk  where  he  had  not  been  in  sufficiently  close  contact 
with  him  to  draw  anything  like  a  reliable  conclusion.^^  Nor 
may  a  physician  testify  as  to  the  effect  of  alcohol  upon  a  per- 
son who  has  died,  at  least  if  he  did  not  testify  from  personal 
knowledge  and  it  had  been  merely  shown  he  was  drunk.^" 

5  McCracken    v.    Markeson,    76  293 ;    Huntington,  etc.,   R.   Co.   v. 

Wis.  499;  45  N.  W.  323;  see  Lake  Decker,  82  Pa.    119;    Cleghorn  v. 

Erie,  etc.,  E.  Co.  v.  Zoffinger,  107  New  York,  etc.,  E.  Co.,  56  N.  Y. 

III.  199.  44;    15   Am.   Eep.   375;    Northern 

«  Denver  Tramway  Co.  v.  Eeid,  Pac.  E.  Co.  v.  Craft,  69  Fed.  124; 

4  Colo.  App.  53;   35  Pac.  269.  16   C.  C.  A.   175;   29  U.   S.  App, 

7  Pennsylvania   E.   Co.   v.   New-  687. 

meyer,  129  Ind.  401 ;  28  N.  E.  860.  lO  Hubbard   v.    Mason    City,   60 

8  Oilman  v.  Eastern  E.  Co.,  13  Iowa,  400;    14  N.  W.  772. 
Allen,  433;   90  Am.  Dec.  910.  n  Johnson  v.  Louisville,  etc.,  E. 

9  Baltimore,  etc.,  E.  Co.  v.  Hen-  Co.,  104  Ala.  242;   16  So.  75. 
thorne,  73  Fed.  634;  43  U.  S.  App.  12  Johnson  v.  Louisville,  etc.,  E. 
113;  19  C.  C.  A.  623.    See  Chicago,  Co.,  104  Ala.  242;   16  So.  75. 
etc.,   E.    Co.   V.    Sullivan,   63    111. 
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Sec.  1198.    Weight  of  evidence  and  its  sufficiency. 

The  weight  of  the  evidence  is  for  the  jury,  and  their  deci- 
sion upon  it  will  not  be  disturbed."  If  the  evidence  be 
nearly  balanced,  the  fact  that  one  of  the  parties  concerned 
was  intoxicated  may  turn  the  scale,  for  a  person  partially 
bereft  of  his  faculties  is  less  observant  than  if  he  were  sobev.^* 
If  intoxication  of  the  plaintiff  be  shown,  that  will  entitle  the 
defendant  to  an  instruction,  that  if  they  believe  from  the  evi- 
dence the  plaintiff  was  guilty  of  negligence  and  imprudence 
at  the  time  of  his  injuries,  because  of  his  intoxication,  which 
contributed  to  his  injuries,  then  he  cannot  recover.^^  Where  a 
man  lying  drunk  on  a  railroad  track  was  run  over  and  killed, 
and  there  was  some  evidence  he  eould  have  been  seen  in 
time  to  stop  the  train  before  reaching  him,  it  was  held  that 
the  court  was  not  authorized  to  take  the  case  from  the  jury." 
And  the  same  was  held  of  a  man  walking  upon  a  track,  al- 
though the  whistle  was  blown  to  alarm  him,  the  evidence 
varying  as  to  the  distance  the  train  was  from  him  when  it 
was  blown  from  two  hundred  yards  to  twenty  feet.^^  So  evi- 
dence that  an  employe  was  killed  in  switch  yards,  though 
drunk,  may  authorize  a  verdict  against  the  railroad  company.^* 
Proof  that  the  plaintiff's  breath  showed  that  he  was  drink- 
ing when  he  fell  into  an  excavation  does  not  show  he  was 
guilty  of  contributory  negligence ;  "  nor  does  mere  proof  that 
he  had  drunk  one  glass  of  beer.-"  Evidence  that  a  railroad 
engineer  was  an  habitual  drunkard,  frequently  drank  when 
off,  and  sometimes  when  on,  duty,  being  seldom  free  from 

13  Williams  v.  Missouri  Pac.  E.  em  Pac.  E.  Co.  v.  Craft,  69  Fed. 

Co.,  109  Mo.  485;   18  S.  W.  1098;  124;    16   C.   C.  A.    175;   29  V.   S. 

Daly  V.  Hinz,  113  Cal.  366;  45  Pac.  App.  687. 

693.  "  Houston,  etc.,  E.  Co.  v.  Smith, 

iiWynn   v.   Allrod,  5   W.  &   S.  52  Tex.  178.    • 

525.  18  Northern  Pac.  E.  Co.  v.  Craft, 

1- Brand  v.  Schenectady,  etc.,  P..  67  Fed.  124;   16  C.  C.  A.  175;   29 

Co.,  8  Barh.  368;   Bradley  v.  Sec-  U.  S.  App.  687. 

ond  Ave.  E.  Co.,  8  Daly  289 ;  Fulp  lo  O'Hagan  v.  Dillon,  10  J.  &  S. 

V.  Eoanoke,  etc.,  E.  Co.,  120  N.  C.  (N.  Y.)    458;   The  Anna,  47  Fed. 

525;  27  S.  E.  74.  525. 

10  Fulp  V.  Eoanoke,  etc.,  E.  Co.,  2^  Aurora  v.  Hillman,  90  111.  61. 
120  N.  C.  525;  27  S.  E.  74;  North- 
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drink,  is  sufficient  to  sustain  a  verdict  giving  damages  for 
an  injury  to  a  brakeman  occasioned  by  the  engineer  failing 
to  note  signals  which  it  was  his  duty  to  obey,  and  thus  col- 
liding with  a  ear  on  the  track,  where  the  charge  is  that  he 
M'as  incompetent  by  reason  of  his  drinking  habits.^^  Where 
a  deceased  when  drunk,  at  night  got  off  on  the  wrong  side  of 
a  ear  where  t^ere  -was  no  platform,  and  fell  off  the  bridge 
on  which  the  car  was  stopped,  the  other  passengers  getting 
off  on  the  other  side,  it  was  held  proper  to  direct  a  non- 
suit.^^  So  where  a  street  ear  passenger,  thrown  from  the  ear 
and  injured,  had  no  recollection  of  taking  the  car  or  of  any 
of  the  facts  connected  with  the  accident,  he  at  the  time  stand- 
ing on  the  front  platform  swaying  to  and  fro  because  of  his 
drunken  condition,  the  ear  being  driven  at  the  time  at  a 
moderate  rate  of  speed,  and  there  was  no  evidence  of  any 
defect  in  the  road  nor  any  of  any  extraordinary  motion  of 
the  car,  a  verdict  was  directed  for  the  defendant.*^  So  where 
it  was  shown  that  a  minor  of  years  of  discretion  was  intox- 
icated from  excessive  use  of  liquor  to  such  an  extent  as  to 
be  incapable  of  exercising  a  reasonable  degree  of  prudence 
and  caution :  and  while  in  that  ■  state  he  drank  chloroform 
sold  him  by  the  defendant,  from  the  effects  of  which  he  died, 
it  was  held  that  these  facts  showed  he  was  guilty  of  such 
contributory  negligence  that  no  action  could  be  maintained 
to  recover  damages  because  of  his  death.^*  Where  a  much- 
intoxicated  pedestrian  attempted  to  cross  a  bridge  after  he 
was  warned  it  was  not  safe,  and  within  a  few  feet  was  another 
bridge,  it  was  held  he  could  not  recover  damages  for  his  in- 
juries,^^  and  the  same  was  held  of  an  intoxicated  person 
who  drove  off  the  unprotected  bank  of  a  highway  after  hav- 
ing been  notified  of  his  danger.^"  If  a  sidewalk  is  defective, 
but  a  person  not  intoxicated  using  due  care  could  pass  over 
it,  a  drunken  man  going  over  it  who  is  injured  cannot  re- 

21  Williams  v.  Missouri  Pac.  R.  2*  Meyer  v.   King,   72  Miss.   1; 

Co;,  109  Mo.  485;   18  S.  W.  1098.  16  So.  245;   35  L.- E.  A.  474. 

22Deselms  v.  Baltimore,  etc.,  E.  2=  Wood  v.  Andes,  11  Hun,  543. 

Co.,  149  Pa.  432 ;  24  Atl.  283.  20  Monk  v.  New  Utrecht,  104  N. 

23  Holland  v.  West  End  St.  R.  Y.  552;  11  N.  E.  268. 
Co.,  155  Mass.  387;  29  N.  E.  622. 
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cover  damages.^'  Mere  proof  that  a  person  injured  on  the 
track  at  night  was  drunk,  and  was  run  over  by  ears  and  an 
engine,  will  not  justify  a  verdict  against  the  railroad  com- 
pany.^^ 

Sec.  1199.    Question  for  jury. 

It  is  always  a  question  for  the  jury  to  solve  whether  the 
intoxication  of  the  injured  person  contributed  to  his  injuries,^" 
especially  if  there  be  a  conflict  of  evidence  on  the  question 
of  his  drunkenness.^"  As  a  rule  the  verdict  of  the  jury  upon 
that  question  is  conclusive,  whichever  way  the  finding  may 
be.'^  And  the  court  may  not  say  to  that  jury  that  if  the 
injured  person  was  drunk  M'hen  injured  he  cannot  recover, 
even  though  the  action  be  against  a  municipality  to  recover 
damages  because  of  a  defect  in  a  street  into  which  he  fell.*^ 
So  whether  or  not  the  person  injuring  him  had  notice  of  his 
drunken  condition  is  one  for  the  jury ;  *'  and  the  question 
whether  or  not  the  acts  of  the  person  placing  him  in  or 
permitting  him  to  go  into  a  dangerous  place  are  the  cause  of 
his  injury  is  also  a  question  for  the  jury.'*  So  is  one  whether 
the  engineer  could  have  discovered  the  deceased  lying  on 
the  track  if  he  had  used  due  care  in  keeping  an  outlook  for 

27  McCracken  v.  Markesan,  76  si  Salina  v.  Trosper,  27  Kan. 
Wis.  499;   45  N.  W.  323.                     545;  Union  Pacific  E.  Co.  v.  Diehl, 

28  Church   V.  Northern   Pac.   E.       33  Kan.  422;  6  Pac.  566. 

Co.,  31  Fed.  529.                      ■  32  Stuart   v.   Maehias   Port,    48 

2«  Newton  V.  Central  Vt.  E.  Co.,  Me.    477;     Clark    v.    Wilmington, 

80  Hun,  491;  30  N.  Y.  Supp.  488;  etc.,  E.  Co.,  109  N.  C.  430;   14  S. 

Houston,  etc.,  E.  Co.  v.  Sympkins,  E.  43;   14  L.  H.  A.  749;   Maw  v. 

54   Tex.   615;    38   Am.   Eep.   632;  King  Tp.,   8   Ont.   248;    Williams 

Stuart  V.   Maehias   Port,  48  Me.  v.  Missouri  Pac.  Ey.  Co.,  109  Mo. 

477;  Maw  V.King  Tp.,  8  Ont.  248;  485;    18    S.   W.    1098;    Lanlng   v. 

Williams  v.  Missouri  Pac.  E.  Co.,  New  York  C.  E.  Co.,  49  N.  Y.  5^1; 

109  Mo.  485;  18  S.  W.  1098;  Lan-  10  Am.  Eep.  417. 

ing  V.  New  York  C.  E.  Co.,  49  N.  sa  Louisville,  etc.,  E.  Co.  v.  John- 

Y.  521;   10  Am.  Eep.  417;   Fisher  son,   108  Ala.  62;    19   So.  51;   31 

V.  West  Virginia,,  etc.,  E.  Co.,  39  L.  E.  A.  372;   Johnson  v.  Louis- 

W.  Va.  366;   19  S.  E.  578;  2^  L.  ville,  etc.,  E.   Co.,   104  Ala.  241; 

E.  A.  758.  16  So.  75. 

30  Tompkins  v.  Oswego,  40  N.  Y.  34  Guy   v.    New   York,   etc.,    E. 

St.  Eep.  4;  Salina  v.  Trosper,  27  Co.,   30   Hun,   399;    Southwestern 

Kan.  545.  R.  Co.  v.  Hankersoq,  72  Ga.  182. 
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persons  on  the  track. ^•■'  So  it  is  a  question  for  the  jury  whether 
the  agent  of  a  carrier  used  due  care  in  expelling  the  injured 
person  from  a  street  car  when  it  was  in  motion.^" 

Sec.  1200.    Master's  liability  to  his  servant  for  his  drunken 
servant's  negligence. 

If  a  master  Ipiowingly  employ  a  servant  having  habits  of 
intoxication  or  who  frequently  gets  drunk  when  on  duty; 
or  if  he  retains  him  after  notified  of  his  drunken  habits,  he 
will  become  liable  if  because  of  his  intoxication  he  carelessly 
and  negligently  injure  another  servant.  "That  drunken- 
ness on  the  part  of  a  railroad  employe  renders  him  an  in- 
competent serA'ant  will  scarcely  be  disputed;  nor  can  it  be 
questioned  that  a  master  who  knoT^'ingly  employs  such  a 
servant,  or  who,  knowing  his  habits,  retains  him  in  his  service, 
would  be  guilty  of  a  reckless  and  wanton  breach  of  duty, 
not  only  to  the  public,  but  to  every  employe  in  his  service. ' '  ^' 


S5  Deans  v.  Wilmington,  etc.,  R. 
Co.,  107  N.  C.  686;  12  S.  E.  77; 
Schuenke  v.  Pine  River,  84  Wis. 
669;  54  N.  W.  1007. 

36  Murphy  v.  Union  R.  Co.,  118 
Mass.  228;  Healey  v.  New  York, 
3  Hun,  708. 

37  Norfolk  &  Western  E.  Co.  v. 
Hoover,  79  Md.  253;  29  Atl.  994; 

.25  L.  R.  A.  710;  Michigan  Cent. 
R.  Co.  V.  Gilbert,  46  Mich.  176; 
Galveston,  etc.,  R.  Co.  v.  Davis,  4 
Tex.  Civ.  App.  468;  22  S.  W.  659; 
Kean  v.  Detroit,  etc.-.  Mills,  66 
Mich.  277;  33  N.  W.  395;  Neilon 
V.  Kansas  City,  etc.,  R.  Co.,  85 
Mo.  599;  Maxwell  v.  Hannibal, 
etc.,  R.  Co.,  85  Mo.  95;  Williams 
V.  Missouri  Pac.  R.  Co.,  109  Mn. 
475;  18  S.  W.  1098;  Laning  v. 
New  York  Cent.  R.  Co.,  49  N.  Y. 
521;  10  Am.  Rep.  417;  Baltimore, 
etc.,  R.  Co.  V.  Henthorne,  73  Fed. 
634;  19  C.  C.  A.  623;  43  U.  S. 
App.  113;  Huntington,  etc.,  R. 
Co.  V.  Decker,  84  Pa.  419;  82  Pa. 


119;  Oilman  v.  Eastern  R.  Co.,  13 
Allen  433 ;  90  Am.  Dec.  210 ;  Craw 
V.  St.  Louis,  etc.,  R.  Co.,  20  Fed. 
87;  Kean  v.  Detroit,  etc..  Mills, 
66  Mich.  277;  33  N.  W.  395;  Mc- 
Pheet  V.  Scully,  163  Mass.  216; 
39  N.  E.  1007;  Fink  v.  Coe,  4  G. 
Greene  555;  61  Am.  Dec.  141 ;  Hilts 
V.  Chicago,  etc.,  R.  Co.,  55  Mich. 
437;  21  N.  W.  878;  Sawyer  v. 
Sauer,  10  Kan.  466;  Chicago,  etc., 
R.  Co.  V.  Sullivan,  63  111.  293; 
Chapman  v.  Erie  R.  Co.,  55  N.  Y. 
579;  Cleghorn  v.  New  York,  etc., 
R.  Co.,  56  N.  Y.  44;  15  Am.  Rep. 
575;  Lyons  v.  New  York,  etc.,  R. 
Co.,  39  Hun,  386;  Hanington  v. 
New  York,  etc.,  R.  Co.,  19  N.  Y. 
St.  Rep.  20;  Gahagan  v.  Boston, 
etc.,  R.  Co.,  1  Allen  189;  79  Am. 
Dec.  724;  Craw  v.  St.  Louis,  etc., 
R.  Co.,  20  Fed.  87 ;  Earnmoor  S.  S. 
Co.  V.  Union  Ins.  Co.,  44  Fed.  374 ; 
Michigan  Cent.  R.  Co.  v.  Gilbert, 
46  Mich.  176. 
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Thus  a  brakeman  injured  by  the  negligence  of  a  drunken 
conductor  was  allowed  to  recover  damages  against  the  rail- 
road employing  both  of  them ;  *'  an  engineer  by  the  negli- 
gence of  a  yardmaster ;  "^  a  brakeman  by  a  conductor ;  *°  a 
workman  by  the  foreman  of  the  mills ;  *^  a  laborer  by  the  fore- 
man of  a  quarry ;  *^  a  workman  by  the  foreman  of  a  build- 
ing construction  company ;  *'  an  engineer  by  a  conductor ;  ** 
an  engineer  by  his  assistant.*'  So  the  master  is  liable  for 
the  act  of  a  drunken  servant  he  employs,  if  such  drunken 
servant  negligently  injure  a  fellow-servant  because  of  his 
drunken  condition,  where  he  fails  to  ascertain  his  habits  of 
drinking,  which  he  might  have  done  by  reasonable  inquiry, 
Negligence  in  ascertaining  the  character  of  such  an  employe 
before  he  was  employed  or  enters  upon  his  employment  is 
such  as  to  render  the  master  liable.*"  Of  course,  in  order  to 
hold  the  master  on  this  ground  it  must  be  shown  that  the 
injury  was  caused  by  the  servant's  habits  of  intoxication;*^ 
and  this  is  a  question  for  the  jury.*' 


38  Galveston,  etc.,  E.  Co.  v.  Da- 
vis, 4  Tex.  Civ.  App.  468;  22  S. 
W.  659;  Williams  v.  Missouri  Pac. 
E.  Co.,  109  Mo.  475;  18  S.  W. 
109«. 

30  Michigan  Cent.  E.  Co.  v.  Gil- 
bert, 46  Mich.  176. 

*" .Galveston,  etc.,  E.  Co.  v.  Da- 
vis, 4  Tex.  Civ.  App.  468;  22  S. 
W.  659 ;  Neilon  v.  Kansas  City, 
etc.,  E.  Co.,  85  Mo.  599. 

*i  Kean  v.  Detroit,  etc.,  E.  Co., 
66  Mich.  277;  33  N.  W.  395. 

*2  Maxwell  v.  Hannibal,  etc.,  R. 
Co.,  85  Mo.  95. 

43  Laning  v.  Neve  York  Cent.  E. 
Co.,  49  N.  Y.  521;  10  Am.  Eep. 
417. 

**  Huntington,  etc.,  E.  Co.  v. 
Decker,  84  Pa.  419. 

45  Poirer  v.  Carroll,  35  La.  Ann. 
699. 

*8  Zmnwalt  v.  Chicago,  etc.,  E. 
Co.,    35   Mo.   App.    661;    Hilts   v. 


Chicago,  etc.,  E.  Co.,  55  Mich.  440 ; 
21  N.  W.  878;  Gilman  v.  Eastern 
E.  Co.,  3  Allen  433;  90  Am.  Dec. 
210;  Illinois  Cent.  E.  Co.  v.  Jew- 
ell, 46  111.  99;  92  Am.  Dec.  240; 
Chicago,  etc.,  E.  Co.  v.  Sullivan, 
63  111.  293;  Lyons  v.  New  York, 
etc.,  E.  Co.,  39  Hun,  385;  Pennsyl- 
vania E.  Co.  V.  Books,  57  Pa.  343 ; 
98  Am.  Dec.  299;  Stevens  v.  San 
Francisco,  etc.,  E.  Co.,  100  Cal. 
554;  35  Pac.  168;  Sizer  v.  Syra- 
cuse, etc.,  R.  Co.,  7  Lans,  67. 

"  Englehardt  v.  Delaware,  etc.,' 
E.  Co.,  78  Hun,  588;  29  N.  Y' 
Supp.  425 ;  Craw  v.  St.  Louis,  etc., 
E.  Co.,  20  Fed.  87;  Campbell  v. 
Wing,  5  Tex.  Civ.  App.  431;  24 
S.  W.  360;  Hanington  v.  New 
York,  etc.,  E.  Co.,  19  I^.  Y.  St. 
Eep.  20. 

48  Brickner  v.  New  York  Cent. 
E.,  2  Lans,  515. 

Under   a   statute  requiring   the 
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Sec.  1201.    Proof  of  notice  of  servant's  drunken  habits. 

It  is  necessary  to  prove  that  the  master  had  knowledge  of 
his  servant's  drunken  habits,  or  that  he  might  have  known 
them  by  reasonable  inquiry.  Of  course,  in  the  ease  of  a  cor- 
poration, then  some  officer  of  it  must  have  notice ;  and  whether 
notice  to  him  is  notice  to  his  company,  depends  whether 
notice  to  him  is  notice  to  the  corporation.  Thus  where 
the  foreman  of  a  railroad  roundhouse  had  notice  of  the 
drunken  habits  of  an  engineer,  this  was  held  to  be  notice  to 
his  company ;  *'  so  also  notice  of  his  habits  to  the  general  agent 
of  a  railroad  company  hiring  a  foreman,  was  held  to  be 
a  sufiScient  notice  to  the  railroad  company;""  so  knowledge 
of  a  railroad  superintemient  is  notice  to  his  company 
of  the  habits  of  a  conductor  under  him.°^  And  evidence  that 
the  master  ought  to  have  known  of  the  habits  of  a  drunken 
servant  is  admissible."^  Evidence  of  the  general  reputation 
of  the  servant  for  intemperance  is  admissible  on  the  question 
of  the  negligence  of  the  master  in  employing  or  retaining 
him.  "If  the  servant's  general  reputation  before  employ- 
ment is  so  notorious  as  to  unfitness  as  that  it  must  have  been 
known  to  the  master  but  for  his  (the  master's)  negligence  in 
not  informing  himself — if  he  could  have  been  ignorant  of  it 
only  because  he  failed  to  make  investigation — then  it  is  obvi- 
ous that  he  had  not  used  the  care  and  caution  which  the  law 
demands  of  him  in  selecting  his  employes.  Hence  'the  ser- 
vant's general  reputation  for  unfitness  may  be  sufficient  to 
overcome  the  presumption  that  the  master  used  due  care  in 
his  selection,  even  though  actual  knowledge  of  such  reputa- 

engineer  of  a  coal  mine  to  be  so-  Decker,  84-  Pa.  419;  Missouri  Pac. 
ber  and  competent,  it  is  sufficient  R.  Co.  v.  Patton  (Tex.  Civ.  App.), 
defense  if  the  company  believed  he  25  S.  W.  39 ;  26  S.  W.  978 ;  Brick- 
was  sober  and  competent.'  Mul-  ner  v.  New  York,  etc.,  E.  Co.,  2 
hern  v.  Lehigh  Valley  Coal  Co.,  Lans,  506;  affirmed  49  N.  Y.  672; 
161  Pa.  270;  28  Atl.  1087.  Laning  v.  New  York,  etc.,  E.  Co.,  49 

48  Williams  v.  Missouri  Pac.  K.  N.  Y.  521 ;  10  Am.  Eep.  417 ;  Bal- 

Co.,  109  Mo.  475;   18  S.  W.  1098.  timore,  etc.,  E.  Co.  v.  Henthorne, 

00  Laning  v.  New  York  Cent.  R.  73  Fed.  634;   19  C.  C.  A.  623;  43 

Co.,  49  N.  Y.  521;    10  Am.  Eep.  U.  S.  App.  113. 

417.  =2  Chicago,  ete.^  R.  Co.  v.  Doyle, 

51  Huntington,   etc.,    E.    Co.    v.  18  Kan.  58. 
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tion  for  unfitness  on  the  master's  part  is  not  shown.'  "  "'  So 
declarations  of  a  railroad  superintendent  that  he  had  several 
times  hired  and  discharged  a  conductor  for  getting  drunk 
and  disobeying  orders  is  admissible  to  show  negligence  on 
the  part  of  the  company  in  retaining  him  in  its  employ,'* 
and  so  are  his  statements  that  he  knew  the  servant  under  him 
had  habits  of  intoxication."'  So  the  drunken  habits  of  the 
conductor  Imown  to  his  railroad  superintendent  may  be 
shown.'*  Proof  of  the  drunken  habits  of  the  servant  extend- 
ing over  several  months  may  be  shown  from  which  the  jury 
may  draw  the  conclusion  that  the  master  was  negligent  in 
not  ascertaining  his  habit  and  retaining  him  in  his  employ- 
ment, though  no  evidence  be  introduced  showing  that  he  had 
any  actual  knowledge  of  his  intoxication.'' 

Sec.  1202.    Drunken  passenger. 

The  fact  that  a  man  is  intoxicated  does  not  deprive  him  of 
the  right  to  ride  upon  a  railroad  car  or  steamboat."    Carriers 


83  Norfolk,  etc.,  E.  Co.  v.  Hoo- 
ver, 79  Md.  253;  29  Atl.  994; 
25  L.  R.  A.  710,  quoting  Wood  on 
Master  &  Servant,  i  420 :  Sawyer 
V.  Sauer,  10  Kan.  466;  Chicago, 
etc.,  E.  Co.  V.  Sullivan,  63  111.  293. 

o<  Huntington,  etc.,  Co.  v.  Deck- 
er, 82  Pa.  119. 

55  Chapman  v.  Erie  E.  Co.,  55 
N.  Y.  579;  Langing  v.  New  York, 
etc.,  E.  Co.,  49  N.  Y.  521;  10  Am 
Eep.  417. 

58  Huntington,  etc.,  R.  Co.  v. 
Decker,  82  Pa.  119;  Laning  v.  New 
York,  etc.,  E.  Co.,  49  N.  Y.  521; 
10  Am.  Eep.  417;  Cleghorn  v.  New 
York,  etc.,  E.  Co.,  56  N.  Y.  44;  15 
Am.  Eep.  375;  Oilman  v.  Eastern 
E.  Co.,  10  Allen,  233 ;  87  Am.  Dec. 
635;  MePhee  v.  Sully,  163  Mass. 
216;  39  N.  E.  1007. 

5T  Hilts  V  Chicago,  etc.,  E.  Co., 
65  Mich.  437;  21  N.  W.  878;  Saw- 
yer V.   Sauer,   10  Kan.  466;   Chi- 


cago, etc.,  R.  Co.  V.  Sullivan,  63 
111.  293. 

Where  it  was  alleged  that  the 
servant  was  drunk  at  the  time  of 
the  accident,  evidence  of  his  pre- 
vious intoxication  was  held  inad- 
missible. Warner  v.  New  York, 
etc.,  E.  Co.,  44  N.  Y.  465. 

58MiIliman  v.  New  York,  etc., 
E.  Co.,  66  N.  Y.  643,  affirming  4 
Hun,  409;  6  T.  &  C.  585;  Fisher 
v.  West  Virginia,  etc.,  E.  Co.,  39 
W.  Va.  366;  19  S.  E.  578;  23  L. 
E.  A.  758;  Central,  etc.,  Co.  v. 
Phinazee,  93  Ga.  498;  21  S.  E.  66; 
Paris,  etc.,  E.  Co.  v.  Eobinson 
(Tex.  Civ.  App.),  114  S.  W.  658; 
Stevenson  v.  West  Seattle,  etc., 
Co.,  22  Wash.  84;  60  Pac.  61; 
Pittsburgh,  etc.,  Ey.  Co.  v.  Van- 
dyne,  57  Ind.  676;  26  Am.  Rep. 
68;  Putman  v.  Broadway,  etc.,  E. 
Co.,  55  N.  H.  108;  14  Am.  Rep. 
190. 
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have  a  right  to  refuse  a  person  as  a  passenger  who  is  so  intox- 
icated as  to  be  offensive,  disagreeable  or  annoying,  although 
he  may  hold  a  ticket  entitling  him  to  a  passage.""  And  if 
upon  a  previous  trip  he  had  been  drunk  and  offensive,  it  may 
refuse  him  a  second  passage  when  he  presents  himself  in 
an  intoxicated  condition  to  take  the  ear.*"  So  it  may  refuse 
to  receive  a  passenger  who  is  so  drunk  he  cannot  take  care  of 
himself;  but  the  fact  he  is  drunk  and  staggering,  yet  is 
capable  of  transacting  with  intelligence  important  business 
and  has  the  foresight  to  provide  for  his  own  safety,  will  not 
justify  it  in  its  refusal  to  receive  him  because  of  his  intox- 
icated condition."^  And  as  a  driinken  man  has  the  right  to 
ride  upon  a  railroad  car  or  steamboat,  the  fact  of  his  drunk- 
enness does  not  free  the  carrier  from  its  duty  to.  render  him, 
as  a  passenger,  due  care.  It  is  its  duty  to  observe  the  same 
care  to  him  as  to  a  sober  passenger."-  "A  drunken  man  is  not 
an  outcast,  and  the  railway  carrier  cannot  negligently  suf- 
fer harm  to  come  to  him  while  he  is  a  passenger.  It  owes  him 
some  duty,  which,  at  its  peril,  it  must  not  omit.  It  is  not  to 
answer  for  his  folly,  but  for  its  own  breach  of  duty."  "^  Nor 
is  a  carrier  "bound  to  protect  a  drunken  man  from  the  con- 
sequences which  result  from  his  own  folly  and  wrong. ' '  ** 

B9  Pittsburgh,  etc.,  E.  Co.  V.  Van-  Va.  8665   19  S.  E.  578;   23  L.  R. 

dyne,  57   Ind.   576;    26   Am.   Rep.  A.    758;    Central,   etq.,   R.   Co.   v. 

68;  Edgerly  v.  Union  St.  Ry.  Co.  Phinazee,   93   Ga.   488;    21    S.   E. 

(N.  H.),  56  Atl.  558;   Vinton  v.  66;    Meyer   v.   Pacific   R.   Co.,   40 

Middlesex  R.   Co.,    11   Allen  304;  Mo.  151;   Holmes  v.  Oregon,  etc., 

87  Am.  Dec.  714;  Missouri  Pacific  R.   Co.,    5    Fed.   523;    Maguire   v. 

E.  Co.  V.  Evans,  71  Tex.  361;  9  S.  Middlesex  R.  Co.,  115  Mass.  239. 
W.  325;   1  L.  R.  A.  476;  Steven-  es  Cincinnati,    etc.,    R.    Co.     v. 

son  V.   West,  etc.,   Co.,  22   Wash.  Cooper,    120   Ind.   469;    22   N.  E. 

84;  60  Pac.  51.  940;    6   L.   R.   A.   241;    Atchison, 

en  Louisville,  etc.,  R.  Co.  v.  ilc-  etc.,   R.   Co.   v.   Webber,   33   Kan. 

Nally    (Ky.),   105   S.  W.   124;   35  243;  6  N.  W.  877;  Railway  Co.  v. 

Ky.  L.  Rep.  1357.  Valleley,  32  Ohio  St.  345. 

01  Paris,   etc.,  R.   Co.  v.   Robin-  64  Cincinnati,  .  etc.,     R.     Co.    v. 

son    (Tex.  Civ.  App.),   114  S.  W.  Cooper,    120   Ind.   466;    22   N.   E. 

658.  940;    6    L.    R.    A.    241;    Nash    v. 

«2Milliman   v.   New  York,   etc.,  Southern  Ey.   Co.,   136  Ala.   177; 

R.   Co.,   66  N.  Y.   643;    Fisher  v.  33  So.  932. 
West  Virginia,  etc.,  E.  Co.,  39  W. 
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The  fact  that  a  passenger  was  intoxicated  does  not  necessa- 
rily show  he  was  disqualified  to  avoid  the  consequences  of 
the  company's  negligence;  for  if  a  sober  and  prudent  pas- 
senger could  not  have  avoided  them,  using  due  care  to  protect 
himself,  the  carrier  will  be  liable.""  Thus  a  drunken  man 
has  been  allowed  a  recovery  for  injuries  sustained  in  being 
put  off  a  train  while  in  motion ; "''  but  not  where  he  volun- 
tarily left  it  when  in  motion."''  A  recovery  has  been  allowed 
where  a  drunken  passenger  at  night  fell  through  a  hole  in  a 
pontoon  bridge  iised  for  a  wharf,  no  sufficient  lights  being 
on  the  bridge."*  But  if  the  passenger  is  not  too  drunk  to 
take  care  of  himself,  then  the  company  is  not  liable.  Thus 
where  a  passenger  was  only  partially  intoxicated,  and  he 
was  put  off  in  a  neighborhood  near  houses  where  he  had 
passed  his  whole  life,  and  the  weather  was  not  inclement,  the 
company  was  held  not  liable :  for  by  the  use  of  ordinary  care 
on  his  part  he  was  in  no  danger."^  If  the  carrier  leave  the 
ejected  and  drunken  passenger  in  the  custody  of  another, 
who  takes  charge  of  him,  it  will  not  be  liable  if  he  thereafter 
wanders  on  the  track  and  is  killed.  Such  was  held  to  be  the 
case  where  the  carrier  left  a  passenger  in  the  custody  of  an 
overseer  of  the  poor  at  a  d^ot.  In  such  an  instance  the  duty 
of  the  carrier  to  the  passenger  has  been  fully  performed.'" 
Even  though  a  drunken  man  refuse  to  pay  his  fare,  that  fact 
does  not  authorize  or  excuse  the  company  from  liability  where 
its  trainmen  put  him  off  at  an  improper  place  or  where  he, 
because  of  his  condition,  would  be  likely  to  suffer  an  injury. 
"Where  the  power  expressly  given  by  law  is  exercised  in  such 
a  manner  as  to  willfully  and  wantonly  expose  the  ejected 
person  to  danger  of  life  or  limb,  the  company  is  still  liable 

65  Central,  etc.,  Co.  v.  Phinazee,  Evans,  71  Tex.  361;  9  S.  W.  325; 
93  Ga.  488;  21  S.  E.  66.  1  L.  R.  A.  476;  Louisville,  etc.,  R. 

66  Meyer   v.    Pacific   R.   Co.,   40  Co.  v.  Johnson,  92  Ala.  204 ;  Rose- 
Mo.  151.  roan   V.   Carolina   Central  R.   Co., 

67  Strand    v.    Chicago,    etc.,    R.  112  N.  C.  709;    16  S.  E.  766;    19 
Co.,  67  Mich.  380;  34  N.  W.  712.  L.  R.  A.  327. 

68  Holmes  v.  Oregon,  etc.,  R.  Co.,  fo  Atchison,  etc.,  R.  Co.  v.  Web- 
5  Fed.  523.  «r,  33  Kan.  543;   6  Pac.  877;   52 

69  Missouri    Pacific    R.    Co.    v.  Am.  Rep.  543. 
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for  injury  or  death  resulting  from  the  expulsion. ' '  This  rule 
applies  to  persons  "manifestly  too  infirm  to  travel  or  too 
much  intoxicated  to  be  trusted  to  find  the  way  to  the  near- 
est house  or  station." ''  Bat  where  the  servants  of  a  street 
railway  company  supposed  a  passenger  was  drunk,  but  he 
testified  he  was  sick,  and  on  reaching  the  terminus  of  the 
route  led  him  teethe  front  of  the  station,  at  or  near  the  pub- 
lic street,  and  left  him  at  a  place  where  the  way  was  open  in 
the  direction  he  said  he  desired  to  go,  and  then  returned  to 
their  car  and  left,  and  he  turned  and  went  to  the  back  of 
the  station,  and  about  a  quarter  of  an  hour  later  slipped 
down  between  the  front  and  rear  wheels  of  a  car  moving  on 
a  track  that  was  between  where  he  was  then  standing  and 
the  place  where  he  was  left,  and  was  injured,  it  was  held 
that  the  company  was  not  liable.''^  "Where  a  passenger  was 
riding  upon  the  platform  of  a  car  in  such  a  state  of  intox- 
ication as  to  be  careless  and  heedless  of  his  danger,  in  vio- 
lation of  the  company's  rules,  it  was  held  that  it  was  the  duty 
of  those  in  charge  of  the  train  to  call  his  attention  to  such 
rules  forbidding  such  exposure  and  to  his  danger,  and  re- 
quest him  to  go  inside  the  car  as  soon  as  they  had  notice  of 
what  he  was  doing.''^  And  where  the  servants  of  a  railroad 
company,  knowing  a  passenger  was  so  drunk  as  to  be  un- 
conscious of  his  condition,  permitted  him  to  remain  upon 
the  steps  of  a  moving  train  in  a  place  of  danger,  and  he  fell  off 
and  was  injured,  it  was  held  that  the  company  was  liable, 
although  he  exercised  no  care  for  himself.'*  On  his  de- 
parture from  a  train  the  company's  servants  have  the  right 
to  presume  he  will  not  return  to  the  track  and  lie  down 
upon  it,  and  if  he  does  do  so  without  their  knowledge  and 
is  injured  by  another  train  the  company  is    not    liable.'' 

TiRoseman  v.  Carolina  Central  R.  Co.,  39  W.  Va.  366;    19  S.  E. 

R.  Co.,   112  N.  C.  709;    16  S.  E.  578;  23  L.  R.  A.  758. 
766;  19  L.  R.  A.  327.  '*  St.  Louis,  etc.,  R.  Co.  v.  Carr, 

72  Bageard  v.  Consolidated  Trac-  47  111.  App.  363. 

tion  Co.,  64  N.  J.  L.  316;  45  Atl.  75  Brown  v.   Louisville,  etc.,  R. 

620;  49  L.  R.  A.  424;  81  Am.  St.  Co.,  103  Ky.  211;   44  S.  W.  648; 

498.  Price  v.  Philadelphia,  etc.,  R.  Co., 

73  Fisher  v.  West  Virginia,  etc,  84  Md.  506;  36  Atl.  263;  36  L.  R. 


2205  NEGIJGEINCE  §  1203 

Where  the  trainmen  put  a  drunken  passenger  off  the  train 
in  so  careless  a  manner  that  he  fell  between  the  cars  and  was 
injured,  the  company  was  held  liable.'"  So  where  trainmen 
put  a  drunken  passenger  off  the  train  when  he  was  incapable 
of  taking  care  of  himself,  and  there  left  him  in  the  deep 
snow  and  when  the  weather  was  intensely  cold,  in  conse- 
quence of  which  he  was  frozen,  the  company  was  held  lia- 
ble.'^ So  where  a  street  raihvay  company  left  a  sick  passen- 
ger, who  was  thought  to  be  drunk,  on  a  sidewalk  where  he 
was  exposed  to  bad  weather  and  thereby  injured,  the  com- 
pany was  held  liable.'^'  'Where  a  passenger  was  so  drunk 
as  to  be  imbecile  and  helpless,  to  the  knowledge  of  the  train- 
men, and  he  was  carried  by  his  station  and  then  carried  to 
another  small  station  where  he  was  put  off  over  his  protest, 
on  a  bitterly  cold  night,  and  there  were  no  proper  accommo- 
dations at  the  station  for  passengers  except  at  the  company's 
depot,  and  shortly  after  entering  the  depot  to  wait  for  a  train  to 
take  him  back  to  his  destination,  and  while  conducting  him- 
self properly,  he  was  ejected  from  the  depot  and  driven  out 
into  the  niglit,  as  a  consequence  of  which  he  died  from  ex- 
posure, it  was  held  that  the  company  was  liable.'* 

Sec.  1203.    Expelling  drunken  passenger. 

As  has  elsewhere  been  stated,  a  passenger  who  is  so  drunk 
that  he  cannot  care  for  himself  may  be  refused  admittance 
to  a  train;  and  one  who  has  been  admitted  to  the  train  and 
who  becomes  by  his  conduct  dangerous  to  either  the  life  or 
safety  of  the  other  passengers,  forfeits  his  right  to  carriage, 
and  he  may  be  expelled  from  the  train.    The  right  of  expul- 

A  213;  Eozwadosfskie  v.  Interna-  livan,  81   Ky.   624;    50  Am.   Eep. 

tional,   etc.,   R.   Co.,    1   Tex.   Civ.  186. 

App.  487;  20  S.  W.  872;  McClel-  's  Connolly  v.  Crescent  City  R. 

land  V.  Louisville,  etc.,  K.  Co.,  94  Co.,  41  La.  57 ;   6  So.  259 ;   6  So. 

Ind.  276;   Nash  v.   Southern  Ey.  526;  3  L.  E.  A.  133. 

Co.,  136  Ala.  177;   33  So.  932.  ?»  Haug  v.    Great   Northern   E. 

re  Meyer  v.  Pacific  Co.,  40  Mo.  Co.,   8   N.   D.  23;    77   N.   W.   97; 

151.  42  L.  E.  A.  664.    The  agent  at  the 

77  Louisville,  etc.,  E.  Co.  v.  Sul-  depot  knew  of  his  intoxicated  con- 
dition. 
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sion  extends  further,  and  a  passenger  who  becomes  offensive 
or  annoying  to  other  passengers,  by  reason  of  his  intoxicated 
condition,  may  be  expelled.""  This  is  especially  true  if  he 
refuses  to  pay  his  fare,  becomes  boisterous  and  uses  profane 
and  obscene  language.  ^^  Permitting  a  passenger  to  enter  a 
car  when  drunk  is  not  a  waiver  of  a  right  to  expell  him.*^  ^ 
Even  though  a  ^isterous  passenger  be  sick  and  not  intoxicated, 
the  conductor  may  eject  him  if  he  honestly  thinks  he  is 
drunk  and  the  passenger  offers  no  explanation  of  his  condi- 
tion.'^ A  drunken  passenger,  offensive  to  the  other  passengers 
by  reason  of  his  boisterous  conduct,  may  be  removed  to  the 
baggage  car  and  compelled  to  ride  there.^*  If  the  drunken 
passenger  assail  the  conductor  putting  him  off  by  shooting 
at  him,  and  the  conductor  in  return  shoot  and  wound  him, 
believing  in  his  excitement  that  it  is  necessary  for  his  self- 
defense,  the  company  will  not  be  liable,  though  the  conduc- 
tor was  not  fully  excusable  for  shooting.^"  In  making  the 
expulsion  due  care  for  his  safety,  having  reference  to  the 
time,  place  and  surroundings,  must  be  used.*"  If  he  have 
not  sufficient  capacity  to  take  care  of  himself,  and  by  reason 
of  his  drunkenness  he  is  put  off  in  a  place  of  danger  and  there- 
after in  such  place  is  injured  or  killed,  the  expulsion  will  be 
regarded  as  the  proximate  cause  of  his  injury.*'^     But  mere 

80  Edgerly  v.  Union  St.  E.   Co.  82  Louisville,  etc.,  E.  Co.  v.  Ijo- 
(N.    H.),    30    Atl.    558;    Putnam       gan,  88  Ky.  2325    10  S.  W.  655; 

v.   Broadway,  etc.,  E.   Co.,  55  N.  10  Ky.  L.  Eep.  798 ;  3  L.  E.  A.  80. 

Y.  108;  14  Am.  Eep.  190;  Murphy  ss  Lemout   v.   Washington,    etc., 

V.   Union  E.  Co.,   118  Mass.  228;  E.  Co.,  1  Mackey,  180. 

Lemont    v.    Washington,    etc.,    E.  84  Sullivan  v.  Old  Colony  E.  Co., 

Co.,  1  Mackey,  180;  Peavy  v.Geor-  148  Mass.   119;    18  N.  E.  678;    1 

gia,  etc.,  Co.,  81  Ga.  485;  8  S.  E.  L.  R.  A.  513. 

70 ;    Central   Ey.    Co.   v.   Mackey,  85  Peavy  v.  Georgia,  etc..  Co.,  81 

103  III.  App.  15 ;  Chesapeake,  etc.,  Ga.  485 ;  8  S.  E.  70. 

E.  Co.  V.  Eobinette   (Ky.),  107  S.  se  Louisville,  etc.,  E.  Co.  v.  John- 

W.    763;    32    Ky.    L.    Eep.    1077;  son,  108  Ala.  62;  19  So.  51;  31  L. 

Stringfleld    v.    Louisville   Ey.   Co.  E.    A.    372;    Central    Ey.    Co.    v. 

(Ky.),    105   S.   W.    1190;    32   Ky.  Mackey,  103  111.  App.  15. 

L.  Eep.  578;  Hudson  v.  Lynn,  etc.,  s?  Gill  v.  Eochester,  etc.,  E.  Co., 

E.  Co.,  178  Mass.  64;  59  N.  E.  647.  37  Hun,   109;    Louisville,  etc.,  E. 

81  Johnson  v.  Louisville,  etc.,  E.  Co.  v.   Johnson,   108  Ala.   62;    19 
Co.,  104  Ala.  242;   16  So.  75.  So.  51;  31  L.  K.  A.  372;  Johnson 
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intoxication  of  the  passenger  is  not  enough  to  render  the 
company  liable,  unless  it  was  sufficient  to  take  away  con- 
sciousness or  the  power  to  consider  and  understand  the  dan- 
ger to  Avhich  he  is  exposed  or  deprive  him  of  physical  capac- 
ity to  take  care  of  himself  and  avoid  danger;  and  he  must 
use  due  care,  if  he  can,  to  avoid  being  injured.'*  If  the  intox- 
icated condition  came  on  after  the  passenger  is  ejected,  by 
reason  of  his  having  previously  drank  liquor  to  excess,  the 
company  will  not  be  liable  for  his  injuries  received  by  reason 
of  the  fact  he  was  not  able  because  of  his  drunken  condition, 
to  take  care  of  himself  when  injured.'"  If  put  off  at  a  place 
not  dangerous,  as  by  the  side  of  the  track,  even  in  the  coun- 
try, and  he  goes  upon  the  track  and  is  injured,  the  company 
is  not  liable,""  unless  he  was  so  incapacitated  as  not  to  be  able 
to  appreciate  his  danger,  in  which  event  he  should 
be  left  at  a  station  or  in  charge  of  some  person."^  Where 
a  passenger  was  drunk  and  persisted  in  swearing  in  the  pres- 
ence of  lady  passengers,  and  upon  being  requested  by  the 
conductor  to  quit,  he  denied  that  he  had  been  swearing,  and 
on  being  told  he  had  been  profane  he  called  the  conductor  "a 
damned  liar,"  and  said  he  would  swear  as  much  as  he 
"damned  pleased,"  and  that  he  "would  be  God  damned  if  he 
would  be  put  off  the  car,"  it  was  held  that  he  was  guilty  of 
a  breach  of  the  peace  and  could  be  ejected."^  A  passenger 
who  falls  into  so  deep  a  sleep  that  he  cannot  be  aroused,  hav- 
ing the  appearance  of  being  drunk,  may  be  expelled,  though 

V.  I-ouisville,  etc.,  E.  Co.,  104  Ala.  so  McClelland  v.  Louisville,  etc., 

242;    16  S.  E.  75;   Tuttle  v.  Cln-  E.    Co.,    94    Ind.   276;    Louisville, 

cinnati,   etc.,   Uy.    Co.    (Ky.),    80  etc.,  E.   Co.   v.   Lewis,   14  Ky.   L. 

S.  W.  802;  26  Ky.  L.  Eep.  152.  Eep.  771;   Ham  v.  Delaware,  etc., 

88  Johnson  v.  Louisville,  etc.,  E.  Co.,  142  Pa.  617;   21  Atl.  1012. 

Co.,    104    Ala.    242;     16    So.    75;  9i  Gill  v.  Eochester,  etc.,  E.  Co., 

Edgerly  v.  Union  St.  E.  Co.    (N.  37  Hun,  109.    See  Johnson  v.  Chi- 

H.),   36   Atl.   558;    Ham  v.  Dela-  cago,  etc.,  E.   Co.,  58  Iowa,   348; 

ware,  etc.,   Co.,    142   Pa.   617;    21  12  X.  W.  339. 

Atl.     1012 ;     Conolly    v.    Crescent  "2  Robinson  v.  Eockland,  etc.,  St. 

City  E.  Co.,  41  La.  57;  5  So.  259;  E.  Co.,  87  Me.  387;  32  AtL  994; 

6  So.  526;  3  L.  E.  A.  133.  29  L.  E.  A.  531. 

8»  Johnson  v.  Louisville,  etc.,  E. 
Co.,  104  Ala.  242;  16  So.  75. 
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he  in  fact  is  not  drunk,  his  conduct  justifying  the  inference 
that  he  is  drunk.'^  Even  though  a  passenger  use  no  violence, 
yet  if  he  is  so  drunk  he  vomits  in  the  ear,  he  may  be  ex- 
pelled, for  he  is  offensive  to  the  other  passengers."* 

Sec.  1204.    Passenger  forfeiting  right  to  carriage  by  bois- 
terous coi^uct. 

A  passenger  may  forfeit  his  right  to  carriage  by  his  con- 
duet  which  endangers  the  lives  or  safety  of  the  trainmen  or 
other  passengers.  Thus  where  a  passenger  was  not  so  drunk 
as  to  be  helpless,  but  was  boisterous,  and  he  followed  the  con- 
ductor from  car  to'  ear  with  a  knife  threatening  to  kill  him, 
thus  causing  great  excitement  among  the  passengers ;  and  after- 
being  locked  out  of  the  car  reserved  for  ladies  he  slyly  pulled 
the  bell  cord,  thus  stopping  the  train,  whereupon  the  train- 
mep  ejected  him,  although  it  was  night,  yet  not  too  dark  to 
see  the  track  distinctly,  and  the  weather  was  not  cold  nor  in- 
clement, it  was  held  that  the  company  was  not  liable  for  his 
death  caused  by  another  train  on  the  same  track  running 
over  him.'" 

Sec.  1205.    Carriers  leaving  drunken  passenger  in  a  dan- 
gerous place. 

If  a  carrier  has  notice  of  the  drunken  condition  of  a  per- 
son it  is  carrying,  then  it  is  not  due  care  on  its  part  to  leave 
him  in  a  dangerous  place.  Thus  if  it  leaves  a  passenger  so 
far  incapacitated,  to  its  knowledge,  by  the  voluntary  use  of 
intoxicating  liquors  as  to  produce  mental  incapacity  in  him 
to  know  or  appreciate  his  danger  or  care  for  himself,  upon 
the  railway  tracks  or  near  them,  and  he  is  injured  by  a  pass- 

93  Hudson  V.  Lynn,  etc.,  E.  Co.,  66   S.   W.   1051;    23   Ky.   L.   Eep. 

178  Mass.  64;  59  N.  E.  647.  2341. 

9*  C!onverse    v.    Railway    Co.,    2  95  Louisville,  etc.,  E.  Co.  v.  Lo- 

McArthur,  564;  Edgerly  v.  Union  gan,  88  Ky.  232;   3  L.  E.  A.  80; 

St.  E.-  Co.    (N.  H.),  36  Atl.  558;  10    S.    W.    655;    Railroad    Co.    v. 

Chicago,  etc.,  E.  Co.  v.  Eandolph,  Valleley,    32    Ohio,    345;    30   Am. 

65  111.  App.  208;  Chesapeake,  etc.,  Eep.  601. 
E.  Co.  V.  Saulsberry,  112  Ky.  915; 
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ing  train,  it  is  liable;  for  its  wrong  in  thus  leaving  him  is 
the  proximate  cause  of  his  injury.^"  Thus  where  an  intoxi- 
cated person  entered  a  train  at  C  with  a  ticket  for  H,  and 
when  the  train  reached  L,  a  station  between  C  and  H,  the 
brakeman  (whose  duty  it  was  to  do  so)  failed  to  announce 
the  name  of  the  station,  but  someone  in  the  car  called  out 
"H,"  as  if  naming  the  station,  and  the  intoxicated  person, 
believing  it  to  be  his  station,  endeavored  to  alight  from  the 
train  in  the  usual  manner,  and  the  employes  of  the  company, 
without  giving  any  warning,  carelessly  started  the  train  and 
thereby  he,  without  his  fault,  was  thrown  violently  from  the 
car  platform  onto  the  track,  rendering  him  unconscious,  of 
which  fact  as  well  as  his  intoxicated  condition  the  employes 
of  the  company  had  notice,  and  soon  after,  and  while  he  was 
in  a  dazed  and  partially  unconscious  condition,  at  a  point 
seventy  rods  distant  from  L,  the  employes  of  another  train, 
having  knowledge  of  the  fact  of  his  fall  from  the  train  and 
his  condition  in  time  to  have  avoided  injuring  him  by  the 
exercise  of  ordinary  care,  negligently  and  without  giving  any 
signal  or  waming  of  the  approach  of  the  train,  or  taking  any 
precaution  to  avoid  injuring  him,  caused  its  train  to  run 
upon  him,  thus  causing  his  death,  the  company  was  held 
liable.  "Here,"  said  the  court,  "the  carrier  knowingly  left 
its  passenger  upon  the  track,  knowing,  also,  that  injury  from 
a  fall  had  impaired  his  mental  faculties,  and  it  cannot  be 
held  blameless  and  its  passenger  declared  a  trespasser.  The 
wrong  of  the  carrier  in  leaving  its  injured  passenger  on  the 
track,  exposed  to  great  and  known  peril,  without  mind  enough 
to  care  for  himself,  was  the  proximate  cause  of  his  death. 
The  case  is  stronger,  not  weaker,  in  the  fact  that  those  in 
charge  of  the  train  which  ran  upon  him  were  informed  as  to 
his  misfortune  and  his  injury,  and  the  two  acts  of  negligence 
combined  in  one  efficient  cause,  and  the  effect  which  might 
naturally  have  been  expected  did,  in  fact,  result.  The  con- 
so  Cincinnati,  etc.,.  E.  Co.  V.  C.  709;  16  S.  E.  766;  19  L.  R.  A. 
Cooper,  120  Ind.  469;  22  N.  E.  327;  Sullivan  v.  Seattle,  etc.,  Co., 
320;  6  L.  R.  A.  241;  Roseman  V.  44  Wash.  53;  85  Pac.  786. 
Carolina   Central   R.   Co..   112   N. 
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curring  wrongs  blended  in  one  strong  unity  producing  a  legal 
tort  for  which  the  wrongdoer  must  make  compensation." 
But  where  a  drunken  man  was  put  off  at  a  flag  station  on  a 
dark  night,  where  were  only  three  houses,  and  left  alone,  and 
six  hours  later  he  was  killed  by  another  train  half  a  mile 
from  the  station,  the  company  was  held  not  liable,  though  he 
was  in  such  a  '^ndition  that  he  seemed  to  know  nothing,  it 
not  appearing,  from  these  facts  that  the  expulsion  was  the 
proximate  cause  of  his  death.''  Where  a  drunken  passenger 
was  properly  expelled  from  the  car,  but  at  a  place  from 
which  he  could  escape  only  by  following  the  roughly  ballasted 
railroad  track  and  crossing  cattle  guards  on  one  side  and  a 
bridge  over  a  creek  on  the  other,  it  was  held  that  the  com- 
pany was  liable  for  his  death.®'  And  where  a  trespasser  got 
on  a  train  standing  in  a  cut  when  he  was  in  a  grossly  drunken 
condition,  and  the  trainmen  at  once  put  him  off,  leaving  him 
in  the  cut,  they  knowing  a  passenger  train  would  soon  pass 
through  the  cut,  but  informed  the  company's  superintendent 
and  nearest  station  agent  of  his  peril,  it  was  held  that  the 
company  was  liable.  "If  the  decedent,"  said  the  court,  "had 
boarded  the  train  several  miles  from  the  cut,  and  after 
reaching  there  had  been  removed,  under  the  circumstances 
described,  it  seems  to  us  that  no  one  would  have  had  any 
difficulty  in  reaching  the  conclusion  that  death  or  great 
bodily  harm  would  have  been  the  natural  and  probable  result 
of  the  removal,  and  a  liability  would  have  been  incurred  by 
the  appellee.  In  this  case,  according  to  the  averments  of  the 
petition,  he  got  on  the  train,  and,  after  getting  on,  was  a 

88*  Cincinnati,    etc.,    E.    Co.    v.  ing  at  the  time  he  was  Hot  in  a 

Cooper,    120   Ind.    469;    22   N.   E.  condition  to  appreciate  such  dan- 

320;  6  L.  E.  A.  241.  ger. 

In  this  case  the  court  does  not  »'  Haley  v.  Chicago,  etc.,  E.  Co., 

put    the    right    of    recovery    upon  21  Iowa,  15. 

the  acts  of  those  in  charge  of  the  s)8  Louisville,  etc.,  E.  Co.  v.  John- 
train  which  ran  over  the  deceased,  son,  108  Ala.  62;  19  So.  51;  31 
but  upon  his  condition  caused  by  L.  E.  A.  372;  Louisville,  etc.,  E. 
the  negligence  of  the  agents  at  L.  Co.  v.  Johnson,  92  Ala.  204;  16 
in  placing  him  or  permitting  him  So.  75. 
to  take  a  position  of  danger,  know- 
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trespasser,  just  the  same  as  if  he  had  hoarded  it  at  another 
station  and  been  carried  to  that  point.    Getting  on  the  train 
was  an  accomplished  fact.    The  fact  that  he  had  just  got  on 
the  train  while  it  was  standing  in  the  cut  did  not  give  those 
in  charge  of  it  the  right  to  seize  and  hurl  him  from  it,  without 
regard  to  consequences;  neither  did  tliat  fact  give  them  the 
right  to  eject  him,  regardless  of  time,  place  and  circumstances 
and  his  physical  and  mental  condition.     They  had  no  more 
right  to  jeopardize  his  life  in  his  removal  because  he  had 
been  on  the  train  but  a  short  time  than  they  would  have  had, 
if  he  had  been  carried  to  that  point  from  elsewhere.     The 
right  to  remove  a  trespasser  does  not  depend  upon  the  ques- 
tion as  to  the  length  of  time  he  has  been  on  the  train ;  neither 
is  the  liability  of  the  railroad  company  affected  by  the  fact 
that  the  trespasser  has  been  on  the  train  a  long  or  short  time. 
That  fact  has  nothing  to  do  with  the  case.    The  same  respon- 
sibility attaches  for  the  removing  of  him  in  the  one  case  as  in 
the  other. " "'     In  another  case  a  person  who  had  failed  to 
pay  his  fare  on  demand  was  put  off  when  drunk,  in  a  deep 
snow,  and  he  fell  and  laid  on  it  until  he  was  badly  frozen, 
entailing  the  loss  of  some  toes,  fingers  and  part  of  his  heel. 
The  company  was  held  liable  for  his  injuries.^     In  a  case 
where  a  drunken  trespasser  was  put  off  in  a  cut  in  the  rail- 
road, on  either  side  of  which  was  a  wire  fence,  and  the  trial 
court  in  an  instruction  assumed  that  the  agents  of  the  com- 
pany had  the  right  to  eject  a  trespasser,  regardless  of  time, 
place  and  circumstances  and  his  physical  and  mental  con- 
dition, this  was  held  error,  and  the  court  saying  the  facts 
showed  the  company  was  liable:    "It  seems  to  us  that  the 
ordinary  principles  which  characterize  humanity   condemn 
such  claim  [that  the  company  was  not  liable].    If  the  claim 
of  appellee  be  true,  that  the  decedent  was  ejected  in  a  cut, 
away  from  any  station,  v.'ith  banks  and  fences  on  either  side 

99Waldron  v.  Louisville,  etc.,  E.  R.  Co.  v.  Ellis,  97  Ky.  330;  30  S. 

Co.,   Ill   Ky.   30;    63   S.  W.  580;  W.  979;   17  Ky.  L.  Rep.  259. 

54  L.  R.  A.  919;   Louisville,  etc.,  J  Louisville,  etc.,  R.  Co.  v.  Sul- 

R.   Co.  V.    Sullivan,   81   Ky.   624;  livan,  81   Ky.   624;    50  Am.   Rep. 

50  Am.  Kep.  186;  Louisville,  etc.,  186. 


§  1205  DRUNKENNESS.  2212 

of  the  track,  in  such  mental  or  physical  condition  as  rendered 
him  incapable  of  taking  care  of  himself,  the  officer  with  a 
knowledge  of  his  condition,  then  it  was  no  less  wrong  to 
eject  decedent  under  such  circumstances  than  it  would  have 
been  to  have  ejected  from  the  train  a  toddling  child  who  had 
not  mental  capacity  to  know  the  danger  of  walking  upon  a 
railroad  track,  «r  the  physical  ability  to  avoid  such  danger 
if  he  had  the  mental  capacity  to  discern  it.  Would  anyone 
contend,  if  appellant  should  kill  a  child  under  such  circum- 
stances, that  it  would  not  be  liable  to  damages  therefor?" - 
"When  the  carrier  discovers  that  one  helpless  from  intoxica- 
tion is  upon  the  train  without  right,  it  must,  in  selecting  a 
safe  place  to  put  him  off,  have  regard  to  his  actual  condition, 
physical  and  mental,  M'ithout  any  reference  to  his  respon- 
sibility for  such  condition.  The  law  declares  to  the  carrier 
that  it  shall  not  expose  him  to  great  peril,  even  in  exercising 
its  undoubted  right  to  eject  him:  and,  in  declaring  whether 
he  will  be  subjected  to  peril,  not  only  must  climatic  conditions, 
the  propinquity  of  shelter,  and  other  matters  be  taken  into 
account,  but  also  the  actual  state  of  his  mind  and  bodily 
health  and  strength,  if  known  to  the  agent  of  the  carrier. ' '  ^ 
Thus,  for  the  trainmen  to  permit  a  thoroughly  intoxicated 
passenger  to  sing  and  dance  in  a  baggage  car  having  both  of 
its  side  doors  wide  open  is  an  act  of  negligence  on  its  part, 
and  the  rule  of  contributory  negligence  on  his  part  does  not 
apply  to  such  an  instance.*  But  a  railroad  company  right- 
fully putting  a  drunken  passenger  off  at  a  station  in  a  suitable 

2  Louisville,  etc.,  R.  Co.  v.  Ellis,  Co.  v.  Pitzer,  109  Ind.  186;   63  N. 

97   Ky.    330;    30    S.    W.   979;    17  E.  310;  10  X.  E.  70;  98  Am.  Eep. 

Ky.  L.  Eep.  259.  387;    Eoseman   v.   Caroliiia    Cent. 

sHauk    V.    Great    Northern    E.  E.  Co.,   112.  N.  C.  716;    16  S.  E. 

Co.,   8   N.   D.   23;    77   N.   W.   97;  766;    19  L.  E.  A.   327;   Brown  v. 

42  L.  E.  A.  669;   Eailway  Co.  v.  Chicago,  etc.,  E.  Co.,  51  Iowa,  238; 

Valleley,  32  Ohio  St.  349;  30  Am.  1  N.  W.  487;  Isbell  v.  New  York, 

Rep.   601;    Atchison,   etc.,   R.    Co.  etc.,  R.  Co.,  27  Conn.  393;  71  Am. 

V.   Weber,    33    Kan.    554;    6   Pac.  Dec.  18. 

877;    52  Am.  Eep.  543;   Connolly  *  Wheeler  v.  Grand  Trunk,  etc., 

V.   Crescent   City   E.   Co.,   41    La.  E.  Co.,  70  N.  H.  607 ;  50  Atl.  103 ; 

61;    5   So.  259;    6   So.   526;    3   L.  54  L.  E.  A.  955. 
B.  A.   133;   Indianapolis,  etc.,  B. 
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place  is  not  liable  if  he  pursues  the  tram  and  in  doing  so  is 
injured,  and  it  is  under  no  obligation  to  stop  its  train  to 
ascertain  the  extent  of  his  injuries.^  The  leaving  of  a  pas- 
senger in  a  public  highway,  near  dwellings,  is  not  the  proxi- 
mate cause  of  his  death  where  he  wanders  on  the  track  and 
is  killed  by  another  car.* 

Sec.  1206.    Greater  care  due  to  a  drunken  man  in  a  danger- 
ous place. 

If  a  drunken  man  is  in  a  place  of  danger  and  another 
knows  that  he  is  intoxicated  and  helpless,  such  other  person 
may  owe  him  a  greater  duty  than  if  he  were  not  intoxicated. 
Thus,  where  a  railroad  passenger,  greatly  intoxicated,  on 
alighting  from  a  train  went  into  the  switch  yard  of  another 
company  where  were  many  tracks  on  which  cars  were  being 
switched,  and  the  servants  of  the  latter  company  saw  and 
well  knew  his  physical  condition,  it  was  held  that  they  owed 
him  a  greater  duty  than  they  would  have  owed  to  a  sober 
man  under  the  same  circumstances,  and  that  it  was  not 
enough  to  merely  arouse  him  from  his  drunken  stupor  and 
tell  him  that  he  must  leave,  when  they  knew  from  his  condi- 
tion that  he  in  all  probability  would  again  sink  into  another 
stupor.'  So  where  the  servants  of  a  railroad  permitted  a 
passenger,  so  drunk  as  to  be  unconscious  of  what  he  was 
doing,  to  ride  upon  the  steps  of  a  moving  car,  they  well  know- 
ing his  condition  and  what  he  was  doing,  it  was  held  that 
the  company  was  liable,  although  he  took  no  care  for  himself.' 
Thus,  in  an  instance  of  putting  off  the  train  a  drunken  pas- 
senger, the  Supreme  Court  of  Alabama  said:  "If  a  passenger 
on  a  train  is  intoxicated  to  a  degree  to  render  him  unconscious 

5  Chesapeake,  etc.,  R.  Co.  v.  "This  being  true,  they  owed  him 
Saulsberry,  112  Ky.  915;  66  If.  one  of  two  alternatives,  either  to 
W.  1051;  23  Ky.  L.  Rep.  2341;  see  him  safely  out  of  the  yard, 
56  L.  R.  A.  580.  which  common  humanity  required, 

6  Edgerly  v.  Union  St.  Ry.  Co.  or,  failing  in  this,  to  watch  out 
(N.  H.),  36  Atl.  558.  for  him  as  the  engine  was  moved 

7  Cincinnati,  etc.,  R.  Co.  v.  about  in  the  corporation's  busi- 
Marrs,    119    Ky.    954;    85    S.    W.  ness." 

188;    70   L.    R.   A.    291;    Fagg   v.  s  St.  Louis,  etc.,  R.  Co.  v.  Carr, 

Louisville,   etc.,   R.    Co.,    Ill    Ky.       47  III.  App.  353. 
30;  63  S.  W.  580;  54  L.  R.  A.  919. 
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of  danger — ^unable  to  take  in  his  position,  surroundings  and 
perils  and  his  duty  to  avoid  them — or  he  does  not  possess  the 
power  of  locomotion,  and  is  put  off  by  a  conductor  on  account 
of  his  misconduct,  and  the  place  where  he  is  put  off  and  left 
is  dangerous  to  one  in  his  condition,  and  these  facts  are 
known  to  the  conductor,  he  would  be  guilty  of  reckless  and 
wanton  negligence,  rendering  the  company  in  whose  employ- 
ment he  is  liable  for  damages  resulting  from  his  negligence, 
although  the  person  ejected  and  injured  might  have  been 
legally  ejected  in  a  proper  manner  at  a  proper  place. ' '  ° 
So  it  has  been  held  that  a  railroad  company  cannot  be  held 
free  from  fault  where  its  trainmen  knowingly  permit  a 
passenger  who  is  beastly  drunk  to  go  out  alone  upon  the 
platform  of  a  moving  car.^°  In  an  Ohio  case  it  was  said: 
"It  might,  perhaps,  as  far  as  this  case  is  concerned,  be  con- 
ceded that  if  a  man  were  so  intoxicated  as  to  be  without 
reason,  sense  or  intelligence,  it  would  be  unlawful,  as  it  would 
be  inhuman,  to  expel  him  from  ears  at  night,  where  he  would 
be  just  as  likely  as  not  to  lie  down  upon  the  rails  and  go  to 
sleep.  We  may  concede,  further,  that  to  put  off  a  drunken 
man,  during  a  bitterly  cold  night,  in  the  woods,  far  from  any 
house,  when  the  probabilities  were  that  he  would  freeze  to 
death  before  help  could  reach  him,  would  be  as  indefensible 

9  Louisville,  etc.,  E.  Co.  v.  John-  A  very  drunken  man  has  been 
son,  108  Ala.  62;  19  So.  51;  31  compared  to  a  toddling  child;  and 
L.  R.  A.  372;  Louisville,  etc.,  R.  if  there  was  a  liability  for  its 
Co.  V.  Johnson,  92  Ala.  204;  16  injuries  there  would  be  for  his. 
So.  75;  Tanner  v.  Louisville,  etc.,  Louisville,  etc.,  R.  Co.  v.  Ellis,  97 
R.  Co.,  60  Ala.  621;  Isbell  v.  New  Ky.  330;  30  N.  W.  979;  Waldron 
York,  etc.,  R.  Co.,  27  Conn.  393;  v.  Louisville,  etc.,  R.  Co.,  Ill 
71  Am.  Dec.  78;  Kerwhacker  v.  Ky.  30;  63  S.  W.  580;  54 
Cleveland,  etc.,  R.  Co.,  3  Ohio  St.  L.  R.  A.  919;  Hauk  v.  Great 
172;  62  Am.  Dec.  246;  Louisville,  Northern  R.  Co.,  8  N.  D. 
etc.,  R.  Co.  V.  Sullivan,  81  Ky.  23;  77  N.  W.  97;  42  L.  R.  A. 
624 ;  50  Am.  Rep.  186 ;  Johnson  669 ;  Wheeler  v.  Grand  Trunk,  etc., 
v.  Chicago,  etc.,  R.  Co.,  58  Iowa,  R.  Co.,  70  N.  H.  607 ;  52  Atl.  103 ; 
348;  Louisville,  etc.,  R.  Co.  v.  54  L.  R.  A.  955;  Chesapeake,  etc., 
Ellis,  97  Ky.  330;   30  S.  W.  979.  R.  Co.  v.  Saulsberry,  112  Ky.  915; 

10  Fox  v.  Michigan  Cent.  R.  Co.,  66  S.  W.  1051;  56  L.  R.  A.  580. 
138   Mich.  433;    101   N.  W.   624; 

68  L.  R.  A.  336. 
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in  law  as  it  would  be  wicked  and  cruel  in  fact.  And,  further, 
to  put  a  man  off,  in  a  dark  night,  upon  a  high  railroad  bridge, 
or  upon  the  brink  of  a  precipice,  where  the  first  step  would 
be  destruction — this  could  find  no  justification  in  law.'"' 
' '  Through  all  the  cases  runs  the  principle  that  what  humanity 
requires  must  be  done  by  those  who  act  with  knowledge  of 
another's  helplessness."^-  But  a  railroad  company  is  not 
liable  for  putting  off  a  passenger,  apparently  drunk,  within 
the  limits  of  its  yards,  and  near  dwelling  houses,  who  is  able 
to  walk  and  carry  on  an  intelligent  conversation,  although 
the  conductor  putting  him  off  had  been  informed  at  the 
station  by  its  station  agent  that  the  man  was  not  fit  to  travel, 
where  ^uch  passenger,  when  asked  for  his  fare  refused  to  pay 
it  or  tell  his  destination.  In  such  an  instance  it  is  not  the 
station  agent's  duty  to  pass  upon  the  condition  of  the  pas- 
senger for  travel.^^  If  a  conductor  accepts  an  unattended 
passenger  who  is  so  drunk  he  cannot  take  care  of  himself,  the 
carrier,  although  not  an  insurer  of  his  safety,  yet  is  bound 
to  exercise  reasonable  care  to  protect  him  from  danger."  But 
where  a  conductor  at  the  station  took  a  drunken  passenger  to 
a  place  of  safety,  telling  him  to  remain  there  with  the  other 
passengers  until  his  train  arrived,  and  when  his  train  came  in 
he  was  run  over,  it  was  held  that  the  carrier  was  not  liable.^^ 

Sec.  1207.    Assaults  Toy  drunken  passenger  upon  other  pas- 
sengers. 
A  railway  company  is  not  liable  for  an  assault  by  a  drunken 
passenger    upon    another    passenger,    for    the    principle    of 

"Kailway    Co.   v.   Valleley,   32  York,  etc.,  E.  Co.,  27  Conn.  393; 

Ohio  St.  349;   30  Am.  Eep.  601.  71  Am.  Dec.  78. 

12  Indianapolis,   etc.,    K.    Co.    v.  is  Korn  v.  Chesapeake,  125  Fed. 

Pitzer,  109  Ind.  186;  6  N.' E.  310;  897;   63  L.  E.  A.  872. 

10  N.  E.   70;    58  Am.   Eep.  387;  "Price    v.    St.    Louis,    etc.,    E. 

Connolly  v.  Crescent  City  E.  Co.,  Co.,  75  Ark.  479;   88  S.  W.  575; 

41  La.  61;  5  So.  259;  6  So.  526;  Thixton    v.   Illinois    Cent.    E.    Co. 

3  L.  E.  A.  133;  Atchison,  etc.,  E.  (Ky.),  96  S.  W.  548;   29  Ky.  L. 

Co.  V.  Weber,  33  Kan.  554;  6  Pac.  Eep.  910;  Sullivan  v.  Seattle,  etc., 

877;   52  Am.  Eep.  543;   Brown  v.  Co.,  44  Wash.  53;   86  Pac.  786. 

Chicago,    etc.,    E.    Co.,    51    Iowa,  is  Thixton   v.   Illinois   Cent.    E. 

238;   1  N.  W.  487;  Isbell  v.  New  Co.   (Ky.),  96  S.  W.  548;  29  Ky. 

L.  Eep.  910. 


§  1207  DRUNKENNESS.  2216 

respondeat  superior  does  not  apply  to  such  an  instance.^" 
And  a  railroad  company  is  not  bound  to  provide  police  force 
to  control  and  prevent  an  angry  and  drunken  mob  from  enter- 
ing its  cars  at  a  station  and  assaulting  its  passengers.^'  Nor 
is  a  street  car  company  liable  for  the  act  of  a  drunken  man, 
who  quieted  Aowa.  on  being  told  by  the  conductor  he  must 
keep  quiet,  when  he  apparently  acquiesces  and  then  suddenly 
makes  an  unprovoked  attack  upon  a  fellow  passenger.^*  But 
it  is  the  duty  of  a  conductor  to  use  such  means  as  he  has  at 
hand  to  quiet  a  drunken  and  riotous  mob  who  have  entered 
a  car  and  are  insulting  and  assaulting  passengers,  and  to 
expel  its  members  if  he  can,  and  he  does  not  do  his  whole 
duty  if  he  do  not  do  so  by  reason  of  the  fact  that  he  is  collect- 
ing fares  in  the  other  cars  of  the  train.^°  And  where  a 
drunken  passenger  had  the  delirium  tremens,  was  laboring 
under  the  delusion  that  he  had  enemies  on  the  train  who  were 
pursuing  hiin,  and  because  of  his  condition  and  delusion  the 
conductor  apprehended,  or,  as  a  man  of  understanding, 
knowledge  and  experience  should  have  apprehended  the 
danger  he  might  mistake  some  passenger  for  his  supposed 
enemy  and  shoot  him,  either  in  imaginary  self-defense  or 
otherwise,  it  was  held  that  the  company  was  liable  for  his 
act  in  killing  a  passenger  whom  he  imagined  was  his  enemy. ^^ 
And  where  drunken  passengers  should  not  have  been  per- 
mitted aboard,  and  one  of  their  number  threw  a  bottle  which 
broke  and  a  piece  of  it  put  out  a  passenger's  eye,  the  company 
was  held  liable.'^  So  where  a  guard  on  an  elevated  railroad 
car  quarreled  with  a  drunken  passenger  who  was  upon  a 
crowded  platform,  whereby  the  crowd  jostled  another  pas- 
senger on  the  platform,  who,  in  order  to  protect  himself, 

10  Pittsburgh,    etc.,    E.  Co.    v.  s'  King  v.  Ohio,  etc.,  E.  Co.,  22 

Hinds,  53  Pa.  512;    91   Am.  Dec.  Fed.  413;    Spohn  v.  Missouri  Pa- 

224.  cific  R.  Co.,  87  Mo.  74. 

17  Pittsburgh,    etc.,    E.  Co.    v.  21  Pittsburgh,  etc.,  E.  Co.  v.  Pil- 
Hinds,  supra.  low,  76  Pa.  510;  Putnam  v.  Broad- 

18  Putman  v.  Broadway,  etc.,  E.  way,  etc.,  R.  Co.,  55  N.  Y.   108 ; 
Co.,  55  N.  Y.  108.  .  14  Am.  Rep.  190. 

19  Pittsburg,     etc.,     R.  Co.     v. 
Hinds,  supra. 
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seized  the  railing,  and  thereby  his  arm  was  caught  between 
the  railings  of  two  cars  and  injured,  it  was  held  that  the 
company  was  liable.^^  It  cannot  be  presumed  that  because  a 
man  is  drunk  when  received  as  a  passenger,  though  offensive 
to  others  as  well  by  his  demeanor  as  in  his  appearance,  that 
he  is  a  dangerous  man,  and  that  his  presence  on  the  car  will 
imperil  the  safety  of  the  other  passengers,  or  that  he  will 
violently  assault  them  without  provocation.^' 

Sec.  1208.    Notice  of  intoxication  of  passenger. 

Before  a  carrier  can  be  held  liable  because  of  an  injury  it 
has  occasioned  a  passenger  which  arises  out  of  his  drunken 
condition,  its  agents  in  charge  of  the  train  must  have  notice 
that  he  is  so  drunk  as  to  be  incapable  of  taking  care  of 
himself  or  appreciating  his  danger.  The  fact  that  he  is 
boisterous  and  drunk  does  not  necessarily  show  he  is  not 
capable,  under  the  particular  conditions  surrounding  him, 
to  take  care  of  himself.  Nor  is  the  conductor  "bound,  because 
of  what  he  did  see  and  hear,  to  institute  inquiry  among  the 
other  passengers  before  ejecting  [the  passenger],  or  to  act 
upon  their  opinions  given  afterwards  when  he  [has]  no 
reason  to  believe  that  the  intoxication  had  deprived  the 
intestate  of  the  mental  capacity  to  find  his  way,  or  physical 
power  to  follow  it  to  a  neighboring  house,  or  to  the  station." 
If,  however,  the  passenger  showed  symptoms  of  infirmity  or 
of  stupor,  in  the  presence  of  the  conductor,  then  it  is  a  ques- 
tion for  the  jury  whether  the  conductor  had  knowledge  of  his 
drunken   condition.-*     In  the   case   of   a   railroad   company, 

22  Graham  v.  :Maiihattan  R.  Co.,  Co.,  3  G-a.  App.  Ifil;  50  S.  E.  442; 

149  N.  Y.  336;  43  N.  E.  917.  Parker  v.  Winona,  etc.,  E.  Co.,  83 

zsputman  v.  Broadway,  etc.,  R.  Minn.  212;  86  N.  W.  2;  Tuttle  v. 

Co.,  55  K.  Y.   108;    14  Am.  Rep.  Cincinnati,  etc.,  Ry.  Co.  (Ky.),  80 

190.  S.  W.   802;   26  Ky.  L.  Rep.   152; 

2*  Roseman  v.  Carolina  Central  Illinois   Cent.    R.   Co.   v.   Proctor, 

R.  Co.,   112  N.  C.  709;    16  S.  E.  122  Ky.  92:  89  S.  W.  714;  28  Ky. 

766;   19  L.  R.  A.  327;  Cincinnati,  L.    Rep.   o!)8;    Strand    v.   Chicago, 

•  etc.,  R.  Co.  v.- JIarrs.  119  Ky.  954;  etc.,  E.  Co.,  67  Mich.  380;   34  N. 

85  S.  W.   188;    70  L.  R.  A.  291;  W.  712;   Fisher  v.  West  Virginia, 

Louisville,  etc.,  R.  Co.  v.  Johnson,  etc.,   R.   Co.,   39  W.   Va.   366;    19 

108  Ala.  62;   19  So.  51;  31  t.  R.  S.  B.  578;  23  L.  R.  A.  758. 
372;    Rolleatone   v.    T.    Cassier   & 
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notice  of  the  intoxicated  condition  of  a  drunken  passenger 
must  have  been  had  by  some  of  its  servants  operating  the 
train,  and  notice  to  a  newsboy  on  the  train  is  not  notice  to  it.-° 
A  mere  surmise  on  the  part  of  the  conductor  that  a  passenger 
sitting  on  the  car  steps  is  drunk  is  not  notice  to  him  of  his 
condition.^"  The  manner  and  conduct  of  a  passenger  in 
refusing  to  pay  his  fare  in  a  non-sensical  manner,  the  use 
of  rude  and  obscene  language  to  the  conductor,  such  as  no 
one  except  a  drunken  or  crazy  man  would  employ,  and  which 
evinces  a  want  of  rationality,  tends  to  show  the  conductor 
had  knowledge  of  his  intoxicated  condition.^^  For  the  purpose 
of  bringing  home  to  the  trainmen  a  passenger's  drunken 
condition,  it  is  proper  to  show  he  was  bloody  about  the  face 
and  his  clothes  had  mud  upon  them.-* 

25  St.  Louis,  etc.,  R.  Co.  v.  Carr,      L.  R.  A.  372;   Wheeler  v.  Grand 
47  111.  App.  353.  Trunk,  etc.,  R.  Co.,  70  N.  H.  607; 

26  St.  Louis,  etc.,  R.  Co.  v.  Carr,       50  Atl.  103;  54  L.  R.  A.  955. 

47  111.  App.  353.  28  Sullivan  v.  Seattle,  etc.,  Co., 

27  Louisville,  etc.,  R.  Co.  v.  John-      51  Wash.  71;  97  Pac.  1109. 
son,   108  Ala.  62;    19  So.  51;   31 
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Sec.  1209.    No  representation  made  by  insured  concerning 

his  use  of  intoxicating  liquors. 

If  an  applicant  for  a  policy  of  life  insurance  make  no 

representation  concerning  his  use  of  intoxicating  liquors,  and 

the  policy  issued  thereon  to  him  has  no  condition  relating  to 

their  use,  then  it  cannot  be  successfully  urged  by  the  insurer 

that  the   insured   was  addicted  to  the   use   of  intoxicating 

liquors  at  the  time  of  his  application  and  when  the  policy 

was  issued  to  him,  which  fact  or  habit  he  did  not  reveal  to  the 

2219 
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insurer  or  even  concealed  from  it.  By  applying  for  a  policy 
of  insurance,  and  by  accepting  it,  the  insured  neither  war- 
rants nor  represents  that  he  is  not  addicted,  however  great 
he  may  be  so  addicted,  to  the  use  of  intoxicating  liquors,  nor 
does  he  thereby  agree  to  refrain  from  their  use.  Even  though 
the  habit  of  their  excessive  use  will  shorten  the  insured's  life, 
yet  that  fact  ajjd  the  failure  to  reveal  his  habit  to  the  insurer 
before  the  policy  is  issued  will  not  avail  the  latter  as  a 
defense.^ 

Sec.  1210.     Statements  in  application  not  made  part  of  policy 
issued  thereon. 

Where  false  statements  concerning  the  applicant's  habits 
of  intoxication  or  drinking  are  made  in  his  application  for 
insurance  but  no  reference  is  made  to  them  in  the  policy 
issued  thereon,  such  false  statements  are  held  to  be  mere  repre- 
sentations and  do  not  avoid  the  policy.-  So  far  has  this  rule 
been  carried  that  where  the  application  contained  a  statement 
that  the  representations  in  it  were  the  basis  of  the  contract, 
and  the  policy  contained  a  clause  to  the  effect  that  the  policy 
-was  issued  "in  consideration  of  the  representations  made"  in 
the  application,  it  was  held  that  false  representations  in  such 
application  concerning  the  applicant's  habits  of  intoxication 
would  not  avoid  the  policy.'  And  one  court  has  even  gone 
further  than  this  and  held  that  where  the  applicant  "war- 
ranted" that  his  answers  and  representations  were  true,  and 
the  policy  issued  thereon  contained  a  clause  providing  that 
if  such  answers  and  statements  were  untrue  it  should  be  void, 
yet  the   court  refused  to  treat  as  warranties  the  answers 

1  Rawlins  v.   Dcsborough,   2   M.  Edinburgh,  etc.,  Co.,   10  Sc.  Sess. 

&  Rob.  328;   Rowls  v.  Americsin,  Cas.  (1st  series)  451. 

etc.,   L.   Ins.   Co.,   27   N.   Y.   282;  2  McVey  v.  Grand  Lodge,  53  N. 

84  Am.  Dec.  280.  J.   L.    17 ;    20   Atl.   873 ;    see   also 

An   occasional    case   holds   that  Campbell    v.    Kew    England    Mut. 

the  failure  to  reveal  his  habit  will  L.  Ins.  Co.,  98  Mass.  389 ;  Higbee 

avoid  the  policy  of  insurance,  on  v.  Guardian  Mut.  L.  Ins.  Co.,  66 

the  ground  of  concealment.     Mu-  Barb.  462. 

tual,  etc.,  Ins.  Co.  v.  Holterhoff,  2  3  American,  etc.,  Ins.  Co.,  39  N. 

Cin.  Sup.  Ct.  Rep.  379;  Forbes  v.  J.  L.  89. 
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relating  to  the  insured's  use  of  intoxicating  liquors,*  saying: 
"Inasmuch  as  the  policy  itself  does  not  distinctly  identify 
and  refer  to  the  written  application,  and  make  it  a  part  of 
the  policy,  I  am  inclined,  in  view  of  the  established  and 
reasonable  rule,  to  think  that  the  warranties  are  not  to  be 
created  or  extended  bj'^  construction,  and  the  doctrine  of  the 
later  and  best  considered  cases  to  hold  that  the  statements  in 
the  application  are  representations  and  not  warranties." 

Sec.  1211.  Statements  amounting  to  warranties  concerning 
drinking  habits. 
In  whatever  form  a  statement  is  made  in  the  application 
concerning  the  habits  of  intoxication  of  the  applicant,  and 
the  policy  distinctly  refers  to  them  and  provides  that  if  it  be 
false  then  such  policy  shall  be  void,  then  such  statement  is 
a  warranty  that  the  stateiqent  is  true,  and  if  false  the  policy 
will  be  void.^  Thus,  where  the  application  contained  a  clause 
that  the  applicant's  habits  were  "correct  and  temperate," 
and  the  policy  warranted  that  the  statements  made  in  such 
application  were  true,  but  the  statement  that  he  was  "tem- 
perate" was  false,  it  was  held  that  the  policy  was  void, 
because  such  a  statement  was  material  and  made  so  by  the 
agreement  of  the  insured  and  insurer.^  And  where  a  ques- 
tion in  the  application  was,  "Do  you  use  spirituous,  malt  or 
vinous  liquors  ?  If  so,  what  kind, ' '  and  the  answer  was  ' '  No, ' ' 
and  then  the  applicant  was  requested  to  "state  the  average 
quantity  you  use  each  day,"  and  "have  you  at  any  time 
used  them  to  excess,  if  so,  give  particulars,"  to  which  "no" 
was  given  for  the  answer,  and  the  insured  used  intoxicating 

*  Conover  v.  Massachusetts,  etc.,  Sess.  Cas.  (4th  Series)   1078;  Life 

Co.,  4  Bigelow  L.  &  Ace.  Ins.  Kep.  Association  v.  Foster,  11  Sc.  Sess. 

187.  Cas.  (3d  Series)   351. 

5  Miller  v.  Mutual,  etc.,  Ins.  Co.,  Contra,  Continental  Life  Ins.  Co. 

^1   Iowa,   216;    Knudson  v.  Great  v.  Thoena,  26  111.  App.  495. 

Council    (S.   D.),   63  N.  W.   611;  e  Standard,     etc.,     Ins.     Co.     v. 

Horton  v.  Equitable,  etc.,  Soc,  2  Lauderdale,  94  Tenn.   635;    30   S. 

Abb.     L.     Jr.     255;     Thomson     v.  W.  732;  Hartwell  v.  Alabama,  etc., 

Weems,   L.   E.  9   App.   Cas.   671;  In.  Co.  33  La.  Ann.  1353;  39  Am. 

Scottish,  etc.,  Soc.  v.  Buist,  4  Ct.  Eep.  294. 
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liquors  occasionally  and  temperately,  it  was  held  that  these 
questions  and  answers  were  equivalent  to  an  agreement  by 
the  insured  that  the  facts  sought  to  be  elicited  by  these  ques- 
tions were  material,  and  whether  they  be  regarded  as  war- 
ranties or  representations,  their  untruthfulness,  coupled  with 
the  effect  they  were  calculated  to  have  upon  the  insurer  in 
accepting  or  rejecting  the  insured  as  a  risk  and  in  determining 
what  premium  to  charge,  avoided  the  contract/  ' '  The  declara- 
tions," said  the  court,  '"'show  on  their  face  that  they  were 
submitted  to  the  insurance  company  as  a  presentation  of  the 
elements  upon  which  it  should  be  decided  whether  to  accept 
or  reject  the  application,  and  to  estimate  the  risk  proposed 
to  be  assumed.  The  facts,  circumstances  and  conditions  were 
to  be  the  basis  of  the  contract,  its  foundation  or  the  faith  of 
which  it  was  to  be  entered  into.  If  wrongly  presented  in 
any  respect  material  to  the  risk,  the  policy  that  might  be 
issued  therefrom  will  not  take  effect.  To  enforce  it  would 
be  to  apply  the  insurance  to  a  risk  that  was  never  presented. 
The  test  as  to  the  effect  of  a  misrepresentation  is  whether  it 
may  or  may  not  have  influenced  the  insurer  in  determining 
whether  to  accept  the  risk  and  what  premium  to  charge.  We 
think  the  application  of  this  test  to  the  case  at  bar  must  defeat 
recovery  by  the  beneficiaries  of  the  policy. ' ' 

Sec.  1212.  Statements  that  applicant  is  "temperate"  or  of 
"temperate  habits." 
If  we  look  into  the  cases  for  a  definition  of  "temperate" 
or  of  "temperate  habits,"  we  will  find  it  difficult,  if  not 
impossible,  to  find  one.  Said  a  judge  in  an  English  case: 
"I  believe  it  to  be  useless  to  attempt  a  precise  definition 
of  what  constitutes  'temperate  habits'  or  'temperance'  in  the 
sense  .in  which  these  expressions  are  ordinarily  employed. 
Men  differ  so  in  their  capacity  for  imbibing  strong  drinks 

7  Brignac    v.    Pacific,    etc.,    Ins.  note,  pp.   615,  616;    38  Am.   Rep. 

Co.,  112  La.  574;   36  So.  595;  66  — ;     Chambers    v.    Northwestern, 

L.  R.  A.  322.     [Citing  Union  Mu-  etc.,   Ins.   Co.,   64  Minn.   495;    67 

tual  Life  Ins.  Co.  v.  Reif,  36  Ohio  N.  W.  367;  58  Am.  St.  Kep.  649.] 
St.   596:    38   Am.   Rep.   613,   and 
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that  quantity  affords  no  test.""  So  in  another  case  it  was 
said:  "Men  differ  widely  as  to  what  constitutes  intemperate 
habits.  Some  persons  of  extreme  views  may  regard  the 
slightest  indulgence  as  intemperance;  others,  perhaps,  would 
regard  a  man  as  sober  as  long  as  he  can  walk.  The  provi- 
sion in  the  policy  has  no  reference  to  extreme  views  on  either 
side."  ®  But  it  is  well  settled  that  the  terms  "temperate"  or 
of  "temperate  habits"  do  not  mean  a  total  abstinence  from 
the  use  of  intoxicating  liquors.^"  So  an  isolated  instance  of 
the  use  of  liquors  does  not  render  a  man  an  "intemperate" 
person  within  the  meaning  of  that  word  as  used  in  a  policy  of 
insurance  or  in  an  application  for  one ;  ^^  nor  does  an  occa- 
sional use  of  them.^^  Thus,  where  an  applicant  answered  in 
his  application  that  he  did  not  "use  any  intoxicating  liquors 
or  substances,"  it  was  held  that  "this  did  not  direct  the 
mind  to  a  single  or  incidental  use,  but  to  a  customary  or 
habitual  use"  of  liquor.^^  Even  the  occasional  use  of  liquor 
to  excess  ^'*  will  not  be  considered  to  render  the  applicant  an 
intemperate  person,  and  to  be  of  "intemperate  habits"  the 
use  must  be  "by  frequent  repetitions"  until  it  becomes  a 
"habit."  '*    Thus,  in  a  leading  case  it  was  said:    "An  attack 

8  Thomson  v.  Weemes,  L.  E.,  0  Co.  v.  Simpson   (Tex.  Civ.  App.), 
App.  Cas.  671.  28  S.  W.  837;  Union,  etc.,  L.  Ins. 

9  United  Brethren,  etc.,   Soc.  v.  Co.  v.   Reif,  36  Ohio  St.  S96;   38 
O'Hara,  120  Pa.  256;   13  Atl.  932.  Am.  Eep.  613. 

10  Brockway  v.  Mutual,  etc.,  Ins.  is  Van  Valkenburgh  v.  American, 
Co.,  9  Fed.  249;  McGinley  v.  etc.,  L.  Ins.  Co.,  70  N.  Y.  605. 
United  States  Life  Ins.  Co.,  8  is*  Fludd  v.  Equitable,  etc.,  of 
Daly  390;  7  Ins.  L.  Jr.  791;  Thorn-  U.  S.,  75  S.  C.  315;  55  S.  E.  762. 
son  V.  Weems,  L.  R.,  9  App.  Cas.  i*  Knickerbocker  L.  Ins.  Co.  v. 
671;  Meaeham  v.  New  York,  etc.,  Foley,  105  U.  S.  350;  DeCamp  v. 
Asso.,  120  N.  Y.  237;  24  N.  B.  New  Jersey,  etc.,  Ins.  Co.,  3  Ins. 
283.  I'-  Jr.   89;    Northwestern   L.   Ins. 

iiHorton   v.   Equitable  L.   Ins.  Co.  v.  Muskegon  Bank,  122  U.  S. 

Soc,  2  Abb.  L.  Jr.  255;  2  Bigelow  501;   7  Sup.   Ct.   Eep.   1221;   Van 

L.  &  Ace.  Ins.  Eep.  108.  Valkenburgh  v.  American,  etc.,  L. 

12  Meaeham  v.   New  York,  etc.,  Ins.   Co.,   70   N.   Y.    605;    Mutual 

Assoc,  120  N.  Y.  237;   24  N.  E.  Life    Ins.    Co.   v.    Simpson    (Tex. 

283;   Swick  v.  Home  L.  Ins.   Co.,  Civ.  App.),  28  S.  W.  837;  Fludd 

2  Dill.  160;  Grand  Lodge,  etc.,  of  v.  Equitable,  etc.,  of  U.  S.,  75  S. 

United  Workmen,  145  111.  308;  33  C.  315;  55  S.  E.  762. 
N.  E.  886;  New  York,  etc.,  L.  Ins. 
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of  delirium  tremens  may  sometimes  follow  a  single  excessive 
indulgence.  Ray,  in  his  Treatise  on  Medical  Jurisprudence, 
says  that  though  if  most  commonly  occurs  in  habitual 
drinkers,  after  a  few  days  of  total  abstinence  from  spirituous 
liquors,  it  may  be  the  immediate  effect  of  an  excess,  or  series 
of  excesses,  in  those  who  are  habitually  intemperate  as  well 
as  those  who  aye  not.  In  the  American  Encyclopedia,  under 
the  head  of  '  Delirium  Tremens, '  it  is  stated  that  it '  sometimes 
makes  its  appearance  in  consequence  of  a  single  debauch,' 
though  commonly  it  is  the  result  of  protracted  or  long- 
continued  intemperance.  "When  we  speak  of  the  habits  of  a 
person  we  refer  to  his  customary  conduct,  to  pursue  which 
he  has  acquired  a  tendency  from  frequent  repetition  of  the 
same  acts.  It  would  be  incorrect  to  say  that  a  man  has  a 
habit  of  anything  from  a  single  act.  A  habit  of  early  rising, 
for  example,  could  not  be  affirmed  of  one  because  he  was  once 
seen  on  the  streets  in  the  morning  before  the  sun  had  risen, 
nor  could  intemperate  habits  be  imputed  to  him  because  his 
appearance  and  actions  on  that  occasion  might  indicate  a 
night  of  excessive  indulgence.  The  court  did  not,  therefore, 
err  in  instructing  the  jury  that  if  the  habits  of  the  insured 
'in  the  usual,  ordinary  and  every  day  routine  of  his  life  were 
temperate,'  the  representations  made  are  not  untrue,  within 
the  meaning  of  the  policy,  although  he  may  have  had  an  attack 
of  delirium  tremens  from  an  exceptional  over-indulgence."'" 

15  Knickerbocker  Ins.  Co.  v.  Fo-  for  indispositions  pi-oduced,  "as  he 

ley,   105  U.  S.  350.     In  this  case  thought,"  by  the  use  of  intoxicat- 

to  the  question,  "Is  the  party  of  ing  liquors.    The  specific  instances 

temperate  habits?    Has  he  always  testified  to  were  not  controverted 

been  so?"  the  answers  were  "yes."  by    the    plaintiff's    witnesses,    but 

The  creditors  of  the  insured  took  they   said   generally   tlie   deceased 

out  the  policy  on  the  insured  to  had  been  a  man  of  temperate  hab- 

secure  the  payment  of  their  claims.  its.     There  was  a  verdict  for  the 

In  an  action  on  the  policy  three  plaintiff.     See  also  Holtun  v.  Ger- 

witnesses     testified    to     intemper-  mania  Life  Ins.  Co.,  139  Cal.  645; 

ance  on  the  part  of  the  insured.  73  Pac.  531. 

One  of  them,  the  insured's  family  See  also  Bickford  v.  New  York 

physician,  said  he  had  been  a  hard  State  Life  Ins.  Co..  quoted  in  Bliss 

drinker;  and  that  he  had  attended  on     Insurance      (2d     ed.),    §366, 

Jiira  for  delirium  tremens  and  not  where   it  was  held  that   a,   single 
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But  this  decision  of  the  United  States  Supreme  Court  has 
been  criticised  by  the  highest  judicial  authority  in  England 
in  a  case  where  it  is  said:  "As  I  read  the  rubric  and  report 
there  was  no  law  laid  down  in  that  case.  An  American  jury 
had  found  that  a  man  was  of  temperate  habits,  although  it 
had  been  proved  at  the  trial  that  he  had  an  attack  of  delirium 
tremens,  and  the  court  refused  to  disturb  the  verdict,  the 
main  reason  assigned  for  that  decision  being  a  statement 
occurring  in  some  treatise  on  medical  jurisprudence  to  the 
effect  that  in  the  case  of  an  intemperate  man  delirium  tremens 
is  occasioned  by  abstinence  from  drink,  and  in  the  case  of  a 
temperate  man  by  indulgence  in  liquor.?"  Even  if  it  had  been 
laid  down  as  matter  of  law,^'  I  should  hesitate  very  much  to 
adopt  such  a  standard  as  that.  A  man  suffering  from  delirium 
tremens  occasioned  by  recent  drinking  may  possibly  be  more 
temperate  than  another  man  who  is  similarly  afflicted  in  con- 
sequence of  his  having  abstained  from  his  usual  potations; 
but  I  should  not  like  to  affirm  that  either  of  them  was,  in  the 
ordinary  sense  of  the  term,  a  man  of  temperate  habits. ' '  ^* 
And  in  another  English  case  where  the  insured  represented 
he  was  "temperate"  when  he  had  previously  had  delirium 
tremens  the  court  gave  judgment  for  the  insurance  company, 
although  the  jury  specifically  found  he  had  made  the  state- 
ment   bona    fide.^^      Care    must    be    observed    in    consider- 

instance  of  delirium  tremens  would  i"  We    submit    that   this   deduc- 

not   avoid  a   policy  thereafter   is-  tion  or  conclusion  of  the  English 

sued  upon  the  statement  that  the  judge  is  incorrect  and  inaccurate, 

insured   was   a  temperate   person,  i'  And  we  think  it  was  so  laid 

saying:  "Intemperate  habits  in  an  down. 

Individual  are  to  be  established  by  is  Thomson  v.  Weems,  L.  R.,  9 

proving  general  and  specific  use  of  App.  Cas.  671. 

spirituous    liquors.      Proving    de-  i"  Hulton  v.  Waterloo,  etc.,  Co., 

lirium    tremens    is    in   effect   like  1    F.   &   F.   735.      See   New   Yorli 

proving  immoderate  use  of  liquor  Life  Ins.  Co.  v.  Parent,  3  Quebec 

prior   to   the   fit   of   delirium,   tre-  L.  E.   163. 

mens  for  a  longer  or  shorter  period.  In   a   rather   recent   Texas   case 

I  cannot  see  that  it  proves  more  the  questions  and  answers  were  as 

than   that.'  "      Consult   De    Camp  follows :    "Do  you  ever  drink  Wine, 

V.   New   Jersey   Mut.   Ins.   Co.,   3  spirits  or  malt  liquors?    Ans.    No. 

Ins.  L.  Jr.  89.  Q.    To  what  extent?     Ans.     Not 


§  1212  DRUNKENNESS.  2226 

ing  the  statements  made  concerning  the  drinking  habits 
of  the  insured,  for  if  the  questions  call  for  information 
respecting  his  habits  as  they  then  are,  then  it  is  immaterial 
what  his  habits  had  been  in  the  past;  and  evidence  of 
his  past  habits,  in  an  action  to  recover  the  amount 
of  the  policy,  issued  upon  the  application  containing 
answers  to  sucll  questions,  is  inadmissible.^"  Of  course,  if  the 
insurance  company  be  informed  by  the  answers  to  the  ques- 
tions whether  or  not  the  applicant  uses,  or  has  used,  intoxi- 
cating liquors,  even  though  such  answers  do  not  fully  dis- 
close the  use,  and  issues  a  policy  thereon,  it  will  be  estopped 
to  contest  a  right  of  action  on  such  policy  upon  the  ground 
that  the  insured  was  a  person  habitually  addicted  to  the  use 
of  intoxicating  liquors.-^  Proof  that  the  assured  was  an  in- 
temperate man  after  the  policy  was  issued  does  not  show 
he  was  one  at  the  date  of  its  issuance,^^  but  evidence  of  sub- 
sequent intemperate  habits  may  be  shown  if  accompanied  by 
some  evidence  of  previous  intemperate  habits.-^  Where  to 
the  question  whether  he  used  intoxicating  liquors,  and,  if  so,  to 

at     all.       Q.     Former     habits     of  sionally  would  take  a  drink,  tends 

drinking  wine,  spirits,  or  malt  liq-  strongly  to  show  that  the  use  of 

uors?     Ans.     Not  at  all."     A  re-  the  intoxicants  had  never  become 

covery  was  allowed  upon  the  pol-  habitual."     New   York   Mut.   Ins. 

icy,   although  there   was  evidence  Co.  v.  Simpson   (Tex.  Civ.  App. ), 

the  assured  "drank  freely  and  even  28  S.  W.  837. 

excessively."     "The  evidence   does  2'  America,  etc.,  Ins.  Co.  v.  Day, 

not  show,"  said  the  court,  "that  39  N.  J.  L.  89;  Horton  v.  Equit- 

Simpson  ever  habitually  drank  liq-  able,   etc.,    Soc,   2   Bigelow   L.    & 

uors.      Taking    the    testimony    of  Ace.  Ins.  Rep.  108;  Bacon  v.  New 

appellant  at  its  strongest,  it  would  England  Order  of  Protection,   123 

only  show  that  at  some  time  dur-  Fed.  152. 

ing  his  residence  at  Bryan,  Simp-  21  John    Hancock   Mut.    L.    Ins. 

son    was    considered    a    drinking  Co.  v.  Daly,  65  Ind.  6. 

man,    and   at   that   time   that   he  22  Gartside  v.  Connecticut  Mut. 

drank  freely  and  even  excessively.  L.  Ins.  Co.,  8  Mo.  App.  593. 

But  for  how  long  a  time  this  con-  23  United  Brethren  Mut.  Aid  Soc, 

tinued,  and  whether  or  not  it  had  120  Pa.  St.  256 ;  13  Atl.  932.  "It  was 

ever  acquired  the  force  of  habit,  a  link  in  the  chain,  which  might,  or 

is  left  uncertain  by  this  testimony.  might  not,  have  been  followed  up 

The  fact  that  after  he  moved  to  by  sufficient  other  evidence  to  ea- 

Eagle  Pass  he  was  not  addicted  to  tablish  a  habit  of  intemperance." 
any   such   habit,   though   he  occa- 
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what  extent,  accompanied  by  a  request  to  give  an  average 
quantity  for  each  day,  the  insured  answered,  "Only  in  sick- 
ness," but  it  was  shown  he  did  take  an  occasional  drink, 
though  not  addicted  to  the  habitual  use  of.  liquor,  this  was 
held  not  to  be  a  material  misrepresentation,  such  as  would 
avoid  the  policy.-*  So  where  an  applicant  answered  "No" 
to  the  question,  "Were  you  evpr  intoxicated?"  and  many  wit- 
nesses testified  to  having  previously  seen  him  in  a  hilarious  and 
noisy  mood,  walking  with  difflculty  from  drinking,  driving  fast, 
being  unable  to  sit  up  straight  when  driving,  although  they 
had  never  seen  him  when  he  could  not  drive,  and  some  of 
them  testified  that  he  acted  as  if  crazy  with  liquor  at  times, 
and  one,  a  physician,  said  he  had  once  found  him  in  a  state 
of  acute  alcoholism  when  examining  hira  for  commitment  to  a 
retreat,  it  was  held  that  a  finding  there  was  no  misrepresen- 
tion  was  justified  by  the  evidence.  So  in  the  same  ease  a  like 
answer  was  given  to  the  question, ' '  Do  you  use  alcoholic  stim- 
ulants ? ' '  and  evidence  showed  he  had  drunk  liquors  to  excess 
at  intervals  from  his  youth,  and  onee  had  been  in  a  medical 
examiner's  hospital  for  treatment  for  drunkenness,  but  the 
examiner  testified  the  insured  had  promised  to  reform,  and 
he  thought  he  had  done  so,  and  he  wrote  the  answers  to  the 
several  questions  for  him ;  and  a  nurse  in  the  hospital  testified 
that  he  twice  drank  about  that  time,  it  M'as  held  that  there 
was  no  misrepresentation,  for  the  question  and  answer  re- 
lated to  the  time  of  the'  application  and  not  to  the  past.^" 
Where  an  applicant  was  asked  what  was  his  "practice"  con- 
cerning the  use  of  intoxicating  liquors,  and  whether  he  had 
ever  been  "a  free  drinker,"  and  if  so,  to  what  degree,  and 
whether  he  had  ever  had  delirium  tremens,  and  the  insurer's 
instructions  to  its  medical  examiner  was  that  he  should  draw 
the  line  at  a  limit  of  a  daily  allowance  equivalent  to  one  and 
a  half  ounce  of  absolute  alcohol,  and  the  answers  to  these 
questions  were  made  warranties,  it  was  held  that  the  form  of 
the  questions  and  the  instructions  to  the  medical  examiner 
indicated  that  the  information  desired  was  the  applicant's 

21  Mutual,  etc.,  Ass'n  v.  Colter,  25  Bacon  v.  New  England  Order 

81  Ark.  205;  99  S.  W.  67.  of  Protection,  123  Fed.  152. 
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practice  or  habit  in  the  respect  inquired  about,  and  the  fact 
of  his  occasional  excess  did  not  show  a  breach  of  the  warranty 
where  the  answer  was  he  took  a  drink  once  a  month.^°  But 
if  the  applicant  falsely  state  that  he  is  "sober  and  temperate" 
it  will  avoid  the  policy,  although  with  no  intent  to  deceive,  it 
is  made  in  good  faith.-' 

Sec.  1213.    Death  resulting  from  intemperate  habits. 

Intemperate  habits,  occasioning  the  insured's  death,  ac- 
quired after  the  issuance  of  the  policy,  will  not  avoid  such 
policy.  "The  risk,"  said  the  Supreme  Court  of  Missouri, 
"was  taken  upon  the  statement  made  at  the  time  of  issuing 
the  policy,  and  had  no  reference  to  any  future  change  in  the 
habits  of  the  insured.  If  Eeichard  became  intemperate  sub- 
sequent to  the  issuing  and  renewal  of  the  policy,  and  this 
fact  could  be  set  up  in  a  bar  to  [a]  recovery,  we  see  no  reason 
why  intemperance  in  eating,  the  undue  exposure  of  the  person 
to  the  inclemency  of  the  weather,  or  any  other  act  tending 
to  shorten  life,  might  not  with  equal  propriety  be  pleaded  in 
bar. ' '  -*     But  if  the  statement  concerning  the  intemperate 

26  Equitable  Life  Assurn.  Soc.  v.  this  denial  on  his  part,  or  disbe- 
liiddell,  32  Tex.  Civ.  App.  252;  lief  as  to  his  condition,  does  not 
74  S.  W.  87.  affect  his  real  existence,  and  while 

27  Hartwell  v.  Alabama,  etc.,  from  misconception  of  the  truth, 
Ins.  Co.,  33  La.  Ann.  1353;  39  growing  out  of  a  perverted  or  dis- 
Am.  Rep.  294;  11  Ins.  L.  Jr.  897.  torted  view  taken  by  himself,  he 
In  this  ease  the  court  said:  "Hah-  may  be  acquitted  of  any  dishonest 
its  of  intemperance  generally  grow  attempt  at  deception  or  misrepre- 
upon  the  victim  gradually,  and  to  sentation,  his  solemn  declaration, 
him  insensibly,  and  he  is  aroused  although  made  without  fraudu- 
to  an  appreciation  of  his  true  con-  lent  or  untruthful  intent,  which 
dition,  if  at  all,  long  after  the  induces  another  to  bind  himself  in 
habit  has  become  fixed  and  has  at-  a  manner  [in]  which  he  would  not 
traeted,  if  not  public  attention,  at  have  [done]  in  the  absence  of 
least  that  of  those  who  are  thrown  such  declaration,  cannot  be  in- 
into  daily  or  constant  social  or  voked  to  the  detriment  of  that 
business  intercourse  with  him ;  and  other  who  binds  himself  on  the 
with  self-sufficiency  and  egotistical  faith  of  its  correctness.'' 

faith    in    himself    he    denies    and  28  Eeichard    v    Manhattan    Life 

resents    as    inapplicable    to    him       Ins.  Co.,  31  Mo.  518. 
what  is  apparent  to  others.     But 
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habits  of  the  insured  be  untrue,  and  they  are  material,  it  is 
not  necessary  that  his  death  should  be  caused  by  his  intempcr 
ate  habits  to  enable  the  insurer  to  avoid  the  polici .  ' '  The 
warranty  set  up  in  this  case  by  the  defendant,  and  the  only 
fact  to  be  ascertained  is  whether,  at  the  time  of  making  that 
warranty,  the  insured  was  then  or  had  ever  been  addicted 
to  the  excessive  or  intemperate  use  of  alcoholic  stimulants, 
or  did  then  use  intoxicating  drink  habitually  as  a  beverage."  ^'^ 
So  where,  in  answer  to  the  questions  if  the  applicant  had  ever 
had  the  delirium  tremens,  he  answered  "No,"  and  it  wan 
shown  that  a  short  time  before  the  application  had  been  madn 
he  had  had  them,  though  his  death  was  not  occasioned  by  the 
use  of  liquor,  it  was  held  that  there  could  be  no  recovery  on 
the  policy,  the  court  saying:  "No  one  can  doubt  that  if  the 
truth  had  been  told  with  respect  to  the  particulars  in  ques- 
tion the  medical  examiner  would  not  have  accredited  the  ap- 
plication, and  the  society  would  have  rejected  so  exceptionable 
a  candidate. "  ^° 

Sec.  1214.    Promises  concerning  future  habits. 

In  some  policies  are  inserted  a  promissory  clause  that  the 
insured  will  not  ' '  practice  any  pernicious  habit  that  tends  to 
shorten  life, ' '  which  is  usually  followed  by  a  forfeiture  clause 
if  the  promise  be  not  kept.  The  word  "habit"  is  construed 
to  apply  to  "habits  of  intoxication,"  and  the  promise  to  be 
a  warranty  which  will  avoid  the  policy  if  not  kept.''^  "We 
concede,"  said  one  court,  "that  no  particular  form  of  words 
wiU  make  a  statement  or  stipulation  a  warranty  where  it  is 

29  Horton  V.  Equitable,  etc.,  Soc,  "guarantee"  was  used);  Boyle  v. 
2  Abb.  L.  Jr.  255;  Swick  \.  Home  -Phoenix  Mut.  L.  Ins.  Co.,  Ram- 
Life  Ins.  Co.,  2  Dill.  160;  South-  sey'a  App.  Cas.  (Low.  Can.);  379 
combe  v.  Merrian,  1  C.  &  M.  286;  (promise  not  to  acquire  habits 
41  E.  C.  L.  159.  that  would  "increase  the  risk"  on 

aiMcVey  v.  Grand  Lodge,  53  X.  his  life)  ;   Schultz  v.  Mut.  L.  Ins. 

J.  L.  17;  20  Atl.  873.  Co.,   6   Fed.   672;    U  Ins.   L.  Jr. 

siHolteroff  v.  Mutual,  etc.,  Ins.  171;   Meacham  v.  N.  Y.  St.  Mut. 

Co.,   3   Am.   L.   Eec.  272;    Knight  Ben.  Ass'n,  120  N.  Y.  237;  24  N. 

V.  Mutual  Life  Ins.  Co.,  14  Phila.  E.  283   (statement  expressly  made 

187;   9  W.  N.  C.  501    (the  word  a  warranty). 
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apparent  that  it  is  not  the  intention  of  the  parties  to  make  the 
validity  of  the  contract  depend  upon  the  literal  truth  or  ful- 
fillment of  the  statement  or  stipulation/"  The  policy  here, 
however,  expressly  stipulates  that  if  his  'declaration  shall  be 
found  in  any  respect  untrue,  it  shall  be  void. '  "  **  So  in  an- 
other case  it  was  said:  "The  language  in  regard  to  future 
pernicious  habi^  is  far  more  than  a  declaration  of  intention. 
It  is  a  positive  representation  of  a  future  fact,  and  is  not  to 
be  regarded  as  an  expression  of  an  expectation  or  belief  of  the 
insured. ' '  ^*  Nevertheless  this  rule  has  not  always  prevailed ; 
and  it  has  been  held  that  expressions  concerning  the  future 
conduct  of  the  insured  are  nothing  more  than  expression  of  an 
intent  not  to  acquire  pernicious  or  drinking  habits,  and  con- 
sequently not  warranties  that  will  produce  a  forfeiture  of  the 
policy.  "The  assured  declared  as  a  matter  of  intention  that 
he  would  not  practice  any  pernicious  habit, ' '  said  the  Supreme 
Court  of  Pennsj'lvania.  "Was  this  declaration  of  future  in- 
tention false?  There  is  no  allegation,  much  less  proof  that  it 
was  so.  The  assured  might  well  have  intended  to  adhere  to  his 
declaration  in  the  most  perfect  good  faith,  yet  in  a  moment 
of  temptation  have  been  overcome  by  his  insidious  enemy. 
In  the  absence  of  any  clause  in  the  policy  avoiding  it  in  case 
the  assured  should  practice  any  such  habit,  and  of  any  cove- 
nant or  warranty  on  his  part  that  he  would  not  do  so,  we  do 
not  think  his  mere  declaration  to  that  effect  in  the  declaration 
sufiSeient  to  avoid  the  policy. ' '  ^'-  There  is  no  serious  question 
that  the  term  "pernicious  habit"  includes  "alcoholism,"  as 
previously  said.  Thus  the  following  instruction  given  to  a 
jury  was  held  to  be  correct :  ' '  The  deceased  had  an  appetite 
for  intexicating  drinks  to  such  an  extent  that  a  single  indul- 
gence necessarily  instigated  him  to  a  reception  of  it,  and  led 
him  into  what  have  been  called  sprees,  and  these  sprees  were 

S2  Citing  Wheeton  V.  Hardisty,  8  6   Fed.   672;    14  Ins.   L.  Jr.    171. 

El.   &  Bl.   239 ;    92   E.  C.  L.  232,  See  also  Standard  L.,  etc.,  Ins.  Co. 

and   Kingsley   v.   N.    E.   Mut,  F.  v.   Lauderdale,   94   Tenn.  635;    30 

Ins.  Co.,  8  Cush.  593.  S.  W.  732. 

33  HolterhofiF  v.  Mutual  Ben.  L.  so  Knecht   v.   Mut.  L.   Ins.  Co., 
Ins.  Co.,  3  Am.  L.  Ree.  272.  90  Pa.  St.  118;  35  Am.  Rep.  641; 

34  Schultz  V.   Mut.  L.  Ins.  Co.,  8  Ins.  L.  Jr.  639.  ' 
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frequent  and  rendered  him  incapable  of  controlling  his  appe- 
tite while  they  continued,  then,  although  there  were  inter- 
vals during  which  he  remained  entirely  sober,  there  was  such 
a  repetition  of  acts  of  drinking  as  amounts  to  a  habit. '  '^^  If 
the  promise  to  totally  abstain  from  the  use  of  intoxiaeting 
liquor  is  on  a  penalty  of  a  forfeiture  of  the  policy  if  the 
promise  be  not  kept,  then  a  single  act  of  indulgence  will  avoid 
the  policy.'' 

Sec.  1215.    Statutes  limiting  legal  e£fect  of  statements. 

In  a  few  States  statutes  have  been  enacted  which  limit  the 
legal  effect  of  statements  inserted  in  the  application;  and  of 
course,  change  what  would  otherwise  be  the  rule  with  refer- 
ence to  their  effect.  Of  course,  to  change  the  rules  followed 
by  the  courts,  a  statement  must  clearly  fall  within  the  pro- 
vision of  the  statute ;  for  such  a  statute  is  rather  strictly  than 
liberally  construed.^'  But  where  a  statute  provided  that  a 
"misrepresentation"  inserted  in  an  application  should  not 
avoid  the  policy  issued  thereon  unless  fraudulently  made,  or  it 
increased  the  risk,  it  was  held  that  the  word  "misrepresenta- 
tion" was  not  used  in  a  technical  sense,  but  included  war- 
ranties inserted  in  the  policy  by  reference  therein  made  to 

36  Holterhoff  V.  Mut.  Ben.  L.  Ins.  of' evidence  to  show  the  assured's 

Co.,  3  Am-  L.  Eec.  272.  habits    of    drinking.      Schultz    v. 

"Habit  is  defined  to  be  'fixed  or  Mut.  L.  Ins.  Co.,  6  Fed.  672 ;  14 
established  custom,  ordinary  course  Ins.  L.  Jr.  171. 
of  conduct.'  It  need  not  be  the  37  Such  at  least  is  the  rule  con- 
uniform  or  unvarying  rule,  but  to  cerning  such  promises  inserted  in 
be  a  liabit  it  must  be  the  ordinary  membership  certificates  in  mutual 
course  of  conduct,  the  general  rule  insurance  organizations.  Supreme 
or  custom.  It  may  have  excep-  Council  v.  Curd,  111  HI.  284;  no- 
tions. Exceptions  do  not  destroy  gins  v.  Supreme  Council,  76  Cal. 
a  rule.  But  unless,  vrhen  occa-  109;  9  Am.  St.  173;  Smith  v. 
sion  ofl'ers,  there  is  a  disposition  Father  Mathew,  36  Mo.  App.  184; 
or  probable  inclination  to  drink  and  there  is  no  reason  why  it 
to  excess,  intemperate  habits  can  should  not  apply  to  ordinary  poli- 
not  be  predicated."  Tatum  v.  cies  of  life  insurance. 
State,  63  Ala.  147.  38  Conover  v.  Mass.  Mut.  L.  Ina. 

Of  course,   such  a   clause  in   a  Co.,  1  Cent.  L.  Jr.  597;  4  Bigelow, 

policy  authorizes  the  introduction  etc.,  Ins.  Rep.  189. 
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such  application.""  Yet  where  a  statute  provided  that  no 
false  representation  should  avoid  the  policy  unless  "material," 
it  was  held  that  untrue  representations  made  by  the  insured 
concerning  his  use  of  intoxicating  liquors  would  not  avoid 
his  policy  unless  his  habits  in  the  use  of  intoxicating  liquors 
were  sufficient  to  impair  his  health.*" 

Sec.  1216.  Exi>ress  clause  concerning  use  of  intoxicating 
liquors. 
Notwithstanding  what  has  been  previously  said,  especially 
in  the  last  section,  courts  have  been  rather  inclined  in  recent 
times  to  enforce  liberally  clauses  inserted  in  policies  con- 
cerning both  the  past  and  future  use  of  intoxicating  liquors, 
upon  the  ground  that  such  clauses  tend  to  promote  morality.*^ 
Thus  a  clause  in  a  policy  withholding  benefits  if  the  insured 
died  from  the  use  of  intoxicating  liquors  is  valid,  even  in  a 
mutual  benefit  association,*-  and  a  provision  in  the  by-laws 
of  a  beneficial  association  empowering  its  directors  to  expel 
a  member  for  drunkenness  is  valid;  and  their  action  is  con- 
clusive, being  a  judicial  act,  "in  the  absence  of  fraud,"  and 
it  ' '  cannot  be  assailed  collaterally. "  *^  In  a  benefit  associa- 
tion an  agreement  as  to  total  abstinence  from  the  use  of 
liquors  is  binding,  and  to  defeat  an  action  on  the  policy  it  is 
not  necessary  that  the  association  shall  have  first  expelled  the 
member  on  whose  certificate  the  action  is  brought** 

Sec.  1217.    Cancellation  of  policy. 

Not  infrequently  the  policy  expressly  reserves  the  right  in 
the  insurer  to  cancel  the  policy  in  case  of  intemperate  habits 

89  White  V.  Provident,  etc.,  Soe.,  C.   (N.  Y.)   643,  affirmed  66  N.  Y. 

163  Mass.  108;  39  N.  E.  771.  441;  23  Am.  Rep.  65. 

40  Mutual  Life  Ins.  Co.  v.  Thom-  *2  St.  Mary's  Ben.  Soc.  v.  Bur- 
son,  94  Ky.  253;  22  S.  W.  87;   14  ford,  70  Pa.  St.  321. 
Ky.  L.  Rep.  800.  *^  Jones  v.  National  Mut.  Ass'n 

*i  Consult  St.  Mary's  Ben.  Soc.  (Ky.),  2  S.  W.  447;  8  Ky.  L.  Rep. 

V.  Burford,  70  Pa.  St.  321;  South-  599. 

combe   v.   Merriam,    41    E.    C.   L.  **Hogins    v.    Supreme    Council, 

159;   1  C.  &  M.  286;  Standard  L.,  76  Cal.  109;  9  Am.  St  173;  Smith 

etc.,   Ins.    Co.   v.    Jones,   94    Ala.  v.  Knights  of  Father  Matthew,  3C 

434;   10  So.  530;   Shader  v.  Rail-  Mo.  App.  184. 
way  Passenger  Ass'n  Co.,  5  T.  & 
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acquired  by  the  insured  after  the  issuance  of  his  policy ;  and 
such  an  express  agreement  supersedes  a  general  clause  proA'id- 
ing  for  an  ipso  facto  forfeiture  on  the  same  ground.*" 
Although  there  may  be  no  express  reservation  in  the  policy  giv- 
ing a  right  in  the  insurer  to  cancel  the  policy  because  of  mis- 
representations as  to  past  habits,  or  because  of  ah  agreement 
not  to  indulge  in  the  \ise  of  intoxicating  liquors,  yet  if  there 
be  false  representations  made  with  reference  to  such  habits 
in  the  past,  or  if  the  agreement  not  to  use  intoxicating  liquors 
be  violated,  the  insurer  may  bring  an  action  to  have  the 
policy  cancelled,  and  is  not  bound  to  wait  until  an  action  is 
brought  upon  the  policy  to  recover  the  amount  otherwise  due 
under  it  before  insisting  that  it  has  been  forfeited.*"  A  delay 
of  thirty-five  days  has  been  held  not  a  waiver  of  the  right 
to  have  the  policy,  cancelled.*'  But  where  the  insured's  health 
had  been  impaired  by  intoxicating  habits  acquired  after  the 
policy  had  been  issued,  the  court  refused  to  cancel  the  policy 
in  an  action  brought  before  his  death  for  that  purpose.*' 


*5  Northwestern  Mut.  L.  Ins. 
Co.  V.  Hazelett,  105  Ind.  212;  4 
K.  E.  582;  55  Am.  Rep.  192. 
"The  policy  before  us,"  said  the 
court  in  this  case,  "having  been 
presumably  prepared  by  the  com- 
pany, and  containing  on  its  face 
inconsistent  or  ambiguous  stipula- 
tions as  to  the  consequences  which 
should  result  from  intemperance, 
the  meaning  most  favorable  to 
the  assured  must  be  attributed  to 
it.  This  rule  is  particularly  ap- 
plicable in  a  case  like  this,  where 
a  forfeiture  is  insisted  upon.  To 
hold  otherwise,  would  be  to  give 
a  construction  to  the  contract 
which  would  enable  the  insurance 
company  to  exercise  its  option,  af- 
ter having  collected  premiums,  to 
insist  upon  a  forfeiture  or  not,  ac- 
cording to  its  pleasure.  The  con- 
sequence of  intemperance  was 
made  the  subject  of  a  particular 


specific  and  separate  stipulation 
in  which  no  other  subject  is  men- 
tioned; and,  according  to  well  es- 
tablished rules  of  construction, 
when  such  is  the  case  the  separate 
specific  stipulation  is  to  be  pre- 
ferred over  a  general  stipulation 
inconsistent  therewith." 

Such  a  clause  may  be  waived  as 
to  past  habits,  by  issuing  a  policy 
with  full  knowledge  of  them.  New- 
man V.  Covenant  Mut.  Ins.  Aas'n, 
76  Iowa,  56;  40  N.  W.  87;  14 
Am.  St.  196. 

46  New  York  Life  Ins.  Co.  v. 
Parent,  3  Quebec  L.  E.  162;  New 
York  'Life  Ins.  Co.  v.  Talbot,  3 
Quebec  L.  E.  168;  see  Andreveno 
V.  Mut.,  etc.,  Ass'n,  19  Ins.  L.  Jr. 
668. 

*7  Andreveno  v.  Mut.,  etc.,  Ass'n, 
19  Ins.  L.  Jr.  668. 

*8  Connecticut  Mut.  L.  Ins.  Co. 
v.  Bear,  26  Fed.  582. 
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Sec.  1218.    Various  clauses  concerning  intoxicating  liquors. 

Various  phrases  have  been  used  in  policies  of  insurance,  some 
of  which  have  been  judicially  construed.  One,  perhaps  the 
most  common,  is  that  there  shall  be  no  liability  on  the  policy 
if  "death  be  caused  by  intoxicants."  To  avoid  the  policy 
because  of  a  violation  of  this  condition  in  it,  it  must  be  shown 
by  the  insurer  ihat  death  resulted  from  the  use  of  intoxi- 
cants, and  that  their  use  was  the  direct  and  not  merely  a  re- 
mote cause  of  it.*"  A  clause  avoiding  a  policy  ' '  if  the  insured 
shall  die  from  the  habitual  use"  of  intoxicating  liquors,  proof 
that  death  was  caused  by  the  excessive  use  of  liquor  will  not 
be  sufficient  to  defeat  an  action  thereon ;  but  it  must  be  shown 
that  death  was  occasioned  by  the  "habitual  use"  of  such 
liquors;  and  it  is  a  question  for  the  jury  to  determine 
whether  such  use  was  an  habitual  one.°"  Of  course,  these 
phrases  refer  to  the  voluntary  use  of  intoxicating  liquors,  and 
they  do  not  cover  an  instance  of  their  use  under  the  direction 
of  a  physician,  prescribed  by  him,  in  good  faith  as  a  medi- 
cine for  the  deceased.^^  And  a  representation  that  the  appli- 
cant had  never  used  intoxicating  liquors  will  not  be  consid- 
ered a  false  one  where  he  took  them  strictly  as  medicine  un- 
der the  direction  of  a  i)hysician  treating  him  bona  fide  because 

*»  HolterhoflF  v.  Mut.  Ben.  L.  Ins.  66  Barb:  462 ;   New  York  L.   Ins. 

Co.,  3  Am.  L.  Kec.  272;  Miller  v.  Co.  v.  La  Boiteaux,  4  Am.  L.  Eec. 

Mut.   Ben.   L.   Ins.   Co.,   31   Iowa,  1. 

216;   7  Am.  Rep.   122;   4  Am.  L.  In  the  first  case  cited  the  court 

T.  Rep.   218;   Mutual  Ins.  Co.  v.  told  the  jury:     "If  the  death  of 

Stibbe,  46  Md.  302;  New  York  L.  the    assured   was   caused   by    any 

Ins.  Co.  V.  La  Boiteaux,  4  Am.  L.  cjrug  administered  to  him  in  the 

Eec.  1.  course  of  medical  practice  for  the 

50  DeCamp  v.  N.  J.  L.  Ins.  Co.,  purpose  of  cure,  in  sufficient  quan- 

4  Bigelow  L.  &  Ace.  Ins.  Rep.  287.  tity  to  produce  death,  and   death 

61  Ranney  v.  Mutual  Ben.  L.  Ins.  was   the   effect  of   the   drug,   and 

Co.  (U.  S.  D.  C.  Mass.  1873),. May  not  of   the   disease,   then  in  such 

on  Insurance  (3d  ed. ) ,  §  302.     See  case  the  death  could  not  properly 

also  Aetna   L.  Ins.  Co.   v.   Ward,  be    considered    as    resulting    from 

140  U.   S.   76;    11   Sup.   Ct.   720;  intemperance  in  the  use  of  intoxi- 

Aetna  L.   Ins.  Co.  v.  Davey,   123  eating  liquors,   and  the   plaintiff, 

U.'  S.  739;   8  Sup.  Ct.  331;   Hig-  upon    that    branch    of    the    case, 

bee  V.  Guardian  Mut.  L.  lus.  Co.,  would  be  entitled  to  recover." 
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of  a  disease.'-  Yet  where  the  policy  was  void  if  death  of  thej 
insured  was  caused  "by  reason  of  intemperance  from  the  use 
of  intoxicating  liquors, ' '  and  the  insured  during  a  fit  of  deli- 
rium tremens  escaped  his  guards,  and  running  out  was  ex- 
posed to  the  cold  which  brought  on  congestion  of  his  lungs 
causing  his  death,  a  recovery  was  denied,  although,  as  can 
be  seen,  his  death  was  only  remotely  caused  by  the  liquor, 
the  immediate  cause  being  congestion  of  the  lungs."'  And 
where  the  policy  is  avoided  by  a  clause  providing  that  there 
shall  be  no  recovery  upon  it  if  the  insured  is  guilty  of  "in- 
temperance impairing  his  health,"  the  impairment  need  not 
have  been  caused  by  an  indulgence  "in  strong  drink  for  such 
a  long  period  of  time,  or  so  frequently,  as  to  become  habi- 
tually intemperate. ' '  '*  Where  it  was  provided  that  the  in- 
surer should  not  be  liable  in  ease  the  insured  became  "so  far 
intemperate  as  to  impair  his  health  seriously  and  permanently, 
or  to  induce  delirium  tremens,"  the  court  said  "it  was  not 
enough  to  work  a  forfeiture  that  the  assured  was  a  person 
who  indulged  in  the  use  of  intoxicating  liquors,  even  to 
the  extent  of  impairing  his  health  seriously,  unless  the  impair- 
ment was  permanent.  A  person 's  health  inay  be  seriously  im- 
paired and  yet  only  temporarily;  but  under  the  condition 
in  this  policy  not  only  must  there  have  been  a  serious  impair- 
ment of  health,  but  it  must  have  been  permanent.  The  con- 
dition is  double  in  its  character — -that  is  to  say  one  of  two 
physical  conditions  brought  about  by  intemperate  habits  would 
have  worked  a  forfeiture  under  the  policy^a  serious  and 
permanent  impairment  of  health,  or  delirium  tremens.  In 
either  ease  all  rights  under  the  policy  would  have  been  for- 
feited, but  nothing  short  of  the  one  or  the  other  could  have 
brought  about  that  result. "''^    Whether  or  not  the  insured's 

52  Higbee  v.  Guardian  Mut.  L.  ss  Aetna  Life  Ins.  Co.  v.  Dem- 
Ins.  Co.,  66  Barb.  462.  ing,   123   Ind.   384;    24   N.  E.   86, 

53  Miller  v.  Mut.  Ben.  Ins.  Co.,  375.  "The  appellant  requested  the 
34  Iowa,  222;  Miller  v.  Mut.  Ben.  court  to  give  an  instruction  to  the 
Ins.  Co.,  39  Iowa,  304.  effect  that  if  the  assured  became 

6-4  Aetna  Life  Ins.  Co.  v.  Davey,  so   far   intemperate   from   the   ex- 

123  U.   S.   739;    8   Sup.   Ct.  331;  eessive  or  protracted  use  of  intoxi- 

Aetna  Life  Ins.  Co.  v.  Davey,  38  eating    liquors,    drinks    or    bever- 

Fed.  6S0.  ages  as  to  impair  his  health  seri- 
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health  was  permanently  impaired  is  a  question  for  the  jury,°° 
and  expert  testimony  that  the  quantity  of  liquor  it  is  claimed 
the  insured  consumed  is  sufficient  to  permanently  impair  his 
health  is  not  admissible.'' 


Sec.  1219.    Delirium  tremens. 

Where  a  provision  in  a  policy  provided  that  it  should  be 
void  in   case   the   assured  became   "so   far  intemperate   as 


ously  and  permanently,  or  to  in- 
duce delirium  tremens,  the  appel- 
lee could  not  recover,  and  this  in- 
struction the  court  gave. 

The  appellant  also  requested 
the  court  to  give  an  instruction 
to  the  effect  that  if  the  assured 
used  spirituous  liquors  to  such  ex- 
tent as  to  produce  frequent  intox- 
ication, he  was  intemperate  within 
the  meaning  of  the  policy,  and  if 
such  intemperance  impaired  his 
health  seriously  and  permanently, 
or  induced  delirium  tremens,  this 
avoided  the  policy. 

"We  do  not  regard  the  refusal  to 
give  this  instruction  as  error;  if 
lor  no  other  reason,  it  does  not 
materially  differ  from  the  instruc- 
tion which  the  court  gave.  The 
only  difference  is  in  the  words  em- 
ployed." See  also  Odd  Fellows' 
Mut.  L.  Ins.  Co.  V.  Rohkopp,  94 
Pa.  St.  59;  9  Ins.  L.  Jr.  787. 

Where  the  aflBdavit  of  proof  of 
death  stated  that  the  remote  cause 
was  alcoholism,  yet  also  stated 
that  the  immediate  cause  was  al- 
coholism and  extreme  prostration, 
the  complaint  was  dismissed,  on 
the  ground  that  the  policy  had 
been  avoided.  Hanna  v.  Connecti- 
cut L.  Ins.  Co.,  8  N.  Y.  Mis.  Eep. 
431;  28  N.  Y.  Supp.  661. 


on  Jar  vis  v.  Connecticut  Mutual 
Life  Ins.  Co.,  5  Ins.  L.  Jr.  507. 

57  Odd  Fellows'  Mutual  Life  Ins. 
Co.  V.  Eohkopp,  94  Pa.  St.  59;  9 
Ins.  L.  Jr.  787.  "The  capacity  of 
persons  to  drink  liquors  is  un- 
equal, and  the  effect  is  so  different 
on  different  individuals,  it  by  no 
means  follows  that  a  quantity 
sufficient  to  affect  some  other 
man's  health,  had  the  same  affect 
on  the  health  of  Eohkopp.  The 
question  in  issue  was,  did  his  in- 
temperance so  affect  him?  The 
court  opened  the  door  wide,  and 
permitted  the  plaintiff  in  error  to 
give  all  the  evidence  offered  of 
Eohkopp's  intemperate  habits,  and 
of  the  effect  on  him.  That  he  was 
habitually  intemperate,  was  not 
denied  or  controverted.  It  was 
clearly  proved.  The  contention 
was,  whether  its  effect  was  such 
as  to  bring  him  within  the  clause 
of  the  policy  which  would  prevent 
a  recovery.  Possessing  a  consti- 
tution and  health  which  habitual 
intemperance  for  so  many  years 
had  been  unable  to  seriously  in- 
jure, showed  a  capacity  to  with- 
stand its  action  that  justly  con- 
fined the  evidence  to  the  effect  the 
liquor  had  on  him,  and  not  what 
effect  it  might  have  on  some  other 
person." 
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*  *  *  to  induce  delirium  tremens,"  the  trial  court  in- 
structed the  jury  that  "the  term  'delirium  tremens'  in  the 
policy  read  in  evidence,  is  used  in  this  policy  in  the  ordinary 
acceptation  of  that  term,  and  signifies  that  diseased  condition 
of  the  brain  said  to  be  produced  by  the  excessive  and  pro- 
longed use  of  spirituous  liquors."  On  appeal  the  court  said 
that  "we  are  unable  to  discover  any  infirmity  in  this  instruc- 
tion, at  least  of  which  the  appellant  [insurance  company]  can 
complain.  The  phrase  'delirium  tremens'  has  an  ordinary 
and  accepted  meaning,  as  recognized  by  all  lexicons  of  the 
English  language,  and  is  in  common  use  by  English  speaking 
people.  It  is  not  confined  and  limited  to  the  medical  profes- 
sion. There  is  nothing  in  the  policy  to  indicate  that  the  phrase 
was  emploj'ed  in  a  technical  sense.  We  must,  therefore,  go 
to  the  dictionaries  of  the  English  language  to  find  a  defi- 
nition."«' 

Sec.  1220.    Death  or  injury  while  under  the  influence  of  in- 
toxicating liquors. 

Of  recent  years  life  policies  frequently  provide  that  the 
policy  shall  be  void  if  the  death  of  the  insured  took  place 
while  he  was  under  the  influence  of  intoxicating  liquor;  and 

58  The  court  then  says :  "The  "Worcester's  definition  is  as  fol- 
Century  Dictionary  gives  the  f ol-  lows :  'A  disease  of  the  brain,  char- 
lowing  definition:  'A  disorder  of  acterized  by  frightful  dreams  and 
the  brain  arising  from  inordinate  visions,  and  resulting  from  the  ex- 
and  protracted  use  of  ardent  spir-  cessive  and  protracted  use  of  spir- 
its, and  therefore  almost  peculiar  ituous  liquors.' 
to  drunkards.  The  delirium  is  a  "Webster's  definition  is  as  fol- 
eonstant  symptom,  but  the  tremor  lows:  'A  violent  delirium  induced 
is  not  always  conspicuously  pres-  by  the  excessive  and  prolonged  use 
ent.  It  is,  properly,  a  disease  of  of  intoxicating  liquors.' 
the  nervous  system.'  "The  definition  as  given  in  the 

"Starmouth's    English    Diction-  instruction    is   more   favorable    to 

ary  gives  the  following  definition :  the  appellant  than  that  given  in 

'A  temporary  insanity  or  madness,  any  of  the  lexicons  named."  Aetna 

accompanied  with  a  tremulous  eon-  Life  Ins.  Co.  v.  Deming,  123  Ind. 

dition  of  the  body  or  limbs,  gen-  384;  24  N.  E.  86,  375. 
erally  caused  by  habitual  drunk- 
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accident  policies  almost  universally  provide  that  there  shall 
be  no  liability  under  it  if  the  insured  suffered  an  accident 
when  he  was  likewise  under  the  same  influence.  Under, such 
a  clause  it  is  not  material  in  order  to  avoid  the  policy  to  show 
the  death  or  injury  was  occasioned  by  the  intoxication  of 
the  insured;  it  is  simply  sufficient  to  show  that  when  the 
death  or  accident  occurred  he  was  intoxicated.'*  In  some 
instances  courts  have  undertaken  to  define  what  is  meant  by 
the  phrase  "under  the  influence  of  intoxicating  liquors." 
"  To  be  under  the  influence  of  intoxicating  liquors, ' '  said  the 
Supreme  Court  of  New  York,  "within  the  meaning  of  this 
policy,  the  insured  must  have  drunk  enough  to  disturb 
the  action  of  the  physical  or  mental  faculties,  so  that  they 
are  no  longer  in  their  natural  or  normal  condition.  When, 
therefore,  the  defendant  imposed  upon  persons  insured  by 
it  the  condition  that  it  would  not  be  liable  when  death  or 
injury  should  happeh  while  the  insured  was  under  the  in- 
fluence of  liquor,  the  intention  manifestly  was  to  require  the 
insured  to  limit  its  use  in  such  a  degree  as  that  he  would 
retain  the  full  control  over  his  faculties  of  mind  and  body. ' ' "" 
And  in  an  English  case  it  has  been  said  that  "the  influence  of 
intoxicating  liquor"  must  be  such  as  "disturbs  the  balance 

50  As  the  policy  was  rendered  injury,  will  not,  if  he  was  not 
void  if  the  assured  was  injured  or  drunk,  bring  him  within  the  clause 
killed  while  under  the  influence  of  of  a  policy  to  the  effect  that  it 
intoxicating  drinks,  it  was  not  es-  shall  not  "cover  any  accident 
aential,  to  work  a  forfeiture,  that  which  may  happen  to  the  insured 
injury  or  death  should  occur  in  while  under  the  influence  of  in- 
consequence of  the  use  of  the  toxicating  drinks.''  Fidelity,  etc., 
same."  Shader  v.  Railway  Pas-  Co.  v.  Chambers,  97  Va.  138;  24 
senger's  Assur.  Co.,  66  N.  Y.  441;  S.  E.  896;  40  L.  E.  A.  432.  See 
23  Am.  Eep.  65 ;  5  Ins.  L.  Jr.  749,  Prader  v.  National,  etc.,  Asso.,  95 
affirming  3  Hun,  424;  5  T.  &  C.  Iowa,  149;  63  N.  W.  601;  Stand- 
543.  See  also  Standard  Life,-  etc.,  ard,  etc.,  Ins.  Co.  v.  Jones,  94  Ala. 
Ins.  Co.  V.  Jones,  94  Ala.  434;  10  434;  10  So.  530;  Travelers,  etc.. 
So.  530;  Maccrobbie  v.  Accident  Co.  v.  Harvey,  82  Va.  949;  5  S.  E. 
Ins.  Co.,  13  Sc.  L.  Eep.  391;  Mair  553. 

V.   Eailway   Passenger   Ass'n   Co.,  ao  Shader  v.  Eailway  Passenger's 

37  L.  T.  356.  Assur.  Co.,  3  Hun,  424:  5  T.  &  C. 

That     an     insured     had     taken  543;    affirmed,   66  N.   Y.   441;    23 

drinks  just  before  he  received  an  Am.  Eep.  65;  5  Ins.  L.  Jr.  749. 
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of  one's  mind."*^  In  an  Alabama  case  it  was  declared  that 
the  phrase  "under  the  influence  of  intoxicating  liquors"  in 
its  popular  sense  fell  far  short  of  meaning  intoxication,  but 
in  its  legal  import  it  is  equivalent  to  the  latter  term,  which 
is  also  said  to  be  "the  synonym  of  'inebriety,'  'drunkenness,' 
implying  or  evidenced"  by  undue  or  abnormal  excitation  of 
the  passions  or  feelings,  or  the  impairment  of  the  capacity 
to  think  and  act  correctly  and  efficiently.""-  -However,  in 
a  majority  of  the  cases  the  question  of  intoxication  is  left  to 
the  jury,  and  the  courts  declining  to  define  what  constitutes 
intoxication."^  If  there  be  a  conflict  in  the  evidence  on  intox- 
ication the  court  will  not  disturb  the  verdict  or  findings  of  the 
jury."*  Where  a  statute  rendered  the  insurance  company 
liable  if  the  insured  came  to  his  death  "by  suicide  or  drown- 
ing, or  perishing  from  cold,  or  other  accident  caused  by"  his 
intoxication,  and  the  deceased,  falling  off  a  bench,  was 
placed  in  a  small  room  without  anything  under  his  head,  and 
while  there  he  died  from  apoplexy  or  congestion  of  the  brain 
brought  on,  as  the  plaintiff  alleged,  by  placing  him  in  an 
improper  position,  it  was  held  not  to  be  a  ease  of  "accident" 
within  the  statute,  but  death  from  natural  causes  induced  by 
intoxication."' 

61  Mair   v.  Railway  Passenger's  87 ;  14  Am.  St.  196 ;  Jones  v.  U.  S. 

Assur.  Co.,  37  L.  T.  356.  Mut.  Ace.  Ass'n,  92  Iowa,  652;  61 

82  Standard   Life,   etc.,  Ins.   Co.  N.   W.   485;    Prader   v.   National, 

V.  Jones,  94  Ala.  434;  10  So.  5.30.  etc.,  Ass'n,  95  Iowa,  149;  63  N.  W. 

In    a    Scottish    case    the    court  601 ;    Traveler's   Ins.   Co.   v.   Hav- 

found   that   the   insured   was   the  vey,  82  Va.  949 ;  5  S.  E.  553 ;  Suth- 

worse  for  the  liquor  at  the  time  of  erland  v.   Standard   L.,   etc.,   Ins. 

his  injury,  and  it  would  seem  that  Co.,  87  Iowa,  505 ;  54  N.  W.  453. 
was  sufficient  to  prevent  a,  reeov-  "*  Sutherland    v.    Standard    L., 

ery  under  a  clause  in  the  policy  etc.,  Ins.  Co.,  87  Iowa,  505;  54  N. 

providing  that  it  did  not  "extend  W.    453;    DeVan    v.    Commercial 

to  any  injury  happening  while  the  Travelers,  etc.,  Ins.  Co.,  157  N.  Y. 

assured  was  under  the  influence  of  690;  51  N.  E.  1090;  affirming  92 

intoxicating  liquor."     Maccrobhie  Hun,   256;    36   N.  Y.    Supp.   931; 

V.  Accident  Ins.  Co.,  13  Sc.  L.  Eep.  Beard  v.  Indemnity  Ins.  Co.    (W. 

391.  Va.),  61  S.  E.  119. 

63  Kewman    v.     Covenant    Mut.  e^  Bobier  v.   Clay,  27   Up.   Can. 

Ins.  Ass'n,  76  Iowa,  56;  40  N.  W.  438. 
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Sec.  1221.    Connection  with  liquor  traffic. 

App]ication.s  not  infrequently  require  the  applicant  to  state 
whether  he  is  then  engaged  in  the  liquor  traffic,  or  even  if  in 
the  past  he  has  been  so  engaged,  and  false  statements  in  this 
respect  will  avoid  the  policy  issued  thereon.  Thus  where  the 
question  was  whether  the  applicant  stated  the  truth,  in 
answer  to  aqtSestion  that  he  had  not  been  '"'engaged  in  or 
connected  with  the  manufacture  or  sale  of  any  beer,  wine  or 
other  intoxicating  liquors, ' '  but  it  was  shown  he  was  formerly 
an  hotel  keeper,  selling  bottled  beer  only  to  his  gueSts,  yet 
keeping  no  bar,  it  was  held  that  the  policy  was  void,  it  pro- 
viding that  it  should  be  void  "if  the  representations  made 
in  the  application"  should  "be  found  in  any  respect  un- 
true. ' '  '^^  But  where  an  applicant  maintained  a  grocery 
"with  a  saloon  attachment,"  and  in  his  barroom  he  filled 
out  his  application  but  did  not  state  he  was  engaged  in  the 
liquor  business,  though  a  question  called  for  information 
on  that  point,  it  was  held  that  the  policy  was  not  thereby 
avoided. "' 

Sec.  1222.    Condition  against  engaging  in  liquor  traffic. 

Where  the  by-laws  of  a  beneficial  association  declared  in- 
eligible to  membership  in  the  order  a  person  engaged  in  sell- 
ing intoxicating  liquors  as  a  beverage,  and  that  a  member  en- 
gaging in  such  traffic  forfeited  all  right  as  a  life  benefit 
member,  his  certificate  thereby  becoming  null  and  void  with- 
out any  action  on  the  part  of  the  association,  it  was  held 
that  a  member  Avith  knowledge  of  the  consequences,  and  with- 
out being  misled  by  the  association,  who  engaged  in  the 
saloon  business,  immediately  stood  suspended  from  all  rights 
of  membership  without  action  on  the  part  of  the  governing 
body  of  the  association.'^'  But  where  a  by-law  provided  that 
no  person  should  be  admitted  to  membership  who  was  sell- 

08  Dwight   T.   Germania  L.   Ins.  es  Hexom  v.  Knights  of  Macca- 

Co.,  103  N.  Y.  341;  57  Am.  Rep.,     bees  of  the  World  (Iowa),  117  N. 
729.  W.  19. 

»''  McGurk  V.  Metropolitan  Life 
Ins.  Co.,  56  Conn.  528. 
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ing  at  retail  liquor  as  a  beverage ;  and  any  member  who  should 
after  a  stated  date  enter  into  such  business  should  stand  sus- 
pended from  all  rights  to  participate  in  all  beneficiary  funds 
of  the  order,  and  his  beneficiary  certificate  become  void,  it 
was  held  there  was  no  intention  to  prevent  members  already 
engaged  in  the  saloon  bitsiness  from  re-entering  it,  and  such 
by-law  did  not  preclude  a  member  from  re-engaging  in  the 
saloon  business  after  a  temporarily  forced  abandonment  of  it, 
if  he  had  been  engaged  in  such  business  when  the  by-law  was 
adopted.'" 

Sec.  1223.    Waiver  by  insurer. 

If  an  insurance  company,  with  the  knowledge  that  the  state- 
ments in  the  application  of  the  insured  concerning  his  habits 
are  false,  accept  it  and  issues  a  policy  thereon ;  *"*  or  if  it,  after 
the  policy  is  issued,  with  a  knowledge  of  the  falsity  of  the 
statements  in  the  application,  or  if  it  knows  the  insured  is 
violating  his  promise  not  to  indulge  in  the  use  of  intoxicating 
liquors,  accepts  the  premiums  falling  due  thereon,  it  will 
waive  its  right  to  set  up  as  a  defense  his  intemperate  habits.'" 
What  is  true  of  a  standard  or  mutual  life  insurance  company 
is  also  true  of  a  benefit  association  which  accepts  a  member's 
dues  after  knowledge  to  it  of  his  intemperate  habits.  In  the 
latter  instance  the  court  said:  "'In  other  words,  facts  which 
are  well  known  or  might  have  been  knov/n  upon  due  inquiry, 
and  which,  had  action  been  taken  thereon  by  the  order,  might 
have  resulted  in  the  suspension  or  expulsion  of  a  member 
and  cancellation  of  his  certificate  of  life  insurance,  cannot  be 
ignored  after  his  death,  and  then  be  urged  to  defeat  the  pro- 
vision made  for  his  widow  or  other  beneficiary. ' '  '^    But  if  a 

68  Grand  Lodge  A.  P.  0.  U.  W..  Iowa,  56;  40  N.  W.  87;  14  Am.  St. 

V.  Oetzel,  139  111.  App.  4.  196;   Continental  Life  Ins.  Co.  v. 

69*  Pomeroy  v.  Rocky  Mountain  Thoena,  26  111.  App.  495 ;  McGurk 

Ins.  Co^9  Colo.  295;  59  Am.  Rep.  v.  Metropolitan  Life  Ins.   Co.,  56 

144.  Goiin.  528. 

70  Aetna  Life  Ins.  Co.  v.  Hanna,  'i  Grand    Lodge    v.    Brand,    29 

81  Tex-.  487;    17  S.  W.  35;   New-  Neb.  644. 
man  v.  Covenant  Mutual  Ass'n,  76 
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policy  expressly  provide  that  a  local  agent  cannot  waive  its 
printed  conditions,  then  knowledge  by  him  of  the  insured's 
intemperate  habits  is  not  such  knowledge  on  the  part  of  the 
insuring  company  as  will  constitute  a  waiver."  Thus  where 
the  by-laws  of  a  beneficial  association  provided  that  if  a  mem- 
ber engaged  in  the  retail  liquor  traffic  he  should  forfeit  his 
membership  ^fid  all  rights  thereunder  be  cancelled  without 
action  on  the  part  of  the  governing  body  of  the  association; 
and  a  member  paid  his  dues  six  months  in  advance,  and  then 
engaged  in  the  saloon  business,  whereupon  the  recorder  of  the 
local  lodge,  who  was  secretary  and  treasurer  thereof,  told 
him  he  had  better  "drop  out"  while  at  such  business,  and  he 
said  he  did  not  know  how  long  he  would  be  in  It;  that  he 
might  be  in  it  only  a  short  time,  and  when  he  quit  he  would 
go  right  on  again;  and  it  was  the  duty  of  such  recorder  to 
enter  the  member's  suspension  on  his  engaging  in  such  busi- 
ness and  report  his  suspension  to  the  supreme  office,  it  was 
held  he  acted  in  excess  of  his  authority  in  receiving  dues  from 
the  member  and  forwarding  them,  that  his  action  was  a  fraud 
upon  the  association,  participated  in  by  such  member,  so  that 
the  knowledge  of  the  agent  not  being  the  knowledge  of  the 
supreme  office  or  lodge,  there  was  no  waiver  of  the  forfeiture 
by  the  receipt  and  retention  of  the  dues.  In  such  instance 
it  was  also  held  that  a  return  or  offer  to  return  the  money 
received  as  dues  after  the  association  learned  the  facts,  was  not 
necessary  in  order  to  defend  against  an  action  to  recover  on 
his  beneficial  certificate  because  of  his  death,  it  not  appear- 
ing that  there  was  any  person  authorized  to  receive  the 
money.''' 

T2  Cook   V.    standard  Life,   etc.,  its  right  to  make  the  cancellation. 

Ins.  Co.,  84  Mich.  12;   47  N.  W.  Andreveno  v.  Mutual  Reserve,  etc., 

568.  Ass'n,  19  Ins.  L.  Jr.  668. 

Where  a  company  had  the  right  '3  Hexom  v.  Knights  of  Maoca- 

to  cancel  a  policy  because  of  the  bees  of  the  World   (Iowa),  117  N. 

intemperate  habits  of  the  insured,  W.     19.      Objections    upota    other 

a  delay  of  thirty-five  days  in  can-  grounds   than  intoxication  of   the 

celling  it,  after  knowledge  of  his  member  was  not  a  waiver,  if  made 

habits  had  been  brought  home  to  when  in  ignorance  of  his  habits, 
it,  was  held  not  to  be  a  waiver  of 
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Sec.  1224.    Physician  of  insurer  to  determine  cause  of  death. 

Where  a  policy  provided  that  if,  in  the  opinion  of  the 
surgeon-in-ehief  of  the  insurance  company  the  insured  did 
not  die  of  intemperance  or  of  any  disease  produced  or  ag- 
gravated by  intemperance,  the  policy  could  be  paid  off,  it  was 
held  that  the  clause  was  valid,  was  a  condition  precedent; 
and  in  an  action  thereon  its  performance  must  be  averred 
or  its  non-performance  accounted  for.  It  appeared  that  the 
surgeon  of  the  company  was  a  stockholder  in  it,  and  that  his 
dividends  would  be  affected  by  the  payment  of  claims,  and  the 
fact  of  his  interest  was  concealed  from  the  insured  at  the 
time  the  policy  was  issued.  This  was  held  a  sufficient  excuse 
for  the  non-performance  of  such  condition  precedent,  and  a 
recovery  on  the  policy  was  authorized.''' 

Sec.  1225.    Province  of  jury  and  court. 

Whether  or  not  the  insured's  habits  were  temperate  is  a 
question  of  fact ;  '^  and  the  same  is  true  on  the  question 
whether  he  was  so  intemperate  as  to  impair  his  health ; '"  or 
whether  his  death  was  caused  by  his  intoxication ; ''  or  whether 
he  had  been  addicted  to  the  use  of  intoxicating  liquors  • "  or 
whether  his  death  took  place  while  he  was  intoxicated.'"  And 
while  these  are  all  questions  of  fact  for  the  jury  to  pass  upon, 
yet  the  courts  will  not  permit  the  verdict  to  stand  if  clearly 

'*  Campbell  v.  American  Popular  '7  Maier   v.  Massachusetts   Bon. 

Life  Ins.  Co.,  1  MacArthur,  471.  Ass'n,    107  Mich.   687;    65  N.   W. 

fs  Northwestern    Life    Ins.    Co.  552 ;   Meacham  v.  N.  Y.  St.  Mut. 

V.   Muskegon,    122   U.    S.    501;    7  Ben.  Ass'n,  120  N.  Y.  237;  24  N. 

Sup.  Ct.  1221;  Scotland  Life  Ass'n  E.  283;  Aetna  L.  Ins.  Co.  v.  Word, 

V.  McBlane,  9  Irish  Eq.  176;  Mc-  140  U.   S.   76;    11   Sup.   Ct.   720; 

Ginley  v.  U.   S.   Life   Ins.   Co.,   8  Aetna  L.   Ins.   Co.   v.   Davey,   123 

Daly,  390;   7  Ins.  L.  Jr.  791;   af-  U.  S.  739;  8  Sup  Ct.  331. 

firmed,  77  N.  Y.  495 ;   Promoters  '»  Van  Valkenburgh  v.  American 

Ins.  Co.  V.  Barrie,  5  Murray    (S.  Popular  Ins.  Co.,  70  N.  Y.  605. 

C),  135.  TO  Sutherland    v.    Standard    L., 

78  Mutual  Life  Ins.  Co.  v.  Thorn-  etc.,   Ins.   Co.,   87   Iowa,   505 ;    54 

son,   94   Ky.   253;    22   S.   W.   87;  N.  W.  453;   Follis  v.  U.   S.  Mut. 

Aetna  Life  Ins.  Co.  v.  Hanna,  81  Ace.  Ass'n,  94  Iowa,  435;  62  N.  W. 

Tex.  487;  17  S.  W.  35.  807. 
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against  the  weight  of  the  evidence.*"  But  the  meaning  and 
intent  of  clauses  or  stipulations  in  the  application  and  in 
the  policy  must  be  interpreted  by  the  court  and  not  by  the 
jury." 

Sec.  1226.    Burden  to  show  intoxication. 

The  burden  to  show  that  the  insured  was  intoxicated  to 
such  an  extent  as  to  be  a  violation  of  the  terms  of  the  policy, 
or  to  show  that  he  had  made  false  statements  concerning  his 
habits  of  intoxication  in  the  past  is  always  upon  the  insurer; 
for  the  presumption  is  that  the  insured  has  not  become 
intemperate  or  had  not  made  false  statements  as  to  his  habits 
in  the  past.*^  The  burden  of  showing  intoxication  to  the 
requisite  degree  to  avoid  the  policy  does  not  shift.''^ 

Sec.  1227.    Evidence  to  show  intemperate  habits. 

A  witness  may  state  that  the  insured  had  the  appearance 
of  a  person  under  the  influence  of  intoxicating  liquors.  Such 
a  statement  is  not  an  opinion,  but  a  fact."*  So  a  witness  may 
be  asked  if  he  ever  saw  the  insured  under  the  influence  of 

80  Miller  v.  Mutual  Bene.  Ins.  burgh  v.  American  Popular  Life 
Co.,  34  Iowa,  222 ;  Miller  v.  Mu-  Ins.  Co.,  70  N.  Y.  605.  See  Miller 
tual  Ben.  Ina.  Co.,  39  Iowa,  304;  v.  Mut.  Ben.  L.  Ins.  Co.,  34  Iowa, 
Dwight  V.  Germania  Life  Ins.  Co.,  222;  1  Ins.  L.  Jr.  747;  and  New 
103  N.  Y.  341;  8  N.  E.  654;  57  York  Life  Ins.  Co.  v.  Graham,  2 
Am.  Rep.  729 ;  Mutual  Ben.  L.  Ins.  Duv.  506. 

Co.  V.  Holterhoff,  2  Cin.  Sup.  Ct.  ss  New   York    Life    Ins.    Co.    v. 

Rep.  379;   Cook  v.  Standard  Life,  LaBoiteaux,  4  Am.  L.  Rep.  1. 

etc.,  Ins.  Co.,  84  Mich.  12;  47  N.  In  an  English  ease  the  defend- 

W.   568.  ant  company  pleaded  that  the  in- 

81  Dwight  V.  Germania  Life  Ins.  sured  was  a  man  of  intemperate 
Co.,  103  N.  Y.  341;  8  N.  E.  654;  habits,  to  which  the  plaintiflF  re- 
57  Am.  Rep.  729.  plied  that   the   statements   in   the 

82  Boiablanc  v.  Louisiana  Eq.  L.  answer  were  not  true.  It  was  held 
Ins.  Co.,  34  La.  Ann.  1167;  Suth-  that  this  gave  the  plaintiff  the 
erland  v.  Standard  Life,  etc.,  Ins.  open  and  close,  because  there  was 
Co.,  87  Iowa,  505 ;  54  N.  \V.  453 ;  an  affirmative  on  both  sides.  Craig 
Shader  v.  Railway  Passenger  v.  Fenn,  1  C.  &  M.  43;  41  E.  C.  L. 
Ass'n  Co.,  5  T.  &  C.  643 ;  affirmed,  29. 

66  N.   Y.   441;    23  Am.  Rep.   65;  s*  Cook   v.    Standard   Life,   etc., 

Newman    v.    Covenant    Mut.    Ins.  Ins.   Co.,  84  Mich.   12;   47  N.  W. 

Ass'n,  76  Iowa,  56;  40  N.  W.  87;  568. 
14   Am.   Rep.    196;    Van   Valken- 
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liquors,  where  it  is  intended  to  use  his  testimony  as  a  link 
in  the  chain  of  evidence  tending  to  prove  intemperate  habits.^'' 
But  where  the  condition  in  the  policy  was  such  that  it  for- 
bade the  insured  becoming  "so  far  intemperate  as  to  seriously 
or  permanently  impair  his  health,"  it" was  held  that  evidence 
he  was  a  "hard  drinker"  could  not  be  given,  unless  an  offer 
was  made  to  show  his  drinking  affected  his  health.*'  And 
where  the  question  of  the  insured's  drinking  habits  are  raised, 
as  a  defense,  the  certificate  of  the  examining  physician  as 
to  the  cause  of  his  death  may  not  be  read  in  evidence,''  but 
if  it  is,  and  the  physician  then  as  a  witness  explains  it,  no 
available  error  has  been  committed.**  The  defendant  insurer 
may  show  the  insured's  general  reputation  concerning  his 
intemperate  habits  in  the  community  where  he  lived,  when 
the  defense  is  that  he  had  made  false  statements  in  his  appli- 
cation concerning  his  habits  of  intoxication.*"  And  where  the 
wife  is  the  beneficiary  in  the  policy  and  brings  suit  upon  it, 
her  verified  petition  for  a  divorce  setting  forth  that  her  hus- 
band, the  insured,  was  an  habitual  drunkard  during  the  time 
he  made  the  alleged  false  representations  concerning  his 
health,  is  admissible  in  evidence,  and  of  itself  is  enough  to 
defeat  her  in  her  cause  of  action.""  After  the  defendant  has 
put  in  evidence  concerning  the  insured's  intemperate  habits, 
the  court  may  also  permit  the  plaintiff  to  show  his  habits."^ 

83  United     Brethren    Mut.    Aid  jump     from     the     same     window. 

Soc.  V.   O'Hara,   120  Pa.  St.  256;  Travelers  Ins.   Co.   v.   Harvey,   82 

13  Atl.  932.  Va.  949;  5  S.  E.  553. 

s«  Odd  Fellows  Mut.  L.  Ins.  Co.  "<>  Furnis  v.  Mutual  L.  Ins.  Co. 

V.  Eohkopp,  94  Pa.  St.  59.  (N.  Y.),  46  N.  y.  Super.  Ct.  467. 

87  Cook  V.  Standard  Life,  etc.,  'i  Maier  v.  Massachusetts  Ben. 
Ins.  Co.,  84  Mich.  12;  47  N.  W.  Ass'n,  107  Mich.  687;  65  N.  W. 
568.  552. 

88  Davey  v.  Aetna  Life  Ins.  Co.,  Where  the  issue  is  whether  an 
38  Fed.  650.  insured  was  intoxicated  at  a  par- 

89  Neudeck  v.  Grand  Lodge,  1  ticular  time,  his  appearance  of  in- 
Mo.  App.  330.  toxication  or  its  absence  may  be 

Where  the  defense  was  that  the  shown  both  before  and  after  that 

insured  fell  from  a  window  while  time  by  those  who  saw  him.   Beard 

drunk,  it  was  held  not  proper  to  v.  Indemnity  Ins.  Co.    (W.  ,Va.), 

show  that  on  a  previous  occasion,  64  S.  E.  119. 
while  drunk,  he  had  attempted  to 
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C.    0.    D.   interstate   ship- 
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shipped  into  another  State 
— ^U.  S.  statute. 
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delivering  liquor  to  per- 
son not  consignee — ^U.  S. 
statute. 


Sec.  1228.    Jurors  in  a  criminal  case  using  intoxicating 
liquors. 

The  mere  drinking  of  intoxicating  liquor  by  members  of 
the  jury  in  a  criminal  case  is  not  cause  for  a  new  trial,  where 
it  does  not  appear  they  were  in  any  way  influenced  by  its 
use.^    This  is  particularly  true  if  the  jurors  indulged  in  the 


1  State  V.  Taylor,  134  Mo.  109 ; 
35  S.  W.  92;  State  v.  Reed,  35  Pac. 
706;  May  v.  People,  8  Colo.  210; 
6  Pac.  816;  State  v.  Livingston, 
64  Iowa,  560;  21  N.  W.  34;  People 
V.  Deegan,  88  Cal.  602;  26  Pac. 
500;  Pope  v.  State,  36  Miss.  121; 
State  V.  Morphy,  33  Iowa,  270; 
11  Am.  Rep.  122;  State  v.  Tatlow, 
34  Kan.  10;  8  Pac.  267;  State  v. 


Broussard,  41  La.  Ann.  81 ;  5  So. 
647;  Creek  v.  State,  24  Ind.  151; 
Kee  V.  State,  28  Ark.  155;  Terri- 
tory V.  Hart,  7  Mont.  489 ;  14  Pac. 
768;  Harris  v.  State,  61  Miss.  304; 
Thompson  v.  Commonwealth,  8 
Gratt.  637;  People  v.  Pscherhoder, 
64  Hun,  483 ;  19  N.  Y.  Supp.  483 ; 
State  V.  Sparrow,  3  Murph.  (N. 
C.)  487;  Payne  v.  State,  66  Ark. 
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use  of  liquor  with  the  consent  of  the  defendant  or  his  counsel.^ 
Even  in  a  capital  case  their  use,  it  not  appearing  that  the 
defendant  was  prejudiced  by  such  use,  is  not  grounds  suffi- 
cient for  a  new  trial.^  But  if  used  by  a  juror  to  such  an 
extent  as  to  impair  his  faculties  and  unfit  him  for  an  intelli- 
gent consideration  of  the  case,  it  constitutes  such  misconduct 
on  his  part  as  to  invalidate  the  verdict,  unless  no  prejudice 
to  accused  be  clearly  shown."*  Thus  where,  during  an 
adjournment,  a  juror  was  taken  sick  with  symptoms  of  alco- 
holism at  the  hotel  where  the  jury  was  kept,  and  a  physician 
being  called  prescribed  champagne  and  spirits,  which  were 
administered,  and  there  was  no  evidence  he  took  any  other 


545;  52  S.  W.  276;  State  v.  Smith, 
132  Iowa,  645;  109  N.  W.  115; 
Territory  v.  Ferris,  15  Hawaii, 
139;  Brown  v.  State,  45  Tex.  Cr. 
App.  139;  75  S.  W.  33;  United 
States  V.  Gilbert,  Fed.  Cas.  No. 
15204;  2  Sum.  19;  People  v.  San- 
some,  98  Cal.  235;  33  Pac.  202; 
People  V.  Bemmerly,  98  Cal.  299; 
33  Pac.  263;  People  v.  Leary,  105 
Cal.  486;  39  Pac.  24;  Jones  v. 
People,  6  Colo.  452;  45  Am.  Eep. 
526;  State  v.  Harrigan,  9  Houst. 
369;  31  Atl.  1052;  Westmoreland 
V.  State,  45  Ga.  225;  Davis  v. 
People,  19  111.  (9  Peck)  74;  Davis 
V.  State,  35  Ind.  496;  9  Am.  Kep. 
760;  Pratt  v.  State,  56  Ind.  179; 
State  V.  Bruce,  48  Iowa,  530;  30 
Am.  Rep.  403;  State  v.  Caulfield, 
23  La.  Ann.  148  [1888];  State  v. 
Bellow,  42  La.  Ann.  586;  7  South. 
782;  Russell  v.  State,  53  Miss. 
367;  Green  v.  State,  59  Miss.  501; 
State  V.  West,  69  Mo.  401;  33  Am. 
Rep.  506;  State  v.  Baber,  74  Mo. 
292;  41  Am.  Rep.  314;  State  v. 
Washburn,  91  Mo.  571;  4  S.  W. 
274;  Territory  v.  Burgess,  8  Mont. 
5T;  19  Pa<;.  558;  1  L.  R.  A.  808; 
State  V.  Jones,  7  Nev.  408;  State 


v.  Cucuel,  31  N.  J.  Law  (2 
Vroom)  249;  State  v.  Bailey,  100 
N.  C.  528;  6  S.  E.  372;  State  v. 
Dougherty,  1  Ohio  Dec.  37;  1 
West.  Law  J.  271;  Commonwealth 
V.  Cleary,  148  Pa.  St.  26;  23  Atl. 
1110;  30  Wkly.  Notes,  Cas.  1 
[1893];  Commonwealth  v.  Sal- 
yards  (O.  &  T.),  13  Pa.  Co.  Ct. 
R.  470;  Stone  v.  State,  23  Tenn. 
(4  Humph.)  27  [1851];  Rowe  v. 
State,  30  Tenn.  (11  Humph.)  491; 
(Tex.  1885)  Allen  v.  State,  17 
Tex.  App.  637  [1888];  Eider  v. 
State,  26  Tex.  App.  334;  9  S.  W. 
688;  (Wis.  1877)  Roman  v.  State, 
41  Wis.  312.  Contra,  see  State  v. 
Baldy,  17  Iowa,  39;  State  v.  Bul- 
lard,  16  N.  H.  139;  People  v.  Doug- 
lass, 4  Cow.  26;  15  Am.  Dec.  332; 
Jones  v.  State,  13  Tex.  1*68. 

2  United  States  v.  Gilbert,  2 
Sum.  19;  Fed.  Cas.  No.  15204; 
Harris  v.  State,  61  Miss.  304; 
State  v.  Salverson,  87  Minn.  40; 
91  N.  W.  1. 

3  Territory  v.  Ferris,  15  Hawaii, 
139. 

*  State  V.  Salverson,  87  Minn. 
40;   91  N.  W.  1. 
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stimulants  after  tiie  case  had  been  submitted,  but  it  was  shown 
that  during  the  consideration  of  the  case  in  the  jury  room 
his  mind  was  clear  and  he  exhibited  none  of  the  effects  of 
intoxicating  liquors,  it  Avas  held  that  no  ground  for  setting 
aside  the  verdict  had  been  shown.'  Nor  is  it  sufficient  to 
set  aside  the  verdict  that  the  jury,  during  the  trial,  went  to  a 
saloon  with  tli^  sheriff  and  each  juror  took  a  glass  of  liquor, 
unless  it  be  made  to  appear  that  the  defendant  was  thereby 
prejudiced,"  even  at  the  invitation  of  a  witness  for  the  prose-; 
cution  as  an  act  of  courtesy.'  Even  where  a  juror  was  drunk 
during  a  recess  of  the  court,  a  new  trial  was  refused,  he  hav- 
ing recovered  before  the  trial  was  resumed.*  Thus  where  it 
was  shown  one  of  the  jurors  drank  intoxicating  liquors  during 
the  trial,  becoming  drunk  during  recess,  but  it  was  also  shown 
that  he  was  rational  at  all  times  while  sitting  on  the  trial  and 
deliberating  on  his  verdict,  a  new  trial  was  refused.^  To  raise 
any  question  of  the  misconduct  of  the  juror  in  this  respect 
it  must  be  shown  that  the  liquor  used  was  intoxicating.^"  But 
the  doctrine  that  the  jurors  may  make  a  moderate  use  of 
intoxicating  liquors  during  the  trial  will  not  be  extended  to 
an  instance  where  some  of  the  jurors  consumed  an  inordinate 
amount  of  intoxicating  liquors,  within  a  few  hours,  from 
which  they  felt  sick  at  the  time  the  verdict  was  found.^^  So 
where  liquors  were  furnished  the  jury  at  the  hotel  where 
they  were  kept,  and  they  drank  so  much  they  attracted  the 
attention  of  the  police,  sang  songs,  iised  bad  language,  and 
acted  in  a  noisy  and  riotous  manner,  it  was  held  that  a  ver- 
dict of  guilty  should  be  set  aside."    And  where  it  was  shown 

5  People  V.  Pacherhoder,  64  Hun,  »  People  v.  Deegan,  88  Cal.  602; 
483;   19  N.  Y.  Supp.  483.  26  Pac.  500. 

6  Kee    V.    State,    28    Ark.    155 ;  ">  State    v.    Morphy,    33    Iowa, 
Creek  v.  State,  24  Ind.  151;  State  270;  11  Am.  Rep.  122. 

V.  Morphy,  33  Iowa,  270;   11  Am.  "State    v.    Broussard,    41    La. 

Eep.  122.  Ann.  81;  5  So.  647. 

^  Thompson  v.  Commonwealth,  8  12  State    v.    Demareste,    41    La. 

Gratt.    637.      But    see    People    v.  Ann.   413;    6   So.  654;   Gamble  v. 

Hull,  86  Mich.  449;  48  N.  W.  288.  State,  44  Fla.  429;  33  So.  471;  60 

8  State  V.  Tatlow,  34  Kan.   10;  L.  R.  A.  547. 
8  Pac.  267;  People  v.  Deegan,  88 
Cal.  602;  26  Pao.  500. 
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that  during  a  trial  of  eleven  days  the  jury  ordered  large  quan- 
tities of  beer,  wine  and  whisky,  at  their  own  expense,  some  of 
it  after  the  submission  of  the  ease  to  them,  without  permis- 
sion of  the  court  and  without  the  accused 's  knowledge,  a  new 
trial  was  ordered  by  the  appellate  court.''*  In  nearly  all  the 
cases  it  is  held  that  the  >  burden  is  on  the  defendant  to  show 
he  was  prejudiced  by  the  juror's  drinking  the  liquors;  but 
on  the  other  hand,  it  is  held  sufficient  for  him  to  show  that  the 
juror  drank  the  liquor,  especially  in  a  capital  ease,  and  then 
the  burden  is  on  the  State  to  show  his  drinking  did  not  affect 
the  result  of  the  trial.'*  Even  though  the  verdict  be  a  doubt- 
ful result  upon  the  evidence,  if  it  be  shown  that  the  defend- 
ant was  not  affected  by  the  juror's  drinking  during  the  trial, 
it  will  not  be  set  aside."  But  in  a  capital  case  one  evening 
after  the  separation  of  the  jurors  for  the  night,  one  of  them 
became  drunk,  yet  the  next  day  appeared  in  his  place,  not 
obviously  drunk,  and  there  was  some  evidence  of  the  defend- 
ant's insanity,  a  new  trial  was  ordered  by  the  appellate  court.'" 


"People  V.  Gray,  61  Cal.  164; 
44  Am.  Eep.  549. 

It  has  been  held  that  the  jury 
might  take  the  bottle  of  liquor 
with  them  to  their  room  which 
contained  the  liquor  alleged  to  have 
been  improperly  sold.  Phillips  v. 
State,  156  Ala.  140;  47  So.  245. 

"Dolan  V.  State,  40  Ark.  454; 
State  V.  Madigan,  57  Jlinn.  425; 
59  N.  W.  490;  JlcClendon  v.  State 
(Ark.),  51  S.  W.  1062;  Gamble  v. 
State,  44  Fla.  429;  33  So.  471; 
Creek  v.  State,  24  Ind.  151;  State 
V.  Greer,  22  W.  Va.  800  (secret 
drinking  in  the  jury  room)  ;  Stew- 
art V.  State,  31  Tex.  Cr.  Eep.  153; 
19  S.  W.  908. 

In  a  capital  ease  the  jurors  were 
kept  in  a  hotel.  They  drank  ten 
or  twelve  bottles  of  beer  and  had 
one  bottle  of  whisky.  None  of 
them    were    intoxicated.      It   was 


held  that  the  burden  was  on  the 
State  to  show  the  defendant  had 
not  been  prejudiced  by  their  con- 
duct. Gamble  v.  State,  44  Fla. 
429;  33  So.  471;  60  L.  R.  A.  547. 

15  Creek  v.  State,  24  Ind.  151. 

10  Brown  v.  State,  137  Ind.  240 ; 
36  N.  E.  1108;  45  Am.  St.  180. 

In  Texas  a  statute  provides 
that,  if  during  a  trial,  one  or  more 
of  the  jurors  die  or  be  disabled 
from  sitting,  not  exceeding  three, 
the  remainder  may  render  a  ver- 
dict. During  a  trial  one  of  the 
jurors  became  drunk,  and  the 
judge,  finding  he  was  very  drunk 
and  had  no  idea  of  the  case,  dis- 
charged him  and  ordered  the  trial 
to  proceed  with  eleven  jurors.  The 
drunken  juror  stated  he  would  be 
sober  in  five  minutes,  or  at  least 
by  the  next  morning.  The  action 
of  the  court  in  ordering  the  case 
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But  there  are  eases  which  do  not  follow  the  general  rule 
that  the  mere  drinking  of  intoxicating  liquors  will  be 
suflBcient  to  set  aside  the  verdict.  The  rule  has  thus 
been  stated  in  Indiana:  "It  seems  well  settled  in  this 
State,  as  well  as  in  other  jurisdictions,  that  drinking  intoxi- 
cating liquors  during  the  recess  of  the  court  is  not  such  mis- 
conduct  of  the  jury  as  vitiates  the  verdict,  unless  the  drink- 
ing is  of  such  an  extent  as  to  produce  intoxication ;  but  where 
a  juror  drinks  to  such  an  extent  as  to  become  intoxicated, 
such  conduct  renders  the  verdict  invalid,  and  the  court  upon 
proof  of  such  misconduct  should  set  it  aside  and  grant  a  new 
trial.'"'  "While  it  does  not  appear,"  continued  the  court, 
"that  he  was  still  intoxicated  when  he  took  his  seat  in  the 
jury  box  on  the  next  morning,  we  have  no  means  of  knowing 
the  extent  to  which  his  mental  faculties  were  beclouded  by  the 
previous  night's  debauch.  It  is  enough  to  say  that  the  appel- 
lant was  entitled  to  have  this  juror  consider  and  pass  upoii  his 
case  unimpaired  by  drunkenness  during  the  progress  of  the 
trial.  The  record  in  the  cause  is  not  of  such  a  character  as 
to  warrant  us  in  saj'ing  that  the  intoxication  of  the  juror 
did  not  injuriously  affect  the  appellant."  "It  is  but  too 
true,"  said  the  Supreme  Court  of  Texas,  "that  it  [intoxi- 
cating liquor]  will  make  a  man  bold  and  reckless,  not  only 
of  consequences  personally,  but  also  of  the  rights  of  those 
whose  life  and  most  valuable  interests,  property  and  reputa- 
tion are  at  stake ;  and  its  effects  are  so  very  different  on  dif- 
ferent men  that  it  would  be  dangerous  in  the  extreme  to 
attempt  to  lay  down  any  rule  by  which  it  could  or  should  be 
determined  whether  a  juror  had  drunk  too  much  or  not ;  and 

to  proceed  was  held  not  to  be  er-  "Brown  v.  State,  137  Ind.  240; 

ror.    Rutledge  v.  Elendorf  (Tex.),  36  N.  E.   1108;   45  Am.  St.   180; 

116  S.  W.  156.  citing  Creek  v.  State,  24  Ind.  151; 

Where  a  juror  was  drunk  during  Davis  v.  State,  35  Ind.  496;  Hus- 

the  trial,   it  was  held  that  there  ton  v.  Vail,  51  Ind.  299;  Pratt  v. 

was  not  a  trial  by  a  jury  of  twelve  State,  56  Ind.  179;  Carter  v.  Ford, 

jurors,     was     entitled     to     have,  etc.,  Co..  85  Ind.  180;   Pelham  v. 

but  one  by  a  jury  of  eleven;  and  Page,  6  Ark.  535;  State  v.  Cucuel, 

that  there   must   be  a   new  trial.  24  N.  J.  L.  249;  Jones  v.  State,  13 

State  V.  Ned,  105  La.  696;  30  So.  Tex.  168. 
126;  64  L.  R.  A.  933. 
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the  only  safe  rule  is  to  exclude  it  entirely.""  But  proof 
that  a  person  called  as  a  juror  had  drunk  an  undisclosed 
quantity  of  whisky  just  before  being  called  as  a  juror,  noth- 
ing indicating  he  became  drunk,  is  not  sufficient  to  authorize 
the  setting  aside  of  the  verdict.'"  Bvit  the  use  of  liquors 
in  the  jury  room  during  the  time  the  jury  were  deliberating 
upon  their  verdict  is  regarded  with  far  more  suspicion  than 
their  use  during  the  progress  of  the  trial  and  before  the  case 
is  finally  submitted  to  them  for  their  consideration.  It  is 
cause  for  setting  aside  the  verdict,  it  has  been  held,  even 
though  it  be  not  shown  any  of  the  jurors  were  intoxicated.^" 
Even  where  a  statute  provided  that  a  new  trial  should  not  be 
granted  when  a  juror's  misconduct  did  not  prevent  a  fair 
consideration  of  the  case,  it  was  held  not  necessary  to  show 
the  defendant  was  actually  injured  by  a  juror's  use  of  liquor 
in  the  jury  room.-'    Especially  is  this  true  if  the  juror  drinks 


18  Jones  V.  State,  13  Tex.  168. 

"The  drinking  of  intoxicating 
liquors  by  one  or  more  of  the  ju- 
rors, during  the  discharge  of  their 
duties  as  such,  constituted  suffi- 
cient ground  for  setting  aside  the 
verdict  and  ordering  a  new  trial. 
The  view  we  take  of  the  case  as  of 
the  duty  of  determining  whether 
the  charge  of  intoxication  is  sus- 
tained by  the  record.  And  we  are 
glad  to  escape  so  unpleasant  an 
investigation,  which  might  result 
in  convincing  us  that  the  adminis- 
tration of  the  law  of  our  State  has 
been  disgraced  by  the  drunkenness 
of  those  appointed  to  decide,  in  a 
court  of  justice,  upon  the  rights 
of  their  fellow  citizens.  We  had 
hoped  that  such  things  were  of  the 
past,  and  would  only  be  remem- 
bered as  rare  instances  existing  in 
the  traditions  of  frontier  days." 
Ryan  v.  Harrow,  27  Iowa,  494. 

So  where  the  court  ordered  the 
jury  kept  together,  and  during  the 


trial  the  sheriff  in  charge  of  them 
took  one  of  their  number  to  a  sa- 
loon, where  he  procured  it  drink 
of  whisky,  and  then  returned  hhn 
to  the  place  of  custody  of  the  jury, 
it  was  held  that  a  verdict  of  guilty 
must  be  set  aside,  such  act  raising 
a  conclusive  presumption  of  preju- 
dice against  the  defendant  which 
could  not  be  rebutted  by  the  tes- 
timony of  the  jurors  that  the  juror 
in  question  was  the  last  to  consent 
to  a  verdict  of  guilty.  State  v. 
Strodemier,  41  Wash.  159;  83  Pao. 
22;  State  v.  Jones,  7  Nev.  408. 

19  State  V.  Andre  ( S.  D. ) ,  84  N. 
W.  783;  Carleton  v.  Stale,  43  Neb. 
373;   61  N.  W.  699. 

20  People  v.  Gray,  61  Cal.  164; 
44  Am.  Eep.  549;  Weis  v.  State, 
22  Ohio  St.  480;  Gamble  v.  State, 
44  Fla.  429;  33  So.  471;  60  L.  R. 
A.  547. 

21  People  V.  Lee  Chuck,  78  Cal. 
317;  20  Pac.  719. 
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enough  to  be  under  its  influenee.^^  But  even  here  it  has  been 
held  that  the  use  of  liquor  in  the  jury  room  must  be  in  suffi- 
cient quantity  to  affect  the  verdict.^^  This  is  especially  true 
if  the  liquor  was  supiHied  with  meals,^*  or  as  a  medicine  under 
the  direction  of  a  physician.^'  And  it  has  been  held  that  the 
burden  is  on  the  State  to  show  that  the  accused  was  not  in- 
jured by  the  drmking.''*  Where  a  juror  took  a  drink  upon  the 
premises  he  was  viewing  as  a  juryman,  at  the  bar  of  the  prin- 
cipal witness  for  the  prosecution,  it  was  held  that  a  new  trial 
must  be  granted,-^  and  so,  too,  where  the  prosecuting  attor- 
ney furnished  the  liquor  to  the  jurors  during  the  trial.'*  On 
a  motion  for  a  new  trial  on  the  ground  that  the  jurors  drank 
liquors  during  the  trial,  both  the  accused  and  his  counsel 
must  show  by  their  sworn  testimony  they  were  ignorant  of  the 
conduct  of  the  jury  until  after  the  return  of  their  verdict,^* 
and  if  either  of  them  have  knowledge  of  such  misconduct 
at  any  time  before  the  return  of  the  verdict,  and  fail  to 
then  bring,  the  matter  before  the  court,  s.uch'  misconduct 
will  not  avail  them  on  a  motion  for  a  new  trial.^" 

Sec.  1229.    Jurors  in  civil  cases  using  intoxicating  liquors. 

To  entitle  a  party  in  a  civil  ease  to  a  new  trial  on  the 
ground  that  a  juror  used  intoxicating  liquor  during  the  trial, 
he  must  show  that  the'  drinking  improperly  influenced  the 

22  Weis  V.  State,  22  Ohio  St.  In  Massachusetts,  at  an  early 
486;  State  v.  Jenkins,  116  N.  C.  day,  it  was  held  that  cider  might 
972;  20  S.  E.  1021.  be  furnished  the  jury,  but  not  spir- 

23  State  V.  Upton,  20  Ho.  397 ;  ituous  liquors.     Commonwealth  v. 
Pope  V.  State,  36  Miss.  121;  State  Roby,    12    Pick.    496.      See   Tripp 
V.  Sparrow,  3  Murph  (N.  C.)  487;  v.  Bristol  Co.,  2  Allen,  556. 
McClandon    v.    State    (Ark.),    51  27  People  v.  Hull,  86  Mich.  449 ; 
S.  W.  1062;   Stewart  v.  State,  31  49  K  W.  288. 

Tex.  Cr.  Rep.  153;  19  S.  W.  908.  28  People  v.  Montague,  71  Mich. 

2i  People    V.    Sansome,    98    Cal.  447 ;  39  N.  W.  585.     See  Grottkau 

235;   33  Pac.  202;   State  v.  Spar-  v.  State,  70  Wis.  462;  36  N.  W.  31. 

row,  3  Murph.   (N.  C.)   487.  29  Harris  v.  State,  61  Miss.  304; 

25  Pope  V.  State,  36  Miss.  121;  State  v.  Morphy,  33  Iowa,  270;  11 

State   V.   Morphy,   33   Iowa,   270;  Am.  Rep.  122. 

11  Am.  Rep.  122.  so  Grottkau    v.    State,    70    Wis. 

28  State  V.  Greer,  22  W.  Va.  800;  462;  36  N.  W.  31. 
Gamble  v.  State,  44  Fla.  429;  33 
So.  471;  60L.  R.  A.  547. 
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juror,  and  that  he  was  not  aware  of  the  juror's  misconduct 
before  the  verdict  was  returned."'  Thus  the  drinking  by  a 
juror  of  two  glasses  of  beer  after  court  adjourned  and  eleven 
hours  before  another  session,  was  held  not  to  entitle  a  party 
to  a  new  trial ;  ^^  and  so  where  a  juror  took  a  small  quantity 
of  liquor  at  night  for  «medieinal  purposes.*'  So  drinking 
after  the  verdict  has  been  found  and  sealed  up,  during  a 
separation  of  the  jurors  under  leave  of  the  court  is  not  such 
misconduct  as  will  entitle  the  losing  party  to  a  new  trial.'* 
To  entitle  a  party  to  a  new  trial  it  must  be  shown  that  the 
juror  was  so  under  the  influence  of  the  liquor  that  he  was 
incapable  of  properly  deciding  the  cause ;  ''■'''  even  where  the 
drinking  takes  place  after  retirement  to  consider  the  verdict.'" 
Proof  of  mere  drinking  of  liqxior  does  not  of  itself  show  the 
juror  was  not  thereby  incapacitated  to  properly  perform  his 
duty.'^     Thus  where   a  party,   on   information   and   belief. 


31  Alabama  Lumber  Co.  v.  Cross; 
152  Ala.  562;  44  So.  563;  Nichols 
V.  Nichols,  136  Mass.  256;  Arizona 
Prince  Copper  Co.  v.  Copper  Queen 
Mining  Co.,  7  Pac.  718;  St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Kelly,  43 
Kan.  741;  23  Pac.  1046;  Brook- 
haven,  etc.,  Co.  V.  Illinois  Cent.  E. 
Co.,  68  Miss.  432;  10  So.  66;  Ew- 
ing  V.  Lunn,  21  So.  55;  115  X.  W. 
527;  Carter  v.  Ford  Glass  Co.,  85 
lud.  180;  Gilmer  v.  Cameron,  1 
Ga.  Dec.  142,  pt.  1 ;  Sanitary  Dist. 
of  Chicago  v.  Cullerton,  147  111 
385;  35  N.  E.  723;  Ipswitch  v. 
Fernandez,  84  Cal.  639;  24  Pae. 
298;  Richardson  v.  Foster,  73 
Miss.  12;  18  So.  573;  55  Am.  St. 
481 ;  Wilson  v.  Abrahams,  1  Hill 
(N.  Y.),  207;  Gilmanton  v.  Ham, 
38  N.  H.  108;  Hanrahan  v.  Ayers, 
10  N.  Y.  Misc.  Eep.  435;  31  N.  Y. 
Supp.  458;  McLaughlin  v.  Hinds, 
151  111.  403;  38  N.  E.  136;  affirm- 
ing 47  111.  App.  598;  Appeal  of 
Merriman,  108  Mich.  454;  66  N. 
W.  372;  Gordon  v.  Louisville,  etc.. 


R.  Co.,  29  S.  W.  321;  Larimer  v. 
Kelly,  13  Kan.  78 ;  Perry  v.  Bailey, 
12  Kan.  539;  O'Neil  v.  Keokuk, 
etc.,  E.  Co.,  45  Iowa,  456;  Van 
Buskirk  v.  Dauglierty,  44  Icwa,  42. 

32  Van  Buskirk  v.  Dauglierty,  -1 4 
Iowa,  42;  Carter  v.  Ford  Plate 
Glass  Co.,  85  Ind.  180. 

33  O'Neill  V.  Keokuk,  etc.,  R.  Co., 
45  Iowa,  546;  Nichols  v.  Xichols, 
130  Mass.  256 ;  Gilmanton  v.  Ham, 
38  N.  H.  108. 

34  Larimer  v.  Kelly,  13  Kan.  78. 
33  Gorden  v.  Louisville,  etc.,  E. 

Co.,  29  S.  W.  321 ;  Perry  v.  Bailey, 
12  Kan.  539;  Wilson  v.  Abrahams, 
1  Hill   (N.  Y.),  207. 

38  Hanrahan  v.  Ayers,  10  N.  Y. 
Misc.  Eep.  435;  31  N.  Y.  Supp. 
458. 

The  mere  fact  that  the  jury  had 
liquors  in  the  jury  room  of  which 
they  did  not  drink  is  no  cause  for 
a  new  trial.  Gilmer  v.  Cameron,  1 
Ga.  Dec.  142,  pt.  1. 

87  Perry  v.  Bailey,  12  Kan.  539. 
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charged  that  one  of  the  jurors  was  so  intoxicated  during  the 
delivery  of  the  charge  and  afterwards  that  he  was  not  able 
to  discharge  his  duties;  and  the  trial  court  in  passing  upon 
the  motion  for  a  new  trial  said  that  it  must  be  conceded  that 
the  juror  was  intoxicated,  but  also  said  that  the  intoxication 
"was  patent  to  all  parties";  and  the  juror  denied  fully  and 
specifically  all  the  charges  of  intoxication,  it  was  held  that 
the  order  denying  a  new  trial  should  be  sustained.^*  On  the 
contrary  it  is  held  that  if  a  juror  drinks  intoxicating  liquor 
during  the  trial,  even  in  a  moderate  quantity,  a  new  trial 
must  be  granted.''  Especially  is  this  true  if  the  liquors  be 
drank  in  the  jury  room,*"  or  where  the  juror  drank,  though 
at  his  own  expense,  with  the  attorney  of  the  successful  party .*^ 
According  to  this  line  of  cases  it  is  not  necessary  to  show  the 
drinking  affects  the  verdict,  or  even  probably  did  so.*^    Where 


38  Ipswitch  V.  Fernandez,  84  Cal. 
639 ;  24  Pac.  298. 

This  case  in  a  measure  turned 
upon  the  fact  that  the  moving 
party  knew  of  the  intoxication  be- 
fore the  verdict  was  returned,  and 
took  no  steps  to  have  set  aside  the 
submission  of  the  case.  In  such  an 
event  the  complaining  party  is  not 
entitled  to  a  new  trial ;  for  he  can- 
not sit  still  and  "gamble"  on  the 
result  of  a  verdict  in  his  favor, 
and  then  successfully  complain  if 
he  be  defeated.  Richardson  v. 
Foster,  73  Miss.  12;    18  So.  573; 

55  Am.  St.  481.  In  this  last  case 
the  juror  during  the  trial  was 
fined  by  the  court  for  intoxication. 

39  Brant  v.  Fowler,  7  Cow.  562 ; 
Hopkins  v.  Knapp,  etc.,  Co.,  92 
Iowa,  212;  60  N.  W.  620;  Mobile, 
etc.,  E.  Co.  V.  Davis,  130  111.  146; 
22  N.  E.  850:  reversing  31  111. 
App.  490;  Leighton  v.  Sargent,  31 
N.  H.  119;  64  Am.  Bee.  323; 
Churchill  v.  Alpena  Circuit  Judge, 

56  Mich.  536;  23  N.  W.  211;  Pel- 


ham  V.  Page,  6  Ark.  535;  Gray  v. 
McDaniel,  4  Har.  367. 

*o  Ryan  v.  Harrow,  27  Iowa, 
494;  1  Am.  i".ep.  302;  Greg  v.  Mc- 
Daniel, 4  Har.  367;  Leighton  v. 
Sargent,  31  N.  H.  119;  64  Am. 
Dec.  323;  Hopkins  v.  Knapp,  etc., 
Co.,  92  Iowa,  212;  60  N.  W.  620; 
Patrick  v.  Victor  Knitting  Mills 
Co.,  37  N.  Y.  Supp.  Div.  7;  55  N. 
Y.  Supp.  340. 

*i  Mobile,  etc.,  R.  Co.  v.  Davis, 
130  111.  146;  22  N.  E.  850;  re- 
versing 31  111.  App.  490. 

42  Fairchild  v.  Snyder,  43  Iowa, 
23;  Hopkins  v.  Knapp,  etc.,  Co., 
92  Iowa,  212;  60  N.  W.  620  (court 
found  liquor  was  drunk  as  a  bev- 
erage and  not  as  a  medicine,  as 
the  juror  claimed)  ;  Leighton  v. 
Sargent,  31  N.  H.  119;  64  Am. 
Dec.  323  (no  indications  shown, 
and  no  suspicions  entertained  by 
the  other  jurors,  that  the  juror 
drinking  was  under  any  influence 
from  the  use  of  the  liquor.  Officer 
furnished  liquor  at  juror's  request 
because  of  Ms  alleged  illness.) 
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the  jury  retired  to  consider  their  verdict,  and  while  on  their 
way  to  supper  they  stopped  and  nearly  all  drank  intoxicating 
liquors,  and  during  the  evening  a  quart  bottle  filled  with  wine 
and  whisky  was  taken  to  the  jury  room  from  which  several 
of  them  drank,  and  still  later  another  bottle  was  produced 
from  which  several  likewise  drank,  and  several  before  break- 
fast the  next  morning  drank  brandy  at  the  bar,  it  was  held 
that  a  new  trial  must  be  granted  the  plaintiff,  notwithstand- 
ing the  fact  that  the  jury  had  stood  eleven  for  the  defendant 
before  they  began  drinking  from  the  quart  bottle.*^ 

Sec.  1230.    Treating  jurors. 

For  a  party  to  treat  a  juror  to  intoxicating  liquors  (or  even 
to  other  refreshments)  is  such  misconduct  as  requires  that 
a  new  trial  be  granted  the  opposite  party  if  the  verdict  be 
adverse  to  him.**  But  the  verdict  will  not  be  set  aside  if  the 
jurors  drank  (or  ate)  at  the  expense  of  both  parties,*^  or 
of  their  attorneys.*"  Where  a  statute  provided  that  "if  a 
party  obtaining  a  verdict  in  his  favor  shall,  during  the  term  of 
court  in  which  such  verdict  is  obtained,  give  to  any  of  the 
jurors  in  the  case,  knowing  him  to  be  such,  any  victuals  or 
drink,  or  procure  the  same  to  be  done,  by  way  of  treat,  either 
before  or  after  such  verdict,  on  proof  thereof  being  made,  the 
verdict  shall  be  set  aside  and  a  new  trial  granted,"  it  was 

43  Patrick    v.    Victor    Knitting  pena  Circuit  Judge,  56  Mich.  536 ; 

Mills  Co.,  37  N.  Y.  App.  Div.  7;  23  N.  W.  211. 

55  N.  Y.  Supp.  340.  4*  Sexton   v.   Lelievere,   4    Cold. 

It  has  been  held  that  the  circu-  11;  Bender  v.  Bueher,  8  Ohio  Cir. 

lation  of  liquors  among  the  jurors  Ct.  Eep.  244;  Pittsburg,  etc.,  Ry. 

while  sitting  as  a  jury,  even  with  Co.   v.   Porter,   32    Ohio   St.   328; 

the    consent   of   the    parties,    was  Drake  v.  Newton,  3  Zab.    (N.  .J.) 

cause  for  a  new  trial.     Pelham  v.  Ill;  Perry  v.  Baley,  12  Kan.  539; 

Page,  6  Ark.  535;  but  the  sound-  Pelham  v.  Page,  6  Ark.  535. 

ness    of    this    ease    may    well    be  *«  Dennison   v.    Collins,    1    Cow. 

doubted.  Ill;  Arizona  Prince  Copper  Co.  v. 

Taking  out  a  bill  of  exceptions  Copper  Queen  Co.,  7  Pac.  718. 

and   filing   a   stay  bond  is  not  a  *«  McLaughlin  v.  Hinds,  151  111. 

waiver  of  the  right  to  insist  upon  403;    38  N.  E.   136;    affirming  47 

a  new  trial  because  of  the  miscon-  111.  App.  598. 
duct  of  the  jury.     Churchill  v.  Al- 
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held  that  if  the  successful  party,  after  the  return  of  the  ver- 
dict, treat  some  of  the  jurors  to  cigars  a  new  trial  must  be 
granted.*^  But  where  no  such  a  statute  was  in  force,  and 
twenty- four  hours  after  the  return  of  their  verdict  the  jurors 
then  met  the  successful  plaintiff  and  took  several  glasses  of 
beer  with  him,  for  which  he  did  not  pay,  and  no  reference  was 
made  to  the  ca^,  it  was  held  that  a  new  trial  would  not  be 
granted.*'  So  in  a  ease  against  a  town  it  is  not  cause  for  a 
new  trial  that  one  of  the  inhabitants  of  such  town  treated 
the  jurors.*^  iSo  the  fact  that  an  old  juror  who  was  used  to 
liquor,  at  the  request  of  a  friend  was  supplied  by  the  suc- 
cessful litigant  with  a  single  draught  of  liquor  was  held  not 
to  require  the  granting  of  a  new  trial,  the  evidence  clearly 
showing  the  liquor  was  not  given  with  any  intent  to  influence 
the  juror's  mind.*"  "Where  the  court  was  well  satisfied  with 
the  verdict  it  was  held  that  a  new  trial  would  not  be  granted 
merely  because  the  successful  party  had  given  a  juror  a  drink, 
but  made  no  reference  to  the  case.'"^  And  so  it  was  said  tliat 
a  new  trial  would  not  be  granted  if  it  be  clearly  shown  that 
the  treating  was  not  intended  to  influence  the  juror's  action, 
and  that  it  had  no  influence  on  his  mind.'- 

Sec.  1231.     Prohibitionist  as  a  juror. 

.  The  fact  that  a  person  called  as  a  juror  to  try  a  ease  of  a 
violation  of  the  liquor  laws  is  a  strong  prohibitionist,  if  it 
be  shown  by  examination  that  he  has  no  prejudice  against 
the  .defendant,  and  is  willing  to  give  him  a  fair  trial  does 
not  disqualify  him  to  serve  as  a  juror.^^ 

*7  Baker  v.  Jacobs,  64  Vt.  187 ;  si  MeCarty  v.  MoCarty,  4  Klch. 

23  Atl.  588.                                ,  L.   (S.  C.)   594. 

48  St.  Paul  Fire,  etc.,  Ins.  Co.  v.  =2  Pittsburg,  etc.,  Ey.  Co.  v.  Por- 

Kelly,  43  Kan.  741;  23  Pac.  1046.  ter,   32   Ohio    St.    328;    Marsh   v. 

io  Carlisle  v.  Town  v.   Sheldon.  Clark  Co.,  27  Wkly.  L.  Bull.  56. 

38  Vt.  440.  53  State  v.  Tomlinson,  7   N.  D. 

soBrookhaven    Lumber    &    Mfg.  294;  74  ^\  W.  995. 
Co.   V.    Illinois   Cent.    E.    Co.,    68 
Miss.  432;  10  So.  66. 
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Sec.  1232.    Jury  on  trial  of  a  liquor  nuisance. 

A  statute  permitting  the  enjoining  of  a  liquor  nuisance  and 
providing  for  the  punishment  of  anyone  violating  a  decree 
of  injunction  as  a  contempt,  is  valid,  although  upon  such 
contempt  proceedings  it  deprive  the  defendant  therein  of  the 
right  of  trial  by  jury."*  So  a  statute  depriving  the  accused 
of  the  right  of  trial  by  jury  in  a  proceeding  to  declare  a  place 
a  liquor  nuisance  is  constitutional."^* 

Sec.  1233.    Drunken  counsel  at  trial. 

Owing  to  the  drunken  condition  of  defendant's  counsel 
during  the  examination  of  the  first  witness  at  a  trial  upon  a 
charge  of  larceny,  the  court  suspended  the  trial,  and  notified 
both  the  defendant  and  his  counsel  that  the  latter  would  not 
be  allowed  to  appear  in  the  case  in  such  condition,  and  that 
he,  the  defendant,  had  better  arrange  for  a  proper  defense. 
When  the  session  of  the  court  was  resumed  the  defendant  ap- 
peared with  the  same  counsel,  and  the  trial  proceeded  with- 
out any  reference  to  his  counsel's  incapacity.  It  was  held 
not  error  to  refuse  a  new  trial  to  the  defendant  on  the  ground 
that  his  attorney  was  drunk  (which  was  truel  during  the  trial, 
and  that  the  refusal  was  not  an  abuse  of  discretion."" 

Sec.  1234.    Defendant  in  criminal  prosecution  drunk. 

Where  the  defendant  in  a  criminal  prosecution  was  so  drunk 
at  his  trial  upon  a  charge  of  having  committed  a  felony  that 
he  was  not  able  to  understand  the  facts  of  his  case,  and  could 
not  communicate  intelligently  with  his  counsel,  a  new  trial 
was  granted."" 

5*  State  V.  Murphy,  TlVt.  127;  seTaffe   v.    State,    23    Ark.   34. 

41  Atl.  1037.  The  court  considered  that  the  ac- 

34*  Stahl  V.  Lee,  71  Kan.  511;  80  cused  was  in  the  same  condition 

Pac.    983;    Cowdery   v.    State,    71  as  if  he  had  been  insane,  and  ap- 

Kan.  450;   80  Pac.  953;  Kirkland  plied  to  the  case  the  rule  laid  down 

V.  State,  72  Ark.   171;    78  S.   W.  by  Blackstone  that  an  insane  man 

770.                                                    I  could  not  be  put  upon  trial. 

55  Territory   v.    Clark,    79    Pac. 
708. 
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Sec.  1235.    Intoxicated  witness. 

The  fact  that  a  witness  was  intoxicated  on  the  occasion 
concerning  which  he  is  called  to  testify  does  not  disqualify  him, 
the  fact  of  his  intoxication  only  going  to  his  credibility  and 
not  to  his  competency ; "  and  the  fact  of  his  intoxication  at 
that  time  is  relevant,  and  may  be  shown  without  first  asking 
him  on  cross-examination  whether  he  was  intoxicated.^*  The 
fact  of  his  intoxication  at  the  time  of  which  he  testifies  may 
be  proven  by  direct  testimony  or  by  his  acts  and  conduct ;  but 
it  cannot  be  sho'mi,  it  has  been  held,  by  evidence  of  the 
amount  of  intoxicating  liquors  he  had  previously  drunk.^* 
As  effecting  the  credibility  of  a  witness  it  may  always  be  shown 
by  the  party  not  producing  him  that  he  was  intoxicated  at 
the  time  the  events  took  place  of  which  he  testifies,  even  in  a 
criminal  case ; ""  but  he  is  entitled  to  belief  if  his  recollection 
of  the^  events  be  clear,  or  if  he  is  corroborated  by  other  wit- 
nesses.®' And  where  the  matter  concerning  which  he  testi- 
fies is  as  to  the  capacity  of  a  testator  to  execute  a  will,  the 
opposing  party  may  always  show  that  at  the  time  of  which 
he  testifies  he  was  in  such  an  intoxicated  condition  as  not  to 
be  capable  of  judging  of  the  mental  condition  of  the  testator.'^ 
So  where  the  defendant  sold  furniture  to  the  plaintiff,  taking 
back  a  mortgage  for  the  unpaid  part  of  the  purchase  money, 
and  he  then  seized  the  furniture,  and  the  plaintiff  sued  for 
a  conversion,  as  well  as  for  abuse,  insults  and  damages  to  his 
premises,  it  was  held  that  he  might  show  the  defendant  was 

=7  state  V.  Sejours,  113  La.  676;  So.  448;  McDowell  v.  Preston,  26 
37  So.  599;  State  v.  Castello,  62  Ga.  528;  State  v.  Grant,  79  Mo. 
Iowa,  404;  17  N.  W.  605.  113;  49  Am.  Rep.  218;   People  v. 


58  Bliss  V.  Beck,  80  Neb.  290 
114  N.  W.  162. 

50  Tuttle  V.  Kussell,  2  Day,  201 
2  Am.  Dee.  89. 

60  Willis  V.  State,  43  Neb.  102 


Webster,  139  N.  Y.  73;  34  N.  E. 
730;  affirming  68  Hun,  11;  22  N. 
Y.  Supp.  634;  Joree  v.  Parkhurst, 
150  Mass.  243 ;  22  N.  E.  890 ;  Sis- 
son  V.  Conger,  1  T.  &  C.   (N.  Y.) 


61  N.  W.  254;  Van  Loan  v.  Willis,  564. 

13  Daly,  281;  State  V.  Rollins,  113  ei  State    v.    Castello,    62    Iowa, 

N.  C.  722;   18  S.  E.  394;  Fleming  404;  17  N.  W.  605. 

V.  State,  5  Humph.  564;  Mace  v.  «2  Siason  v.  Conger,   1  T.  &  C. 

Reed,  89  Wis.  440;  .62  N.  W.  186;  564. 

Eldridge  v.  State,  27  Fla.  162;  9 
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intoxicated  at  the  time  he  took  the  furniture,  as  affecting 
the  reliance  to  be  placed  upon  his  version  of  the  transaction."' 
So  one  who  uses  opium  as  a  drug  is  a  competent  witness,  and 
the  habit  does  not  discredit  him  in  the  absence  of  proof  that 
his  mind  is  affected  by  its  use,  it  has  been  held ;  **  but  on  the 
other  hand,  it  has  been  held  that  his  habit  in  the  use  of  drugs 
could  be  shown,  and  its  extent,  as  an  impeachment  of  his  cred- 
ibility,""  and  that  the  jury  should  be  carefully  cautioned 
as  to  the  credence  to  be  given  liis  testimony.""  In  the  first 
line  of  cases  it  is  held  that  his  habit  in  the  use  of  opium 
cannot  be  shown  unless  it  also  be  shown  that  its  use  impaired 
his  mind  generally."^  Evidence  of  intemperate  habits  is  inad- 
missible to  impeach  a  witness  or  the  character  of  a  witness  for 
truth,"*  it  has  been  held ;  but  it  has  also  been  held  that  evidence 
that  he  was  a  common  drunkard  is  admissible  to  impeach 
his  testimony."'  The  fact  that  he  has  been  found  to  be  an 
habitual  drunkard,  and  a  guardian  appointed  for  his  estate, 
does  not  render  a  person  incompetent  as  a  witness.'"  It 
may  be  shown  that  at  the  time  a  witnesses 's  deposition  was 
taken  he  was  drunk  or  under  the  influence  of  opium  or  a 
deleterious  drug.'^  If  a  person  is  drunk  at  the  time  he  is 
offered  as  a  witness,  his  drunkenness  goes  to  his  credibility,'^ 
but  whether  his  intoxication  is  so  great  as  to  render  him 
incompetent  to  testify  is  a  question  for  the  trial  court,  and 
whether  he  shall  be  sworn  and  permitted  to  testify  rests 
within  the  discretion  of  such  court.''     To  prove  the  witness 

63  Van  Loan  v.  Willis,  13  Daly,  6s  Hoitt  v.  Moulton,  1  Fost.   (N. 
281.                                                                  H.)   586;   Thayer  v.  Boyle,  30  Me. 

64  McDowell  V.  Preston,  26  Ga.       475. 

528;-  Eldridge   v.    State,    27    Fla  eo  State  v.   Grant,  79  Mo.   113; 

162;  9  So.  448.  49  Am.  Rep.  218. 

65  People  V.  Webster,  139  N.  Y.  to  Gebhart  v.  Shindle,   15   Serg. 
73;    34   N.   E.   730;    affirming   68  &  E.  235. 

Hun,  11;  22  N.  Y.  Supp.  634.  'i  McDowell  v.  Preston,  26  Ga. 

06  State  V.  White,  10  Wash.  611 ;  528. 

39  Pac.  160;  41  Pac.  442  72  Myers     v.     State     (Tex.     Cr. 

67  Eldridge  v.  State,  27  Fla.  162;  App.),  39  S.  W.  111. 

9  So.  448.     See  McDowell  v.  Pres-  '3  Hartford  v.  Palmer,  16  Johns, 

ton,  26  Ga.  628  143;    Gould   v.    Crawford,    2    Pa. 

(Barr)  89. 
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was  drunk  at  the  time  of  which  he  testifies,  the  amount  of 
intoxicating  liquor  he  had  just  drunk  may  be  shown."  If  a 
witness  be  so  drunk  as  to  be  incompetent  to  testify,  the  per- 
son producing  him  should  show  to  the  court  the  importance 
of  his  testimony  and  ask  a  continuance  until  he  could  be 
produced  in  a  sober  condition;  and  if  he  do  not,  no  error  is 
committed  by  Ijie  court  it.  refusing  to  allow  him  to  testify 
and  sending  him  to  jail  because  of  his  drunken  condition/^ 

Sec.  1236.    Presumption  a  person  is  sober. 

The  presumption  is  that  the  person  in  question  was  sober 
at  the  time  his  habits  are  drawn  in  question,  and  he  who  asserts 
he  was  then  drunk  has  the  burden  to  show  he  was  in  that 
condition.  But  if  it  be  shown  he  was  shortly  before  that 
time  intoxicated,  especially  if  greatly  so,  the  court  or  jury  may 
infer  that  his  intoxication  was  caused  by  drinking  intoxi- 
cating liquors;  and  if  it  be  proven  he  took  one  drink,  and 
his  whereabouts  and  abstinence  from  the  use  of  liquor  be 
not  shown,  but  it  be  shown  he  had  an  opportunity  to  obtain 
liquors,  it  may  be  found  and  inferred  without  further  proof 
he  drank  more  liquor.'^  So  if  it  be  shown  that  a  defendant 
drank  liquor  six  or  seven  times  on  six  different  days  in  three 
months,  and  there  be  no  evidence  to  show  his  condition  on 
other  days  during  the  period,  he  cannot  insist  that  he  miist 
be  presumed  to  have  been  sober  on  such  other  days.''^ 

Sec.  1237.    Pardon. 

A  pardon  of  a  conviction  of  having  sold  intoxicating  liquors 
without  a  license  upon  condition  that  the  person  pardoned 
would  not  again  so  sell  them  is  valid;  and  upon  a  second 
conviction  of  so  selling  (upon  his  plea  of  guilty,  at  least) 
the  pardon  thereby  becomes  void,  and  the  enforcement  of  the 
first  conviction  without  further  proceedings  is  such  an  irreg- 

7*  Fleming  v.   State,  5  Humph.  ^cHoagland  v.  Canfield,  160  F. 

(Tenn.)  564.  146. 

75  Fox  V.  Territory,  2  Wash.  T  't  Commonwealth    v.   McNamee, 

297;   5  Pac.  603.  112  Mass.  285. 
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ularity  merely  as  furnishes  no  grounds  for  his  discharge 
on  a  writ  of  habeas  corpus.''^  Where  a  statute  provided  that 
the  governor  of  the  State  might  settle  all  the  State's  dejnands 
for  inspection  fees  on  beer  accruing  up  to  a  specified  date, 
which  accrued  under  a  prior  statute  requiring  inspection  of 
beer,  upon  the  payment  into  the  State  treasury  of  a  certain 
sum  per  barrel,  and  that  every  person  complying  with  its 
provisions  should  be  relieved  from  all  fines  and  penalties  in- 
curred under  such  inspection  statute  up  to  such  date,  and 
barred  all  prosecutions  of  violations  prior  to  the  date  speci- 
fied, it  was  held  that  the  act  was  a  general  amnesty  to  all 
persons  complying  with  its  provisions;  that  the  State  was 
estopped  to  prosecute  for  violations  of  the  inspection  law 
covered  by  such  payments;  that  it  was  not  the  subject  of 
waiver,  and  that  it  need  not  be  pleaded  in  bar  of  a  prosecu- 
tion for  a  violation  of  the  inspection  statute  to  which  it  ap- 
plied." 

Sec.  1238.    Drunken  officer. 

Statutes  frequently  provide  that  an  officer  who  becomes 
drunk  during  the  business  hours  of  his  office  may  be  removed 
from  office  and  his  title  thereto  declared  forfeited.  Such  a 
statute,  as  we  have  seen,  is  constitutional.'"     And  where  a 

i^Ex  parte  Brady,  70  Ark.  376;  783;  54  X.  W.  1065;  In  re  Whalen, 

68  S.  W.  34.    See  People  v.  Moore,  47  N.  Y.  St.  Rep.  313;   19  N.  Y. 

62  Mich.  496;   29  N.  W.'  80;   and  915;  People  v.  Burns,  77  Hun,  92; 

People  V.  Potter,  1  Parker  Cr.  Eep.  28  N.  Y.  S.  300;  Huff  v.  Dyer,  4 

47.  Ohio   Cir.   Ct.   R.   595;    Taylor   v. 

As  "to    validity    of    conditional  State    (Tex.  Cr.  App.),  61   S.  W. 

pardons,  see  People  v.  Marsh,  125  1106;    State  v.   Board  of   Correc- 

Mich.  410;   84  N.  W.  472;   7  De-  tions,  16  Utah,  478;  52  P.  1090. 

troit  Leg.  N.  555;  51  L.  E.  A.  461;  7o  State   v.   Eby,    170   Mo.   497; 

Fuller  V.   State,   122  Ala.  32;    45  71  S.  W.  52. 

L.  R.  A.  502;  25  So.  146;  Ex  parte  «o  State  v.  Brown    (Okla.),   103 

Hawkins,  61  Ark.  321;  30  L.  R.  A.  Pac.  762;  People  v.  Bell   (N.  Y..), 

736;    33    S.    W.    106;    Ex    parte  86  N.  E.  1130;  affirming  125  N.  Y. 

Marks,  64  Cal.  29;  28  P.  109;  49  App.   Div.   205;    109  N.  Y.   Supp. 

Am.  Rep.  684;   People  v.  Monroe,  90;  State  v.  Welsh,  109  Iowa,  19; 

26  Colo.  232;  57  P.  696;  State  v.  79  N.  W.  369;   In  re  Peters,   10 

Wolfer,  53  Minn.  135;  19  L.  R.  A.  Kulp.  93. 
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statute  provided  for  the  punishment  of  any  officer  who  should 
"whilst  in  the  discharge  of  the  duties  of  his  office  be  in  a 
state  of  intoxication  produced  by  the  use  of"  intoxicating 
liquors,  or  who  should  "by  the  use  of  such  liquors  be  unable 
or  incompetent  or  disqualified  to  discharge  any  of  the  duties 
of  his  office,"  any  officer,  it  was  held,  who  at  any  time  became 
so  drunk  as  ta»  disqualify  him  from  the  discharging  of  his 
office  was  guilty  of  a  violation  of  its  provisions,  although  he 
was  never  drunk  while  attempting  to  perform  any  official 
act." 

Sec.  1239.    Drunken  pupil,  suspending  from  school. 

Where  a  statute  authorized  the  directors  of  a  school  district 
to  suspend  any  pupil  for  gross  immorality,  refractory  con- 
duct or  insubordination,  it  was  held  that  a  pupil  who 
had  been  drunk  and  disorderly  in  violation  of  an  ordinance 
of  the  town,  might  be  temporarily  suspended  from  the  school, 
although  the  offense  was  not  committed  in  or  about  the 
school.*^ 

Sec.  1240.    Drunken  seaman. 

The  master  of  a  ship  may  prohibit  absolutely  the  use  of 
intoxicating  liquors  by  the  seamen  and  members  of  the  crew 
while  on  board  his  shij) ;  and  if  a  seaman  become  intoxicated  in 
violation  of  the  orders  of  the  master,  he  may  be  discharged 
before  the  expiration  of  his  term,  especially  if  his  intoxicated 
condition  prevented  his  executing  a  proper  order  with  the 
required  promptness.''* 

Sec.  1241.    Bankruptcy. 

Under  the  laws  and  regulations  of  the  city  of  Boston,  the 
liquor  license  of  a  liquor  dealer  making  an  assignment  in 
bankruptcy  passes  to  his  trustee  in  bankruptcy  and  may  be 

81  Johnson     v.     Commonwealth,  82  Douglass  v.  Campbell   ( Ark. ) , 

111  Ky.  630;  64  S.  W.  467;  23  Ky.  116  S.  W.  211. 

L.  Rep.  856;   State  v.  Savage,  89  ss  The  Bertha,  111  Fed.  550. 
Ala.  1;  7  So.  70;  7  L.  E.  A.  427. 
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disposed  of  by  him  for  the  benefit  of  the  bankrupt's 
estate.**  Under  the  bankrupt  law  requiring  the  trustee  to 
pay  "all  taxes  legally  due  and  owing  by  the  bankrupt"  in 
advance  of  the  payment  of  dividends  to  the  creditors,  the 
"mulct  tax"  of  Iowa  is  not  such  a  tax  as  the  trustee  is  re- 
quired to  pay,  because  it  is  merely  a  charge  or  license  ex- 
acted for  carrying  on  the  liquor  business.*' 

Sec.  1242.    Slander. 

It  is  a  slander  to  falsely  charge  that  a  person  has  been 
convicted  of  being  drunk.*"  A  liquor  firm  is  not  liable  for 
the  slanderous  statements  of  its  traveling  salesman  concern- 
ing the  liquor  business  of  a  rival  concern,  unless  it  authorized 
him  to  make  them  or  ratified  them  after  they  were  made.*' 

Sec.  1243.    Trade-mark. 

Where  an  applicant  to  have  the  words  "Poplar  Log"  or 
"Old  Poplar  Log,"  as  applied  to  whisky,  registered  as  a 
trade-mark,  which  words  he  showed  by  his  books  and  disinter- 
ested witnesses  he  had  used  for  years,  and  had  also  originated 
the  brand  of  whisky  known  by  that  name,  selling  it  labeled 
as  such  quite  extensively,  it  was  held  that  he  was  entitled  to 
have  the  words  registered  as  a  trade-mark.** 

Sec.  1244.    C.  0.  D.  interstate  shipments — ^U.  S.  Statute. 

By  act  of  March  4,  1909,  it  is  provided  that  "any  railroad 
company,  express  company  or  other  common  carrier,  or  any 
other  person  who,  in  connection  with  the  transportation  of 
any  spirituous,  vinous,  malted,  fermented  or  other  intoxi- 
cating liquor  of  any  kind  from  one  State,  Territory  or  dis- 

84 Z»i  r-e  Brodbine,  93  Fed.  643.  Clarkson,   22   Can.  PL  C.    (Can.) 

85  In  re  Ott,  95  Fed.  274,  citing  291. 

Smith  V.  Skow,  97  Iowa,  640;  66  86  O'Neal     v.     Adams      (Iowa), 

N.  W.  893.  122  Pac.  976. 

In  Canada  an  innkeeper  is  not  a  87  Duquesne    Distilling    Co.     v. 

"trader"  within  the  meaning  of  the  Greenbaum   (Ky.),  121  S.  W.  19. 

Insolvent  Act  of  1869.    Harman  v.  ss  Somers  v.  Newman,  31  App. 

D.  C.  193. 
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triet  of  the  United  States  or  place  non -contiguous  to,  but 
subject  to  the  jurisdiction  thereof,  into  any  other  State,  Terri- 
tory or  district  of  the  United  States  or  place  non-contigu- 
ous to,  but  subject  to  the  jurisdiction  thereof,  or  from  any 
foreign  country  into  any  State,  Territory  or  district  of  the 
United  States,  or  place  non-contiguous  to,  but  subject  to  the 
jurisdiction  thereof,  shall  collect  the  purchase  price  or  any 
part  thereof,  olfore,  on  or  after  delivery,  from  the  consignee 
or  from  any  other  person,  or  shall  in  any  manner  act  as  the 
agent  of  the  buyer  or  seller  of  any  such  liquor,  for  the  pur- 
pose of  buying  or  selling  or  completing  the  sale  thereof,  sav- 
ing only  in  the  actual  transportation  and  delivery  of  the  same, 
shall  be  fined  not  more  than  five  thousand  dollars."  ** 

Sec.  1245.  Labeling  packages  of  liquor  shipped  into  an- 
other State — U.  S.  statute. 
On  March  4,  1909,  Congress  enacted  a  statute  which  re- 
quires all  interstate  packages  of  spirituous,  vinous,  malted, 
fermented  cir  other  intoxicating  liquors  of  any  kind  to  be 
so  lal)eled  on  the  outside  as  to  plainly  show  the  name  of  the 
consignee,  the  nature  of  its  contents  and  the  quantity  con- 
tained therein.  Tt  is  as  follows:  "Whoever  shall  know- 
ingly ship  or  cause  to  be  shipped,  from  one  State,  Territory 
or  district  of  the  United  States,  or  place  non-contiguous  to  but 
subject  to  the  jurisdiction  thereof,  into  any  other  State,  Terri- 

s»  Crimes  Act,  Chap.  1,  §  239.  non-prohibition  State,  the  sale  is 
For  the  Wilson  statute,  see  completed;  and  such  carrier  is  in 
§1  198,  199,  202.  The  above  sec-  no  wise  the  agent  of  either  the 
tion  does  not  modify  the  Wilson  seller  or  buyer,  unless  it  Under- 
law,  or  the  right  to  ship  liquors  takes  to  collect  the  price  of  the 
into  a  prohibition  State.  It  sim-  liquors,  or  unless  it  enters  into 
ply  prevents  an  interstate  carrier  an  agreement  to  act  as  the  agent 
or  its  agents  collecting  the  pur-  of  such  buyer  or  seller.  We  do  not 
chase  price  of  the  liquors  shipped,  understand  that,  in  acting  merely 
or  in  any  manner  acting  as  the  as  a  common  carrier  of  the  liquors, 
■"agent  of  the  buyer  or  seller"  of  the  carrier  is  acting  as  the  agent 
the  liquor  shipped,  "for  the  pur-  of  either  the  buyer  or  seller,  or  is 
pose  of  buying  or  selling  or  com-  completing  the  sale  within  the 
pleting"  its  sale.  When  the  liquor  sense  the  term  "agent"  or  "corn- 
is  delivered  to  the  carrier  in  the  pleting"  is  used  in  this  statute. 
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tory  or  district  of  the  United  States,  or  place  non-contiguous 
to  but  subject  to  the  jurisdiction  thereof,  or  from  any  foreign 
country  into  any  State,  Territory  or  district  of  the  United 
States,  or  place  non-contiguous  to  but  subject  to  the  juris- 
diction thereof,  any  package  of  or  package  containing  any  spir- 
ituous, vinous,  malted,  fermented  or  other  intoxicating  liquor 
of  any  kind,  unless  such  package  be  so  labeled  on  the  out- 
side cover  as  to  plainly  show  the  name  of  the  consignee,  the 
nature  of  its  contents  and  the  quantity  contained  therein, 
shall  be  fined  not  more  than  five  thousand  dollars ;  and  such 
liquor  shall  be  forfeited  to  the  United  States,  and  may  be 
seized  and  condemned  by  like  proceedings  as  those  provided 
by  law  for  the  seizure  and  forfeiture  of  property  imported 
into  the  United  States  contrary  to  law. ' ' '"' 

Sec.  1246.  Agent  of  common  carriers  delivering  liquors  to 
persons  not  consignee — U.  S.  statute. 
By  act  of  Congress,  approved  March  4,  1909,  it  is  provided 
that  "any  officer,  agent  or  employe  of  any  railroad  company, 
express  company  or  other  common  carrier,  who  shall  know- 
ingly deliver  or  cause  to  be  delivered  to  any  person  oti.er 
than  the  person  to  whom  it  has  been  consigned,,  unless  upon 
the  written  order  in  each  instance  of  the  bona  fide  consignee, 
or  to  any  fictitious  person,  or  to  any  person  under  a  fictitious 
name,  any  spirituous,  vinous,  malted,  fermented  or  other  in- 
toxicating liquor  of  any  kind  which  has  been  shipped  from 
one  State,  Territory  or  district  of  the  United  States,  or  place 
non-eontiguous  to  but  subject  to  the  jurisdiction  thereof,  into 
any  other  State,  Territory  or  district  of  the  United  States,  or 
place  non-contiguous  to  but  subject  to  the  jurisdiction  thereof, 
or  from  any  foreign  country  into  any  State,  Territory  or  dis- 
trict of  the  United  States,  or  place  non-contiguous  to  but 
subject  to  the  jurisdiction  thereof,  shall  be  fined  not  more 
than  five  thousand  dollars,  or  imprisoned  not  more  than  two 
years,  or  both.""^ 

00  Crimes   Act,    Chap.    1,    1 240.  oi  Crimes   Act,   Cliap.    1,    §238. 

Shipping  liquor  under  false  brand,       Shipping    liquor     under     a    false 
§  211.  brand  ig  an  offense,  §  211. 
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THE  FOOD  AND  DRUGS  ACT,  JUNE  30,  1906. 

[34  U,  S.  Stat,  at  Large,  p.  768] 

An  act  for  preventing  the  manufacture,  sale  or  transporta- 
tion of  adulterated  or  misbranded  or  poisonous  or  dele- 
terious foods,  drugs,  medicines  and  liquors,  and  for  reg- 
ulating traffic  therein  and  for  other  purposes. 

Be  it  enacted  iy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
it  shall  be  unlawful  for  any  person  to  manufacture  within 
any  Territory  or  the  District  of  Columbia  any  article  of  food 
or  drug  which  is  adulterated  or  misbranded,  within  the  mean- 
ing of  this  act;  and  any  person  who  shall  violate  any  of  the 
provisions  of  this  section  shall  be  guilty  of  a  misdemeanor, 
and  for  each  offense  shall,  upon  conviction  thereof,  be  fined 
not  to  exceed  five  hundred  dollars  or  shall  be  sentenced  to 
one  year's  imprisonment,  or  both  such  fine  and  imprisonment, 
in  the  discretion  of  the  court,  and  for  each  subsequent  offense 
and  conviction  thereof  shall  be  fined  not  less  than  one  thou- 
sand dollars  or  sentenced  to  one  year's  imprisonment,  or  both 
such  fine  and  imprisonment,  in  the  discretion  of  the  court. 

Sec.  2.  That  the  introduction  into  any  State  or  Territory 
or  the  District  of  Columbia  from  any  other  State  or  Territory 
or  the  District  of  Columbia,  or  from  any  foreign  country,  or 
shipment  to  any  foreign  country  of  any  article  of  food  or 
drugs  which  is  adulterated  or  misbranded,  within  the  mean- 
ing of  this  act,  is  hereby  prohibited ;  and  any  person  who  shall 
ship  or  deliver  for  shipment  from  any  State  or  Territory  or 
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the  District  of  Columbia  to  any  other  State  or  Territory  or 
the  District  of  Columbia,  or  to  a  foreign  country,  or  who  shall 
receive  in  any  State  or  Territory  or  the  District  of  Columbia 
from  any  other  State  or  Territory  or  the  District  of  Columbia, 
or  foreign  country,  and  having  so  received,  shall  deliver,  in 
original  unbroken  packages,  for  pay  or  otherwise,  or  offer 
to  deliver  to  any  other  person,  any  such  article  so  adulterated 
or  misbranded  within  the  meaning  of  this  act,  or  any  person 
who  shall  sell  or  ofl'er  for  sale  in  the  District  of  Columbia  or 
the  Territories  of  the  United  States  any  such  adulterated  or 
misbranded  foods  or  drugs,  or  export  or  offer  to  export  the 
same  to  any  foreign  country,  shall  be  guilty  of  a  misdemeanor, 
and  for  such  offense  be  fined  not  exceeding  two  hundred  dol- 
lars for  the  first  offense,  and  upon  conviction  for  each  subse- 
quent offense  not  exceeding  three  hundred  dollars  or  be  im- 
prisoned not  exceeding  one  year,  or  both,  in  the  discretion  of 
the  court:  Provided,  That  no  article  shall  be  deemed  mis- 
branded or  adulterated  within  the  provisions  of  this  act  when 
intended  for  export  to  any  foreign  country  and  prepared  or 
packed  according  to  the  specifications  or  directions  of  the 
foreign  purchaser  when  no  substance  is  used  in  the  prepara- 
tion or  packing  thereof  in  conflict  with  the  laws  of  the  foreign 
country  to  which  said  article  is  intended  to  be  shipped;  but 
if  said  article  shall  be  in  fact  sold  or  offered  for  sale  for 
domestic  use  or  consumption,  then  this  proviso  shall  not  ex- 
empt said  article  from  the  operation  of  any  of  the  other 
provisions  of  this  act. 

Sec.  3.  That  the  Secretary  of  the  Treasury,  the  Secretary 
of  Agriculture  and  the  Secretary  of  Commerce  and  Labor 
shall  make  uniform  rules  and  regulations  for  carrying  out  the 
provisions  of  this  act,  including  the  collection  and  examina- 
tion of  specimens  of  foods  and  drugs  manufactured  or  offered 
for  sale  in  the  District  of  Columbia,  or  in  any  Territory  of  the 
United  States,  or  which  shall  be  offered  for  sale  in  unbroken 
packages  in  any  State  other  than  that  in  which  they  shall  have 
been  respectively  manufactured  or  produced,  or  which  shall 
be  received  from  any  foreign  qountry,  or  intended  for  ship- 
ment to  any  foreign  country,  or  which  may  be  submitted  for 
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examination  by  the  chief  health,  food  or  drug  officer  of  any- 
State,  Territory  or  the  District  of  Columbia,  or  at  any  domestic 
or  foreign  port  through  which  such  product  is  offered  for 
interstate  commerce,  or  for  export  or  import  between  the 
United  States  and  any  foreign  port  or  country. 

Sec.  4.  That  the  examinations  of  specimens  of  foods  and 
drugs  shall  be  made  in  the  Bureau  of  Chemistry  of  the  Depart- 
ment of  Agriculture,  or  under  the  direction  and  supervision  of 
such  Bureau,  for  the  purpose  of  determining  from  such  exam- 
inations whether  such  articles  are  adulterated  or  misbranded 
within  the  meaning  of  this  act ;  and  if  it  shall  appear  from  any 
such  examination  that  any  of  such  specimens  is  adulterated  or 
misbranded  within  the  meaning  of  this  act,  the  Secretary  of 
Agriculture  shall  cause  notice  thereof  to  be  given  to  the  party 
from  whom  such  sample  was  obtained.  Any  party  so  notified 
shall  be  given  an  opportunity  to  be  heard,  under  such  rules 
and  regulations  as  may  be  prescribed  as  aforesaid,  and  if  it 
appears  that  any  of  the  provisions  of  this  act  have  been  vio- 
lated by  such  party,  then  the  Secretary  of  Agriculture  shall 
at  once  certify  the  facts  to  the  proper  United  States  district 
attorney,  with  /a  copy  of  the  results  of  the  analysis  or  the 
examination  of  such  article  duly  authenticated  by  the  analyst 
or  officer  making  such  examination,  under  the  oath  of  such 
officer.  After  judgment  of  the  court,  notice  shall  be  given  by 
publication  in  such  manner  as  may  be  prescribed  by  the  rules 
and  regulations  aforesaid. 

Sec.  5.  That  it  ,shall  be  the  duty  of  each  district  attorney 
to  whom  the  Secretary  of  Agriculture  shall  report  any  viola- 
tion of  this  Act,  or  to  whom  any  health  or  food  or  drug  officer 
or  agent  of  any  State,  Territory,  or  the  District  of  Columbia 
shall  present  satisfactory  evidence  of  any  such  violation,  to 
cause  appropriate  proceedings  to  be  commenced  and  prose- 
cuted in  the  proper  courts  of  the  United  States,  without  delay, 
for  the  enforcement  of  the  penalties  as  in  such  case  herein 
provided. 

Sec.  6.  That  the  term  "drug,"  as  used  in  this  Act,  shall 
include  all  medicines  and  preparations  recognized  in  the 
United  States  Pharmacopoeia  or  National  Formulary  for  in- 
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temal  or  external  use,  and  any  substance  or  mixture  of  sub- 
stances intended  to  be  used  for  the  cure,  mitigation,  or 
prevention  of  disease  of  either  man  or  other  animals.  The 
term  ' '  food, ' '  as  used  herein,  shall  include  all  articles  used  for 
food,  drink,  confectionery,  or  condiment  by  man  or  other 
animals,  whether  simple,  mixed,  or  compound. 

Sec.  7.  Th^  for  the  purposes  of  this  Act  an  article  shall 
be  deemed  to  be  adulterated : 

In  case  of  drugs : 

First.  If,  when  a  drug  is  sold  under  or  by  a  name  recog- 
nized in  the  United  States  Pharmacopoeia  or  National  Formu- 
lary, it  differs  from  the  standard  of  strength,  quality,  or 
purity,  as  determined  by  the  test  laid  down  in  the  United 
States  Pharmacopoeia  or  National  Formulary  official  at  the 
time  of  investigation :  Provided,  That  no  drug  defined  in  the 
United  States  Phairoacopoeia  or  National  F'ormulary  shall  be 
deemed  to  be  adulterated  under  this  provision  if  the  standard 
of  strength,  quality,  or  purity  be  plainly  stated  upon  the 
bottle,  box,  or  other  container  thereof  although  the  standard 
may  differ  from  that  determined  by  the  test  laid  down  in  the 
United  States  Pharmacopoeia  or  National  Formulary. 

Second.  If  its  strength  or  purity  fall  below  the  professed 
standard  or  quality  under  which  it  is  sold. 

In  the  case  of  confectionery : 

If  it  contain  terra  alba,  barytes,  talc,  chrome  yellow,  or 
other  mineral  substance  or  poisonous  color  or  flavor,  or  other 
ingredient  deleterious  or  detrimental  to  health,  or  any  vinous, 
malt,  or  spirituous  liquor  or  compound  or  narcotic  drug. 

In  the  case  of  food : 

First.  If  any  substance  has  been  mixed  and  packed  with 
it  so  as  to  reduce  or  lower  or  injuriously  affect  its  quality  or 
strength. 

Second.  If  any  substance  has  been  substituted  wholly  or 
in  part  for  the  article. 
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Third.  If  any  valuable  constituent  of  the  article  has  been 
wholly  or  in  part  abstracted.   • 

Fourth.  If  it  be  mixed,  colored,  powdered,  coated,  or 
stained  in  a  manner  whereby  damage  or  inferiority  is  con- 
cealed. 

Fifth.  If  it  contain  any  added  poisonous  or  other  added 
deleterious  ingredient  which  may  render  such  article  injurious 
to  health ;  Provided,  That  when  in  the  preparation  of  food 
products  for  shipment  they  are  preserved  by  any  external 
application  applied  in  such  manner  that  the  preservative  is 
necessarily  removed  mechanically,  or  by  maceration  in  water, 
or  otherwise,  and  directions  for  the  removal  of  said  preserva- 
tive shall  be  printed  on  the  covering  or  the  package,  the  pro- 
visions of  this  Act  shall  be  construed  as  applying  only  when 
said  products  are  ready  for  consumption. 

Sixth.  If  it  consists  in  whole  or  in  part  of  a  filthy,  de- 
composed, or  putrid  animal  or  vegetable  substance,  or  any 
portion  of  an  animal  unfit  for  food,  whether  manufactured  or 
not,  or  if  it  is  the  product  of  a  diseased  animal,  or  one  that 
has  died  otherwise  than  by  slaughter. 

Sec.  8.  That  the  term  "misbranded,"  as  used  herein,  shall 
apply  to  all  drugs,  or  articles  of  food,  or  articles  which  enter 
into  the  composition  of  food,  the  package  or  label  of  which 
shall  bear  any  statement,  design,  or  device  regarding  ^uch 
article,  or  the  ingredients  or  substances  contained  therein 
which  shall  be  false  or  misleading  in  any  particular,  and  to 
any  food  or  drug  product  which  is  falsely  branded  as  to  the 
State,  Territory,  or  country  in  which  it  is  manufactured  or 
produced. 

That  for  the  purposes  of  this  Act  an  article  shall  also  be 
deemed  to  be  misbranded : 

In  case  of  drugs : 

First.  If  it  be  an  imitation  of  or  offered  for  sale  under  the 
name  of  another  article. 

Second.  If  the  contents  of  the  package  as  originally  put 
up  shall  have  been  removed,  in  whole  or  in  part,  and  other 
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contents  shall  have  been  placed  in  such  package,  or  if  the 
package  fail  to  bear  a  statement  on  the  label  of  the  quantity 
or  proportion  of  any  alcohol,  morphine,  opium,  cocaine,  heroin, 
alpha  or  beta  eueaine,  chloroform,  cannabis  indiea,  chloral 
hydrate,  or  aeetanilide,  or  any  derivative  or  preparation  of 
any  such  substances  contained  therein. 

In  the  ease  of  food : 

First.  If  it  be  an  imitation  of  or  offered  for  sale  under  the 
distinctive  name  of  another  article. 

Second.  If  it  be  labeled  or  branded  so  as  to  deceive  or 
mislead  the  purchaser,  or  purport  to  be  a  foreign  product 
when  not  so,  or  if  the  contents  of  the  package  as  originally 
put  up  shall  have  been  removed  in  whole  or  in  part  and  other 
contents  shall  have  been  placed  in  such  package,  or  if  it  fail 
to  bear  a  statement  on  the  label  of  the  quantity  or  proportion 
of  any  morphine,  opium,  cocaine,  heroin,  alpha  or  beta  eueaine, 
chloroform,  cannabis  indiea,  chloral  hydrate,  or  aeetanilide,  or 
any  derivative  or  preparation  of  any  such  substances  contained 
therein. 

Third.  If  in  package  form,  and  the  contents  are  stated  in 
terms  of  weight  or  measure,  they  are  not  plainly  and  correctly 
stated  on  the  outside  of  the  package. 

Fourth.  If  the  package  containing  it  or  its  label  shall  bear 
any  statement,  design,  or  device  regarding  the  ingredients  or 
the  substances  contained  therein,  which  statement,  design,  or 
device  shall  be  false  or  misleading  in  any  particular:  Pro- 
vided, That  an  article  of.  food  which  does  not  contain  any 
added  poisonous  or  deleterious  ingredients  shall  not  be  deemed 
to  be  adulterated  or  misbranded  in  the  following  cases : 

First.  In  the  ease  of  mixtures  or  compounds  which  may 
be  now  or  from  time  to  time  hereafter  known  as  articles  of 
food,  under  their  own  distinctive  naines,  and  not  an  imitation 
of  or  offered  for  sale  under  the  distinctive  name  of  another 
article,  if  the  name  be  accompanied  on  the  same  label  or  brand 
with  a  statement  of  the  place  where  said  article  has  been 
manufactured  or  prodiiced. 
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Second.  In  the  case  of  articles  labeled,  branded,  or  tagged 
so  as  to  plainly  indicate  that  they  are  compounds,  imitations, 
or  blends,  and  the  word  "compound,"  "imitation,"  or 
"blend,"  as  the  ease  may  be,  is  plainly  stated  on  the  package 
in  which  it  is  offered  for  sale ;  Provided,  That  the  term  bleud 
as  used  herein  shall  be  construed  to  mean  a  mixture  of  like 
substances,  not  excluding  harmless  coloring  or  flavoring  in- 
gredients used  for  the  purpose  of  coloring  and  flavoring  only : 
And  provided  further,  That  nothing  in  this  Act  shall  be 
construed  as  requiring  or  compelling  proprietors  or  manu- 
facturers of  proprietary  foods  which  contain  no  unwholesome 
added  ingredient  to  disclose  their  trade  formulas,  except  in 
so  far  as  the  provisions  of  this.  Act  may  require  to  secure 
freedom  from  adulteration  or  misbranding. 

Sec.  9.  That  no  dealer  shall  be  prosecuted  under  the  pro- 
visions of  this  Act  when  he  can  establish  a  guaranty  signed 
by  the  wholesaler,  jobber,  manufacturer,  or  other  party  re- 
siding in  the  TTnited  States,  from  whom  he  purchases  such 
articles,  to  the  effect  that  the  same  is  not  adulterated  or  mis- 
branded  within  the  meaning  of  this  Act,  designating  it.  Said 
guaranty,  to  afford  protection,  shall  contain  the  name  and 
address  of  the  party  or  parties  making  the  sale  of  such  articles 
to  such  dealer,  and  in  such  ease  said  party  or  parties  shall  be 
amenable  to  the  prosecutions,  fines,  and  other  penalties  which 
would  attach,  in  due  course,  to  the  dealer  under  the  provisions 
of  this  Act. 

Sec.  10.  That  any  article  of  food,  drug,  or  liquor  tl\Eit  is 
adulterated  or  misbranded  within  the  meaning  of  this  Act, 
and  is  being  transported  from  one  State,  Territory,  District, 
or  insular  possession  to  another  for  sale,  or,  having  been 
transported,  remains  unloaded,  unsold,  or  in  original  unbroken 
packages,  or  if  it  be  sold  or  offered  for  sale  in  the  District  of 
Columbia  or  the  Territories,  or  insular  possessions  of  the 
United  States,  or  if  it  be  imported  from  a  foreign  country  for 
sale,  or  if  it  is  intended  for  export  to  a  foreign  country,  shall 
be  liable  to  be  proceeded  against  in  any  district  court  of  the 
United  States  within  the  district  where  the  same  is  found, 
and  seized  for  confiscation  by  a  process  of  libel  for  condemna- 
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tion.  And  if  such  article  is  condemned  as  being  adulterated 
or  misbranded,  or  of  a  poisonous  or  deleterious  character, 
within  the  meaning  of  this  Act,  the  same  shall  be  disposed  of 
by  destruction  or  sale,  as  the  said  court  may  direct,  and  the 
proceeds  thereof,  if  sold,  less  the  legal  costs  and  charges,  shall 
be  paid  into  the  Treasury  of  the  United  States,  but  such  goods 
shall  not  be  sold  in  any  jurisdiction  contrary  to  the  provisions 
of  this  Act  or  the  laws  of  that  jurisdiction :  Provided,  how- 
ever, That  upon  the  payment  of  the  costs  of  such  libel 
proceedings  and  the  execution  and  delivery  of  a  good  and 
sufficient  bond  to  the  effect  that  such  articles  shall  not  be  sold 
or  otherwise  disposed  of  contrary  to  the  provisions  of  this  Act, 
or  the  laws  of  any  State,  Territory,  District,  or  insular  pos- 
session, the  court  may  by  order  direct  that  such  articles  be 
delivered  to  the  owner  thereof.  The  proceedings  of  such  libel 
cases  shall  conform,  as  near  as  may  be,  to  the  proceedings  in 
admjralty,  except  that  either  party  may  demand  trial  by  jury 
of  any  issue  of  fact  joined  in  any  such  case,  and  all  such 
proceedings  shall  be  at  the  suit  of  and  in  the  name  of  the 
United  States. 

Sec.  11.  The  Secretary  of  the  Treasury  shall  deliver  to 
the  Secretary  of  Agriculture,  upon  his  request  from  time  to 
time,  samples  of  foods  and  drugs  which  are  being  imported 
into  the  United  States  or  offered  for  import,  giving  notice 
thereof  to  the  owner  or  consignee,  who  may  appear  before  the 
Secretary  of  Agriculture,  and  have  the  right  to  introduce 
testimony,  and  if  it  appear  from  the  examination  of  such 
samples  that  any  article  of  food  or  drug  offered  to  be 
imported  into  the  United  States  is  adulterated  or  misbranded 
within  the  meaning  of  this  Act,  or  is  otherwise  dangerous  to 
the  health  of  the  people  of  the  United  States,  or  is  of  a  kind 
forbidden  entry  into,  or  forbidden  to  be  sold  or  restricted  in 
sale  in  the  country  in  which  it  is  made  or  from  which  it  is 
exported,  or  is  otherwise  falsely  labeled  in  any  respect,  the 
said  article  shall  be  refused  admission,  and  the  Secretary  of 
the  Treasury  shall  refuse  delivery  to  the  consignee  and  shall 
cause  the  destruction  of  any  goods  refused  delivery  which 
shall  not  be  exported  by  the  consignee  within  three  months 
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from  the  date  of  notice  of  such  refusal  under  such  regulations 
as  the  Secretary  of  the  Treasury  may  prescribe:  Provided, 
That  the  Secretary  of  the  Treasury  may  deliver  to  the  con- 
signee such  goods  pending  examination  and  decision  in  the 
matter  on  execution  of  a  penal  bond  for  the  amount  of  the 
full  invoice  value  of  such  goods,  together  with  the  duty 
thereon,  and  on  refusal  to  return  such  good^  for  any  cause 
to  the  custody  of  the  Secretary  of  the  Treasury,  when 
demanded,  for  the  purpose  of  excluding  thein  from  the 
country,  or  for  any  other  purpose,  said  consignee  shall  forfeit 
the  full  amount  of  the  bond :  And  provided  further,  That  all 
charges  for  storage,  cartage,  and  labor  on  goods  which  are 
refused  admission  or  delivery  shall  be  paid  by  the  owner  or 
consignee,  and  in  default  of  such  payment  shall  constitute  a 
lien  against  any  future  importation  made  by  such  owner  or 
consignee. 

Sec.  12.  That  the  term  "Territorj'"  as  used  in  this  Act 
shall  include  the  insular  possessions  of  the  United  States. 
The  word  "person"  as  used  in  this  Act  shall  be  construed  to 
import  both  the  plural  and  the  singular,  as  the  case  demands, 
and  shall  include  corporations,  companies,  societies  and  asso- 
ciations. When  construing  and  enforcing  the  provisions  of 
this  Act,  the  act,  omission,  or  failure  of  any  officer,  agent, 
or  other  person  acting  for  or  employed  by  any  corporation, 
company,  society,  or  association,  within  the  scope  of  his 
employment  or  office,  shall  in  every  case  be  also  deemed  to  be 
the  act,  omission,  or  failure  of  such  corporation,  company, 
society,  or  association  as  well  as  that  of  the  person. 

Sec.  13.  That  this  Act  shall  be  in  force  and  effect  from 
and  after  the  first  day  of  January,  nineteen  hundred  and 
seven. 

Approved,  June  30, 1906. 
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INTERSTATE  SHIPMENTS  OF  LIQUORS. 

An  Act  To  codify,  revise  and  amend  the  penal  laws  of  the 
United  States. 

Be  it  enacted  by  the  Senate  and  the  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled, 
That  the  penal  laws  of  the  United  States  be,  and  they  hereby 
are,  codified,  revised,  and  amended,  with  title,  chapters,  head- 
notes,  and  sections,  entitled,  numbered,  and  to  read  as  follows : 


Sec.  238.  Any  officer,  agent,  or  employe  of  any  railroad 
company,  express  company,  or  other  common  carrier,  who 
shall  knowingly  deliver  or  cause  to  be  delivered  to  any 
person  other  than  the  person  to  whom  it  has  been  consigned, 
unless  upon  the  written  order  in  each  instance  of  the  bona 
fide  consignee,  or  to  any  fictitous  person,  or  to  any  person 
under  a  fictitious  name,  any  spirituous,  vinous,  malted,  fer- 
mented, or  other  intoxicating  liquor  of  any  kind  which  has 
been  shipped  from  one  State,  Territory,  or  District  of  the 
United  States,  or  place  non-contiguous  to  but  subject  to  the 
jurisdiction  thereof,  into  any  other  State,  Territory,  or  District 
of  the  United  States,  or  place  non-contiguous  to  but  subject 
to  the  jurisdiction  thereof,  or  from  any  foreign  country  into 
any  State,  Territory,  or  District  of  the  United  States,  or  place 
non-contiguous  to  but  subject  to  the  jurisdiction  thereof,  shall 
be  fined  not  more  than  five  thousand  dollars,  or  imprisoned 
not  more  than  two  years,  or  both. 

Sec.  239.  Any  railroad  company,  express  company,  or 
other  common  carrier,  or  any  other  person  who,  in  connection 
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with  the  transponation  of  any  spirituous,  vinous,  malted, 
fermented,  or  other  intoxicating  liquor  of  any  kind,  from  one 
State,  Territory,  or  District  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction  thereof,  into  any 
other  State,  Territory,  or  District  of  the  United  States,  or 
place  non- contiguous  to  but  subject  to  the  jurisdiction  thereof, 
or  from  any  £(j(reign  country  into  any  State,  Territory,  or 
District  of  the  United  States,  or  place  non-contiguous  to  but 
subject  to  the  jurisdiction  thereof,  shall  collect  the  purchase 
price  or  any  part  thereof,  before,  on,  or  after  delivery,  from 
the  consignee,  or  from  any  other  person,  or  shall  in  any 
manner  act  as  the  agent  of  the  buyer  or  seller  of  any  such 
liquor,  for  the  purpose  of  buying  or  selling  or  completing  the 
sale  thereof,  saving  only  in  the  actual  transportation  and 
delivery  of  the  same,  shall  be  fined  not  more  than  five  thou- 
sand dollars. 

Sec.  240.  Whoever  shall  knowingly  ship  or  cause  to  be 
shipped,  from  one  State,  Territory,  or  District  of  the  United 
States,  or  place  non-contiguous  to  but  subject  to  the  jurisdic- 
tion thereof,  into  any  other  State,  Territory,  or  District  of 
the  United  States,  or  place  non-contiguous  to  but  subject  to 
the  jurisdiction  thereof,  or  from  any  foreign  country  into  any 
State,  Territory,  or  District  of  the  United  States,  or  place 
non-contiguous  to  but  subject  to  the  jurisdiction  thereof,  any 
package  of  or  package  containing  any  spirituous,  vinous, 
malted,  fermented,  or  other  intoxicating  liquor  of  any  kind, 
unless  such  package  be  so  labeled  on  the  outside  cover  as  to 
plainly  show  the  naipe  of  the  consignee,  the  nature  of  its 
contents,  and  the  quantity  contained  therein,  shall  be  fined 
not  more  than  five  thousand  dollars;  and  such  liquors  shall 
be  forfeited  to  the  United  States,  and  may  be  seized  and 
condemned  by  like  proceedings  as  those,  provided  by  law  for 
the  seizure  and  forfeiture  of  property  imported  into  the 
United  States  contrary  to  law.* 

Approved,  March  4,  1909. 

1  Crimes   Act,   Chap.    1,    §§238-240. 


INDEX. 

[References  are  to  sections.] 


Abatement  of  and  enjoining  liquor  nniaances — ' 

Action  for,  quasi  criminal,  578. 

when  abates,  585,  578,  note  13. 
Answer  in  action  to  abate,  588. 
Appeal  and  review  of  proceedings,  594. 
Attorney  fees  in  proceedings  to  abate,  695. 
Blind  tiger,  when  may  be  abated,  579. 
Bond  for  continuation  of  business,  592. 
Cessation  of  business,  what  is,  577. 

of  violations  of  the  law,  no  defense,  579. 
Costs  on  final  hearing,  595. 

Death  of  petitioners,  suit  does  not  abate,  578,  note  13. 
Defendants,  who  should  be  made,  586. 
Defenses,  what  are,  584. 
Evidence  on  hearing,  589. 
Grounds  for  abatement,  577,  579,  581. 
Illegal  sales,  579. 
Injunetion,  grounds  for,  581. 
Judgment,  581. 

No  intention  to  violate  law,  not  a  defense,  580,  584. 
Notice  of  proceedings  necessary,   583. 
Nuisance,  see. 

Offenses  which  authorize,  577,  579,  581. 
Pharmacist,  guilty  of  maintaining  a  nuisance,  C79. 
Plaintiffs,  who  may  be,  585. 
Pleadings,  587. 

answer,  588. 
Statute  necessary  to  authorize,  576. 
Temporary  injunction,  582. 
Trial,  590. 
Violation  of  injunction,  punishment,  593. 
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£BeferenceB  are  to  sections.] 

Academy — 

Schoolhouse,  se^ 

Accessories — 

Aiding  and  Abetting,  see. 

Accomplices — 

Aiding  and^bettiqg,  see. 

Accident   insurance — 

Death  while  under  influence  of  liquor,  1220. 

Action — 

Abates  in  nuisance  cases,  when,  584. 

Defendant's  plea  to,  980. 

Form,  977. 

Preliminary  proceedings,  978. 

Who  may  institute,  979. 

Administrator — 

Civil  Damages,  see. 

Continuing  licensee's  business,  422,  482. 

Profit,  making  out  of  decedent's  license,  319,  note  11. 

Selling  his  decedent's  stock  of  liquors,  361. 

Adnlteratlon   of   liqnors — 

Affidavit  liquors  are  pure,  828. 

Bond  that  liquors  are  pure,  828. 

Constitutionality  of  statute  forbidding,  150,  825. 

License  to  sell  liquors  refused  because  of,  396. 

Pure  Food  and  Drugs  Act,  see. 

Selling  adulterated  liquors,  826.  • 

Affidavit^ — 

Adulteration  of  Liquors,  see. 

Indictment,  see. 

Searches  and  Seizures,  see. 

Agent — 

Adult  acting  as  agent  for  minor  in  purchase  of  liquors,  726. 

Authority  to  make  sales,  802,  803. 

Bartender  selling  on  Sunday,  781. 

Civil  liability  of  principal  for  his  illegal  sales,  1055. 

Directions  to  make  unlawful  sales,  802. 

Evidence  of  sales,  933. 
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[References  are  to  sections.] 

Agent — Continued. 

His  license  no  protection  for  hig  principal,  340 
Illegal  sale  making,  3.S8,  339. 

acts,  performing,  liability  of  principal,  820. 
Indictment,  charge  of  sale  by  agent,  877. 

charge  of  sale  to,  878. 

of  principal  for  agent's  sales,  902. 

ownership  of  liquor  sold,  alleging,  908. 

variance  as  to  charge,  819. 
Joint  liability  of  principal  and  agent,  821. 
Liability  of  agent  when  principal  has  no  license,  339,  819. 
License  of  principal,  when  must  produce,  947. 
Local  option  territory,  agent  selling  in,  822. 
Master  and  Servant,  see. 
Minor  acting  as  purchaser  for  adult,  725. 
Municipality  appointing  agent  to  sell  liquors,  316. 

agent's  duties  and  powers,  317. 
Principal's  license  protects,  338. 

having  no  license,  liable,  339,  819,  947. 

unlawful    sales',   making  under,   338. 
Purchasers  participating  in  illegal  sales,  824. 
Revocation  of  license  because  of  agent's  act,  432. 
Sales  made  by,  802,  803,  933. 

subject  to  approval,  effect,  762. 
Scrubwomen  making  illegal  sale,  957. 
Soliciting  orders  in  prohibition  territory,  823. 
Soliciting  Orders  for  Liquors,  see. 
Sunday  jales  by,  781. 

Agricultural   faira — 

Fairs,  see. 

Aiding   and   abetting 

Club  sales,  719. 

Minor  in  prqcuring  liquor,  719,  724,  726. 

sale  to,  722. 
Physician  giving  illegal  prescription,   824. 
Purchaser  does  not  aid  in  illegal  sale  to  him,  720. 
Sales,  when  guilty  of  aiding  and  abetting,  707,  719. 
Slaves,  gift  to,  736. 

Alabama — 

"kjnstitutlonal  provision  concerning  local  option,  160. 

Alaska — 

Indians,  se 
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Alcohol — 

Compounding  with  other  liquors,  12. 

Compound  in  TariflF  Act  of  1890,  10,  note  62. 

Defined  in  Pure  Food  and  Drugs  Act,  839. 

Fruit  preserved  in,  S,  31,  572,  573. 

Intoxicating,  is,  4,  5,  10,  note  62,  566. 

Judicial  ngtice  taken  it  is  intoxicating,  5,  note  18,  9,  10,  73. 

Manufacturing,  10. 

Methyl  alcohol,  defined,  10,  note  60. 

Pure  Food  and  Drugs  Act,  see. 

Spirituous  liquor,  it  is,  10,  note  62, 

Whisky,  see. 

Ale- 
Adams'  ale,  defined,  38,  note  23. 
Amount  of  alcohol  in,  1. 
Bitter  ale,  defined,  38,  note  23. 
Classed  as  an  intoxicating  liquor,  5. 
Defined,  33. 

Distinguished  from  beer,  33. 
■  Fermented  liquor,  is  a,  568,  569. 
Ginger  alej  defined,  38,  note  23 
Hop  ale,  defined,  38,  note  23. 

not  classed  as  intoxicating,  5. 
Indictment,  allegations  as  to,  in,  871. 
Judicial  notice  taken  it  is  intoxicating,  75. 
Medicated  ale,  defined,  38,  note  23. 
Spirituous  liquor,  it  is  not,  16,  15,  note  73. 

Allegations — 

Indictment,  see. 

Bights  of  licensee  pending  appeal,  408. 

Sales  made  pending  appeal,  409. 

Validity  of  statute  allowing  an  appeal  to  the  courts,  132 

Apothecaries — 

Druggists  and  Physicians,  see. 

Application   for  license — 

Issuance  of  License,  see. 

Appropriation   of   payment — 

Payment,  see. 
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Appeals- 
Abatement  and  injunction  proceedings  in,  S94. 
Certiorari,  410. 
Contempt  proceedings,  594.  • 
From  what  orders  an  appeal  lies,  406. 
Injunction,  594. 

License  on  refusal  to  grant,  404. 
Local  opti«n,  order  for  election,  527. 
Persons  entitled  to  take,  407. 
Procedure,  406,  407. 
Revocation  of  issuance  of  license,  455. 
of  prohibition  order,  555. 

Arrest — 

Disorderly  conduct,  1105,  1106. 

Drunkenness,  arrest  for,  1105,  1106. 

Kefusal  to  disclose  name  of  vendor  of  liquor,  1107. 

Without  a  warrant,  643,  644,  1106. 

Assanlt   and   battery — 

Drunkenness  as  a  Defense  for  Crime,  see. 
Voluntary  intoxication  no  defense  for,  1113. 

Assignee — 

Delivering  interstate  shipment  of  liquors  to,  1240. 

Assignment   of   license — 

License,  see. 

Transfer  of  license,  see. 

Associations — 

Club  and  Club  Sales,  see. 

Asylnms — 

Validity  of  statutes  providing  for  inebriates,  184,  1097. 

Attachment — 

Sale  of  liquors  upon  at'tachment  process,  998. 

Attorney — 

Drunk  during  trial  in  which  he  appears  for  defendant,  1233. 
Fees  in  abatement  cases,  595. 
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B 

Bail  bond — 

Drunkard's  is. valid,  1152. 

Bailee — 

Search  audlSeizure,  see. 

Bankruptcy — 

License  passing  to  his  trustee,  361,  423,  102S,  1241. 
Trustee  continuing  licensee's  business,  423. 

may  sell  bankrupt's  liquors  without  a  license,  361. 

Bail — 

Defined,  63. 

Keeping  more  than  one,  218. 
when  an  offense,  653,  654. 

Barkeeper — 

Agent,  see. 

Civil  liability  of  saloon  keeper  for  his  illegal  sale,  1045,  1055,  1062c. 

Defined,  65. 

Illegal  sales,  making,  804,  805. 

Master  and  Servant,  see. 

Minor,  selling  to,  807. 

Sunday  sales  by,  781. 

Barroom — 

Arrangement  of  room,  215. 

Bar,  number  that  may  be  kept  in,  218. 

Chairs  and  tables  keeping  in,  forbidding,  215. 

Defined,  62,  64. 

Exposure  to  view,  214. 

Fixtures  in,  64. 

Keeping  closed,  664. 

Keeping  open  and  selling  liquors  distinguished,  665. 

Municipality  regulating,  303. 

Regulating  location,  214. 

Saloon,  see. 

Screens  in  forbidding,  216. 

Barter — 

Sale,  see. 
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Bay  rnm — 

Not  an  intoxicating  liquor,  5,  40,  note  34. 

Beer — 

Black  beer  defined,  34,  note  10. 
Blue  ribbon  beer,  34,  note  10. 
Cane  beer  a  spirituous  beer,   16. 
Classed  as  an  intoxicating  liquor,  S. 
Defined,  33,  34 
Fermented  liquor,  is,  11. 
Green  beer,  34,'note  10. 
Indictment  describing,  870,  871. 
Intoxicating,  34. 

when  diluted,  5,  note  53. 
Japanese  beer,  34,  note  10. 
Judicial  notice  of  intoxicating  qualities,  76. 
Judicial  Notice,  see. 
Lager  beer,  34,  note  10. 

classed  as  an  intoxicant,  5,  35. 
Near  beer,  regulating  sale,  252. 
Not  an  alcoholic  liquor,  570. 
Not  a  vinous  liquor,  570. 
Presumed  intoxicating,  when,  34. 
Primary  and  secondary-  meaning  of  word,  76. 
Schenk  beer,  34,  note  10,  36. 
Small  beer,  34,  note  10. 

Spirituous  liquor,  it  is  not,   16,  34,  note  10. 
Stock  beer,  34,  note  10,  35,  note  20. 
Strong  beer,  37. 
Yeast  beer,  34,  note  10. 

Beer   engriTed — 

Defined,  34,  note  10. 

Beer  garden — 

Defined,  34,  note  10,  56.  mxte  84. 

Beerhouse — 

Defined,  56,  note  84. 

Beer   preserver — 

Defined,  34,  note  -10. 

Beer  pump — 

Defined,  34,  note  10.     ' 
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Beer  saloon — 

Defined,  56,  note  84. 

Beershop — 

Defined,  56,  note  54. 

Beeriness — 

Defined,  34*  note  10. 

Belief— 

liiquor  is  not  intoxicating,  no  defense,  34. 

Bell  punch  law — 

Constitutional,  133,  135. 

Betting — 

Oambling,  see. 

Offenses,  see. 

Ordinance  prohibiting  in  a  public  place,  245,  note  23. 

Penny-in-a-slot  machine,  245,  note  23. 

Beverage — 

Drug  such  under  statute,  5,  note  50. 
Liquors  used  as  a  beverage,  5. 

Bible- 
Does  not  forbid  licenses,  107. 

Bills  and  notes — 

Contracts  of  Drunkard,  see. 

Drunkard's  Invalid,  1149. 

Given  for  illegal  purchase  of  liquors,  1021. 

Bitters — 

Busby's  Bitters,  46. 

Cordials,  see. 

Empire  Tonic  Bitters,  44,  573,  40,  note  33. 

Home  Bitters,  45. 

Hostetter's  Bitters,  44,  note  41. 

Howe's  Aromatic  Invigorating  Spirits,  44,  note  41. 

Intoxicating  liquors,  when  bitters  classed  as,  44,  573. 

McLean's  Strengthening  Cordial,  573. 

Sherman's  Prickly  Ash  Bitters,  573,  43,  note  40. 

Spirituous  liquors  includes,  15,  note  73. 

Wilson's  Eocky  Mountain  Bitters,  48. 
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Blind  Tigei^ 

Abatement,  579. 

Constitutionality  of  statute  concerning,  151. 

Keeping  an  offense,   658,   651,  note  74. 

Municipality  prohibiting,  280. 

Sales  at  an  offense,  716. 

Boarders — 

Hotels,  see. 

Sales  to  after  closing  hours,  787. 

Sales  to  on  Sundays  and  holidays,  783,  784. 

Boat — 

Lessor  of  not  liable  for  act  of  leasee,  1058. 
License   for   required,   359. 
Kot  classed  as  a  building,  1058. 
Sales  on  an  offense,  776. 

Bond   of   liquor   dealer — 

Action  upon  a  civil  suit,  476. 

Amount  of  penalty,  466. 

Approval,  468. 

Breach  of  conditions,  471,  472. 

Burden  to  show  it  was  duly  given,  924. 

Cancellation,  470. 

Civil  Damages,  see. 

Collateral  attack  on  licensing  proceedings,  479. 

Complaint  upon,  472. 

Compromise  of  liability  upon,   483. 

Conditions,   when   broken,   471. 

Constitutionality  of  statute  requiring,  130,  149,  185,  461. 

forbidding  liquor  dealers  to  become  sureties  on  bonds,  130. 
Criminal  violations  of  statute,  471. 
Damages,  measure  of,  482. 
Death  of  surety,  releasing  his  estate,  473. 
Description  in  of  licensed  premises,  466. 
Evidence  in  actions  upon,  481. 

of  execution,  481. 

recitals  in,  481. 
Exhausting  principal  first,  473. 
Filing,  468. 

Fine,  bondmen  liable  for,  471-473. 
Form,  466 

Giving  a  condition  precedent  to  granting  license,  464. 
Irregularities  do  not  release  sureties,  473. 
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Bond  of  liquor  dealer — Contimued. 

Judgment  against  principal,  when  binds  surety,  578,  1089. 

of  forfeiture  prerequisite  to  suit  on,  when,  477. 
License,   statute  unconstitutional,  effect  on  bond,  463. 
Licensee  may  be  required  to  give,   185. 
Local  option,  effect  of  adoption  on  bond,  463. 
Mandamus  to  compel   approval,   468. 
Municipality  may  require,  274,  280. 
No  statute  requiring,  462,  463. 
Nuisance,  giving  bond  to  continue  business,  592. 
Pleading  in  action  upon,  480. 
Power  to  require,  461. 
Recitals  in  as  evidence,  481. 
Retroaction,  effect  of,  465. 
Revocation  of  license,  action  on  bond,  460. 

for  violation  of  its  terms,  434. 
Several,  suits  upon,  473. 
Suits  on  a  civil  action,  476. 

who  may  bring,  475. 
Sureties,  demanding  more  than  statute  requires,  466. 

assignee  of  license  liable  for,  447. 

forbidding  liquor  dealers  to  become,  130. 

liability,  473. 

liability  for  fine  against  principal,  471. 

number,  466. 

qualifications,  466,  467. 

who    may    be,   467. 
Taxes,  payment  of  covers,  when,  473. 
Terms,  466. 

Transfer  of   license,   effect   upon,   474. 
Void  license,  effect  on  bond,  469. 
Voluntary,  liability  upon,  462. 
Waiver  of  right  of  action  upon,  471. 

Brandy — 

Classed  as  intoxicating,  5. 
Cognac,  30,  note  8. 
Defined,  30,  note  8. 
HJau  de  vie  defined,  25. 
Indictment,   allegations  as  to,  871. 
Intoxicating,  30. 

proof  as  to,  30. 
Judicial    notice    concerning    intoxicating    qualities,    73. 
Peaches  preserved  in,  5,  31,  572. 
Pure  Food  and  Drugs  Act,  see. 
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Brevier — 

Unlicensed  dealer  cannot  purchase  from,  1013. 

BreTirery — 

Fee  for  license  for,  489. 
License  must  have,  355a. 
Sales  by,  710,  1013. 

British-Nortli    American    Act — 

Validity  of  liquor  legislation  under,  174. 

Brothel — 

Nuisances,  656,  note  59. 

Prostitutes,  see. 

Revocation  of  license  for  maintaining,  436. 

Building — 

A  steamboat  is  not,  1058. 

Burden — 

Beer  not  intoxicating,  961. 

Civil  damages,  1062a. 

Drunkenness,  to  show,  1157,  1226,  1236, 

Evidence,  see. 

General  rule  as  to,  924. 

Gift  and  not  a  sale,  953. 

Guests,  to  show  who  are,  924. 

Illegality  of  sale,  to  show,  1020. 

Incapacity  to  commit  the  crime  charged,  1132. 

Injury  caused  by  intoxication,  1039,  1062a. 

Intoxication,  burden  to  show,  1157,  1226,  1236. 

Juror  using  intoxicating  liquor,  1228,  1229. 

License,  to  show  issuance,  924,  947. 

Liquor  intoxicating,  924. 

Local  option,  adoption,  924. 

Medicine,  to  show  liquor  was,  924. 

Name  of  purchaser  unknown  to  grand  jury,  924. 

Negligence,  see. 

Notice  of  drunken  condition  of  person  injured,  1196. 

Nuisance,  showing,  924. 

Prescription,  sales  upon,  924,  948. 

Sale,  special  authority  to  make,  948. 

illegal,  1020. 

out  pf  hours,  786. 
Salesman  has  to  show  he  was  not  owner  of  liquor  sold,  694. 
Will,  capacity  of  drunkard  to  execute,  1168. 
Wine  of  native  make,  924. 
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Bnsby's  Bitters — 

Intoxicating,  46. 

Bnsinesa — 

Carrying  on  liquor  business,  660. 

evidence  of,  660. 
Common  sel^r  of  liquors,  661. 
Tax  upon,  488. 

Bnyer — 

Sales,  see. 


Camp  meeting — 

Church,  see. 

Prohibiting  sales  near,  101. 

Camphor  gnm — 

Not  an  intoxicating  liquor,  41. 

Canteen — 

License  for,  360. 
Sales  at,  773. 

Car — 

License  to  sell  liquors  on,  360,  361. 

Carrying  on  liqnor  business — 

Evidence  of,  954. 
Indictment  for,  892. 

Carriers — 

Common  Carriers,  see 

Certiorari — 

Eevocation  of  license,  455. 

To  review  action  of  licensing  board,  410. 

Cbancery — 

Abatement  and  Injunction,  see. 

Charter  of  hreirery — 

Legislature  impairing,   100. 

Chemist — 

Evidence  to  show  liquor  is  intoxicating,  78,  962. 
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Cberriea — 

Preserved  in  brandy,  5,  572. 

Christmas — 

Holidays,  see. 

Sales  on,  prohibiting,   115. 

Church — 

Camp  Meeting,  .see. 

Indictment  for  selling  liquor  near,  910. 

Prohibiting  sales  near,  101,  105. 

statute  valid,  165. 
Sales  near,  forbidding,  555,  757. 
Saloon,  proposal  to  locate  near,  373. 

what  distance  must  be,  376,  377. 

Cider — 

Amount  of  alcohol  in,  1. 

Defined,  571. 

Fermented  cider  is  an  alcoholic  beverage,  11,  571. 

Hard  cider  intoxicating,  39. 

Intoxicating,  vi^hen,  39,  5,  note  23. 

Not  classed  as  intoxicating,  5. 

Ordinance  concerning  sale,  when  unreasonable,  280. 

Spirituous  liquor,  it  is  not,  16,  15,  note  73. 

Cinnamon  essence — 

Not  classed  as  an  intoxicant,  5,  42. 

Circumstantial    evidence^ 

Evidence,  see. 

Civil   damages — 

Action,  child  may  bring,  1053,  1054. 
husband  may  bring,  1050. 

mother  may  bring  for  children,  1060,  1070,  note  47. 
necessary  elements  of,  1032a. 
"other  person''  as  used  in  statute,  1035,  1049, 
parent  may  bring,  1052,  1060. 
parties  to,  1060. 

posthumous  child  may  bring,  1054. 
statutory,  is,  1029,  1030,  1039. 
time  vyithin  which  must  be  brought,  1059, 
transitory,  is,  1062c,  note  78. 
who  may  bring,  1049.  , 

wife  may  bring,  1051,  1060, 
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Civil  damages — Continued. 

Administrator  may  bring  action,  when,  1050. 

Aggrieved  person's  right  to  sue,  1052,  note  14. 

Answer,  new  matter  must  be  pleaded  by,  1062. 

Hartender  making  illegal  sale,  1045,  1055,  1062c, 

Basis  laid  by  pleading,  1069. 

Bond,  see. 

Bond,  action  on  several,   1057. 

averments  in  pleading  its  execution,  1061',  note  24. 

dealer's  mere   security,   1055. 

sureties  on,  liable,  1057. 
Burden  to  show  intoxication  caused  injury,  1039,   1062o. 
Chain  of  causation  broken,  no  liability,  1040,  1041. 
Child,  death  of,  right  of  action  because  of  its  death,  1052. 

losing  his  parent's  support,  1037,  1053. 
C.  0.  D.,  see. 

Common  law  remedy,   1029. 
Consenting  to  sales,  1047,  1062c,  1064. 
Constitutionality  of  law,   148,  1031,  1047. 
Construction  of  statute,  1032. 
Contributory  negligence  as  a  defense,  1047,  1049,  1078. 

negativing  in  complaint,  1061. 
Costs,  recovery,  1091. 

Crime  committed  by  intoxicated  person,  1042. 
Damages,  death  of  worthless  character,  1045. 

defendant  liable  only  for  such  as  he  caused,  1045. 

excessive,   1073. 

exemplary,  1058,  note  82,  1072. 

feelings,  injury  to,   1071. 

habitual  drunkard,  1045. 

impairing  means  of  support,   1070. 

instructions  on,  1085. 

measure,  1069,  1070,  note  49 

medical  services,  1069. 

mental  suffering,  1035,  1071. 

mitigation,   1074. 

mother  recovering  for  her  children,  1070,  note  47. 

nursing  husband,  1069. 

pleading  must  lay  basis  for,  1069. 

proof  of  loss,  1070,  note  47. 

property  destroyed,  1069. 

release,  1048. 

society  of  husband,  wife  losing,  1074. 

support,  1069,  1070. 

thriftless  husband,  1070. 

wife's,  1069,  1070,  1074. 
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Ci-ril  damages — Continued. 

Death  caused  by  intoxicated  person,  1032a.,  1039,  1043. 

of  purchaser,  right  of  action,  1041. 
Defense,  in  general,   1045. 

Degrees  of  intoxication,  not  recognized  by  statute,   1037,  note  89. 
Divorce,  no  bar  to  wife's  action,  1051,  1037,  note  89. 
Drunken  man,  sale  to,  1033,  note  42. 
Drunken  person  injuring  another's  property,  1043. 
Evidence,  abusive  conduct  towards  wife,  1063,  10626,  note  61. 

admissibility,  10626. 

admissions  of  husband,  1062&. 
of  minor,  10626. 
of  saloon  keeper  as  against  sureties,   1062o,  note  78. 

age  and  sex  of  children,   1063. 

amount  of  money  spent  with  defendant,  1062c,  note  78. 

assault  of  wife  by  husband,   1063. 

bartender  without  authority  to  sell,  1062c. 

bond,  approval,  468,  10626. 

in  force  at  time  of  sale,  showing,   1062c,  note  78. 

burden,  1062a,  1062c,  note  78. 

character  and  habits  of  plaintitT,  1064,  1065. 

charity,  support  of  plaintiff  by,  10626,  note  61. 

circumstantial  evidence  to  show  sale,  1062c. 

compromise,  showing  offer  of,  1062,  note  78. 

conduct  of  husband  on  former  occasions,  10626. 

consent  of  wife  to  sales,  1062c,  1064. 

damages,  to  show,  10626. 

earnings,   showing,   1063,   10626,  note  61. 

estate  of  drunkard,  value,  1066. 

exemplary  damages,  proving,  1062c. 

gambling  house,  cannot  show  defendant  left,  10626. 

homestead,  encumbrance  on,   10626,  note  61. 

husband's  habits,  1063. 

as  a  witness,  10626,  note  61. 

drunk  upon  public  street,  1062c,  note  78. 

injury,  nature  and  extent,  1063. 

kind  of  liquor  sold  or  given  away,  1068. 

mortality  tables,  using,   1065. 

number  of  sales,  10626,  note  61. 

other  offenses  cannot  be  shown,  10625. 

other  intoxication,  showing,  10625. 

other  sales,  refusing  to  make,  1062c. 
'  participation  in  sale  by  defendant,  1062c. 

pecuniary  condition  of  plaintiff,  1066,  10625,  note  61. 

presumptions,  1062a. 
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Civil  damages — Continued. 

Evidence,  refusal  to  make  other  sales,  1062c. 

sale,  bartender  making,  1062c,  note  78. 
,  sale  by  defendant,  proving,  1062c. 

society,  loss  of  standing  in,   1063. 

weight  and  sufficiency,  1067. 

wife's  consent  to  sales  to  husband,  1062c,  1064. 
procuring  liquor  for  her  husband,  10626. 
Exemplary  damages,  proving,  1062e. 

lessor  when  liable  for,  1058,  note  82,  1072. 
Extraterritorial  effect  of  statute,  1032. 
Father  suing  for  sales  to  his  Hhild,  1052. 
Fighting,  death  caused  by,  1041. 
Fine,  liability  to,  no  defense,  994. 
Fright,  recovery  because  of,  1035. 
Furnishing  liquor  to  minor,   1032a. 

Habitual  drunkard,  damages  recoverable  for  his  death,  1045,  1:065. 
Horse,  injury  to  by  reckless  driving,   1036. 
Humiliation,  recovering  damages  because  of,  1035. 
Husband  a  drunkard,  no  bar  to  wife's  recovery,  1065. 

may  bring  action  because  of  his  wife's  drunkenness,  1050. 

"next  to  kin"  of  wife,  is  not,  1050. 

wife  killed  by  intoxicated  person,  1051,  note  96. 
Illegality  of  sales  or  gift,  rule  as  to,  1033. 
Imprisonment  of  husband,  1044. 
Indirect  cause  of  liquor  habit,  1032a. 
Injury  essential  to  a  recovery,  1030. 

intoxicated  person  producing,  1039,  1040. 

personal,   1035. 

property,  to,  question  for  jury,  1087. 

proximate  cause,  1077,  1083,  1084. 
Insanity  produced  by  intoxication,  1040. 
Instructions  to  jury  generally,  1080. 

hypothetical,  1082. 

invading  province  of  jury,  1081. 

measure  of  damages,  1085. 

proximate  cause  of  injury,  1083,  1084. 
Intervening  agency,  no  liability,  1040. 
Intoxicated  person  cannot  recover,  when,   1035. 
Intoxication,  contributing  to,  1056. 

instructions  to  jury  concerning,   1086. 

liquor  sold  must  contribute  to,  1032a. 
Issues,  proving,  1062. 

Joint  action,  cannot  be  maintained,  1060. 
Joint  defendants,  lessor  and  lessee,  1058. 
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CItII  damages — Continued. 
Joint  liability,  1045. 
Joint  tort-feasors  liable,  1056. 
Judgment  against  principal,  when  binding  on  surety,  1089. 

lien  on  premises  used,  1090. 
Jury  determines  who  made  sale,  1062c,  note  78,  1076. 

contributing  to  injury,  jury  determines,  1078. 

extent  of  loss  determines,  1079. 

injury,  extent  of,  1079,  1087. 

instructions  to,  generally,  1080. 
hypothetical,  1082. 
invading  province  of  jury,  1081 
injury  to  property,  1087. 
measure  of  damages,  1085. 
proximate  cause  of  injury,  1083,  1084. 

permanent  loss  of  support,  1079. 

proximate  cause  of  injury,  1077,  1083,  1084. 

questions  for,  1075. 

unlawfulness  of  sale  determines,  1088. 

who  made  sales,  1062c,  note  78,  1076. 
Lessor  of  premises,  liability  for  act  of  tenant,  1058. 

as  joint  defendant  with  his  tenant,  1058,  note  82. 

when  bound  by  judgment  against  his  tenant,  1089. 
Liability  for  damages,  who  are,  1055,  1058. 
License,  not  necessary  to  liability,  1046. 
Mental  sufferings,  recovery  of  damages  for,  1035,  1071. 
Licensee  liable  for  his  illegal  sale,  1046 
Mental  sufferings,  recovery  of  damages  for,  1035. 
Minor,  furnishing  liquor,  1032a. 

permitting  to  remain  in  saloon,  1052,  note  14. 
Mitigation  of  damages,  1037,  note  89. 
Money  spent  in  saloon,  recovery,  1036. 
Mother  may  sue,  1052. 

for  her  child's  damages,  1052,  note  14. 
"Next  of  kin,"  husband  is  not,  1050. 
Notice,  see. 

sale  in  violation  of,  1034. 
"Other  person"  defined,  1035,  1049. 
Owner  of  premises,  liability,  1058. 
Parents,  joint  action  by,  1060. 
Parties,  amendments  as  to,  1061,  note  24. 
Partners  liable,  1055,  1056. 
Penal,  statute  is  not,   1031. 

Permission  given  to  make  sale  to  drunkard,  1047,  1062c,  1064. 
Physical  injury  necessary,   1035. 
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Civil  damages — Contitmed. 

Pistol  shot  fired  by  drunken  man,  1039,  1032(i,  1043. 
Pleadings,  bond,  averments  as  to  execution,  1061,  note  24. 

connection  between  intoxication  and  injury,  1061,  note  24. 

contributory  negligence,  negativing,  1061. 

general  rules  concerning,  1061. 

illegality  of  sale  showiing,  1061,  note  24. 

kind  of4iluorB  sold,  1061,  note  9. 

knowledge,  averring,  1061,  note  11. 

notice,  allegations  as  to,  1061. 
Plaintiffs,  who  may  be,  1049-1054. 
Police  power  authorizes  enactment  of  statute,  1031. 
Posthumous  child  may  sue,  1053,  note  19,  1054. 
Presumptions,  1062a. 
Property,  drunken  man  destroying,  1036. 

squandering,  1036. 
Proximate  cause  of  injury,   1038,   1039,   1040,  1041,  1043,  1046. 
Release  of  damages,  1048 
Remedy  statutory,  1029;  1030. 
Right  of  action  under  statute,  1032a. 
Robbery  of  intoxicated  person,  1040. 
Sale,  see. 

Saloon  keeper,  when  drunk  shooting  his  customer,  1032ct. 
Servant's  sales,  master  liable  for,  802,  note  10,  1055. 
Several  illegal  sales  on  same  day,  1052,  note  14. 
Several  persons  contributing  to  drunkenness  no  defense,  104& 
Sickness  produced  by  intoxication,  1040,  1041. 
Sister  recovering  damages,  1037,  note  89. 
Son,  mother  dependent  upon  for  her  support,  1040. 
Statute  of  limitations,  1059. 
Statutory  action,  right  of,  is,  1029,  1039. 
Steamboat  owner  not  liable  for  act  of  his  lessee,  1058. 
Stranger  unauthorizedly  selling  defendant's  liquors,  10320^ 
Suicide  of  intoxicated  person,  1040,  1041. 
Support  by  child,  1052. 

impairing,  1037. 

impairment  of  wife's,  1037-1044,  1049. 
necessary  to  recovery,  1030,  note  6. 

injury  to,  1044. 

who  may  sue  because  of  loss  of,  1037. 
Surety  on  bond  liable,  1057. 

removal  from  county,  effect,  1045. 

when  bound  by  judgment  against  principal,  1089. 
Third  person  injured  by  drunkeu  man,  1035,  1036,  1049,  1055. 
Threats,  no  recovery  for,  1035. 
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CiTll  damages — Continued. 

Treating  drunkard,  liability  for  act,  1045,  note  50. 

Unauthorized  sale  by  stranger,  1032a. 

Unlicensed  person  selling  to  drunkard,  when  not  liable,  1055. 

after  notice  not  to  sell,  1034. 
Variance,  1062. 

Venue,  action  is  transitory,  1062c,  note  78. 
Vulgarity,  no  recovery  for,  1035. 
Who  may  bring  suit,  1035,  1037. 
Wholesaler  liable,  1055. 

Widow  and  children,  joint  action  by,  1060,  1070,  note  47. 
Wife  contributing  to  her  husband's  drunkenness,  1047. 

divorce  no  bar  to  action,  1051. 

husband  need  not  join  with  her  in  her  action,  1060. 

no  injury  to  her  support,  no  recovery,  1030,  note  6. 

permission  given  to  sell  to  her  husband,  1047. 

support,  injury  to,  1037,  1044,  1049. 
Wi-ong  perpetrated  by  drunken  person,  1043. 

Claimant — 

Searches  and  Seizures,  see. 

Clubs  and  clnb  sales — 

Bona  fides  of  incorporation,  798. 

Books  of  corporation  as  evidence,  927. 

Club  in  existence  when  licensing  statute  enacted,  793. 

Dues  merely  nominal,  when  a  subterfuge,  799. 

Evasion  of  statute,  798. 

Evidence  of,  944, 

Fees  for  admission,  488. 

Incorporated  clubs  must  have  licenses,  791. 

Injunction  to  restrain  city  interfering  with,  793,  note  8. 

need  not  have  licenses,  792. 
License  must  have,  when,  791,  794,  795. 

need  not  have,  792. 
Liability  of  members  for  liquors  sold  without  license,  799    note  27. 
Manager  of  club  selling,  liability,  801. 
Kon-members  buying,  800. 
Prohibition  territory,  in,  797. 
Quasi  club  sales,  799. 
Schemes  to  avoid  liability,  798. 
Schoolhouse,  sales  near  forbidden,  757. 
S*,atute  expressly  requiring  clubs  to  be  licensed,  794. 
S':eward  or  servant  selling  liable,  801. 
Taxing,  796. 
Transactions  are  not  really  sales,  792. 
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Clerk — 

Master  and  Servant,  see- 
Cocktail — 

Judicial  notice  of  intoxicating  qualities,  73. 

C.  O.  B.—  « 

Common  Carriers,  see. 

Constitutionality  of  Statute,  see. 

Evidence  of  shipments,  970. 

Interstate  Commerce,  see. 

Local  Option,  see. 

Place  of  sale,  760. 

Police  Power,  see. 

Prohibition  district,  delivering  in,  763. 

Transportation  of  Liquors,  see. 

Sales  by  means  of,  712-717. 

Shipping  liquors  into  local  option  territory,  557. 

United  States  statute  forbidding  interstate  shipments,  1244,  1245. 

Collateral  attack — 

License  cannot  be,  350,  412,  479. 

College — 

Schoolhouse,  see. 

Cologne — 

Not  an  intoxicating  liquor,  40,  note  34,  42. 

Commerce — 

Interstate  Commerce,  see. 

Common  carrier — 

Carrying  liquors  into  local  option  territory,  562,  1245. 

C.  0.  D.  shipments  by,  1245. 

Delivery  of  liquors,  city  regulating,  264,  note  61. 

to  fix  place  of  sale,  760. 
Indictment  for  carrying  goods  into  local  option  territory,  857. 

for  carrying,  890. 
Interstate  Commerce,  see. 
Negligence,  see. 

Packages  of  liquor,  statute  requires  labeling,   144,  note  15,   1245. 
Place  of  sale  when  liquors  shipped  by,  759,  760,  765,  767. 
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Common  law — 

Does  not  restrain  sales  of  liquors,  89,  323. 

Nuisance  at,  keeping  place  for  sale  of  liquors,  656. 

Prohibition,  adoption  of  not  prevented  by,  277. 

Right  to  sell  liquors  without  license,  323. 

Sales  of  liquor  under  valid,  996,  1029. 

Searches  for  and  seizures  of  liquors  under,  622. 

Common  seller — 

Burden  to  show  illegal  sales  by,  924. 

Defined,  69. 

Indictment,  857,  892. 

Keeping  liquor  for  sale,  no  offense,  646. 

Proof  the  defendant  is,  955. 

Who  is,  661. 

Complaint — 

Action  on  bond,  472,  480. 
Civil  Damages,  see. 
Revocation  of  license,  448. 
Searches  and  Seizures,  see. 

Compromise — 

Action  on  bond,  483. 
Civil  Damages,  see. 

Confectionery — 

Adulteration  forbidden,  834. 

Congressional   bar — 

License  for,  339,  357. 

Consent — 

To  location  of  saloon,  136,  137,  373-375,  553. 
who  gives,  375. 

Consignee — 

Delivery  of  liquors  to  consignee,  when  forbidden,  1246. 
Sales,  see. 

Conspiracy — 

Confederation  to  secure  indictment  of  saloon  keeper,  780,  note  11. 
Drunkenness  as  an  Excuse  for  Crime,  see. 


2300  INDEX. 

[Refersnces  are  to  sections.) 

Constable — 

*  In  England  may  demand  address  of  person  visiting  a  saloon,  672. 
Refusing  entrance  to  saloon,  225. 

Conatitutionality  of  liquor  statutes 

Adulteration  of  liquors,  150,  825 

Appeal  from  refusal  to  grant  a  license,  132,  404. . 

to  court  concerning  grailting  of  license,  404. 
Arrest  for  drunkenness,  1105,  1106. 
Asylums  for  drunkards,  184,  1097. 
Bell  punch  law  of  Virginia,  133,  135. 
Blind  tiger  statute,  151. 

Bond  of   liquor  dealer  may  be  required,  130,  149,  185,  461. 
Burden  as  to  sales,  176,  923. 
British-North  American  Act,  174. 
Change  of  remedy,.  152. 
Charter,  corporation's,  impairing,  100. 
Church,  sales  near  prohibiting,  165. 
Civil  damage  statutes,  148,  1031,  1047. 
Classifying  licenses,  130. 
Classifying  liquors,  130. 

Consignee,  right  to  sell  liquors  imported,  197,  198. 
Construction  of  statute,  rules  as  to,  190,  191. 
Contracts  for  sales  of  liquor  prohibiting,  96. 

past  contracts  impairing,  97. 
Damages,  statute  forbidding  recovery  in  seizure  cases,  610. 

statutes  allowing  in  civil  cases,  148,  1031. 
Destruction  of  liquors,  189. 
Discriminating,  druggist,  in  favor  of,   130. 

agaiinst  citizen  of  other  State,  196. 

against  liquors  of  other  States,  112. 

native  wines,  in  favor  o",  130. 

practice,  135. 
Disorderly  house,  refusing  license  because  of,  185. 
Dispensary  law,  121,  122. 
Districts,  confining  sales  to,  102. 
Double  punishment,  179. 
Druggist,  discrimination  in  favor  of,  130. 

may  require  to  take  out  a  license,  128. 
Drunkard,  asylums  for,  184,  1097. 

forbidding  sales  to,  130,  139. 

guardians  for,  1092,  1093. 

sales  to,  130,  139. 
Drunkenness,  punishing,  183. 
Due  process  of  law  in  searches  and  seizures,  598. 
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Constitutionality   of  liquor   statutes — Continued. 

Eminent  domain,  not  involved  in  local  option  proceedirgs,  551'.  » 
Evidence,  prima  facie  case  making,  923. 

statute  regulating,  176. 
Ew  post  facto  statute,  113,  123. 

as  to  liquors  on  hand,  98. 

increasing  penalty,  124,  note  69. 

evidence,  changing  rules  of,  176. 

local  option  statute,  162. 
Extraterritorial  power,  117,  120. 
Fairs,  sales  near  prohibiting,  165. 
Fee  for  license,  amount,  485,  486,  489 

validity  of  statute  imposing,  133,  134. 
Females  in  saloons,  forbidding,  143. 

refusing  license  to,  298. 

visiting  saloons,  prohibiting,  143. 
Fourteenth  Amendment,  eifect  on  license  laws,  108-110. 

effect  on  prohibition  laws,  93. 
Guardians  for  drunkards,  1092,  1093. 
Holidays,  forbidding  sales  upon,  779. 
Imprisonment  for  violation  of  city  ordinance,  180. 
Indians,  sales  to  forbidding,  139,  747,  750. 
Indictment,  dispensing  with  necessary  allegations,  185,  849, 
Insane  person,  forbidding  sale  to,  139. 
Inspection  of  liquors,  150,  825,  827. 
Interstate  Commerce,  see. 

Jew  cannot  insist  Sunday  law  unconstitutional,  781. 
Jury  trial,  when  statute  allows  an  appeal,  177. 
Keeping  liquor,  Legislature  cannot  prevent,  99. 
Landlord's  liability  for  tenant's  act,  147. 
License,  consent  of  voters  to  issuance,  136,  137. 

discretionary  power  to  grant,  131. 

druggist's,  128. 

expense  of,  145. 

fees,  classifying,  134. 

increasing  on  licenses  already  issued,  127. 
grading,  126. 

higher  where  women  are  employed,  143. 
revoking  license,  125. 

limiting  to  certain  persons,  129,  130. 

municipality  requiring  extraterritorial  licenses,  iSO. 
exclusive  power  given  to  issue,  259,  note  26. 

number  to  a  person,  limiting,  49,  185,  219. 

prohibiting  issuance  of,  94. 

revoking,  125. 

State  may  require,  106,  107. 
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Constitutionality  of  liqnor  statutes — Continued. 
Lien  on  land,  when  penalties  may  be  made,  147. 
Liquors,  limiting  amount  of  sales,  146. 
Local  option,  154-159,  514,  note  1  *. 

constitutional  provisions  concerning,  164. 
delegation  of  power  as  to,  155. 
discrimination,  130. 
Fourteenth  Amendment,  effect  of,  159. 
not  destruction  of  property,  162. 
special  legislation  for  towns,  163. 
Territories  may  adopt,  161. 
Manufactories,  sales  near  forbidding,  165. 

Marking  packages  of  liquor  shipped  by  common  carrier,  144,  note  15. 
Minor,  forbidding  sales  to,  139. 

visiting  saloons,  forbidding,  143. 
Monopoly  of  sales,  119. 

Municipality,  authorizing  to  issue  licenses,  117. 
creating,  255,  257. 

discretionary  power,  conferring  on,  258. 
extraterritorial  license,  issuing,  117,  120,  261. 
Native  wines,  excepting  from  provisions  of  statute,  130. 
Natural  right  to  sell  liquor,  88,  89,  90. 
Non-intoxicating  liquor,  declaring  to  be  intoxicating,  114. 
Nuisance,  167,  170. 
injoining,  171. 
Officer,  removing  for  drunkenness,  182. 
Ordinance,  motive  for  passage,  inquiring  into,  91. 

in  conflict  with  Constitution,  314. 
Invalid  in  part,  189. 

Owner  of  premises,  statute  making  liable  for  his  tenant's  act,  147. 
Penalties,  excessive,  172. 

for  second  offense,  increasing,  173,  178,  179. 
Penitentiary,  supporting  on  license  fees,  181. 
Place  of  receipt  of  liquor,  making  place  of  sale,  176,  note  70. 
Police  power  may  control  liquor  traffic,  79. 
Police  Power,  see. 
Prima  facie  case  making,  923. 
Proceedings  in  rem,  167. 
Prohibition,  basis  for,  92. 

effect  of  adoption  on  prior  statutes,  95. 
Prohibition,  see. 

Property  in  liquors,  destroying,  98. 
Property  right,  license  is  not,  325,  326. 
Purchase  price,  right  to  recover  back,  1019. 
Eecord  of  sales,  may  not  be  required,  144. 
may  be  required,  145. 
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Constitutionality   of  liquor   statutes — Contimied. 
Kemonstrance  statute,  138. 
Report  of  sales  made,  145,  144,  note  15. 
Ketroactive,  changing  reineay,  loz. 

local  option  is  not,  162. 
Revocation  of  license,  427a,  457. 
Sales,  limiting  to  certain  purposes,  140. 

burden  as  to,  changing,  168. 

regulating,  115. 
Saloons,  colored  people  for  exclusively,  185. 

closing  at  night,  142,  175. 

limiting  number,  185. 

regulating,  115. 

Sunday  closing,  142. 
Screen  law,  141. 
Searches  and  seizures,  168,  596. 
Second  offense,  increasing  penalties,  173. 

indictment,  allegations  as  to  first  offense,  911. 
Soliciting  orders  for  liquors,  forbidding,  185,  206. 
Special  legislation,  166. 

for  villages,  163. 
State  institutions,  sales  near,  165. 
Statute,  inyalid  in  part,  189. 

motive  for  passage  not  inquired  into,  91. 
Sunday,  city  may  forbid  sales  on,  185. 

sales  on  prohibiting,  142,  291,  292. 
Surety,  forbidding  liquor  dealers  to  become,  130. 
Suspension  of  laws,  delegation  of  power  to,  257,  note  20. 
Taxes  on  liquors,  statute  imposing,  133,  134. 

Title  of  statute,  failure  to  use  in  the  word  "intoxicating"  before 
the  word  liquor,  2,  note  5. 

when  sufficient  and  insufficient,  187,  188. 
Validity  of  statute  conferring  duties  concerning  licenses,  132. 
Vested  right,  license  is  not,  324. 

to  sell  liquors,  123. 
When  validity  of  statute  will  not  be  consifired,  186. 
Wilson  Law,  origin  and  validity,  199. 

construed,  200. 

Contempt — 

Abatement  and  Injunction,  see. 
Appeal  in  proceedings  for,  594. 
Federal  and  State  courts  in  conflict,  597. 
Nuisances,  see. 
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Contracts   (generally) — 

Agreements  not  to  use  premises  for  sales  of  liquor,   1023,   1025, 

1027. 
Bill  or  note  given  on  illegal  sale  of  liquor,  1021. 
Burden  to  show  illegality  of,  1020. 
C.  0.  D.  statute,  1032. 
C.  0.  D.,  see. 

Contracts  oiTJrunken  Person,  see. 

Connivance  in  purchaser's  intent  to  resell  liquor  illegally,  1012. 
Covenants  concerning  use  of  premises,  1026-1028. 
Executory,  repudiation,   1009. 

Foreign  contract,  recovery  of  purchase  price,  1015,  1017. 
Illegal  in  part,  recovery  of  purchase  price,  1008. 

sales  of  liquor,  recovery  of  purchase  price,   1005. 
divisible  sales,  1006. 
Knowledge  of  illegal  design  of  purchaser,  1012,  1015. 
Landlord,  to  purchase  all  beer  of  on  leased  premises,  1026. 
Law  of  place  determines  validity  of,  1010,  1011. 
License  is  not  a  contract,  326,  124,  note  58. 
Liquors  sold  to  be  illegally  resold,  1012,  10^5. 
Not  to  engage  in  sale  of  liquor,  1026-1028. 
Past  contracts  impairing,  97. 
Payments  upon  accounts  partly  illegal,  1007. 
Place  of  execution,  how  determined,  1011. 
Prostitutes,  validity  of  sales  of  liquor  to,  1018. 
Purchase  price,  recovering  back  on  illegal  sale,  997,  1019. 

recovery  when  liquor  to  be  resold  in  prohibition  State,  1015. 
Eestraint  of  trade,   1022,   1026-1028. 
Sale  of  liquor,  prohibiting,  validity  of  statute,  96. 

to  be  shipped  into  prohibition  State,  1015. 
Soliciting  purchaser  of  liquor,  forbidding,  1016. 
Violating  policy  of  liquor  laws,  1008. 

Contract  of  drnnken  person — 

Administrator  may  avoid,  1159. 

Bail  bond,  1152. 

Bills  and  notes,  of,  1147,  1149. 

Bond  of,  1147. 

Burden  to  show  drunkenness,  1157. 

Compromise  of  claim,  1147. 

Consideration  inadequate,  ll46. 

Deed  avoiding,  1147. 

voluntarily  given,  1165. 
Degree  of  intoxication  necessary  to  authorize  a  rescission,   1138> 
1140,  1141. 
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Contract  of  drunken  person — Continued. 
Drunkard  under  guardianship,  1096. 
Equity  affords  relief  from,  1160. 
Family  settlements,  1151. 
Fraud  of  other  party  avoiding,  1140-1142. 
Gift  avoiding,  1165,  1171. 
Habitual  drunkard's,  1143,  1144. 

drunkenness,  1143,  1144. 
Implied  contract,  1146. 

Inquisition,  effect  of  on  contract,  1155,  1169. 
Intoxication  secured  by  other  party,  1140. 
Keeley  cure,  contract  of  drunkard  to  secure,  1143^  note  30. 
Knowledge  of  drunken  condition  of  party,  1145. 
Harriage,  avoiding,  1150. 
Mortgage,  avoiding,  1147. 
Necessaries,  contract  for  binding,  1146,  1147. 
Batiflcation,  1154. 
Relief  from,  obtaining,  1160. 
Rescinding,  1158. 

mere  drunkenness  no  ground  for,  1138. 
Restoring  consideration,  1158. 
Signature  of  drunkard  as  evidence  of  capacity  to  contract,  1143, 

note  33. 
Taking  advantage  of  intoxicated  man,  1140-1142. 
Time  of  drunkenness,  to  avoid  contract,  1156. 
Unfair  contract,  1146. 
Voidable,  1153. 
Voluntary  intoxication  not  a  bar  to  the  right  to  rescind  contract, 

1139. 
Who  may  avoid  contract,  1159. 

ConTersion — 

Of  intoxicating  liquors,  1003. 

Convict — 

Sales  to  prohibited,  746. 

Cordials — 

Bitters,  see. 

Blackberry  wine,  intoxicating,  567. 

Judicial  notice  of,  73. 

McLean's  Strengthening  Cordial,  43,  note  40. 

Sherman's  Prickly  Ash  Bitters,  43,  note  40. 

Spirituous  liquor,  it  >»■  43,  15,  note  73. 
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Corporation — 

Charter  impairing,  100. 
Clubs  and  Club  Sales,  see. 
Estoppel  to  deny  incorporation,  473. 
Eight  to  license,  326,  353,  692. 
Sales  by,  liability,  692. 

Unlawfully  keeping  liquor,  president  of  liable,  8^0. 
* 

Costs — 

Civil  damage  proceedings,  recovering,  1091. 

Gua-dians  for  drunkards,  1092. 

Lien  on  premises,  when,  995. 

Search  and  seizure  proceedings,  in,  641. 

Counts — 

Joinder  in  indictment,  853. 


Conrts — 

What  courts  have  jurisdiction  of  liquor  prosecutions,  974. 

Covenants — 

Leases,  see. 

Sales  of  liquor  on  premises,  not  to  make,  1026-1028. 

Credit — 

Sales,  see. 

Crimes — 

Drunkenness  as  a  Defense  to,  see. 
OflFenses,  see. 

Curtain — 

Saloons,  see. 
Screens,  see. 


Damages — 

Civil  Damages,  see; 
Exemplary,  evidence  to  show,  1062c. 
Measure  of  in  action  on  licensee's  bond,  482. 
Belease  of  in  civil  damage  action,  1048. 
Seizures,  statute  forbidding  recovery  of,  610. 
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Date — 

Continuing  offense,  951. 

Time  of  commission  of  offense,  950. 

Dealer — 

Defined,  67. 

Sale  in  bulk,  not  a  sale  by  a  dealer,  680. 

Synonymous   with  "keeper,"   852. 

Death — 

Civil  Damages,  see. 

Licensee's,  effect  on  license,  422. 

Decoration  Day — 

Holidays,  see. 

Deed — 

Contracts  of  Drunkard,  see. 

Covenants  in  not  to  use  premises  for  sale  of  liquors,  1023,  1025, 
1027. 

Definitions — 

Adulteration  of  drugs,  833. 
Alcohol,  9,  10. 
Ale,  33,  38,  568,  569. 
Bar,  63,  686,  687,  688. 
Barkeeper,  65. 
Barroom,  62,  64. 

fixtures,  64. 
Beer,  33,  34. 
Beeriness,  34,  nate  10. 
Cider,  39,  571. 

Closed,  keeping  premises  closed,  664. 
Cocktail,  28. 
Common  seller,  69,  661. 
Compound  liquors,  12. 
Compounds,  838. 
Dealer,  67,  680. 

Delirium  tremens,  1219,  note  58. 
Distilled  liquors,  13,  568. 
Distiller,  71. 
Dram,  66. 
Dramshop,  61,  795. 

keeper,  61.  , 

Drugs  under  Pure  Food  and  Drugs  Act,  831. 

when  an  intoxicating  liquor,  573. 
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Definitiona — Continued. 
Drunkard,  49,  733,  742. 

confirmed,  54 
Drunkenness,  49. 

instructions  to  jury  need  not  define,  1104. 
Exchange  of  liquors,  686,  687,  688. 
Fee  for  license,  484. 
Fermented  liquor,  11. 

Food  under  Pure  Food  and  Drugs  Act,  831. 
Gift,   695. 
Gin,  29. 

Ginger  beer,  34,  note  10. 
Green  beer,  34,  note  10. 
Habitual  drunkard,  52,  742. 

drunkenness,  51. 

intemperance,  53. 
Holidays,  666. 
: '  Imports,   111. 
Indian  country,  747. 
Intemperate  habits,  50. 

person,  742. 
Interstate  commerce,  192. 
Intoxication,  49,  738. 
Intoxicating  liquors,  7,  16. 
Label  in  Pure  Food  and  Drugs  Act,  845. 
Lager  beer,  35,  34,  note  10. 
Licent^,  318. 
Liquor,  1. 
Liquor  shop,  58. 
Malt  liquors,  32. 

Medicine  when  an  intoxicating  liquor,  573. 
Merchant,  56. 
Misbranding,  845. 

Mixtures  in  Pure  Food  and  Drugs  Act    838. 
Okolihoa,  961,  note  68. 
Original  package;  193,  194. 

sampling,  195,  note  27. 

size,  194,  195. 

unbroken  packages,  848,  note  45. 
Police  power,  80,  81. 
Pop,  26,  note  92. 
Port  wine,  21. 
Premises,  237,  768,  769. 
Public  place,  778. 
Rectifiers,  70. 
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Definitions — Continued. 
Refreshment  saloon,  771. 
Retailer,  68. 
Sale,  684. 
Saloon,  55. 

keeper,  56. 
Sample  room,  60. 
Schenk  beer,  36. 
Spirits,  14. 

Spirituous  liquors,  15,  16,  568. 
Strong  beer,  37. 
Tavern  keeper,  59. 
*      Theaters,  774. 

Tippling  house,  67,  663. 

Under  influence  of  intoxicating  liquors,   1220. 

Whiskey  as  defined  by  President  Taft,  842,  note  37. 

Whiskey  cocktail,  28. 

Wholesale,  709. 

Wholesaler,  68. 

Wine,  17,  18,  19. 

blackberry,  22. 

champagne,  23. 

Sherry,  24. 

Delirinin   tremens — 

Drunkenness  as  a  Defense  for  Crime,  see. 
Habitual  drunkard,  52. 
Life  Insurance,  see. 

Delivery — 

In  prohibition  State,  effect  on  contract,  1011. 

Necessary  to  complete  sale,  699. 

Sale,  see. 

Sale  of  liquor  to  be  resold  in  prohibition  State,  1015. 

Detectives  — 

Competency  as  witnesses,  920. 

Purchasing  liquors  to  secure  evidence  of  guilt,  717. 

Weight  of  their  testimony,  920. 

Device — 

Clubs  and  Club  Sales,  see. 

Sale,  see. 

To  avoid  charge  of  illegal  sale,  711. 
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Dining  car — 

License  for  to  sell  liquors  necessary,  361. 

Discretion — 

Issuing  license,  281,  392,  393. 
Municipality  exercising,  258,  394. 
Keasons  for  refusing  a  license,  396. 
Review  of  by  courts,  395. 

Disorderly  conduct — 

Arrest  for  without  warrant,  1105,  1106. 

Discrimination — 

Constitutionality  of  statutes,  see. 

Disorderly  lionse — 

Evidence  to  show  keeping,  659,  958,  note  82. 
Indictment  for  keeping,  897. 

at  common  law,  896. 
In  local  option  districts,  prohibiting,   164,  note  94. 
Keeping,  659,  897,  958,  note  82. 
Bevocation  of  license  for  maintaining,  435,  436. 
Sale  to  minor  makes  house  disorderly  at  law,  722. 

Dispensary — 

Constitutionality  of  statutes  as  to,  121,  122. 

Municipality  conducting,  117,  note  28,  315. 

Regulations  concerning,  246,  247. 

Sales  by  public  agents,  247. 

State  may  establish,  121. 

Wilson  Law,  eflfect  upon  dispensary  law,   122. 

Distilled   liquors — 

Intoxicating  Liquors,  see. 

Distiller  — 

Defined,  71. 

Unlicensed  Cealer  cannot  purchase  from,  10.", 

DlstUlery— 

Fee  for  license,  amount,  489. 

License  for,  355o. 

Sales  by,  when  unljiwful,  710,  1013. 
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Divorce — 

Civil  damages,  eflFect  on  right  of  action  to  recover,  1037,  note  89, 

1051,  1037,  note  89. 
Condonation,  1177. 
Cruelty,  drunkenness  as  such,  1179,  1180,  1181. 

drunkenness  connected  with,  1180. 
Custody  of  children,  1178. 
Defense  in  actions  to  obtain,  1177.     ^ 
Desertion,  118 

Drunkenness  as  grounds  for  divorce,  1172. 
Gross  and  confirmed  drunkenness,  52,  note  67. 
Habitual  drunkard,  52,   1172,   1173. 
Judicial  separation  in  England,  1183. 
Pleadings,  1174. 
Wasting  his  estate,  1175. 

Doors — 

Locking  saloon  doors,  222. 
Saloon,  see. 

Doir  Iiair — 

Valid,  147. 

Double  pnnialuuent — 

City  and  State  both  inflicting  punishment  for  same  act,  280. 

Dram — 

Defined,  66. 

Dramsbop— 

Defined,  61,  795. 
Keeper,  61. 
Saloon,  see. 

Drink- 
Charge  of  a  sale  of  one  drink,  874. 

Drugs — 

A  beverage,  when  is,  5,  note  50. 
Pure  Food  and  Drugs  Act,  see. 
When  an  intoxicating  liquor,  573. 
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Dniggists  and  physicians — 

Application  for  a  license,  evidence  to  show  he  had  made,  927. 

Discrimination  in  favor  of  does  not  affect  validity  of  statute,  130. 

Employe  of  druggist  making  illegal  sale,  S04. 

Evidence  of  other  sales,  proving,  SOS. 

Exempt  from  licensing  statute,  501. 

Good  faith  in  making  sales,  505. 

Illegal  sale,  rib  druggist  in  county  authorized  to  sell  liquor,  502. 

Indictment,  negative  allegations  as  to,  887. 

In  prohibition  States,  507. 

Keeping  place  for  illegal  sale  of  liquors,  653,  654. 

License,  may  require  druggist  to  have,  128. 

when  need  not  have,  361,  SOI. 

when  must  have,  503. 
Local  option,  effect  upon  druggist,  130. 
Municipality  may  regulate  his  sales,  280. 
Pharmacist  need  not  have  a  license  to  sell,  351. 
Physicians  selling,  512. 

illegally  giving  a  prescription,  513. 
Prescriptions,  see. 

Sunday  and  holiday  sales,  509. 

when  required,  508. 

written,  must  be,  508,  510. 
Refusing  to  sell  liquor,  not  liable,  682. 
Regulation  and  report  of  sales,  511. 
Sunday  gales  to  be  made  on  prescriptions,  when,  780. 
Unlawful  sales  by  druggists,  502,  S06. 

Srnmmer — 

Soliciting  Orders,  see. 

Drunkard — 

Agent  of  another,  acting  as,  no  offense,  741.    - 

making  sale  to,  737,  807. 
Allegations  in  indictment  as  to  notice,  859. 
Asylums  for,  constitutionality  of,  184,  1097. 
Common  drunkard,  when  being  is  a  crime,  1102. 
Contracts  of  Brunkard,  see. 

when  under  guardianship,  1096. 
Defined,  49. 
Divorce,  see. 
Drunken  Person,  see. 
Drunkenness  as  a  Defense  for  Criioe,  see. 
Evidence  of  sales  to,  940,  941. 

of  refusal  to  sell  on  other  occasions  to,  1062o. 
Found  drunk  on  licensed  premises,  235,  1101. 
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Smmkard — Continued. 

Gifts  to  intoxicated  person,  737. 
Guardian,  actions  by  drunkards,  1096. 

constitutionality  of  statute  providing  for,  1092,  1093. 

revocation  of  appointment,  1094. 

sale  of  ward's  property,  1095. 
Habitual  Drunkard,  see. 

defined,  52. 

divorce,  see. 

sale  to,  739,  741,  742,  743,  744. 

who  is,  737,  742. 
Incompetency,  52,  note,  67. 
Indictment,  alleging  sale  to,  875,  906. 

sale  after  notice  not  to  sell,  907. 
Intemperate  persons,  sale  to,  742. 
Interstate  commerce  sales  to,  208. 
Intoxicated  person,  who  is,  733,  738. 
Intoxication,  see. 

License  does  not  authorize  sale  to,  741. 
Minor,  selling  to,  807. 
Municipality  forbidding  sales  to,  296. 
Negligence,  see. 

liable  for  his  own  negligent  act,  1195. 
Notice  of  habits,  739,  743,  744. 

not  to  sell  to,  to  whom  given,  1034. 

sale  to  after  given,  744.     - 

sufficiency,  744. 
Quantity  sold  to  immaterial,  737. 
Sales  to  habitual  drunkards,  739,  741,  742,  743,  744. 

notice  not  to  sell  to,  744,  1034. 
Senile  dementia  of,  52,  note  67. 
Statute  of  limitations  runs  against,  1096. 
Validity  of  statute  forbidding  sales  to,  130,  139. 
Will,  see. 

Drunken   person^ — 

Contracts  of  Drunken  Person,  see. 

Divorce,  see. 

Drunkard,  see. 

Found  drunk  on  licensed  premises,  235,  1101. 

Habitual  Drunkard,  see. 

Will,  see. 

Power  to  exclude  from  premises,  236. 

Proving  his  drunkenness  by  opinion  of  witness,  972a. 

Punishing,  statute  valid,  183. 

Selling  liquor  to,  234. 
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Drunkenness — 

Civil  Damages,  oee. 

Confirmed,  defined,  54. 

Defined,  49. 

Divorce,  see. 

Drunkenness  as  a  Defense  for  Crime,  see. 

Found  drunk  on  premises,  235. 

Habitual,  denned,  51. 

Habitual,  see. 

(MBcer,  see. 

Permitting  on   premises,  234. 

Proof  of  by  opinion  of  witnesses,  972a. 

Punishing,  statute  valid,  183. 

Drunkenness   as   a   crime — 

Arrest  for  drunkenness,  1105. 

Common  drunkard,  being,   1102. 

Drunk  in  a  public  place,  1098. 

Found  drunk  on  licensed  premises,  235,  1101; 

Intoxication  as  a  crime,  1104. 

Officer  becoming  drunk,  1103. 

statute  valid,  182. 
Permitting  drunkenness  on  licensed  premises,  1100. 
Private  residence,  drunkenness  at,  1099. 

Drunkenness    as    a    defense    for    crime — 

Aggravating  the  offense  by  drinking,  1112. 

Assatdt  and  battery,  1113. 

Assault  with  intent,  1123,  1124. 

Burden  to  show  incapacity  to  commit  offense,  1132. 

Burglary,  1127. 

Concealed  weapons,  carrying,   1137. 

Conspiracy  to  commit  murder,  1125. 

Deliberation,  inability  to  do  so,  1122. 

Degree  of  insanity  necessary  for  a  defense,  1115. 

Delirium  tremens,  1114,  1115,  1117. 

instructions  to  jury  concerning,  1117. 
Dipsomania,  1116. 
Disturbing  the  peace,  1137. 

Drugs,  rule  as  to  drunkenness  does  not  apply  to  use  cf,  1135,  1136i 
Evidence  of  delirium  tremens,  1124. 

of  physical  incapacity,  1111. 
Excuse,  is  not  for  commission  of  crime,  1108,  1109. 

reasons  for  rule,  1108,  1109. 
Forgery,  1128. 
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Drunkenness   as   a   defense   for   crime — Continued. 

Grade  of  homicide,  reducing  degree  of  crime,  1119,  1120,  1122. 

extent  of  intoxicstion  necessary,  1121. 
Insane  person  drunk,  1134. 
Insanity  produced  by  drinking,  1115. 
Instructions  as  to  reduction  of  degree  of  offense,  1133. 
Intent  to  commit  crime,  inability  to  form,  1119,  1120. 

previously  formed,  1131. 

specific  necessary  to  commission  of  crime,  1123. 
Larceny,  1110,  1129. 
Malice,  inability  to  entertain,   1120. 
Mania  a  potu,  1114,  1116,  1117. 

Misdemeanor,  rule  as  to  drunkenness  does  not  apply,  1137. 
Oenomania,  1116. 
Philippine   Islands,    rule   as   to   drunkenness   as   a   defense,    1132, 

note  58. 
Premeditation,  inability  to  have,  1120. 
Provocation,  1118. 
Rape,  1124. 

Beasons  for  rule  as  to  drunkenness  as  not  an  excuse,  1108,  1109. 
Robbery,  1129. 
Self-defense,  1130. 

Slight  drunkenness  no  defense,  1110. 
Suicide,  attempting,  1126. 
Texas  statute,  1136. 
Voluntary  intoxication,  1110. 
WilKul  drunkenness,   1131. 


Dae   process   of   la\r — 

Constitutionality  of  Statutes,  see. 


Duplicity — 

In  an  indictment,  851. 

Keeping  place  for  illegal  Sales,  897. 

Sale  of  several  kinds  of  liquor,  alleging,  902,  904. 


Dwelling   uouse — 

Drunkenness  at  no   offense,   1099. 
Locating  saloon  near,  enjoining,  373,  374. 
Sales  in  illegal,  775. 
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Educational  institntions — 

Schools,  see. 

Election — 

Local  Option,  see. 

Offense,  election  as  to  when  on  trial,  note  S8,  9S0,  981. 

Election   days — 

Indictment  for  sale  on,  909. 

Sales  on,  prohibiting,  292,  789. 

What  are  within  meaning  of  statute,  "liS. 

Eminent   domain — 

Power  of  not  involved  in  local  option  proceedings,  551. 

Employe — 

Agent,  see. 

Bartender,  gee. 

Master  and  Servant,  see. 

Permitting  to  drink  storage  liquors,  237. 

Essence   of   cinnamon — 

Not  an  intoxicant,  42. 

Essence   of  lemon — 

Not  an  intoxicating  liquor,  42. 

Estoppel — 

Revocation  of  license,  454. 

Evidence — 

Abatement  and  injunction  proceedings,  589. 

Acts  to  avoir*  detection  in  commission  of  crime,  928. 

Admissions  of  accused,  921,  922. 

self-serving  inadmissible,  921. 

third  persons,  922. 

when  intoxicated,  922. 

wife's,   922. 
Age  of  minors,  731,  733. 
Agent,  authorized  sale  by,  809. 

burden  on  him  to  show  he  sold  his  principal's  liquors,  924. 

illegal  sale  by,  805. 

master  liable  for  his  illegal  act,  902. 
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Evidence — Continued. 

Aggravation  of  offense,  960,  note  67. 

Analysis  of  liquor  to  show  intoxicating  quality,  78,  962. 

Application  by  druggist  for  license,  927. 

for  license,  390. 
Bawdy  house,  when  keeping  of  cannot  be  shown,  973. 
Beer  as  an  intoxicant,  5. 
Blind  tiger,  reputation  as  to  keeping,  930. 
Bond,  burden  to  show  it  was  given,  924. 

effect  of  recitals  in,  481. 

execution,  481. 
Books  to  show  receipt  of  liquors,  949. 

club's  books,  927. 

of  express  company,  to  show  receipt  of  liquors,  949. 
Burden,  changed  by  statute,  validity,  176. 

bond,  to  show  it  was  given,  924. 

civil  damages,  on  plaintiff,  1062a. 

common  seller,  924. 

delivery  of  liquor,  924. 

exception  in  statute,  burden  to  show  case  falls  within,  924. 

general  rule  as  to,  924. 

guests,  showing,  924. 

jury,  see. 

license,  issuing,  924,  947. 

liquors,  intoxicating,  924. 

local  option,  adoption,  924. 

ownership  of  liquors  sold  by  agent,  694. 
Carrying  liquors  illegally,  969. 

on  liquor  business,  660,  954. 
Chemical  analysis  of  liquors,  78,  962. 
Chemist  testifying  liquor  is  intoxicating,  78. 
Church,  parol  evidence  to  show  within  sa^o.^n  limits,  555. 
Cider,  may  be  shown  to  be  whisky,  960. 
Circumstantial  evidence  to  show  sale,  1062c,  note  62. 

to  connect  accused  with  unlawful  act,  926. 
Club  sales,  944. 

books  to  prove,  927. 
C.  O.  D.  shipments,  930,  970. 
Common  seller,  burden  as  to,  924. 

proof  defendant  is,  955. 
Concealing  liquors,  952. 
Conduct  of  employes  on  premises,  927. 
Connecting  accused  with  unlawful  act  committed,  926. 
Constitutionality  of  statute  changing  rules  of,  176. 

prima  facie  case  making,  923. 
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Evidence — Oontin/ued. 

Corporation,  proof  of  by  parol,  949. 
Cross-examination,  extent,  919,  note  6. 
Date  in  continuing  ofTense,  951. 

of  commission  of  offense,  950. 
Beclarations  of  accused  as  to  intent  to  sell,  927. 
Delivery  of  liquor,  burden  to  show,  924. 
Detection,  efforts  to  avoid,  928. 
Detectives  making  purchases,  707. 

competency  as  witnesses,  920. 

weight  of  testimony,  920. 
Disorderly  house,  659,  958. 
Documentary  evidence,  production,  949. 
Drunkard,  notice  of  habits,  743. 
Drunkenness,  1176. 
Election  as  to  offense,  981. 

as  to  transaction,  944,  note  28,  950,  981. 
Exception  in  statute,  burden  to  show  case  falls  within,  924. 
Exculpatory  circumstances,  927. 
.Exposing  liquors  for  sale,  956. 

Express  company's  books  to  show  receipt  of  liquors,  949. 
False  imprisonment,  632. 
Females  in  saloon,  968. 
Forfeiture  of  liquor  without  evidence,  640. 
Former  conviction  or  acquittal,  966. 
Gift,  implied,  when,  929. 

variance  on  proof,  934. 
Guests,  burden  to  show,  924.  , 

Hand  bills  advertising  liquors  for  sale,  953. 
Identification  of  person,  967. 

of  salesman,  929,  note  25. 
Incriminating  circumstances,  927,  928,  930. 
Intemperate  habits,  1227. 
Intent,  prior  and  subsequent  acts,  953. 
Intention  not  to  violate  law,  939. 
Intoxication,  character  of  accused,  proving,  1104,  note  46. 

conduct  of  accused,  proving,  1104,  note  46. 

effect  of  liquors  on  others,  1104,  note  46. 

opinion  of  witness  to  show,  49,  note  55,  972o. 
Intoxicating  liquor,  evidence  to  show  liquor  is,  45,  78,  930. 

burden  to  show,  924. 

chemical  analysis,  78,  932. 

competency  of  witness  to  prove,  930. 

experts  to  show  qualities,  962. 

kind,  proving,  963. 

like  liquors,  962,  5,  note  50. 
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Evidenoe — Continued. 

Intoxicating  liquor,  medicine  intoxicating,  4S. 

proving,  930,  1068. 

quality,  4,  961. 

reasonable  doubt  as  to  intoxicating  quality,  960,  note  67. 

resemblance  to  other  liquors,  962,  5,  note  50. 
Joint  oflfense,  variance,  965. 
Judgment  on  licensee's  bond,  478. 
Judicial  Notice,  see. 
Keeping  liquors  illegally,  635,  963. 

for  unlawful  sale,  646,  647,  648,  653,  654,  952,  953. 
Keeping  place  for  unlawful  sales,  953,  957. 
Keeping  saloon  open,  670,  895,  note  8. 
License,  application  for,  hearing,  390. 

burden  to  show,  924,  947. 

none  issued,  proof  of  fact,  946. 

proof  of,  how  made,  946,  972. 
Liquor  utensils,  952,  953. 
Location  of  building,  949. 
Local  option,  burden  to  show,  924. 

adoption,  564,  949,  969. 

proof  by  documentary  evidence,  949. 

violation  of,  960. 
Medicine,  burden  to  show  sale  for,  924. 

intoxicating,  may  show,  45. 
Minor's  age,  731,   939. 

freedom,  given  to,  939. 

good  faith  sales  to,  939. 

reputation  he  was  of  age,  939. 
Mitigation  of  penalty  for  illegal  sale,  930. 
Mortality  taWes  to  determine  amount  of  damages,  1065. 
Name  unknown,  burden  to  prove,  924. 
Native  wine,  burden  to  show  sale  was  of  such    j9'.. 
Negligence,  see. 

Notice,  proof  of,  when  must  be  given,  907. 
Nuisance,  957,  958. 

action   to  abate,  589. 

burden  to  show,  924. 
Objects  in  saloon,  952,  953. 
Officer's  interpretation  of  the  law,  654. 
Other  offenses,  931. 

cannot  be  shown  in  civil  damage  suit,  1062o. 
Other  sales,  refusal  to  make,  927,  931,  1062c. 

showing  bad  faith  by,  505. 
Ownership  of  liquor,  952. 

bills  of  lading  to  show,  960. 
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Evidence — Continued. 

Packages  resembling  liquor  packages,  952. 

Physical  incapacity  occasioned  by  drunkenness,  1111. 

Piiysician  testifying  liquor  is  intoxicating,  78. 

Place  of  offense,  964. 

Premises,  sale  of  liquor  to  be  drunk  upon,  768,  769,  943. 

Prescriptions,  see. 

burden  tS  show  sale  upon,  924,  948. 

in  civil  damage  action,  1062a. 

ownership  of  liquors  sold,  694. 

parol  evidence  of,  949. 
Prima  fade  evidence,  power  of  Legislature  over,  923, 
Property  seized  used  as  evidence,  603. 
Purchase  to  secure  evidence  of  illegal  sale,^  707. 
Quantity  of  liquors  sold,  945. 
Eeasonable  doubt  as  to  purchaser,  935,  note  48. 
Refusal  to  disclose  who  was  vendor  of  liquor,  1107. 
Beputation  minor  was.  of  age,  939. 

of  keeping  blind  tiger,  930. 

of  place  of  sale,  776,  note  52. 
Beports  of  sales,  949. 

Return  on  warrant  to  search  premises,  634,  949,  953. 
Bules,  prescribing  by  Legislature,  923. 
Sales,  agent's,  933. 

bartender  making,  1062c,  78. 

circumstantial  evidence  to  show,  929,  1062c, 

control  over  premises  by  accused,  930. 

conversation  at  time  of,  930. 

date,  950. 

drunkard,  making  to,  940,  941. 

refusing  to  sell  to  on  other  occasions,  1062(7. 

evidence  that  shows,  715  to  718,  930. 

general  rule  as  to,  929. 

grand  jury  investigating,  930,  note  67. 

hearsay  evidence  as  to,  admissibility,  930. 

implied,  when,  929. 

identification  of  seller,  930,  931. 

incriminating  circumstances,  930. 

Instructions  to  purchase  liquors,  930. 

joint  liability  of  defendants,  937. 

liquor  to  be  drunk  on  premises,  943. 

quantity  of  liquor  sold,  945. 

other  sales  proving,  931. 

refusing  to  make,  927,  931,  1062o, 

ownership  of  liquor  sold,  930,  962, 
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Evidence — Continued. 
Sales,  place  of,  930. 

purchaser,  proving,  935. 

receipt  of  large  quantities  of  liquors,  630. 

refusal  to  sell  to  others,  931,  1062c. 

reputation,  to  show  keeping  of  blind  tiger,  930. 

servant's,  805,  933. 

special  authority  to  make,  948. 

statute  changing  rule  of  proof  as  to,  929. 

Sunday  sales,  933,  942. 

telephoning  order  for  liquor,  930. 

to  two  or  more  persons  at  one  time,  936. 

unknown  purchaser,  proving,  933. 

variance  in  proof,  934. 

wife  making  of  husband's  liquors,  933. 
Sale  bills  as  evidence,  949. 
Saloon,  keeping  open,  667,  668,  971. 
Schoolhouse,   parol   evidence  to   show  location   within  prohibition 

territory,  555. 
Screens,  973.- 

Search  and  seizure  cases,  prima  facie  evidence,  639. 
Search  warrant  and  return  thereon,  634,  949,  953. 
Second  offense,  949,  967. 
Signature,  drunken  person's,  1143,  note  33. 
Sufficiency  of,  933. 
Sunday  sales,  933,  942. 
Suppression  of  evidence,  effect,  929. 
Tags  on  jugs  and  boxes,  949,  957. 
Tax  assessments,  949. 

levy,  when  must  be  shown,  973. 

receipt  as  evidence  of  business,  176. 
Time  of  violation  of  statute,  950. 
Tippling  house  in  dwelling,  669. 

United  States  license  as  proof,  972. 
Tracing  liquors,  960,  note  67. 
Transaction  relied  upon,  950. 
Transporting  illegally,  969. 
Two  offenses  in  one  transaction,  966 
United  States  license,  probative  effect,  972. 

revenue  stamp,  659. 
Variance,  effect,  934,  935,  936. 
Venue,  proof  of,  930,  964. 
Wine  rooms,  968. 
Witnesses,  competency,  919. 

defendant  may  be,  920. 
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Evidence — Contimied. 

Witnesses,  detectives,  707,  920. 
judge  as,  919,  note  6. 
refreshing  memory,  919,  note  6. 
spies'  and  informers,  920,  707. 

Exebange   of  liquors — 

Sales,  see.     o 

Exception — 

Burden  to  show  case  falls  within,  924. 
Indictment,  see. 

Execution- 
License  to  sell  liquor  levied  on  not  necessary,  361. 
Sale  of  liquors  on,  997. 

Executor — 

Administrator,  see. 
Civil  Damages,  see. 

Executory   sale — 

No  offense  when  made  without  a  license,  683,  685. 
Sale,  see. 

Exemplary    damages — 

Civil  Damages,  see. 

Exports — 

Manufacturing  liquor  to  ship  out  of  State,  113. 

Exposing   liquor   for    sale — 

Evidence  of,  956. 
Indictment  as  to,  891,  896. 
The  offense,  670. 

Express   company — 

Collecting  price  of  liquor  does  not  mak(  it  a  sale,  718. 
C.  0.  D.  shipments  of  liquors,  970,  1245. 


F 

Factory — 

Saloon  near,  forbidding,  378. 

Fairs- 
Sales  near,  forbidding,  101,  103,  757. 
statute  as  to,  valid,  165. 
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Family   Bettlements — 

Contracts  of  Drunkards,  see. 

Father — 

Civil  Damages,  see. 

Fees   and   taxes — 

Action  to  collect,  493. 
Amount,  489. 

city  may  require,  282,  283,  489. 
Brewery's,  489. 
Business,  tax  on,  488. 
Classifying  fees,  126,  134. 
Club's,  484. 
Defined,  484. 

Discrimination  in  amount,  272. 
Disposition,    495. 
Distiller's,  489. 

Enjoining  collection,  492,  note  82. 
Failure  to  pay,  license  no   protection,  683. 
Fee  not  a  tax,  486. 
Increasing,  124,  127. 
Landlord's  liability  for,  494. 
Liability  for,  488. 
Lien  of  tax,  494. 
Mandamus  to  secure  distribution,  495. 

to  secure  rebate,  500. 
Mistake,  payment  under,  refunding,  499. 
Note  given  for,  validity,  490. 
OflBcer's  liability  for,  495. 
Payable  in  money,  490. 
Payment  in  advance,  336,  491. 
Police  power  may  authorize  exaction,  485. 
Police  regulation  of,  486. 
Reasonable  in   amount,   when,   271. 
Eebate,  mandamus  to  secure,  500. 

statutes  providing  for,  500. 

when  allowed,  458. 

when  license  cancelled,  124. 

when  right  to  forfeited,  500. 
Refunding,   124,  496,  497,  499. 

no  statute  requiring,  497. 

payment  under  mistake,  499. 

revocation  of  license,  497. 

voluntary  payment  of  tax,  497. 

when  made,  498,  499. 
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Fees  and  taxes — Continued. 
Restraint  of  trade,  485. 
Revenue  to  secure,  fees  become  a  tax,  486. 
Tax,  when  a  fee  for  a  license  becomes,  486. 
_To  what  ofiScer  payable,  492. 
Uniformity  of  taxation,  487. 
Validity  of  statute  imposing,  133,  134. 
♦ 

Females — 

Employment  in  saloons  may  be  forbidden,  143. 

Evidence  of  permitting  in  saloon,  968. 

Forbidding  in  saloons,  299,  300. 

Indictment  for  employing  in  a  saloon,  914. 

License,  not  entitled  to,  129,  130,  186,  298,  351. 

Male  cannot  object  to  invalidity  of  statute  concerning,  186. 

Permitting  in  saloon,  968. 

Validity  of  statute  forbidding  in  saloon,  143. 

Wine  rooms,  visiting,  143,  238,  239,  968, 

Fine- 
Civil  liability  no  defense  to,  994. 
Excessive,  989. 
Lien,  when,  995. 
Offenses,  see. 
Penalties,  see. 

Fire   insurance — 

Insurance,  see. 

Food — 

Adulteration,  835. 

Pure  Food  and  Drugs  Act,  see. 

Foreign   commerce — 

Interstate  Commerce,  see. 

Forfeiture — 

Judgment  of,  641. 

Seizure  of  liquor  illegally  kept,  640. 

Former   conviction — 

Evidence  of,  966. 

Keeping  liquor  for  unlawful  sale  and  selling  it;  646,  647,  653. 

Second  Offense,  see. 

Sunday  sales,  908. 

Two  offenses  in  one  transaction,  966. 
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Fourth    Amendment    to    IT.    S.    Constitution — 

Nuisances,  does  not  prevent  abolishment,  170. 

Fourteentli   Amendment  to   U.   S.   Conatitntion — 

Effect  on  power  to  regulate  sales  ot  liquors,  108  to  110. 

on  prohibition,  93. 
Local  option  statutes  do  not  violate,  159. 
Nuisances,  170. 

Fonrtb   of   July — 

Holidays,  see. 

Sales  on  invalid,  115. 

Fraud — 

License  secured  by,  399. 

Fmit— 

Preserved  in  brandy,  5,  31,  572. 

Furnishing   liqnors — 

Minor,  see. 


G 

Gambling — 

Betting,  see. 

Indictment  for  permitting  gambling  in  saloon,  917. 
Permitting  on  licensed  premises,  242,  243. 
•  Servant  permitting  on  licensed  premises,  244. 

Gift- 
As  act  of  hospitality,  696,  697,  698. 
Barter  is  not  a  gift,  698. 

Burden  to  show  transaction  was  not  a  sale,  95.^. 
Givil  Damages,  see. 
Consideration  for  not  necessary,  698,  note  16,  876. 

need  not  allege  in  indictment,  871. 
Convict,  making  a  gift  of  liquor  to,  746. 
Defined,  695. 
Drunkard,  see. 
Drunken  man's,  1171. 
Furnishing  liquors,  690,  695. 
.    Grocer  giving  with  sales  of  goods,  711. 
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Gift — Contimied. 
Idiots,  to,  745. 
Insane  persons,  to,  745 
Minor,  treating.  727. 

permitting  gift,  to,  728. 
Sale,  see. 

Sale  is  not  a^ft,  6»0,  698. 
Sale  or  gift,  934. 
Sickness,  729. 
Slaves,  making  to,  736. 
Soft  drink  sold  with  gift  of  whisky,  712. 
Sundays  on,  prohibited,  781. 

can- 
Classed  as  an  intoxicating  liquor,  5. 
Defined,  29. 
Indictment,  allegations  as  to,  871. 

Godfrey's   cardial — 

An  intoxicating  liquor,  43. 

Glass — 

Indictment,  see. 

Grocer — 

Sale  of  liquor  with  groceries  to  increase  his  trade,  711. 

Gnardians — 

Consent  of  sale  of  liquor  to  ward,  729. 
Contract  of  Drunken  Person,  see. 
Drunkards,  see. 

Inquisition,  effect  on  drunkard's  contract,  1155. 
effect  on  hip  capacity  to  execute  a  will,  1169. 

Guests — 

Burden  to  show  who  are  guests,  924. 
Sales  to  on  Sundays,  783. 
Treating,  696,  697,  702. 

Gnm   camphor — 

Not  an  intoxicating  liquor,  15,  note  73. 
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H 

Habitual   drunkard — 

Defined,  52,  742. 
Divorce,  see. 
Drunkard,  see. 

Heira — 

Eight  under  ancestor's  license,  422. 

High^yay— 

Drunk  upon,  1098. 
Negligence,  see. 

Holidays — 

Bills  and  notes  maturing  upon,  788. 

Christmas,  see. 

Decoration  Day,  see. 

Defined,  666. 

Election  Day,  see. 

Fourth  of  July,  see. 

Indictment  for  sales  upon,  790. 

what  statute  brought  under,  780. 
Labor  Day,  see. 
Memorial  Day,  see. 
New  Year's  Day,  see. 
Sales  on  prohibited,  115,  788. 
Sunday,  see. 
Thanksgiving  Day,  see. 
Treating  friend  on,  to  the  drinks  no  oflfense,  696,  697,  698. 

Home   bitters — 

Intoxicating,  45. 

Homicide — 

Drunkenness  as  a  Defense  for  Crime,  see. 

Hotel — 

Burden  to  show  purchaser  was  guest  in  hotel,  924. 

Defined,  772. 

Guest  drunk,  expelling  on  cold  night,   1193. 

Keeper  making  a  sale  of  liquor,  702. 

License  for,  356. 

Sales  to  guests,  783,  784,  924. 

Supplying  lodgers  after  closing  hours,  787. 

What  is  a  hotel,  772. 
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Hours   for   sales — 

Keeping  saloon  open  in  violation  of  statute,  287. 
Municipality  prescribing  hours  for  sales,  291,  293. 
Ordinance  regulating  hours  for  sales,  284. 

Housekeeper — 

Includes  tavern  keeper,  781. 

Husband — 

Civil  Damages,  see. 
Wife,  see. 


Idiots- 
Sales  to  forbidding,  745. 

Illegal   sale — 

Civil  Damages,  see. 
Sales,  see. 

Imports — 

Defined,  111. 

Importing  liquor  for  private  use,  203. 

State  law  prohibiting,  111. 

Imprisonment   for   debt — 

City  may  imprison  for  fine,  180. 

Indiana — 

Bemonstrance  law  valid,  138. 

Indians — 

Attempting  to  sell  to,  indictment,  918. 

Carlisle  School  of  Indians,  sales  to  forbidden,  749. 

Constitutionality  of  statute  regulating  sales  to,  138,  747,  750. 

Indian  country  defined,  747. 

Introducing  liquors  into  Indian  country,  747,  748. 

Natives  under  British  statutes,  751. 

Sales  or  gifts  to  forbidden,  749. 

State  legislation  concerning  sales  to,  750. 

United  States  officer  furnishing  liquor  to  them,  749. 

Who  are,  749. 
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ladictmemt — 

Agent,  charge  of  sale  by,  819,  877,  902. 

charge  of  a  sale  ix),  877. 

ownership  of  liquors  sold,  alleging,  908. 
Amount  of  liquor  sold,  alleging,  872,  873. 

less  than  a.  certain  amount,  873. 

when  need  not  be  alleged,  875. 
Argumentative  statements  not  sufficient,  849. 
Attempting  to  commit  an  offense,  918. 
Authority  to  perform  act,  negativing,  881,  882. 

to  sell,  negativing,  881,  882. 
Beer,  allegations  as  to,  870,  871. 
Beverage,  use  of  liquors  as,  869. 
Bond,  failing  to  give,  894. 
Carrying  on  liquor  business,  892. 
Cask  unstamped,  sales  from,  915. 
Certainty  required,  849. 
Common  carrier,  857. 
Common  seller,  857,  892. 

Conclusions  cannot  be  substituted  for  allegations  of  facts,  864. 
Consideration  for  sale,  alleging,  876. 
Constitutional  guaranty,  dispensing  with,  849. 

second  offense  requires  to  be  alleged,  911. 
Continuendo,  keeping  liquors,  891. 

nuisance  maintaining,  899. 

using,  868. 
Counts,  joinder,  853. 
Defendant's  plea  to,  980. 
Disjunctive  allegations,  852. 
Disorderly  house,  keeping,  659,  896,  897. 
Distinct  offenses,  stating,  851. 
"Drink,"  charging  a  sale  of,  874. 
Druggist,  indictment  of,  887. 
Drunkard,  amount  sold  to  need  not  be  alleged,  875. 

sale  to  alleging,  906. 

sale  to  after  notice,  907. 
Duplicity,  see. 

fatal  to  indictment,  851. 

several  kinds  of  liquors,  charging  sale  of,  871. 
Election,  averments  as  to,  895. 

between  offenses,  981. 
Election  day  sales,  909. 
Exceptions  in  statute  negativing,  861,  862,  880. 

in  local  option  statute,  861,  862. 
Exposing  liquor  for  sale,  891,  896. 
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Indictment — Continued. 

Facts  must  be  alleged,  and  not  conclusions,  864. 

Females,  employing  in  salodn,  914. 

Form,  977. 

Former  offense,  necessary  to  allege  commission  of,  911. 

Gambling  in  saloon,  917. 

General  and  local  statutes  in  force  at  same  time,'863. 

Gift,  consideration  for  need  not  be  alleged,  876. 

Holiday  sales,  under  what  statute  indictment  laid,  790. 

Hour  offense  occurred,  when  not  necessary  to  allege,  867. 

Indian,  attempting  to  sell  liquor  to,  918. 

Information,  source  of,  854. 

verification,  854. 
Intent  of  vendor,  858. 
Joint  indictment,  variance,  965. 
Joint  sale,  what  is  not,  902. 
Keeping  liquor  for  unlawful  sale,  891. 

place  for  unlawful  sale  of  liquor,  896,  897. 

saloon  open,  duplicity,  851. 
Knowledge  of  defendant,  alleging,  859. 
License,  alleging  defendant  had,  when  necessary,  857. 

druggist,  alleging  he  had  none,  887. 

failure  to  exhibit,  916. 

need  not  aver  one  could  be  obtained,  902. 

negativing  issuance,  883,  886. 
sufficiency  of,  884. 

physician,  alleging  he  had  none,  887. 
Liquors,  describing,  4,  870,  871. 

kind  alleging,  870,  871. 
Local  option,  adoption  alleging,  860,  861,  862. 

violating,  863. 
Master,  for  his  servant's  sale,  819,  877,  902. 
Medicine,  negative  allegation  as  to,  not  necessary,  885. 
Minor,  amount  sold  to  need  not  be  stated,  875. 

consent  of  parent  as  to  sale,  882,  905. 

gift  or  sale  to,  904. 

without  a  permit,  905. 
Music  in  a  saloon,  913. 
Name  of  purchaser,  alleging,  877,  902. 

need  not  be  in  some  States,  878, 

unknown,  879. 
Necessary  allegations  to  show  unlawful  act,  864. 
Negation,  kind  of  liquors,  888,  889. 

druggists,  as  to,  887. 

physicians,  as  to,  887. 
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Indictment — Continued. 

Negative  allegations  concerning  license,  883,  886. 

sufficiency,  884,  886. 
Negativing  defenses,  880. 

Notice  not  to  sell  to  drunkard,  allegations  as  to,  859,  907. 
Nuisance,  description  of  place,  898. 

maintaining,  897. 

time  of  maintaining,  899. 
Object  of  sale,  alleging,  869,  879,  900. 
Obstructing  view  of  Interior  of  saloon,  893. 
Occupation  of  defendant,  857. 
"One  glass,"  charging  sale  of,  874. 
"Or"  using  in  indictment,  852. 
Ordinance,  pleading,  865. 

Original  package,  negativing  liquor  was  shipped  in,  890. 
Physicians,  887. 

for  illegally  giving  a  prescription,  912. 
Plaoe  as  element  of  oflFense,  866. 
Premises,  liquor  sold  to  be  drunk  upon,  869. 
Prescription,  allegations  concerning,  857,  908. 

none  issued,  alleging,  887. 

physician  illegally  giving,  912. 
Price  paid  for  liquor,  876. 
Purchaser  designating,  877,  879. 

name  unknown,  879. 

not  necessary,  when,  878. 
Purpose  of  sale,  alleging,  869,  879,  900. 
Quantity  of  liquor  sold,  alleging,  872,  873,  874. 

less  than  a  certain  amount,  873. 

"one  glass,"  874. 

when  need  not  be  alleged. 
Referring  to  statute,  856. 
Sale,  allegations  concerning,  902. 

agent,  charge  of  sale  to,  877. 

charge  of  sale  by,  819,  877,  902. 

bond,  failure  to  give,  894. 

consideration  for,  876. 

devices  to  conceal,  903. 

duplicity,  851,  871. 

election  day,  on,  909. 

negativing  authority  to  make,  881,  882. 

ownership  of  liquors  sold  by  agent,  908. 

purchaser  designating,  877,  879. 
name  unknown,  879,  938. 
not  necessary,  when,  878. 
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Indictment — Continued. 

Sale,  purpose  in  making,  869,  879,  900. 

schoolhouse  too  near,  910. 

to  be  drunk  on  the  premises,  900. 

unstamped  cask,  making  from,  915. 
Second  offense,  charging,  911. 
Saloon,  keeping  open,  895. 

locating  in  residence  part  of  city,  901. 
Screens,  maintaining,  893. 
Slave,  consent  of  master  to  sale,  882. 
Soliciting  orders  for  liquor,  902. 
Statute,  following  terms  of,  850,  902. 

Referring  to  in  indictment,  856. 
Statutory  form,  using,  850. 

necessary  allegations  in,  892. 
Sunday,  908. 

amount  sold  need  not  be  alleged,  875. 

prescription  sales,  908. 

time,  averring,  867. 
Time  as  element  of  offense,  867. 
Tippling  house,  keeping  unlawfully,  896. 
Trafficking  in  liquors,  785. 
Transporting  of  liquors,  890. 
Unknown  purchaser,  879,  938. 
"Unlawful,"  use  of  word  not  necessary,  861. 

nature  of  act,  showing,  864. 
Venue,  alleging,  866. 
Verification  of  information,  854. 
Videlicet,  using,  870,  873. 

Informer — 

When  entitled  to  part  of  penalty,  993. 


Injunction — 

Abatement  and  Injunction,  see. 

Appeal  from  contempt  proceedings  under,  594. 

City  attempting  to  close  social  club,  793,  note  8. 

Federal  court  cannot  enjoin  State  oourtSj  597. 

Fees  for  license,  illegally  collecting,  492,  note  82. 

Inspection  of  liquors,  827. 

License,  to  restrain  issuance,  402. 

Liquor  nuisance,  171. 

Nuisance,  see. 

Ordinance,  enforcement  restraining,  266,  ndte  62. 
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Inqnest — 

Appointment  of  guardian  for  drunkard,  1093. 

fosane   person — 

Drunkenness  as  a  Defense  for  Crime,  see. 

Sales  to  illegal,  746,  1014. 

Validity  of  statute  forbidding  sales  to,  139. 

Inspection — 

Constitutionality  of  statutes  requiring,  150,  825,  827. 

Enjoining,  827. 

Sale  of  uninspected  beer  an  offense,  827. 

Insurance — 

life  Insurance,  «ee. 

On  intoxicating  liquors,  lOM. 

Intemperate   habits — 

Defined,  50. 
Habitual,  53. 

Intemperate   person — 

Drunkard,  see. 
Intoxication,  see. 

Intent — 

Allegations  in  indictment,  as  to,  858. 
No  intent  to  violate  statute,  705,  733. 

Interstate    commerce — 

Adulterated  liquors  not  protected  by,  834,  note  25. 
"Arrival"  of  liquor  as  applied  to  shipment,  200. 
Assignee,  delivering  liquors  to  forbidden,  1246. 
Brand,  false,  placing  on  liquors,  211,  1245. 
Burden  to  show  interstate  commerce  sales,  209. 
Carrier  refusing  to  accept  liquors  for  carriage,  212. 
C.  O.  D.,  see. 

shipments  by  forbidden,  1245. 
Constitutionality  of  statute,  191. 
Defined,  192. 
Delivery  to  false  consignee  forbidden,  1246. 

to  assignee  of  consignee,  197,  198,  1246. 
Discrimination  against  citizens  of  other  States,  196. 
Drunkards,  sales  to,  208. 
Foreign  laws,  violating,  recovery  of  purchase  price,  1015. 


2334  INDEX. 

[References  are  to  sections.] 

Interstate   commerce — Ccmtimied. 

Importing  liquor  for  private  use,  203. 

Imports,  see. 

In  transit,  when  ceases,  201. 

Labeling  packages  of  liquor  shipped,  1245. 

Leaving  liquors  in  carrier's  possession,  204. 

Liability  of  officer  seizing  liquors,  210. 

Minor,  sales^o,  208. 

Original  packages  defined,  193,  194,  848,  note  45. 

sampling,  195,  note  27. 

size,  194,  195. 
Prohibition,  see. 
Sale  beyond  State  line  is  valid,  207. 

consignee,  right  to  make,  197,  198,  1246. 

seizure  in  hands  of  carrier,  169,  note  25. 

soliciting  orders  for,  prohibiting,  206. 

to  be  resold  in  prohibition  State,  when  illegal,  I&IS. 
Taxing  business  of,  cannot  be  done,  205. 
Wilson  Act,  effect  on  State  laws,  202. 

construction,  200. 

not  modified'  by  act  of  1909,  1244,  note  89. 

origin  and  validity,  199. 

Intozicatlion — 

Amount  of  liquor  necessary  to  create,  567. 
Attorney  during  trial  of  case,  1233. 
Burden  to  show,  1157,  1226,  1236. 
Contract  of  Drunkard,  see. 
Crime,  ^hen  intoxication  is,  1104. 
Defendant  during  trial  for  a  felony,  1244. 
Defined,  49. 
Divorce,  see. 
Drunkard,  see. 
Drunkenness,  defining,- 1104. 
Drunkenness  as  a  Defense  for  Crime,  see. 
Evidence,  see. 

to  show,  4,  49,  note  55. 
Instructions  to  jury  upon  what  constitutes,  1086. 
Negligence,  see. 
Officer,  removal  from  office  for,  1238. 

during  office  hours,  1103,  1238. 
Opinion  of  witnesses  to  show,  972o. 
Presumption  concerning,  1236. 
Proof  of,  4,  49,  note  55,  972a. 
Pupil  suspending  for,  1239. 
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Intoxication — Continued. 

Seaman  discharged  for  drunkenness,  1240. 
Slander,  accusing  one  of  being  drunk,  1242. 
What  is,  738. 
Witness  intoxicated,  1235. 

Intoxicating   liquors — 

Aqua  vita,  25 

Alcohol  as  an  intoxicant,  9. 

defined,  10. 

intoxicatingj  566,  567. 

when  not  classed  as  a  liquor,  2,  note  5. 
Ale  classed  as  intoxicating,  5,  971. 

defined,  33,  38,  568,  569. 
Analysis  to  show  intoxicating  quality,  78,  962. 
Attaching  on  legal  process,  998. 
Bay  rum  not  an  intoxicant,  5. 
Beer  is  classed  as  intoxicating,  5,  871. 

in  Tariff  Act  of  1883,  2,  note  5 

not  an  alcoholic  liquor,  570. 

not  a  vinous  liquor,  570 
Belief  it  is  not  intoxicating  as  a  defense,  34,  567. 
Beverage,  when  used  as  such,  5. 
Blackberry  cordial  intoxicating,  567. 
Brandy  classed  as  an  intoxicant,  5,  871. 
Busby's  bitters,  46. 
Camphor  gum,  41. 
Cane  beer,  16. 
Chemical  analysis,  78,  962. 
Cherries  in  brandy,  572. 
Cider,  when  is,  5,  5,  note  23. 
Cinnamon  essence,  5,  42. 
Cologne,  42. 

Common  law,  right  to  sell  by,  89. 
Common  use  of  word  liquor,  meaning,  2,  note  5 
Compounds,  12,  40,  573. 
Conversion,  1003. 
Cordial  as  an  intoxicant,  43. 

as  a  spirituous  liquor,  15,  note  73. 
Defined,  1,  2,  1,  note  3,  2,  note  4. 
Discrimination  against  liquors  of  other  States,  112. 
Distilled  liquor,  use  of,  term,  13. 
Drugs,  when  a  liquor,  573. 
Eau  de  vie,  25. 
Essence  of  cinnamon,  5,  42. 

of  lemon,  5. 
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Intoxicating   liqnorg — Continued. 
Evidence,  see. 

Execution,  selling  on,  997,  998. 
Exposing  for  sale,  662,  670. 
Fermented  liquors,  how  produced,  11,  2,  note  5. 

beer,  11, 

cider,  11. 

wine,  19.» 
Frosty,  961. 

Fruit  preserved  in,  5,  31,  572. 
Gin  an  alcohol  liquor,.  29,  871. 

classed  as  intoxicating,  5. 
Godfrey's  cordial,  43. 
Gum  camphor,   15,  note  73. 
Home  bitters,  45. 
Hop  ale,  5. 
Hop  Jack,  567. 

Howe's  Aromatic  Invigorating  bitters,  44,  note  41. 
Illegal  sale,  recovery  of  purchase  money,  1005,  1006. 
Imitation  liquor,  181. 
Indictment,  describing,  870,  871. 
Ino,  961. 
Insuring,  1004. 
Intoxication,  liquor,  amount  necessary  to  produce,  6. 

defined,  4. 

evidence  to  show  intoxicating  quality,  78,  972. 

non-intoxicating,  how  distinguished,  8. 

producing  intoxication,  not  necessarily  an  intoxicant,  41. 

quality,  proof  of,  1068. 

spirituous  liquor  distinguished  from,  7. 

what  are,  566,  567. 
JudiciaJ  Notice,  see. 

Jury  determines  what  is  an  intoxicating  liquor,  575,  961. 
Keeping  for  unlawful  sale,  indictment,  891. 
Keeping,  Legislature  cannot  prevent,  99,  203. 
Kind,  proving,  963. 

Labeling  for  interstate  carriage,   1245. 
Lager  beer  classed  as  intoxicating,  5,  566,  567. 
Larceny  of,  999. 

Laudanum  not  an  intoxicant,  43. 
Lemon  essence,  5. 
Liquor,  see. 

McLean's  Strengthening  Cordial,  43,  note  40. 
Malt  liquors  defined,  32,  569,  871. 

intoxicating  is,  566,  567. 

vinous,  is  not,  26. 
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Intozicatlng   liqnors — Continued. 
Halt  Rose  intoxicating,  962. 
Manufacture,  prohibiting,  93. 

for  shipment  out  of  State,  113. 
Mead,  47. 
Medicines,  40. 

evidence  to  show  intoxicating  effect,  45. 

not  an  intoxicant,  44,  45. 

when  a  liquor,  573. 
Metheglin,  47. 

Mistake  of  fact  as  to  intoxicating  quality,  34,  567. 
Mixed,  3,  12. 
Natural  right  to  sell,  88,  89,  90. 

to  have,  203. 
Non-intoxicating  liquor,  declaring  to  be  intoxicating,  114. 
Paregoric  not  classed  as  an  intoxicant,  5,  43. 
Peaches  preserved  in  brandy,  5,  31,  572. 
Feruna  intoxicating,  44,  note  41. 
Pop,  26,  note  92. 
Porter  classed  as  intoxicating,  5. 
Presumption  liquor  is  intoxicating,  925. 
Prohibition,  effect  on  liquors  on  hand,  98. 
Property,  are,  98,  997. 
Proof  liquor  is  intoxicating,  78. 
Purchase  price,  recovery  back,  997,  1019. 
Pure  Food  and  Drugs  Act,  see. 
Quantity  necessary  to  intoxicate,  567. 
Beasonable  doubt  as  to  intoxicating  quality,  860,  note  67. 
Refusing  to  disclose  purchaser  of,  arrest,  1107. 
Rock  and  rye,  573,  note  71. 
Rum,  871. 

Taxation,  liable  to,  997. 

Tonics,  when  intoxicating,  45,  note  43,  46,  note  44. 
Trafficking  in,  when  illegal,  249,  785. 
Transporting  illegally,  evidence,  969. 
Sherman's  Prickly  Ash  Bitters,  43,  note  40. 
Spirits  defined,  14. 

distinguished  from  intoxicating  liquors,  7,  16. 

judicial  notice  of,  14. 
Spirituous  liquors  defined,  5,  15,  568. 

intoxicating,  566,  567.  ■   .,  ■ 

wine,  19. 
Statute  declaring  certain  liquors  to  be  intoxicating,  565 
Sweets  defined,  47,  note  46. 
Sweet  spirits  of  nitre,  15,  note  73. 
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Intoxicating  liqnors — Continued. 

Vinous  liquors  intoxicating,  560,  567. 
Whisky  defined,  871. 
Whisky  cocktail  defined,  28. 
Wilson's  Bocky  Mountain  Bitters,  48. 
Wine  an  alcoholic  liquor,  2,  note  5. 

blackberry  wine,  22. 

champ:%ne,   23. 

classed  as  intoxicating,  5. 

defined,  17,  570,  835,  note  37. 

intoxicating,  17,  18. 

sherry,  24. 

spirituous  liquor,  as,  19. 

Issuance   of  license — 

Adulteration  of  liquors,  396. 

Affidavits,  reading  on  hearing  application,  390. 

Application  as  evidence  of  ownership  of  premises,  957. 

compliance  with  statute  necessary,  366. 

second,  411. 

sufficiency,  366. 
Applicant,  fitness  for  license,  how  determined,  377,  note  17. 

holding  another  license,  396. 
Appeal  from  a  refusal  to  issue  or  from  granting,  404, 

orders  from  which  an  appeal  lies,  406. 

persons  entitled  to  take,  407. 

rights  of  applicant  pending  appeal,  408. 

sale  pending-  appeal,  409. 
Arbitrary  power  to  refuse  license,  272. 
Authority  to  grant,  364. 
Burden  to  show,  947. 

Certiorari  to  revise  action  of  licensing  board,  410. 
Church,  distance  from,  saloon  must  be,  373,  376,  377 
Common  council  granting,  364. 
Consent  of  property  owners  to  issuance,  370  to  372. 

where  required,  371  to  373. 

who  must  sign,  375. 
Delegation  of  power  to  issue,  367. 
Discretion  of  board  in  issuing,  392. 

character  of,  393. 

city  exercising,  394. 

reasons  for  exercising,  396. 

review  of  by  courts,  395. 
Duty  of  board  to  investigate  applicant's  fitness,  391. 
Evidence  of  fitness  of  applicant,  dispensing  with,  391. 
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Issuance  of  license — Continued. 

Fitness  of _  applicant,  proving,  390,  377,  note  17. 

duty  of  board  to  ascertain,  391. 
Fraud  in  securing  license,  399. 
Hearing  application  for  license,  387,  388. 

at  adjourned  meetings,  389. 

continuing,  389. 

evidence,  390. 
Hotel,  license  for,  necessity,  391. 
Injunction  to  restrain  issuance,  402. 
Irregularities  in  issuing,  946. 
Joint  license,  354. 

Liability  of  officer  refusing  license,  403,  415. 
License,  see. 

Local  option,  cannot  be  granted  for  district  where  it  prevails,  399. 
Mandamus  to  compel  issuance,  400,  401. 

scope  of  inquiry,  400. 

to  compel  a  hearing,  388. 
Members  of  licensing  board,  competency  to  serve,  414. 
Mistake  in  issuing,  441. 
Moral  qualifications  of  applicant,  380. 

Necessity  for  saloon  at  place  for  which  application  is  made,  392. 
Notice  of  application,  363. 

of  hearing,  387,  388. 
Number  of  licenses,  limiting,  398. 
Oath  of  applicant,  368. 
Order  granting  or  refusing,  "399. 

a  judicial   proceeding,  399. 

common  council  making,  399. 
Place  for  saloon,  describing  in  application,  360. 
Perquisites  to  issuance,  336. 
Prohibition,  writ  of,  to  licensing  court,  405. 
Recommendation  of  applicant,  370,  371,  372,  375. 
Refusal,  reasons  for,  396. 
Renewal,  411. 
Remonstrance  against  issuance  of  license,  382,  384. 

filing,  when  must  be,  386. 

majority  of  votes,  386. 

mandamus  to  compel  hearing  on,  382,  note  69. 

number  of  signers  necessary,  386. 

power  of  attorney  to  sign,  383. 

signatures  to,  383. 

withdrawing,  385,  386. 
Residence  of  applicant,  381. 
Resident  part  of  city,  issuing  for,  379. 
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Icsuttnce   of  license — Contimied. 
Saloon,  see. 
Schoolhouse  near  saloon,  101,  104,  373,  376,  377,  S55,  757. 

distance  from  it  must  be,  376,  377. 
Second  application  for,  351,  ruHe  26. 
State  abdicating  power  to  issue,  364. 
Statute  for,  how  construed,  365. 
Unsuitable  building  or  place,  397. 


JTeopaTdy — 

Civil  damage  statute  does  not  put  twice  in  jeopardy,  1031. 

Jeiv — 

Sunday  law  applied  to  is  valid,  781. 

Judge — 

Qualifications  of,  986. 
Witness,  cannot  be,  919,  note  6. 

Judgment — 

Abatement  and  injunction,  591. 

Forfeiture  of  licensee's  bond,  necessity  for,  477. 

of  liquors  seized,  641. 
Form,  988,  989. 
Joint  defendants,  991. 
Lien,  when,  995. 

on  premises  used  for  liquor  traffic,  1090. 
Separate  counts  on,  991. 

Judicial   notice — 

Alcohol,  intoxicating  qualities,  5,  note  18,  9,  10,  73. 
Ale,  75. 
Beer,  34,  76. 

inference  drawn  from  use  of  term,  925. 
Bitters,  46. 
Brandy,  73. 

City,  where  situated,  866. 
Cocktails,  73. 
Common  cordials,  73. 
Distilled  liquors,  73. 
Formula  in  U.  S.  Dispensary,  72,  73. 

of  National  Dispensary,  72,  73. 
General  rule  as  to,  72. 


INDEX.  2341 

THeferences  ure  to  sections.] 

Judicial  notice — Conthvued. 
License,  see. 
Local  option,  adoption,  9S9. 

allegations  as  to  adoption,  860  to  862. 
Malt  liquor,  32. 
Mead,  47,  note  46,  77. 
Metheglin,  47,  note  46,  77. 
Ordinance,  pleading,   865. 

Proof  of  facts  which  court  takes  notice  immaterial  error,  973. 
Spirits,  14. 

Spirituous  liquors,  73. 
Tippling  house,  849. 
United  States  Dispensary,  72. 
Vinous  liquors,  73,  74. 
What  liquors  are  intoxicating,  S75. 
Whisky,  27,  73. 
Wines,  575. 

Judicial   poirei: — 

Distinguished  from  ministerial,  599. 

Jurisdiotion — 

What  courts  have  of  prosecutions  for  liquor  violations,  974. 

Jurors —  • 

Competency,  983,  984. 

Intoxicating  liquors  using  in  civil  cases,  1229. 

using  in  criminal  cases,  1228. 
Prohibitionist  as  a  juror,  1231. 
Qualifications  in  local  option  case,  554. 
Treating,   1230. 

Jury — 

Denying  trial  by  when  it  can  be  obtained  by  an  appeal,  177. 

Intoxication  of  person,  determines,  1225. 

Liquor  introduced  in  evidence,  taking  to  jury  room,  961. 

Liquor  nuisance,  no  right  to  trial  by,  578,  1232. 

Nuisance,  abating,  578,  1232. 

Questions  for,  575,  985. 

Sale,  determines  who  made,  1062c,  note  78. 

Trial  by,  when  can  be  demanded,  982. 

Trial  by  in  search  and  seizure  cases,  596. 

Verdict,  987. 

What  is  an  intoxicating  liquor,  question  for,  575. 
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Keeper — 

Synonymous  with  "dealer,"  852. 

Keeping   liquor   for   illegal   sale — 

At  place  of  business,  652. 

Ciommon  law,'^no  offense  to  keep  liquor,  646- 

Common  seller,  661. 

Concealing  liquors,  647,  648. 

as  evidence  of  keeping  for  sale,  648. 
Exposure  of  liquor  not  essential  to  crime  of,  648. 
Indictment,  891. 

Intent  to  sell  unlawfully  essential  to  crime,  646  to  648. 
Mere  keeping  no  offense,  647. 
Peddling  liquor,  648. 

Possession  evidence  of  intent  to  unlawfully  sell,  647,  648,  649. 
Search  warrant  illegally  issued,  no  defense,  646,  648. 
Unlawful  sale  and  unlawful  keeping  distinct  offenses,  651. 
Wife  keeping  for  illegal  sale,  650. 

Keeping    place   for   nnlavfnl    sale    of   liquors — 

Blind  tiger,  658. 

Common  victualer,  653. 

Control  of  premises,  655. 

Description  of  place  in  indictment,  898. 

Disorderly  house,  659. 

Druggist's  store,  653,  654. 

Dwelling  house,  653,  654. 

Evidence  of,  653,  654,  957. 

Indictment,  897. 

Intent,  proving,  655. 

Liquors  need  not  be  kept  therein,  653,  654. 

Nuisance,  see. 

Proof  of,  653,  654,  957. 

Sales  of  liquors  need  not  be  proven,  653,  654. 

Tippling  house,  663. 

When  an  offense,  653,  654. 

Wife  keeping,  654,  note  22. 

Keeping   saloon — 

Keeping  closed,  iime  which  determines,  679. 
Saloon,  see 

Knonrledge — 

Allegations  as  to  in  indictment,  859. 
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IiftboF  Day — 

Sales  on  prohibited,  788. 
What  day  it  falls  on,  ^88. 

Iiabels — 

On  interstate  commerce  shipment  of  liquors,  1245. 

Lager  beer — 

Classed  as  an  intoxicant,  5,  566,  567. 

Iiandlord   and   tenant — 

Agreement  to  purchase  all  beer  from  landlord,  1026  to  1026. 

Agreements  concerning  use  of  premises,  1026,  1027,  1028. 

Binding  landlord  by  judgment  against  his  tenant,  1090. 

Landlord  liable  for  his  tenant's  act,  when,  147,  253,  1090. 

Lease  avoiding^  1024. 

Tax  owed  by  tenant  lien  on  leased  premises,  494. 

Tied  houses,  1026  to  1028. 

Iiarceny — 

Drunkenness  as  a  Defense,  see. 
Intoxicating  liquors,  stealing,  999. 

Xiandannm — 

Not  an  intoxicant,  43. 

liease — 

Avoiding  for  illegal  sale  by  lessee,  1024. 
Landlord  and  Tenant,  see. 

Iiemon   extract — 

Not  classed  as  an  intoxicant,  5,  42. 

Iiemon   g^inger — 

A  medicine,  40,  note  33. 

Iiegialatnre — 

Delegating  its  powers  to  a  city,  117,  note  33. 
Extraterritorial  powers,  has  not,  120. 

XicBsee — 

Landlord  and  Tenant,  see. 
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ti  ' 

Iiicense — 

Additional  regulations  may  be  imposed  on  license^,  331. 
Administrator  conducting  business  under,  422,  482. 

making  a  profit  out  of  his  decedent's  estate,  319,  note  11> 

selling  his  decedent's  stock,  361. 
Agent's  license  no  protection  for  his  principal,  340. 
Agent  protected  by  his  principal's  license,  338. 

making  illegal  sales,  338. 

principal  without  a  license,  339,  819. 
Allegations  as  to  sales  without,  883. 
Annulling,  124,  412,  413. 
Annulment  by  change  of  law,  331. 
Appeal  from  refusal  to  issue,  404. 

from  the  granting  of  one,  404. 

validity  of  statute  all6wing,j  132. 
Applicant's  moral  character,  273,  351,  380. 

residence,  381. 
Application  for,  366. 

compliance  with  requirements  necessary,  366. 

sufficiency,  366. 
Arbitrarily  refusing,  281. 
Assigning  in  New  York  as  a  security,  424. 
"Bad  character,"  applicant's,  not  entitled  to,  331,  380. 
Bankrupt's,  361,  1028,  1241. 
Basis  of  law  requiring,  92. 
Bible  does  not  forbid  issuance,  107. 
Boat,  license  for,  359. 
Bond  of  licensee,  statute  requiring  valid,  149. 

municipality  may  require,  274. 
Brewery's,  355o. 
Brothel,  no  license  for,  351. 
Burden  to.  show  issuance,  924,  947. 
Calendar  year  for,  347. 
Canteen  for,  360. 
Character  of  licensee,  273,  380. 
Church,  license  for  saloon  near,  373. 
Classifying  licenses,  may  be  done,  129,  130,  272. 
Club  must  have,  when,  791,  794,  795. 

need  not  have,  when,  792. 
Collateral  attack,  350,  412,  479. 
Common  law»  right  to  sell  without  a  license,  89,  323. 
Conditions  inserted  in,  417. 

Congressional  bar,  license  for  not  necessary,  339,  357. 
Consent  of  voters  to  issuance,  136,  137,  373-375,  553. 
Constitution  prohibiting  the  issuance,  94. 
Contract,  it  is  not,  124,  note  58,  326. 
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License — Continued. 

Corporation's  right  to,  326,  353,  692. 

Death  of  licensee,  effect  on  license,  422. 

Defense,  when  ordinance  is  invalid,  271,  note  14. 

Definition,  318. 

Different  jurisdiction  requiring,  284,  285. 

Dining  car  must  have,  361. 

Discretion  in  issuing,  281,  392. 

character  of,  393. 

city  exercising,  258,  394. 

reasons  for  refusing,  396. 

review  by  the  courts,  395. 
Discrimination  in  issuance,  129,  130. 

when  void,  294. 

when  not  void,  273. 
Displaying  in  saloon,  145,  226,  916. 
Distillery's,  355o. 
Druggist's,  128. 

need  not  be  a  pharmacist,  351. 

when  need  not  have,  361. 
Drunkard,  does  not  authorize  sales  to,  741. 
Duration,  332,  347. 
Eligibility  for,  351. 
Evidence  on  application  for,  390. 
Exclusive  powei;  given  to  city  to  issue,  259. 
Execution,  sale  of  liquors  on,  license  not  necessary,  361. 
Exhibiting,  226,  916. 

statute  requiring  is  valid,  145. 
Expired,  no  protection,  348. 
«  False  statements  in  securing,  ground  for  revocation,  438  to  440. 
Fees  and  Taxes,  see. 
Fees,  classifying,  126,  134. 

amount  fixed  by  city,  282,  283,  489. 

increasing  on  license  issued,  124,  127. 

grading,  126,  134. 

higher  when  women  employed,  143. 

not  paid,  license  no  defense,  683. 

not  a  tax,  321. 

distinguished  from  a  tax,  322. 
when  fee  becomes  a  tax,  486. 

payable  in  advance,  when  necessary,  336,  491. 

rebate  on  revocation  of  license,  458. 

returning  when  license  canceled,  124. 

validity  of  statute  requiring  fees  paid,  133,  134 
Female  not  entitled  to,  129,  130,  186,  298. 

increase  of  license  fees  where  female  employed,  143. 
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License — Continued. 

Fitness  of  applicant  for,  how  determined,  377,  note  17. 
Foreigner  not  entitled  to,  351. 

selling  liquor  in  community,  361. 
Form,  416. 

Fraud  in  securing,  399. 
Future  legislation  may  aflfect,  330,  331. 
Heir's  right  ^  continuance  of  business,  422. 
History  of  in  England,  323. 
Hotel  keeper's,  356. 

House  of  Commons,  not  required  for,  339. 
Implication,  license  implied,  when,  329. 
Impossibility  to  secure,  no  excuse,  334,  683. 
Indictment,  see. 

alleging  defendant  had,  when  necessary,  857. 

failure  to  exhibit,  916. 
Inhabitant  of  State  only  entitled  to  have,  129,  130,  351. 
Injunction  to  restrain  issuance,  402. 
Innkeeper's,  356. 
Irregularity  in  issuing,  946. 
Issuance  of  License,  see. 

after  grant,  when  not  necessary,  336. 

must  be  issued  to  be  a  defense,  265,  note  78. 
Joint,  for  two  or  more  persons,  354. 
Law  concerning,  how  construed,  365. 
Licensee  not  bound  to  sell  under,  682. 
Limiting  to  certain  persons,  129,  130. 

one  to  each  person,  185. 
Local  option  territory  in,  fixing  time  for  its  expiration,  561. 

sale  under,  560. 
Mandamus  to  secure,  400,  401. 

scope  of  inquiry  upon,  400. 
Manufacturer's,  355. 

of  wine  from  his  grapes,  361. 
Married  woman,  right  to  have,  352. 
Minor  not  entitled  to  have,  129,  130. 
Mistake  in  issuing,  revoking,  441. 
Moral  character  of  applicant,  273,  351,  380. 
Mortgaging,  424,  1001. 
Municipality,  arbitrary  power  to  refuse,  281. 

classifying,  264,  note  61. 

conflict  of  State  and  city  powers,  259,  note  26. 

delegation  of  its  power  to  exact  license,  268. 

discretion  to  issue,  255  to  258,  281. 

exclusive  power  to  issue,  259. 


INDEX.  2347 

[References  are  to  sections.] 

Xiioenae — Continued. 

Municipality,  extent  of  power  to  require,  263,  264. 

general  law,  when  not  repealed  by  charter,  259,  note  26. 

liability  for  refusing  to  issue,  265,  note  82. 

number  of  licenses,  limiting,  269. 

ordinance  requiring,  necessary  to  exaction,  267., 

power  to  exact  license,  255  to  258,  260,  265,  266,  280. 
what  includes,  266. 

power  to  exact  extraterritorial,  117,  261. 

statute  necessary  to  authorize  exaction  of,  263,  264. 
not  necessary,  when,  264,  tiote  61. 
Native  wines,  for,  355a,  363. 
Negativing  issuance  in  indictment,  883,  886. 
Neglect  of  ofiBcer  to  issue,  335. 
Non-resident  not  entitled  to,  351. 
Number,  limiting,  250,  269,  342,  398. 

interest  in  more  than  one,  220. 

one  person  may  hold,  219,  342,  343. 
Office,  license  is  not,  320. 

Ohio  River  on,  Indiana  does  not  issue  license  for^  334. 
"On"  and  "of"  licenses  in  England,  349. 
Partners  holding,  341, '354. 

one  selling  his  interest  to  co-partner,  105,  361. 

one  holding  license  and  selling  firm's  liquors,  813. 
Penitentiary,  fees  for  license  devoted  to  support  of,  181. 
Personal  trust,  license  is,  319,  419. 
Place  licensed,  416,  418,   753. 
Pledging,  424,  1001. 

Power  of  city  to  issue  taken  away,  259,  note  26. 
Premises,  i.ssued  for  certain  place,  416,  418,  753. 

enlarged,  effect,  756. 
Prerequisites  to  issuance,  336. 
Prohibition  annuls,   124,  327. 
Proof  of,  how  made,  946,  972. 

by  production,  946. 

none  issued,  946. 

otherwise,  946. 
Property,  it  is  not,  124,  325,  326. 

becomes  when  transferable,  420. 
Public  duty  does  not  impose,  320. 
Pullman  car  must  have,  361. 
Purpose,  320. 

Qualifications  for  cannot  be  waived,  351. 
Quo  warranto  to  annul,  412,  413. 
"Beal  resident  householder  or  occupant,"  358. 
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I^icense — Continued. 

Refusing,  improperly  making,  335. 

liability  of  officer  making,  403. 
Remonstrance  law  in  Indiana,  validity,  138. 

Issuance  of  License,  see. 

power  of  attorney  to  sign,  516. 

separate  remonstrances,  517. 

withdrawal  of  names,  518. 
Renewal,  411. 

Repeal  of  statute  after  license  granted,  328,  429. 
Retail  license  does  not  authorize  wholesale  sales,  337. 
Revocation  of  License,  see 
Revoking,  Legislature  may,  125. 

municipality  may,  310. 

power  to,  124,  note  58. 
Retroactive  effect,  332,  333. 

Right  to  issue  resting  upon  arbitrary  will  of  officer,  272. 
Sales,  licensee  not  bound  to  make,  682. 

by  sample,  361. 

when  license  does  not  protect  licensee,  947. 

without  license  an  offense,  683. 

recovery  of  purchase  price,  1005,  1006. 
Saloon,  see. 

each  must  have,  55. 

no  necessity  for  at  place  license  applied  for,  392. 

selling  out,  no  license  necessary,  691. 
Sample  sales,  license  necessary,  361. 

Schoolhouse,  saloon  too  near,  101,  104,  373,  376,  377,  555,  757. 
Second  application  for,  351,  note  26. 
Servant's  license  no  protection  for  his  master,  340. 
State  may  require,  106,  107. 

State  and  city  may  both  require,  284,  285,  333;  344,  348. 
Street  railway  car,  for,  360.' 
Subject  to  future  legislation,  330,  331. 
Surrender,  sale  afterwards,  683. 
Tavern  keeper's,  356. 
Tax,  is  not  a  license,  321. 

city  fixing  amount  of,  282,  283. 

distinguished  from  a,  license  fee,  322. 
Territorial  limits  of,  330,  341,  752. 
Transfer  of  License,  see. 
Transferable,  is  not,  319. 

Trustee  in  bankruptcy  need  not  have,  361,  1028,  1041. 
United  States  and  State  may  both  require,  284,  285,  286. 

seller  must  have  both  licenses,  345,  346. 
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License — Continued. 

Vested  right  under,  there  is  none,  123,  124,  324,  326. 
Void,  effect  on  bond  of.  licensee,  469. 

no  protection,  35Q 

when,  413. 
What  liquors  require  a  license  to  sell,  565  to  575. 
What  sales  a  license  authorizes,  337. 
When  necessary  to  render  sale  valid,  1013. 
Who  must  have,  361. 

entitled  to  have,  351. 
Wholesaler's,  355a,  362. 

retailing  liquor  under,  cannot,  337,  355a. 

combining  wholesale  and  retail  licenses,  265,  note  76. 

who  are  wholesalers,  362. 
Women  not  entitled  to  have,  129,  130. 

married  woman,  352. 

Licensee — 

Not  bound  to  sell  liquors,  682. 
OflScer,  he  is  not,  320.        . 
Wholesaler,  who  is,  362. 

Liability   of   vendor   of  liqnoTS — 

Civil  Damages,  see. 

Lien- 
Costs  in  nuisance  proceedings,  595. 
Fine,  when,  995. 

Judgment  against  tenant  lien  on  premises,  validity  of  statute  as 
to,  147. 

for  fine,  995. 

on  premises  used  for  sale  of  liquors,  1090. 
Judgment,  see. 
Tax  on  liquor  business,  494. 

on  landlord's  property,  494. 

Life   insurance — 

Accident  insurance,  1220. 

Accident  caused  by  drunken  condition  of  insujsd,  1193. 

Application  not  made  part  of  policy,  1210. 

Cancellation  of  policy  for  drunkenness,  1217. 

Connection  with  liquor  traffic,  1221,  1222. 

Death  from  intemperate  habits,  1213. 

while  under  influence  of  liquor,  1220. 
Delirium  tremens,  1219. 
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Life   insurance — Contimied. 

Engaging  in  liquor  traffic,  1222. 

Evidence  to  show  intemperate  habits,  1227. 

Express  clause  concerning  use  of  liquors,  1216. 

False  statements  concerning  intemperate  habits,  1211,   1212, 

Intoxicating  habits,  burden  to  show,  1226. 

who  determines,  1225. 
Medicine,  insift-ed  taking  liquor  as  a  medicine,  1218. 
No  representations  made  concerning  use  of  liquors,  1209. 
Past  intemperate  habits,  1212. 

Physician  of  insurer  determining  cause  of  death,  1224. 
Present  intemperate  habits,  1212. 

Statements  concerning  drinking  amounting  to  a  warranty,  when, 
1211. 

that  applicant  is  temperate,  1212. 
Statutes  expressly  limiting  legal  effect  of  statements  in  application, 

1215. 
Temperate  habits,  what  are,  1212. 
Under  influence  of  intoxicating  liquors,  1220. 
Various  clauses  concerning  intoxication,  1218. 
Waiver  of  assured's  condition  by  insurer,  1223. 

Xighit— 

For  saloon,  304,  117,  note  16. 
Keeping  burning  in  saloon,  221. 
Saloon,  see. 

Iiignors — 

Common  use,  meaning  of,  2,  note  5. 

Defined,  1,  note  3,  1,  2,  2,  note  4. 

Mortgaging,  1000. 

Pledging,  1000. 

Purchase  price,  recovering  back,  1005. 

divisible  contracts,  1006. 
Replevying,  statutes  forbidding,  1002. 

Iiiqnor   shop — 

Defined,  58. 

Iiiqnor   traffic — 

Confining  business  of  to  business  portion  of  a  city,  119,  note  38, 

270,  379. 
Municipality,  engaging  in,  118. 
Natural  right  to  engage  in,  88,  89,  90. 
Police  power  restraining,  87. 
Saloon,  see. 
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Xioan — 

Device  to  avoid  cliarge  of  illegal  sale,  711. 
Sale,  see. 

Iiooal   option — 

Adoption,  proof  of,  959. 

burden  to  show  adoption,  924. 

not  necessary  to  show  adoption,  when,  5?',  338. 
Agent  selling  in  dry  territory,  822. 
Alabama  constitution,  160. 
Appeal  from  order  for  election,  527. 
Basis  for,  92  note  50.* 
Bond,  adoption  annuls,  463. 
Boundaries,  describing  in  indictment,  862. 

changing  after  adoption,  548. 

description,  520. 
Burden  to  show  adoption,  924. 
Changing  boundaries  after  adoption,  548. 
C.  O.  D.  shipments  into  dry  territory,  557,  1244. 
Consent  of  voters  to  issuance  of  license,  553. 
Constitutionality  of  Statutes,  see. 

Fourteenth  Amendment  does  not  prevent  adoption,  159. 

provisions  concerning  local  option,   164. 

validity  of  local  option  statutes,  154  to  159. 
Costs  of  election,  who  bears,  552. 
Delegation  of  powers,  155. 
Description  of  local  option -territory,  520. 
Discrimination  in  statutes,  130. 
Distinctive  features  of  statutes,  514. 
"Dry"  territory  taken  into  "wet"  territory,  548 

included  in  petition,  521. 
Effect  upon  prior  laws,  547,  548. 
Election  ballots,  534. 

canvassing  ballots,  536. 

conducting,  532. 

contesting  validity,  544. 

declaration  of  result,  539. 

majority  vote,  537. 

notice  of  to  be  given,  530. 

oflScers  of,  qualifications,  533. 
who  hold,  529. 

order  for  election,  conclusiveness,  525. 
resubmission,  528. 
sufficiency,  524. 
who  makes,  524. 
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Iiocal   aption — Continued. 

Election,  place  of  holding,  529. 

presumptions  concerning  legality,  515,  522,  ^39. 

proof  Of,  959. 

publishing  results  of,  542. 

qualification  of  voters,  535. 
of  election  officers,  533. 
of  fletitioners,  519. 

statute  must  be  followed,  515. 

time  of  holding,  529,  531. 
Eminent  domain,  power  of  not  involved,  551. 
Evidence  to  show  adoption,  564,  959. 

to  show  violation  of,  960. 
Indiana  remonstrance  law,  516,  517. 
Indictment,  allegations  sfiowing  adoption,  860  to  862. 

negativing  exceptions  in  statute,  861,  862. 

retail  sales,  not  necessary  to  allege,  861. 
Juror's  qualifications  in  trying  violations  of  statute,  554. 
License  for  district  of,  cannot  be  granted,  399. 

sale  under,  560 

time  for  expiring,  561. 
Mandamus  to  test  validity  of  statute,  545. 

regulating  proceedings  by,  545. 
Minors,  selling  liquors  to,  722. 
Municipality  permitting  sales  after  adoption,  297. 
Native  wines,  selling,  557,  note  77. 
Not  destructive  of  property,  162. 
Not  special  legislation,  154. 
Notice  of  hearing  petition,  523. 

of  result  of  election,  publishing,  542. 
Notice,  see. 

Nunc  pro  tunc  entry  of  order  for  election,  524. 
Order  of  prohibition,  540. 

for  publication  of  election  result,  541. 

resubmission,  528. 

signing,  526. 
Orders  for  liquor  taken  in  dry  territory,  557,  559. 
Ordinance  for,  when  not  void,  550. 
Petition  for  an  election,  515. 

filing,  when  must  be,  522. 

more  than  one,  517. 

power  of  attorney  "to  sign,  516. 

resubmission  of  election,  528. 

to  whom  addressed,  522. 
•withdrawal  of  names  from,  518. 
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Iiocal  option — Continued. 

Petition  for  contest  of  election,  544. 

Phases  of  the  several  statutes,  153,  514. 

Power  of  attorney  to  sign  petition,  516. 

Prior  laws,  how  affected  by  adoption  of  local  option,  546,  647. 

Prohibition,  see 

local  statutes,  effect  of,  555. 
Proof  of  adoption,  564,  959,  960. 

burden  of,  924. 
Publishing  notice  of  result  of  election,  542. 
Qualifications  of  electors,  535. 

of  election  officers,  533. 

of  petitioners,  519. 
Remonstrai^ce  law  amounting  to,  138. 
Bescission  by  vote,  549. 
Kesubmission  to  voters,  528. 
Sales  in  violation  of,  556. 

under  license,  prohibited,  560. 

under  what  statute  -prosecuted,  902. 
Second  election  in  subdivisions,  549. 
Signers  on  petition,  number,  515. 

Soliciting  orders  within  dry  territory,  557,  note  77,  559. 
Special  legislation  for  towns,  163. 

validity,  166. 
Statute  must  be  followed  in  adoption  of,  515. 
Suspending  general  statutes  by  adoption,  546,  547. 
Telephone,  use  of  in  ordering  liquors,  557,  559. 
Territories  may  adopt,  161. 
Territory  embraced  in  petition,  520. 
Transporting  liquor  into  local  option  territory,  562. 
Under  what  statutes  prosecutions  brought,  563. 
When  takes  effect,  543. 
Wholesale  sales  prohibited,  557. 


M 

Mcliean's   Strengthening   Cordial — 

An  intoxicating  liquor,  43,  note  40. 

Malt   liquors — 

Indictment,  allegations  as  to,  871. 

Intoxicating,  566,  567. 

Not  a  vinous  or  spirituous  liquor,  26. 
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Mandamns — 

Approval  of  bond,  to  secure,  468. 

Constitutionality  of  statute,  testing  by,  545. 

Fees,  to  secure  distribution  of,  495. 

Hearing  applications  for  license,  compelling,  388,  400. 

License,  to  secure,  400,  401. 

scope  of  inquiry,  400. 
Local  option*  controlling  by  use  of,  545. 
Ordinance,  enforcement,  compelling,  265,  note  S3. 
Police  regulations,  enforcing  by,  254. 
Bebate  of  license  fees,  to  secure,  500. 
Remonstrance,  to  hear,  382,  note  69. 
Revocation  of  license,  to  compel,  445. 

Manufacturer — 

Defined,  710,  note  3. 

Distilling  liquor  for  his  own  use,  574. 

Inspection,  see. 

License  for,  355,  574. 

Prohibiting  the  manufacture  of  liquors,  93. 

Pure  Food  and  Drugs  Act,  see. 

Shipments  out  of  State,  113. 

Vested  right  to  manufacture  liquors,  124. 

t 
Married   uroman — 

Females,  see. 

Right  to  license,  352. 

Master   and   servant — 

Agent,  see 

Authority  of  servant  to  make  sale,  802,  803. 
Barmaid  making  illegal  sale,  804. 
Bartender  selling  on  Sunday,  781. 

selling  unlawfully,  804. 
Burden  to  show  ownership  of  liquors  servant  sells,  694. 

to  show  act  of  servant  authorized,  804,  note  20. 
Civil  liability  of  master  for  servant's  sale,  802,  note  10,  .1055. 
Directions  to  make  unlawful  sale,  802. 
Discharge  for  drunkenness,  1240. 
Drayman  selling  liquors  without  authority,  804. 
Druggist's  clerk  selling  illegally,  504. 
Drunkard,  servant  selling  to,  737,  807. 
Evidence  of  sales  by  servant,  805,  933. 

to  show  sale  authorized,  805,  809. 
Illegal  act,  servant  performing,  liable  himself,  820. 
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Master   and   servant — Continued. 

Indictment  of  master  for  servant's  illegal  sale,  902. 

ownership  of  liquor  alleging,  908. 
Joint  liability  of  both  for  servant's  illegal  act,  821. 
Keeping  saloon  open,  servant  doing  so,  810. 

servant  liable,  675. 
License,  servant  must  show  master  had,  947. 

servant's  not  protection  for  master,  340. 
License,  see. 

Local  option  territory,  servant  selling  in,  822. 
Member  of  defendant's  family  illegally  making  sale,  814. 
Minor,  bartender  selling  to,  887,  933. 
Minor,  see. 
Negligence,  see. 

Nuisance,  master  liable  for,  820. 
Permitting  drunken  person?  on  premises,  812. 
Police  officer,  servant  serving,  727. 

Presumption  of  authority  of  servant  to  make  the  sale,  925. 
Record  of  sale, .  failure  of  servant  to  keep,  811. 
Riotous  conduct,  permitting  on  premises,  804. 
Scrubwoman  making  illegal  sale,  957. 
Sale  by  servant  out  of  hours,  808. 

civil  liability  for,  1055. 

illegally  making,  933. 

liability  of  master  for,  1055. 

scrubwoman  making,  957. 
Servant  in  charge  of  premises,  804. 

statute  makes  master  liable  for  his  servant's  act,  806. 

scope  of  employment,  803,  957. 

when  master  has  no  license,  819. 
Steward  of  club,  801. 

Traveling  salesman  violating  instructions,  755. 
Wife  of  defendant  making  illegal  sale  of  his  liquors,  815  to  817. 

jointly  liable  with  husband,  818. 

Mead — 

Defined,  47. 

Judicial  notice  of  intoxicating  qualities,  VT. 

Meals — 

Furnishing  liquor  with  a  sale  of  it,  698. 

Measured   bottle — 

Using  unmarked  measure,  228,  229. 
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Medicine — 

Bitters,  see. 

Burden  to  show  liquor  was  a  medicine,  924. 

Intoxicating  Liquor,  see. 

Liquors,  see. 

Proprietary  medicines  not  classed  as  intoxicants,  44,  46. 

Sale  of  not  prohibited  by  liquor  statute,  40. 

When  an  intox%ating  liquor,  573. 

Memorial   Day — 

Sale  of  liquor  on,  prohibiting,  US. 

Merchant — 

Defined,  56. 

Metheglin — 

Amount  of  alcohol  in,  1. 

Defined,  47. 

Judicial  notice  of  intoxicating  qualities,  77,  47,  note  46. 

Military   canteen — 

Sales  at,  773. 

Minor — 

Adult  acting  as  agent  of  minor,  726. 

buying  liquor  for,  .vendor  liable,  1032a. 
Aiding  and  abetting  sale  to,  719,  722. 

to  procure,  724,  726. 
Age,  proving,   733,  739. 
Agent  of  purchasing  adult,  acting  as,  725. 
Allegations  in  indictment  as  to  notice  of  his  age,  859. 
Appearance  to  determine  age,  731  to  733. 
Bartender  selling  to,  807. 
Bond,  liability  on  for  sales  to  minor,  471. 
City  prohibiting  sales  to,  296,  722,  note  22. 
Consent  of  parent  or  guardian,  necessity  for,  729,  905. 

indictment  negativing,  882,  905. 
Delivery  of  liquor  to,  what  is,  722. 
Disorderly  house,  sale  to  minor,  makes,  722. 
Drinking  the  liquor  sold  not  necessary  to  oifense,  723. 
Entering  and  remaining  ,in  saloon,  472. 

Evidence,  refusal  by  defendant  to  sell  him  on  other  occasions,  1062o. 
Furnishing  liquor  to,  730,  1032a. 
Gift  to  when  not  an  offense,  722. 
Good  faith  sales  to,  liability  on  bond,  472. 
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Minor — Continued. 

Indictment,  alleging  sales  to,  875. 

consent  of  parent  negativing,  882,  905. 

gift  or  sale  to,  904. 

notice  of  age,  859. 
Interstate  commerce  Sales  to,  208. 
License,  not  entitled  to  have,  129,  130. 
Local  option  does  not  suspend  law  as  to,  72". 
Misstating  his  age,  233. 
Notice  not  to  sell  to,  722,  note  22. 

purchaser  is  minor  essential  to  offense,  731. 
when  not  essential  to  offense,  732,  733. 
Permitting  liquor  to  be  given  to,  728. 

to  "enter  and  remain"  in  saloon,  232. 
Reputation  that  he  is  an  adult,  939. 
Sales  to  prohibited,  681,  722. 

for  mechanical  purposes,  729. 
Sealed  vessels,  sales  to  permitted,  734. 
Servant  selling  to,  882,  933. 

Servant  becoming  a  drunkard,  right  of  master  to  sue,  1036. 
Sickness,  gift  to  because  of,  729. 
Students,  sales  to  forbidden,  73$. 
Treating,  727. 

when  not  an  offense,  697,  722. 
Validity  of  statute  forbidding  sales  to,  139. 

forbidding  loitering  in  saloon,  143. 

MiademeanoT — 

All  concerned  in  are  principals,  821. 

Mistake- 
Acting  under  advice  of  counsel  or  oiBcer,  705. 
Belief  liquor  is  not  intoxicating,  567,  705. 
Fees  paid  for  license  under  mistake,  recovering,  499. 
Intent  to  sell  non-intoxicating  liquors,  567,  705. 
License  issued  under  a  mistake,  revoking,  441. 

Monopoly — 

Traffic  in  liquor,  1^9. 

Mortgaee — 

Intoxicating  liquors,  of,  424,  1000. 

License,  of,  424,  1001. 

Liquors  and  saloon  fixtures,  424. 
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Mother- 
Civil  Damages.  jSe. 

Municipal   regulations^ — 

Agent  for,  to  sell  liquors,  316. 

duties  and  powers,  317. 
Amount  of  liquor  to  be  sold  at  one  sale  limiting,  280. 
Barroom  regulating,  303. 

lighting,  304. 
Blind  tiger  prohibiting,  280. 
Bond,  may  require  of  licensee,  274,  280. 
Cider,  regulating  sale  of,  280. 
Common  council  granting  license,  399. 

Common  carrier,  regulating  delivery  of  liquors  by,  264,  note  61. 
Conflict  of  State  law  and  city  charter,  259,  note  26. 
Construction  of  charter,  255,  256. 
Creation  of  a  public  corporation,  255. 
Days,  city  prohibiting  sales  on  certain  days,  291,  292. 
Delegating  power  to,  to  exact  license,  117. 

extraterritorial  power,  117. 
Discretionary  power,  conferring  upon,  258. 

exercising  in  issuing  license,  394. 

reasons  for  exercising,  396. 

review  of  by  courts,  395. 
Discriminating  ordinance  void,  166,  note  13,  294. 
Dispensary  establishing,  118,  315. 
Double  punishment,  179. 
Druggist,  sale  by  regulating,  280. 
Drunkards,  sales  to  forbidding,  296. 
Engaging  in  liquor  traffic,  118,  315. 
Exclusive  municipal  power,  259. 
Extraterritorial  powers,  117,  257,  261. 

law  as  to  valid,  130. 
Fees,  amount  of,  when  valid,  282,  283. 

reasonable,  must  be,  271. 
Fees  and  Taxes,  see. 
Females,  prohibiting  in  saloons,  299,  300. 

refusing  license  to,  298. 
General  law,  when  not  repealed  by  its  charter,  259,  note  26. 
Hours  for  sales  of  liquor  fixing,  287,  291,  293. 

for  closing  saloons,  281. 
Imprisonment  to  collect  fine,  180. 
Keeping  liquor  for  sale,  prohibiting,  287,  288. 
Legislative  power,  exercising,  297. 
Legislator,  delegating  power  to,  117,  note  33. 
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Municipal  reg^ilationa — Continued. 

License,  arbitrary  power  to  refuse,  281. 

bond  for  may  require  of  licensee,  274,  280. 

character  of  licensee  fixing,  266,  note  86. 

classifying,  264,  note  61,  272. 

county  license,  requiring  licensee  to  first  obtain,  273. 

delegating  power  to  exact,  268. 

discretion  in  issuance  of,  255  to  258,  281. 

discrimination  in  issuance  of,  273. 

exclusive  power  to  issue,  259. 

extent  of  power  to  require,  263,  264. 
statute  necessary,  264,  note  61. 

fees,  amount  may  require,  126,  note  76,  282.  283. 
reasonable,  must  be,  271. 

liability  for  refusing  to  issue,  265,  note  82. 

number,  limiting,  269. 

ordinance  for  necessary,  267. 

pool  tables,  keeping  in  licensed  saloons,  265,  note  83. 

power  to  issue  may  be  taken  away,  259,  note  26. 
to  require,  265,  266. 

revoking,  310. 

statute  necessary  to  exact,  263,  264. 

weiss  beer,  excepting  from  provision  of  ordinance,  280. 
Liability  for  refusing  to  issue  license,  265,  note  -82. 
Limiting  quantity  of  liquor  to  be  sold,  146. 
Local  option,  prohibiting  sales  after  adoption  of,  297. 
Minors,  sales  to  forbidding,  296,  722,  note  22. 
"Near"  beer,  regulating  sale  of,  280. 
Nuisance,  may  be  authorized  to  abate,  170. 

declaring  sale  of  liquor  to  be,  290. 
Ordinances,  see. 
Penalties  inflicting,  265,  266,  note  86,  280,  308. 

may  inflict  for  sales  without  license,  265. 

second  offense,  308,  309. 
Police  power,  exercising,  257. 

Pool  tables,  keeping  in  saloon,  regulating,  265,  note  83. 
Power  delegated  to  it  to  exact  licenses,  255  to  258,  260,  265,  266, 280. 

how  conferred  and  construed,  256. 

limit  to  adopt  ordinance,  279. 

what  includes,  266. 
Prescription,  requiring  sales  to  be  made  upon,  295. 
Prohibition  and  regulation  distinguished,  278. 

power  to  adopt,  259,  note  26,  275,  276,  277. 

sale  of  non-intoxicating  liquors,  275. 

when  cannot  adopt,  280. 
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Mnnicipal  regulations — Continued. 

Quo  warranto  to  annul  charter  of,  266,  note  86,  275,  note  45. 

Record  of  sales  cannot  require,  144. 

Regulating  sales,  280,  281. 

Repeal  of  liquor  statute  by  city  charter,  302. 

Report  of  sales,  281. 

Restaurants,  prohibiting  lieeping  liquors  in,  280. 

Revoking  licen^,  not  liable  because  of,  459. 

Sales  of  liquor,  limiting  to  certain  purposes,  140,  note  76. 

restricting  to  public  houses,  270. 
Saioon  limits,  prescribing,  115,  119,  note  38,  185,  270. 

lighting,  requiring,  304. 

location  of,  303. 

owner  of  entering  on  Sunday,  prohibiting,  289. 

police  visiting,  regulating,  307. 

requiring  proprietor  to  be  absent  from,  779. 
Screens,  power  to  require  removal,  141,  280. 

requiring,  305. 
Search  for  and  seizure  of  liquors,  605. 

Soliciting  orders  for  purchase  of  liquors,  prohibiting,  264,  note  61. 
Stamping  liquor  packages,  280. 
State  license,  may  require  applicant  to  have,  301,  343,  344. 

no  defense  to  a  charge  of  having  no  city  license,  264,  note  61. 
State  may  also  require  license,  284,  285. 
Statute  necessary  to  authorize  exacting,  264,  note  61. 
Sunday  sales  prohibiting,  142. 

discriminating  in  purchasers,  281. 
Taxes,  amount  may  impose,  282,  283. 

validity  of  statute  imposing,  134. 
Transportation  of  liquors,  306. 
United  States  may  also  require  license,  284,  285. 
Wine  rooms  forbidding,  300. 


Murder — 

Drunkeqness  as  a  Defense  for  Crime,  see. 


Mnsie — 

Indictment  for  having  in  saloon,  913. 
Use  in  saloon  forbidding,  224. 
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N 

Name — 

Indictment,  see. 

Purchaser's  must  be  used  in  indictment,  877,  902, 

need  not  be  used,  when,  878. 
Unknown,  879. 

burden  to  prove  it  was  unknown,  924. 

Mativea— 

Indians,  see. 

Sales  to  under  British  Government,  751. 

Near   beer — 

City  may  regulate  sale  of,  275,  280. 

Necessaries — 

Drunkard  liable  for,  1146,  1147. 

Negligence — 

Accident  insurance,  accident  caused  by  drunkenness,  1193. 

Burden  to  show  notice  of  drunken  condition  of  injured  person,  1196. 

Care  d8e  to  drunken  men,  1187,  1189. 

required  of  drunken  men,  1185  to  1187. 
Civil  damages,  contributory  negligence  as  a  defense,  1047. 
Concurring  negligence  of  drunkard  and  defendant,  1188. 
Contributory  negligence,  what  is,  in  a  drunken  man,  1187. 

bars  drunken  person's  right  to  recover  damages,  1185. 

when  rule  of  does  not  apply,  1186. 
Drunken  person  liable  for  injury  he  inflicts,  1195. 

at  railroad  crossing,  1190. 

customer  setting  visitor  to  saloon  on  lire,  1193. 
Engineer  drunk,  cannot  recover,  1193. 
3^vidence  to  show  intoxication  admissible,  1197. 

weight  and  sufficiency,  1 198. 
Exposure  of  drunken  man,  1188,  1193. 
Highway  defective,  drunken  traveler  injured  by,  1191. 
Horse  running  away  with  drunken  driver,  1193. 
Hotel  guest,  theft  from  when  drunk,  1193. 

expelling  drunken  guest  from  on  cold  night,  1193. 
Intoxicated  person  may  recover  damages,  when  negligently  injured^ 

1184. 
Intoxication  only  evidence  of  contributory  negligence,  1197. 
Jury,  contributory  negligence  a  question  for,  1197,  1199. 
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Negligence — Continued. 

Master  liable  for  negligence  of  drunken  servant,  1193,  1200. 

his  notice  of  drunken  habits  of  his  servant,  1201. 
Miscellaneous  cases,' 1193. 

Notice  of  drunken  condition  of  injured  person,  burden  to  show,  1196. 
Passenger  assaulted  by  drunken  fellow  passenger,  1207. 
drunk,  right  to  ride  on  train,  1212. 

care  rAjuired  of,  1202,  1206. 

expelling  from  train,  1202. 

forfeiting  right  to  carriage,  1202,  1203. 

leaving  in  dangerous  place,  1205,  1206. 

notice  of  his  drunken  condition,  1208. 
Physician  drunk  when  operating  on  patient,  1192. 
Poison,  selling  to  drunken  nerson,  1194. 
Trespasser    drunk,    1189. 

New   Year's   Day — 

Holidays,  see. 

Sales  on  prohibiting,  115. 

Night- 
Saloon  closing  during,  statute  requiring  valid,  142. 

Non-resident —  * 

License,  not  entitled  to  have,  351. 

Notice — 

Allegations  as  to  in  indictment,  859. 
Application  for  license,  giving,  369,  387,  388. 
Drunkard,  notice  of  his  habits,  739,  743,  744. 

sufiBciency  of  notice,  1034 
Election  for  local  option,  530. 

of  the  result  of  the  election,  542. 
Form  as  to  habits  of  drunkard,  1034,  note  57. 
Gift  as  act  of  hospitality,  does  not  apply  to,  1034. 
Hearing  application  for  a  license,  387,  388. 

on  local  option  petition,  523. 
Identity  of  person  named  in  notice  with  the  purchi'.ser,  1304,  note  57. 
Intoxicated,  notice  that  purchaser  is,  739. 
Local  option  hearing'  application  for  election,  523. 

election  notice,  530. 

publishing  result  of  election,  542. 
Minor  purchasing  liquor,  731  to  733. 
Nuisance,  to  abate,  583. 
Parol  proof  of  contents,.  1034,  note  57. 
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Notice — Continued. 

Printed,  1304,  note  57. 

Beading,  inability  of  person  served  with  to  read  1034,  note  57. 

Revocation  of  license,  450. 

Sale  to  drunkard  after  nctice  given,  1034. 

sufficiency  of  notice  as  to,  1034. 
Seai-ch  for  and  seizure  of  liquors,  636. 

waiver  of,  636. 
Servant,  serving  on.  not  sufficient,  1034. 
To  whom  to  be  given,  1034. 
Treating  as  act  of  hospitality,  1034. 

Unlicensed  person,  civil  damage  statute  applies  to,  1034. 
Who  must  give  under  civil  damage  statute,  1034,  note  57. 

ITiiisaiice — 

Abatement  and  Injunction,  see. 

Abatement  of  action  in,  584. 

Abatement  of  nuisance,  validity  of  statute,  170. 

Answer  in  proceedings  to  abate,  588. 

Appeal  in  proceedings  to  abate,  594. 

Blind  tiger,  658. 

Bond  for  continuance  of  business,  592. 

Brothels,  656,  note  59. 

Burden  to  show,  924. 

Common  law  nuisance,  656. 

Control  of  premises,  659. 

Costs   in  proceedings  to  abate,  595. 

Defenses  in  actions  to  abate,  584. 

Defendants  in  actions  to  abate,  586. 

Description  of  place  in  action  to  abate,  898. 

Disorderly  house,  is,  659. 

Evidence  of  to  establish,  589,  957,  958. 

of  bottles  and  kegs  to  show,  958. 
General  statute  on  nuisances  covers,  657. 
Grounds  for  enjoining,  581,  657. 
Illegal  sales,  making,  579. 
Indictment  for  maintaining,  897. 

allegations  as  to  place,  866,  898. 

duplicity  of,  851. 

time  of  maintaining,  899. 
Injoining,  grounds  for,  581,  657. 

statute  authorizing  valid,  171. 

temporary,  582. 

violating,  punishment,  693. 
Judgment,  form,  591. 

premises  closing,  591. 
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Nuisance — Con  tinued. 

Jury  trial  in  proceedings  to  abolish,  170,  note  32,  578. 

denying,  statute  valid,  1232. 
Keeping,  655. 

Keeping  Place  for  Unlawful  Sales,  see. 
Master  liable  for  his  servant's  acts,  820. 
Municipality  declaring  illegal  sale  of  liquor  to  be  a  nuisance,  290. 

may  be  autliorized  to  abate,  170. 
Notice  of  proceedings  to  abate,  683. 
Offenses  which  constitute  a  place  a  nuisance,  579. 
Plaintiffs  in  proceedings  to  abate,  585. 
Pleadings  in  proceedings  to  abate,  587. 
Single  illegal  sale  make  premises  a  nuisance,  577. 
Trial  in  proceedings  to  abate,  590. 
Validity  of  statute  concerning  abatement  of,  167,  170 


o 

Oatb— 

Applicant's  for  a  license,  368. 

Offenses — 

C.  O.  D.  shipments  into  local  option  territory,  557. 

Carrying  on  liquor  business,  660. 

Common  carrier  taking  liquors  into  local  option  territory,  557,  562. 

Disorderly  house,  keeping,  659. 

Drunk  during  official  hours,  1103,  1238. 

Drunkenness  as  a.  Crime,  see. 

Entrance  to  saloon  obstructing,  225. 

Evidence,  see. 

Exposing  liquors  for  sale,  662. 

Found  drunk  on  saloon  premises,  235,  1101. 

Gift,  see. 

Indictment,  see. 

Joint  liability  of  agent  and  principal,  821. 

Local  option  statute  violating,  562,  563. 

Repeal  of  statute,  effect  on  prosecutions,  976. 

Sales,  see. 

Sales  in  local  option  territory,  556. 

evasions  of  statutes,  556. 
Saloon,  selling  not  an  offense,  691. 
Saloon,  see. 

Shipping  liquor  into  local  option  territory,  557. 
Soliciting  orders  for  liquor  in  local  option  territory,  206,  557,  559. 
Statute  of  limitations,  975. 
Two  offenses  in  one  transaction   966. 
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Officer — 

Drunk  during  oflSce  hours,  1103,  1238. 

statutes  for  removal,  valid,  182. 
Liability  for  refusing  license,  403. 
Licensee  is  not  an  oificer,  320. 

Bemoval  for  failure  to  enforce  liquor  laws,  26P,  tiote  86. 
Warrant  protects,  631. 

OUo— 

Constitution  prohibits  issuance  of  license,  94. 

Ohio   xiTer — 

Sales  upon  opposite  Indiana  shore,  334. 

OkoUhoa— 

An  Hawaiian  liquor,  961,  note  68. 

Ox^ 

Used  in  indictment,  852. 

Ordinance — 

Allegations  to  show  its  violation,  865. 
Conflict  with  constitution  void,  314. 

with  statute,  void,  257,  note  20,  288. 
Construction,  266,  note  86. 
Destroying  a  licensed  business,  123,  124. 
Exceptions  as  to  certain  sales,  failure  to  permit,  312. 
Enjoining  enforcement,  265,  note  82. 
Invalid  in  part,  189. 

Invalid,  license  issued  under,  when  void,  271,  note  14. 
License,  must  provide  for  its  issuance,  267. 
Limits  of  power  of  city  to  adopt,  279. 
Local  option,  ordinance  when  not  invalid,  550. 
Mandamus  to  compel  enforcement,  265,  note  83. 
Motive  for  passage  not  inquired  into,  91. 
Nuisance,  validity  of  raised  in  prosecution,  584. 
Pleading,  865. 
Power  to  enact,  255,  257. 
Beasonable,  must  be,  262,  265,  note  74,  271. 
Bepeal  by  conflicting  provisions,  265. 

by  subsequent  ordinance,  302,  note  90,  311. 

to  escape  issuing  license  under,  400. 
Retroactive,  validity,  123. 
Statute  necessary  to  give  power  to  enact,  281. 
Subject  to  State  law,  117,  note  33. 
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Ordinance — Continued. 
Void  in  part,  313. 

Weiss  beer,  excepting  from  provisions  does,  not  reader  void,  280. 
When  valid,  271. 
Wilson  law,  when  not  in  conflict  withj  271. 

Original   package — 

Defined,  193,  19*,  848,  note  45. 

Indictment  need  not  allege  liquor  was  brought  into  State  in^  890. 

Sampling,  19S,  note  27. 

Size,  194,  195. 


Pardon — 

Effect  on  offense  of  having  violated  liquor  laws,  1237. 

Paregoric — 

Kot  classified  as  an  intoxicant,  5,  43,  40,  note  34. 

Parent — 

Bond  of  licensee  may  sue  on,  473. 
•  Civil  Damages,  see. 
Consent  to  sale  to  his  child,  729,  905. 

Partners — 

Converting  liquors  to  his  own  use,  997. 
Criminal  liability  for  partner's  act,  813,  note  68. 
Firm  liquors,  selling  on  one  partner's  license,  813. 
Illegal  sales  by  one  of  them,  813. 
Joint  license  to,  to  sell  liquors,  341,  354. 
Partnership  sale  to  one  of  its  own  members,  105. 
Sale  by  one  to  the  other,  105,  361. 

Passenger — 

Negligence,  see. 

Payments — 

Sales,  see. 

Upon  contr.  cts  partly  illegal,  1007. 

Peaches — 

Preserved  in  brandy,  5,  31,  572. 
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Peddling;   liquors — 

Is  a  keeping  of  liquor  unlawfully,  648. 

Penalties — 

Double,  validity  of  allowing,  178,  179. 

Evidence  in  mitigation,  930. 

Excessive,  what  are  not,  172. 

Informer  entitled  to  a  part,  when,  993. 

Municipality  may  inflict,  280,  265,  266,  noie  86,  308. 

for  second  ofi'ense,  308,  309. 
Repeal  of  statute  remits,  327. 
Second  offense,  177,  308,  309. 

Permit — 

Meaning  in  statute,  812,  note  57. 

.Pemna — 

Intoxicating,  40,  note  33,  44,  note  41. 

Pbysician — 

Aiding  and  abetting  sale,  824. 

Druggists  and  Physicians,  see. 

Drunk  when  operating,  1192. 

Evidence  of  to  show  liquor  is  intoxicating,  78. 

Indictment  for  illegally  giving  a  prescription,  912. 

negative  allegations  as  to,  887. 
Prescriptions,  see. 

Pleadings — 

Civil  Damages,,  see. 

Answer  to  complaint  to  revoke  license,  451. 
Petition  to  revoke  license,  448. 
Revocation  of  License,  see. 

Poison — 

Selling  to  drunken  person,  1194. 

Police    officer — 

Serving  with  liquors  when  on  duty,  721. 
Visiting  saloon,  307. 

Police    poorer — 

Blackstone's  enumeration  of,  86. 

Charter  of  corporation  impairing,  100. 

Civil  damages,  authorizing  a  recovery  of,  1031. 
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Police  poxrer — Continued. 

Ck>mmoii  law  right  to  sell  liquors,  89,  90< 

Constitutionality  of  Statute,  see. 

Contract  impairing,  84. 

Defined,  80,  81. 

Delegation  to  municipality,  257. 

Dispensary,  State  may  maintain  under,  121. 

Destruction  of*()roperty,  257,  266. 

Eminent  domain,  power  of  does  not  embrace,  82. 

Exposure  of  license  requiring,  145,  226,  916. 

Extraterritorial  power,  120. 

Federal  constitution  limits,  84,  85. 

Fee  for  license,  exacting,  485. 

Foreign  commerce  impairing,  111. 

Imports  prohibiting.  111. 

Legislature  determines  to  exercise,  90. 

License,  right  to  exact  falls  under,  106,  107,  12S,  124,  318,  note  10. 

Limits,  80,  81,  84,  85. 

Liquor  legislation  authorizes,  79,  87. 

Motive  for  enactment  not  inquired  into,  91. 

Municipality  may  be  authorized  to  exercise,  117,  257,  261. 

extraterritorial  power,   117. 
Natural  right  to  sell  liquor  not  a  judicial  question,  90. 
Obligation  of  contract  impairing,  84. 
Ordinance,  when  its  enactment  under  authorized,  271. 
Prohibition,  basis  of,  92. 
Restraint  of  trade,  485. 

Sumptuary  argument  insufficient  to  defeat  liquor  legislation,  87. 
Surrender,  State  cannot,  83. 
United  States  Government  does  not  possess,  79. 

Pool   tables — 

Licensing,  265,  note  83. 

Pop — 

Defined,  26,  note  92. 

Porter — 

Intoxicating,  5. 

Poirer   of   attorney — 

Remonstrance,"  to  sign,  383. 
Revocation,  how  made,  383. 

Preliminary  proceedings — 

When  necessary,  978. 
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Premises — 

Brothel,  permitting  to  become,  240. 

Control,  sales  upon  by  third  person,  768,  769. 

Costs  a  lien  on,  when,  995. 

Covenants  not  to  use  for  sale  of  liquors,  1023,  1025,  1027. 

Defined,  237,  768. 

Drinking  on,  permitting,  234,  237. 

Enlarging  after  license  issued,  756. 

Evidence  of  liquor  to  be  drunk  upon,  943. 

Found  drunk  on  premises,  237. 

Gambling  upon,  permitting,  242,  243. 

servant  permitting,  244. 
Liicense  for  particular  premises,  753  to  756. 
Lien  on,  costs  and  fine,  when,  995. 
Ownership,  application  for  license  to  show,  957. 
Sales  "about"  premises,  770 

Sales  of  liquor  to  be  drunk  upon  premises,  768,  769. 
Sale  of  or  transfer  of  license,  1028. 
Saloon,  see. 

Steamboat  is  not  within  meaning  of  term,  lOSS. 
,  Thief,  permitting  upon,  241. 
Transfer  of  license  when  sold,  1028. 

Frescription — 

Burden  to  show  sale  was  upon,  924,  948. 

City  requiring  sales  upon,  295. 

Druggist,  when  must  have,  508. 

Druggists  and  Physicians,  see. 

Indictment,  illegally  giving  a  prescription,  912. 

alleging  sale  without  one,  887. 

negativing  sales  upon,  908. 
Keeping  liquor  for  unlawful  sale,  925. 
Parol  evidence  of  contents,  949. 
Physician  illegally  giving,  513. 
Sunday  sales  to  be  made  upon,  509,  780, 
Written,  must  be,  508,  510. 

Presumption — 

Agent's  sale,  933. 

liability  of  principal  for,  925. 
Beer  an  intoxicating  liquor,  34,  925. 
Date  of  sale,  925. 
Evidence,  see. 

Innocense  in  donflict  with  statutory  presumption  of  guilt,  925. 
Intent  to  illegally  sell  liquor,  925. 
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Presumption — Continued. 

Keeping  bar,  sign  exhibiting,  925. 
Licensee  owner  of  premises,  820,  note  16. 
Liquor  sold  was  intoxicating,  925. 
OiBcial  act,  performance,  925. 
Ownership  of  liquor  sold,  694,  925. 

of  premises,  925. 
Sale,  jury,  when  may  presume  it  took  place,  929,  note  25. 

to  be  drunk  on  premises,  925. 

what  facts  raise  a  sale  took  place,  925. 
Servant's  sales,  presumption  as  to,  933. 
Sober,  person  presumed  to  be,  1236. 
Statutory  presumption,  925. 
Wife's  sales,  933. 

Principal — 

Agent,  see. 

Master  and  Servant,  see. 

Wife,  see. 

Private   residence — 

Drunkenness  at  not  a  crime,  1099. 
Treating  at  not  an  offense,  696  to  698. 

Privileges   and   immunities — 

Citizens  of  other  States,  110. 
Constitutionality  of  Statutes,  see. 
Fourth  Amendment,  see. 
Fourteenth  Amendment,  see. 

Procedure — 

Defendant's  plea,  980. 
Election  between  offenses,  981. 
Form,  977. 
Jury  trial,  982. 

Proceedings,  who  may  institute,  979. 
Preliminary  proceedings,  978. 
Sentence  and  punishm^t  988. 
Verdict,  987. 

Prohibition — 

Additional  restraints,  164,  note  94. 
Adoption,  effect  on  prior  statutes,  95. 
Basis  of  laWs,  for,  92. 
Common  law  does  not  prevent  adoption,  277. 
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Prohibition — Continued. 

Confining  sales  to  certain  districts,  102. 

Constitutional  Law,  see. 

Contracts  for  sales  of  liquor  prohibiting,  96. 

past' contracts  impairing,  97. 
Days,  when  sales  on  prohibited  by  city,  291,  292. 
Destroying  property  by  enactment,  93,  note  60 
Export  of  liquors  manufactured,  113. 
Fourteenth  Amendment,  effect  on,  93. 
Hours  when  sales  prohibited  by  city,  291,  293. 
Importing  liquors  for  private  use,  99,  203. 
Imports,  effect  upon,  ill. 
Interstate  Commerce,  see. 

Keeping  liquors  for  sale,  city  may  prohibit,  287,  288. 
Keeping  liquors.  Legislature  cannot  prevent,  99,  203. 
Licenses  annuls,  124,  327. 
Liquors  on  hand  when  adopted,  effect,  98. 
Local  laws  concerning,  101,  555. 

when  valid,  166. 
Local  Option,  see. 

basis  for,  92,  note  50.* 
Manufacturing  liquors,  prohibiting,  93. 
Municipality,  power  to  adopt,  275  to  277. 

non-intoxicating  liquor,  power  as  to,  275. 

regulating  liquor  traffic,  259,  note  26. 

when  may  not,  280. 
Near  beer,  sale  of  prohibiting,  280,  275. 
Regulation  distinguished  from,  278. 
Repeal  of,  effect  upon  prior  statutes,  267,  note  90. 
Sale  of  liquor  to  be  shipped  Into,  prohibition  territory,  1015. 
Visiting  saloon,  prohibiting,  116. 

Prohibition    -writ — 

Not  issued  to  restrain  licensing  board,  405. 

Promissory   note — 

Bills  and  Notes,  see. 
License  fee,  giving  for,  490. 

Property — 

Destruction  under  police  power,  257,  266. 
Disposition  of  when  seized,  642. 
Intoxicating  liquors  are,  98,  997. 
License  is  not  property,  124,  325,  326. 

it  is  when  transferable,  420. 
Seizure  for  violation  of  law,  596. 
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Proprietary   medicines — 

Medicines,  see. 

Not  classed  as  intoxicating,  44,  45. 

Prostitutes — 

Brothel,  see. 

Females,  see. 

Sales  of  liquor  to,  1018. 

Visiting  saloons,  and  wine  rooms,  239,  300. 

Pnblic   agent — 

Liability  on  liquor  bond,  248. 
Sales  by,  246,  247. 

Public   place — 

Drunk  in  a  public  place,  1098. 
Sales  at  a  public  place,  778. 
What  is  a  public  place,  1098. 

Pullman   car — 

License  for  must  be  obtained,  361. 

Punishment — 

Excessive,  989. 
Penalties,  see. 
Second  offense,  992. 

Pupil- 
Suspending  because  of  intoxication,  1239. 

Purchaser — 

Aiding  and  abetting  sale,  719,  720. 

Not  liable  for  illegal  sale  to  himself,  701,  706. 

^ure   Food   and   Drugs   Act — 

Action  to  condemn  adulterated  articles,  830. 
Adulteration  of  food  and  drugs,  832. 
Alcohol  defined,  839. 
Apples,  falsely  labeling,  845,  note  41. 
Beer,  falsely  labeling,  845,  note  41. 
Blends,  844. 

of  whisky,  842,  note  37. 
Brands,  rules  concerning,  836. 
Compounds  defined,  838. 

labeling,  844. 
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Pnre  Food  and  Drngs  Act — Continued. 
CJonfectionery,  adulterating,  834. 
Disposition  of  condemned  articles,  830. 
Drugs  covered  by  act,  830. 

defined,  831. 

labeling  falsely,  844. 

misbranding,  843. 

names  to  be  used  upon  packages,  845. 

substances  in,  stating  on  label,  839. 
Exports,  847. 
Food,  adulteration  of,  835,  844. 

covered  by  act,  830. 

defined,  831. 

labeling  falsely,  835,  844. 

substances  in,  stating  on  label,  839. 
Formula,  stating  on  label   839. 
Guaranteed  goods,  846. 
Imitation  forbidden,  838. 

is  misbranding,  843. 
Imports,  847. 
Label  defined,  845. 

formula  Used  on,  839. 

substituted  substances  upon,  845. 
Maple  syrup,  adulterating,  836,  note  29. 
Measure  of  food  or  liquid  stating,  840. 
Misbranding  food  or  drugs,  832. 

what  is,  845. 
Mixtures  defined,  838. 
Kame  and  address  of  manufacturer,  837. 
Name,  what  must  be  used  on  label,  837,  note  31,  838. 
Narcotic  drugs,  834,  note  26. 
National  Formulary,  names  in  to  be  used,  845. 
Original  unbroken  packages,  use  of  term,  848. 
Quantity  in  package,  stating  falsely,  840. 
United  States  Pharmacopsea,  names  in  to  bo  used,  845. 
United  States  Statute  of  1908,  829. 
Weight  of  food,  stating,  840. 
Whisky,  adulteration,  835,  note  27. 

analysis  by  President  Taft,  842,  note  37. 

falsely  labeling,  842. 

how  labeled,  845,  note  41. 
Wine,  adulteration,  835,  note  27. 

labeling,  841. 
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Q 

Quo  warranto — 

City  charter  forfeited  on  for  refusal  to  inforce   .iquor  laws, 

note  86,  275,  note  45. 
License  annulled  by,  412,  413. 


R 

Railroad   company — 

Negligence,  see. 

Reasonable   donbt — 

Doubt  as  to  purchaser  of  liquor,  935,  note  48. 
Intoxicating  quality  of  liquor,  960,  note  67. 

Receiver — 

Continuing  the  business  licensed,  423. 

Rectifier — 

Defined,  70. 

Reenlating   the   liquor   traffic — 

Additional  regulations  promulgating  after  license  granted,  280,  331. 

Barroom,  regulating,  303. 

Entering  saloon  on  Sunday,  289. 

Hours  for  closing  saloons,  city  prescribing,  287. 

Police  visiting  saloons,  307. 

Power  of  city  to  regulate  sales,  280,  281. 

Prohibition  and  regulation  distinguished,  278. 

Sales,  city  regulating,  280,  281. 

Saloon,  see. 

Relig^ions   assemblies — 

Camp  Meetings,  see. 
Churches,  see. 

Remonstrance — 

Issuance  of  License,  see. 
License,  see. 

Replevin   of  liquors — 

Contempt  for  seizing  liquors,  under  writ  of  replevin,  597. 
Replevying  liquors  seized,  607. 
Statute  forbidding,  1002. 
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Reports — 

Of  sales  made,  144,  143. 

Bequest — 

Consent,  see. 

Purchase  of  liquors  by  request  is  not  a  sale,  701. 

Restraint   of  trade — 

Exaction  of  a  license  fee  or  tax  is  not,  485. 

Restaurant — 

Keeper  making  sale  of  liquor,  702. 
Keeping  open  when  in  a  saloon,  668  to  670. 
License  for  congressional  restaurant,  357. 
Sales  of  liquor  in,  771 

city  may  prohibit,  280. 

Retailing — 

Defined,  68. 

Wholesaler  cannot  retail  liquors,  362. 

Revenue — 

Fees  and  Taxes,  see. 

Revocation   of   license — 

Action  on  bond  when  license  forfeited,  460. 

After  assignment,  420,  443. 

Agent  violating  statute,  432. 

Answer  in  proceedings  to  revoke,  451. 

Appeal  in  proceedings  for  revocation,  455. 

revocation  during  appeal,  431. 
Assignee  need  not  be  a  party  to  proceedings,  420,  note  27,  447. 
Assignment,  revocation  after,  420,  443. 
Bond,  for  violation  of  its  terms,  434. 
Brothel,  maintaining,  436. 
Causes  for,  429. 

Certiorari  to  revise  proceedings,  455. 
City  not  liable  because  of  revocation,  459. 
Constitutionality  of  statute  authorizing,  427a. 
Conviction  of  violating  liquor  license,  433. 
Costs  on  hearing  to  revoke,  457. 
Defendants  in  proceedings  for,  447. 
Dismissal  of  proceedings,  453. 
Disorderly  house,  conducting,  435,  436. 
Effect  of  revocation,  456,  437. 
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ReTOcation  of  license — Continued. 
Estoppel  to  revoke,  454. 

Expiration  of  license  before  hearing  had,  453. 
False  statements  made  to  secure  license,  438  to  440. 
Fraud  in  procuring  license,  429. 
Issuance  of  License,  see. 

Joint  proceedings  to  revoke  several  licenses,  449. 
License,  see.      ♦ 
Mandamus  to  compel,  445. 
Mistake  in  issuing,  441. 
Municipality,  see. 
Non-resident  holding  license,  431. 
Notice  of  proceedings,  450. 
Petition  for  revocation,  448. 
Prohibition  territory,  issued  for,  430. 
Kebate  of  fees  paid,  458. 
Befunding  unearned  fees,  497,  498. 
Repeal  of  statute  revokes,  428. 
State  may  authorize  revocation,  427<t. 
Stay  of  proceedings  to  revoke,  456. 
Trial,  452. 
Violations  of  the  law,  431. 

agent  violating  law,  432. 
What  board  or  court  revokes,  444. 
What  license  to  be  revoked,  442. 
Who  may  bring  proceedings  for  revocation,  446. 
Who  should  be  made  defendants,  447. 

River — 

Boat,  see. 
Ohio  River,  see. 
Sales  on,  776. 

when  prohibited,  776. 

Rum — 

Intoxicating,  5. 

Indictment,  allegations  as  to,  871.. 


s 

Sales — 

"About"  premises,  770, 
Adulterated  liquors,  826. 
Agent's,  933. 
Aiding  and  abetting,  707,  719. 
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Salei — CotUirmed. 

Aiding  and  abetting  minor  to  purchase,  719,  724,  726. 

Appeal  taken  from  application  for  license,  sale  made  during,  409. 

Authority  to  make,  burden  to  show,  948. 

Ball  park,  making  in,  754. 

Barn,  sale  in,  77S. 

Bartender,  making  on  Sunday,  781. 

Barter  is  not  a  sale,  686  to  688. 

Blind  tiger  sales,  716. 

Boarders,  selling  to  on  Sunday,  783,  784. 

Boat  sales,  776. 

Brewer  making,  710. 

Burden  to  show  illegality  of,  1020. 

on  defendant  to  show  he  was  not  salesman,  694. 
Canteen,  sales  at,  773. 
Cask  unstamped,  sales  from,  915. 
Church  near  saloon,  757,  910. 
Circumstantial  evidence  to  show,  712. 
Clubs  and  Club  Sales,  see. 
Club  sales,  719. 

near  schoolhouse,  757. 
C.  0.  D.  sales,  712  to  715,  717,  1244. 

in  local  option  districts,  164. 
Collecting  purchase  price  is  not  a  sale,  699. 
Common  law  right  to  make,  89,  90. 
Consideration  for,  alleging  in  indictment,  876. 
Consignee,  right  to  make,  197,  198. 
Conspiracy  to  secure  illegal  sale,  780,  note  11. 

purchasers  not  guilty  of,  719,  note  48. 
Construction  of  statute  forbidding,  680. 
Corporation  making,  692. 
Convict,  making  to,  746. 

Covenants  concerning  use  of  premises  for  sales  of  liquors,  1027,  1028. 
Credit,  making  upon,  an  oflFense,  230,  693. 
Date  of,  proving,  950. 
Defined,  684. 
Delivery  of  liquor  sold  essential  to  sale,  699,  708. 

burden  to  show,  924. 

in  prohibition  State,  763,  1011. 

place  of,  760. 
Detectives  making  purchase  of  liquors,  707. 
Device  to  avoid  charge  of  illegal  sale,  711,  799. 
"Directly  and  indirectly"  sales,  instructing  jury  as  to,  699,  note  24. 
Distiller  making,  710. 
Districts  confined  to,  102. 
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[Ueferences  are  to  sections.] 

Sales — Contiwued. 

Division  of  liquors  is  not  a  sale,  684,  note  43. 

Drinking  liquor  purchased  not  essential  to  offense,  683,  723. 

Drunkard,  see. 

sale  to,  validity  of  statute,  139. 

selling  to,  234. 
Druggist  selling  on  Sunday  prescriptions,  780. 
Druggist  and  Physician,  see. 
Duty  to  make  sales,  there  is  none,  682. 
Dwelling  house,  sales  in,  775. 
Election  days  on,  780. 
Examples  of  sales,  712  to  718. 
Evidence,  see. 

how  made^  929. 

other  sales,  931. 

showing  a  sale,  630. 
Exchange  of  liquors  not  a  sale,  684,  note  36,  686  to  688. 
Executor^  repudiating  sale,  1009. 
Executory  sale,  no  license  for  required,  683,  685. 
Exposure  of  liquor  on,  782. 

Express  agent  collecting  price  does  not  make  a  sale,  718. 
Fair,  near,  forbidden,  757. 

Foreign  sales,  recovery  of  purchase  price,  1015,  1017. 
Fund,  making  up  to  buy,  717. 
Furnishing  liquors,  690,  695. 

to  minor,  730. 
Garden,  sales  in,  754. 
Gift,  see. 
Gift  is  not  a  sale,  680,  698. 

or  sale,  934. 

giving  liquor  with  groceries  to  secure  sale  of  latter,  711. 
Good  faith  sales  by  druggists,  505. 

to  minors,  731  to  733. 
Guests,  sales  to,  702,  783,  784. 

treating,  696,  697. 
Holidays,  see. 

sales  made  on,  780. 
Hotel,  sales  at,  772. 

keeper  making,  702. 

what  is  a  hotel,  772. 
Hours  for  sales,  779,  786,  787. 
Idiots,  to,  745. 
Illegal  in  part,  1008. 
Illegal,  recovery  of  purchase  money,  1005. 

double  contract,  1006. 
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[References  are  to  sections.] 

Sales — Continued. 

Impossibility  to  obtain  license  to  make,  683. 
Indians,  see. 

validity  of  State  statute  concerning  sales  to,  139. 
Indictment,  allegations  of  sale  made,  902. 

agent,  sale  to,  877. 
sale  by,  877. 

bond,  sale  without  giving,  894. 

church  too  near  place  of  sale,  910. 

consideration  for  sale,  alleging,  876. 

devices  to  conceal,  903. 

duplicity  in  alleging  sales,  851. 

election  day,  sale  on,  809. 

indictment  see. 

schoolhouse  too  near,  910. 

to  be  drunk  on  premises,  900. 
In  other  State,  to  be  resold  illegally,  1012. 
Insane  person,  to,  illegal,  745,  1014. 

validity  of  statute  as  to,  139. 
Intent,  none  to  commit  offense,  705. 
Intoxicated  person,  gift  or  sale  to,  737. 
Joint  sale,  liability  concerning,  937. 

what  is  not,  902. 
Keeping  liquor  for  unlawful  sale,  evidence  of  unlawful  sales,  646- 

650. 
Keeping  for  sale  an  offense  distinct  from  a  sale,  651. 
Knowledge  of  design  of  purchaser  to  resell  Illegally,  1015. 
Law  of  place  determines  validity  of  sale,  1010,  1011. 
License  to  make  sales,  construction,  680. 

necessary,  683. 
Limiting  sales  to  certain  purposes,  140. 
Liquors  to  be  illegally  resold,  101 
Loan  or  sale  of  liquors,  712. 

is  not  a  sale  of  liquors,  688. 
Manufacturer  making,  710. 
Master  and   Servant,  see. 
Meals,  furnishing  liquor  with,  698. 
Measure,  unmarked,  using,  228. 

sealed,  using,  229. 
Members  of  family  making  illegally,  814. 
Minor  illegally  making,  liable,  681. 

aiding  and  abetting  sale  to,  719,  724,  726. 

validity  of  statute  concerning  sales  to,  139. 
Mistake  in  quality  of  liquor  sold,  567,  705. 
Motive  in  making,  703,  704 
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IReferenres  are  to  sections,] 

Sales — Contmued. 

Municipality  may  require  license  for,  117. 
Natural  right  to  sell  liquor,  88-90. 
Native,  to,  under  British  Government,  751. 
Negativing  authority  to  make,  881,  882. 
Number  of  purchasers,  936. 
Ofif  premises,  license  issued  for,  753-756. 
Order  for  liquor  fixing  place  of  sale,  761. 
Other  sales  proving,  783,  784,  931. 
"Otherwise  dispose  of"  liquors,  defined,  689. 
Out  of  territory  granting  license,  752. 
Ownership  of  liquors,  how  shown,  952. 

immaterial  to  constitute  offense,  700. 

presumption  as  to,  694,  700. 
Partner  selling  illegally,  813. 
Partnership  selling  to  its  own  members,  105. 
Payment  for  not  necessary  to  constitute  offense,  684,  693. 

in  articles,  684. 

upon  accounts  partly  illegal,  1007. 
Physician  making,  512. 
Place  of  sale,  712-714. 

agent  taking  order  to  be  approved,  762. 

common  carrier  by,  759,  760. 

delivering  without  order  for  liquor,  765,  767. 

delivering  in  prohibition  territory,  763,  765. 

how  determined,  1011. 

necessary  to  show  commission  of  offense,  699. 

shipping  into  prohibition  districts  without  orders,  765,  767. 

soliciting  orders,  766. 

title  retained  by  seller  until  purchaser  receives  liquors,  764. 

where  order  taken  made  by  statute  place  of  sale,  761. 
Police  ofiScer,  selling  to  while  on  duty,  721. 
Pool  checks  used  in  making,  684. 
.  Premises,  sales  "about"  premises,  770. 

controlled  by  third  person,  768,  769. 

liquor  sold  to  be  drunk  upon,  768,  769    943. 

sales  upon,  768. 
Prescriptions,  Sunday  and  holiday  sales,  50b. 

when  druggist  must  have,  508. 

written  must  be,  508,  510. 
Presumption  as  to  ownership  of  liquors  sold,  694. 

liquor  to  be  drunk  on  premises,  925. 

what  facts  show,  925. 
Price  for  alleging,  876. 
Profit  on  not  essential  to  crime,  701. 
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[References  are  to  sections.] 

Sales — Continued. 

Prostitutes,  sales  to,  validity,  1018. 
Public  agents  making,  246,  247. 

liability  on  bond,  248. 
Public  places,  sales  at  forbidden,  778. 
Purchase  by  request  of  another,  701. 

of  liquor  by  one  for  another,  706. 

evidence  to  secure  of  illegal  sales,  707. 
Purchase  price  of  foreign  sales,  recovering  back,  1017. 

recovering,  997,  1005. 

recovering  back  when  sale  illegal,  1005-1008,  1019. 

when  liquors  to  be  illegally  resold  in  another  State,  1015. 
Purchaser  designating  in  indictment,  877. 

not  necessary,  when,  878. 

not  liable  to  a.  criminal  prosecution,  720. 
Purpose  for  which  liquor  is  purchased,  703,  704. 
Quantity,  amount  prohibited,  708. 

in  one  transaction,  945. 
Quart  sales,  708. 
Railway  station,  sales  at  in  England,  678. 

Pullman  car  making  without  a  license,  361. 
Rescission,  sale  still  an  offense,  693. 

Record  of,  ordinance  requiring  invalid,  144,  140,  note  76,  281. 
Refusing  to  make,  no  liability,  682. 
Registration  and  report  by  druggist,  511. 

requiring,  229. 
Regulating  sales,  115. 
Reports  of  may   require,  229. 

city  cannot  compel,  144,  140,  note  76,  281. 

statute  requiring  valid,  144,  note  15. 
Request  that  defendant  make  purchase,  701. 
Reselling  liquor,   1012. 
Restaurant  keeper  making,  702. 

sales  in,  771. 
Revocation  of  license,  sales  thereafter  illegal,  683. 
Sale  or  gift  without  license  forbidden,  736. 
Saloon,  selling  no  offense,  680,  681. 
Sample  sales,  361. 
Schoolhouse,  making  sale  near,  757. 
Sealed  vessels,  sales  of  liquor  in  to  minor,  734. 
Servants  making,  933. 

Master  and  Servant,  see. 
Several  purchasers,  but  one  sale,  798,  note  26,  799. 
Slaves,  selling  to,  736. 
Soft  drink  with  gift  of  whisky,  712. 
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[References  are  to  sections.] 

Saleu-^Contintied. 

Soliciting  orders  for  liquors,  559,  699,  1016. 

statutes  forbidding,  185,  206.  557,  559. 
Statutory  oflFense,  680. 
Student,  sales  to  forbidding,  735. 
Sunday,  see.  v 

sales  on  prohibiting,  142,  780. 
evidenc?  of,  942. 
Telephoning  orders  for  liquors,  557,  559,  766. 
Theatres  at,  when  forbidden,  774. 
To  be  drunk  on  premises,  768,  769. 
Travelers,  selling  to  on  Sunday,  676  to  678. 
Treating  is  not  a  sale,  696  to  698. 
Unknown  persons,  sale  to,  proving,  938. 
Uninspected  liquor  an  oflFense,  827. 

Unlicensed  dealer  purchasing  from  wholesaler,  sale  an  offense,  1013 
Variance  in  allegations  concerning,  695. 
Violation  of  policy  of  liquor  laws,  1008. 
Wagon  sales  an  offense,  683,  note  28. 
Wholesale  sale  in  local  option  territory,  556. 

what  is,  709. 
Wife  making  illegally,  815  to  817. 

liability  of  husband,  817. 

joint  liability  of  husband  and  wife,  818. 
Without  a  license,  an  offense,  683. 

Saloon — 

Arrangement  of  barroom,  215. 

Bar,  number  that  may  be  kept  in,  218. 

Barroom,  location,  214. 

exposure  of  view  to,  214. 
Betting  house,  keeping  in,  245. 
Brothel,  becoming,   240. 
Business  of  selling,  no  offense,  691. 
Chairs  and  tables  in,  prohibiting,  215. 
Church,  locating  near,  forbidding,  376. 

what  is  a  church  376. 
Closing  in  England,  671. 

night,  during,  142. 

power  of  a  city  over,  259,  note  26. 

Sunday  on,  statute  requiring  valid,  142,  175. 

validity  of  statute  requiring,  142,  175. 

what  i&  a  closing,  667,  669,  670. 

when  kept  for  two  different  purposes,  671. 
Constable  demanding  address  of  visitor  to,  672. 

demanding  entrance,  225. 
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Saloon — Continued. 
Defined,  55. 

Displaying  license  for,  ?26. 
Doors  locked,  what  is,  222,  669,  670. 
Drunkenness,  permitting  on  premises,  234,  235. 
Dwelling,  locating  saloon  near,  373,  374. 

consent  of  owners  obtaining,  373,  374. 
Entering  during  hours  sales  are  prohibited,  231. 

on  Sunday,  prohibiting  owner  to  enter  there,  289. 
Fair,  locating  saloon  near,  378. 
Female,  employing  in,  validity  of  statute  forbidding,  143. 

forbidding  in,  299,  300. 

permitting  in,  968. 

visiting  saloon,  143,  238,  239. 
Found  drunk  on  licensed  premises,  235,  1101. 
Gambling  in,  forbidding,  242,  243. 

servant  permitting,  244.  • 
Holidays,  closing  during,  666,  667. 
Hours  for  opening,  city  regulating,  287,  779. 
Indictment,  females  employing  in,  914. 

gambling  in,  917. 

keeping  open,  857,  895. 
on  election  day,  909. 

locating  in  residence  part  of  city,  901. 

music,  permitting  in,  913. 

view  obstructing,  893. 
Keeper,  defined,  56. 
Keeping  open,  defined,  664. 

and  selling  distinct  offenses,  665. 

city  regulating,  287. 

intent  to  sell  liquors  not  necessary  to  offense,  669. 

necessity  for,  667  to  670. 

on  Sunday,  indictment,  857. 
evidence,  895,  note  8. 

repairs  to  make,  669. 

servant  keeping  open,  675,  810. 

statute  forbidding  valid,  109. 

what  is  a  keeping  open,  669,  670. 
License  necessary  for  each  saloon,  55. 
Lighting,  117,  note  16,  221,  304. 
Limiting  number  of  saloons  in  a  city,  185,  398. 
Limits  in  city  where  they  can  be  located,  185. 

city  may  provide,  115. 

effect  of  local  option  upon,  164. 
Lists  of  employes  therein,  keeping,  223. 
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Saloon — Continued. 

Locking,  222,  669,  670. 

Minors,  permitting  to  ''enter  and  remain"  therein,  232,  472. 

visiting,  forbidding,  143. 
Music  in  forbidding,  224. 
Municipality   requiring  proprietor   to   be   absent   from  at  certain 

times,  779. 
Necessity  for  kelping  open,  667  to  670. 

none  for  place  where  located,  392. 
Negroes  for,  251. 
Number,  limiting,  250,  269. 
Obstructing  oflBcer's  entrance  to,  225. 
Open  during  prohibited  hours,  669,  670. 

evidence  of,  667  to  670. 
Opening  is  not  trafficking  in  liquors,  785. 
Other  business  connected  with  it,  252. 
Permitting  persons  to  enter,  674. 

minor  to  "enter  and  remain,"  232,  472. 
Police  visiting,  307. 

obstructing  entrance  to  it,  225. 
Pool  tables  in,  requiring  a  license  for  them,  265,  note  83. 
Power  to  exclude  drunken  person  from  prelnises,  236. 
Premises  of,  defined,  237. 

found  drunk  upon,  237. 

permitting  drunkenness  upon,  234. 
Prostitutes  visiting,  239. 
Befreshment  saloons,  sales  in,  771. 
Begulating,  115. 
Eemoval,  when  may,  217. 
Resident  part'  of  city,  locating  in,  270,  379. 
Restaurant  attached,  keeping  open,  668  to  670. 
Sale  in  saloon  too  near  another  saloon,  758. 
Sehoolhouse  too  near,  376,  377. 
Screens,  city  requiring,  305. 

forbidding  use  of,  216. 

variance  in  proof  as  to,  973. 
Screens  in  Saloons,  see. 
Selling  a  saloon  requires  no  license,  691. 
Separate  for  colored  and  white  people,  185. 
Servant  keeping  open,  675,  810. 
Signs  where  no  saloon  situated,  227. 

Stranger  found  on  premises  during  prohibited  hours,  673. 
Sunday,  opening  during,  667,  668. 
Thief,  permitting  to  visit,  241. 
Time  for  closing,  what  controls,  679. 
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Saloon — Continued. 
Tippling  House,  see. 
Travelers,  selling  to,  676  to  678. 
Unsuitable  building  for,  397. 
Visiting  at  prohibited  times,  116,  673. 
Wine  rooms,  keeping  in,  968. 
city  may  forbid,  300. 

Saloon  keeper — 

Defined,  55. 

Sample   room — ^ 

Defined,  60. 

Sclioollionie — 

Club  sales  too  near  to,  757. 

Distance  saloon  must  be  from,  how  measured,  376,  377. 
Indictment  for  selling  liquors  near  it,  910. 
Prohibiting  sales  near  it,  101,  104,  373,  555,  757. 

Screen*   in   aaloona — 

Forbidding,  216. 

Indictment  for  maintenance,  893. 

duplicity,  851. 
Legislature  may  prohibit,  115. 
Municipality  preventing,  280,  305. 
Power  to  require  removal,  141. 
Provisions  concerning,  141. 
Variance  in  proof  as  to,  973. 

Sealed   Tesaels — 

Sales  in  to  minors,  734. 

Seamen — 

Discharge  for  drunkenness,  1240. 

Seach   for   and   seizure   of   liquors — 

Acquittal,  restoration  of  liquors,  600. 

Adjoining  properties,  626,  627. 

Affidavit  for  search  warrant  made  on  belief,  602. 

to  complaint,  621. 
Arrest,  596. 

without  warrant,  643,  644. 
Bailee  in  possession  of  liquors,  637. 
Claims  to  property  making,  638. 
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Search   for  and   seizure   of  liquors — ContiTMed. 
Common  law  right  to  make,  622. 
Complaint,  611. 

affidavit  to,  621. 

common  resort,  allegations  as  'to,  617. 

liquors  describing,  619. 

place  where  liquors  are  kept,  615,  616,  618. 

statutory  form,  612. 

unlawful  intent,  averring,  620. 

videlicet,  use  of,  613. 

warrant  conflicting  with,  628,  629. 
Constitutionality  of  statute  as  to,  168,  596,  641,  note  61. 
Costs  in  proceedings,  641. 
Criminal  proceeding,  it  is  not,  606. 

Damages,  statutes  forbidding  recovery  of,  validity,  610. 
Description  of  place  to  be  searched,  601,  603. 

of  person  and  liquors,  615,  616. 
Destruction  of  liquors,  169 
Disposition  of  property  seized,  642. 
Due  process  of  law,  598. 

Dwelling  house,  searching,  603,  note  53,  617. 
Evidence  of  illegal  keeping  of  liquors,  635. 

illegality  must  be  shown,  640. 

prima  facie  case,  639. 

property  seized  used  as  evidence,  603. 
False  imprisonment,  liability  for,  632. 
Federal  and  State  jurisdictions,  conflict,  597. 
Fine  for  illegally  keeping  liquors,  640. 
Forfeiture  of  liquors,  169,  640. 
Illegality  of  warrant  no  defense  as  to  charge  for  unlawfully  keeping 

liquors,  646,  648. 
Indian  country,  seizure  of  liquors  in,  609. 
Interstate  commerce  shipments,  210. 
Iowa  statute,  606. 
Judgment  of  forfeiture,  641. 

review,  641. 
Jurisdiction  of  inferior  courts,  601. 

presumption  as  to,  601. 
Jury  trial  in  proceedings  of,  596. 
Justification  in  making  seizure,  603. 
Liquor  describing,  619. 
Maine  laws,  604. 

Ministerial  and  judicial  power  distinguished,  599. 
Municipality's  power  concerning,  605. 
Notice  of  proceedings,  600,  636. 

waiver,  636. 
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Search  for  and   seizure   of  liquors — Continued. 
"Occupier"  is  not  servant  of  owner,  603,  note  54. 
Onus  probandi,  039. 
Permit  to  sell  violating,  606 
Personal  luggage  searching,  603,  note  54. 
Place  to  be  searched,  describing,  Olii. 

variance  in  proof,  618. 
Power  to  search  without  warrant,  622. 
Probable  cause,  alleging,  611,  621. 
Reasonable  belief,  602. 
Replevin  of  liquors  seized,  607. 
Seizure  of  liquors,  power  to  make,  599. 
Service  of  warrant,  how  made,  630. 
Taking  liquor  from  officer  seizing  it,  608. 
Trespass,  when  committed,  643. 
Unlawful  intent,  necessary,  604,  620. 
Variance  between  complaint  and  warrant,  628,  620. 
Vehicle,  liquors  seized  in,  603,  note  53. 
Warehouseman,  having  possession  of  liquors,  637. 
Warrant,  arrest  without,  643,  644. 

description  of  liquors  in,  623. 

description  of  place  in,  624,  625. 

evidence,  warrant  used  as  such,  949,  OS.'J. 

protects  officers  seizing  liquors,  627. 

return  on  as  evidence,  634. 

seizure  without  warrant,  643. 
What  liquors  can  be  seized,  603. 

Second   offense — 

Evidence  of  former  offense,  949,  967. 

Indictment  must  allege  former  offense,  911. 

Judgment  as  to,  992. 

Municipality  imposing  heavier  penalties  because  of,  308,  309. 

Validity  of  statute  imposing,  173. 

Sentence — 

Form,  988. 

Separate  as  to  each  count,  989. 

Servant — 

Gambling  permitting  on  premises,  244. 
Master  and  Servant,  see. 

Sherman's    Prickly   Ash    Bitters — 

Intoxicating,  43,  note  40,  46,  note  44. 
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Signatnre — 

Contracts  of  Drunken  Person,  see. 

Signs- 
Use  of  on  saloons,  when  forbidden,  227. 

Slander — 

Charge  of  having  been  drunk,  1242. 

Soldier's  Home — 

Prohibiting  sales  near,  101. 

Soliciting   orders   for   liquors — 

Agent  soliciting,  823. 

Indictment  as  to,  902. 

In  local  option  territory,  557,  note  77,  559. 

Municipality  may  prohibit,  264,  note  61. 

Not  an  oflFense,  559,  699,  1016. 

Not  a.  sale  of  liquor,  699. 

Place  of  sale,  766. 

Prohibiting,  185,  206,  557,  559. 

Spirits- 
Ardent  spirits,  what  includes,  15,  note  73. 
Defined,  14. 
Intoxicating  Liquors,  see. 

Spiritnons  liquors — 

Intoxicating  Liquors,  see. 

Not  synonymous  with  intoxicating  liquors,  6. 

State — 

Dispensary,  see. 

Engaging  in  liquor  traffic,  121. 

Statute — 

Construction,  rules  concerning,  190,  191,  365. 

of  civil  damage  statute,  1032. 
Invalid  in  part,  189. 
Motive  for  passage  not  inquired  into,  91. 
Repeal,  effect,  976. 

by  city  charter,  302. 

by  implication,  302. 
Title,  when  sufficient,  187. 

wh^  insufficient,  188. 
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Statute  of  limitations- 
Bars  action  for  damages,  1059.  ' 
Bar  td  prosecution,  evidence  to  show,  050. 
Drunkard,  statute  runs  against,  1096. 
What  statutes  a  bar  to  prosecutions,  975. 

Stndemta — 

Sales  to  forbidding,  735. 

Snnday — 

Boarders,  supplying  liquors  during  Sunday,  787. 

Discriminating  in  purchasers  of  liquors,  281. 

Evidence  of  sales  on  Sunday,  933,  942. 

Guests,  sales  to,  783,  784. 

Housekeeper  forbidden  to  sell  liquors  during,  781. 

Indictment,  alleging  sale  on  Sunday,  875. 

for  keeping  saloon  open  during,  857. 

for  sale  during,  908. 
Keeping  saloon  closed  during,  power  of  city  over,  285,  259,  note  26. 
Laboring  on  Sunday,  sale  of  liquors  during,  790. 
Member  of  defendant's  family  selling  liquor  on  Sunday,  814,  259. 
Municipality  prohibiting  sale  on  Sunday,  185,  note  26. 
Opening  saloon  during,  667,  668. 
Ordinance  prohibiting  sales  on,  142. 
Permitting  owner  entering  his  own  saloon  during,  289. 
Partner  selling  on  Sunday,  813. 
Bailway  station,  sales  at  in  England,  678. 
Sales  of  liquor  on  Sunday,  prohibiting,  142,  781. 

bartender  making,  781. 

constitutionality  of  statute  forbidding,  142. 

facts  showing,  782. 

license  no  protection  for  making,  683. 
Secret  selling  of  liquors  on,  evidence  of,  557,  933. 
Time,  what  controls,  679. 
Trafficking  in  liquors  on  Sunday,  785. 
Travelers,  selling  to  on  Sunday,  670  to  678. 
Treating  a  friend  on  Sunday,  696  to  698,  78.  . 

Surgeon — 

Drunk  when  operating,  1192. 

Streets — 

Defined,  47,  note  46. 

Street   spirits   of  nitre — 

Not  spirituous  liquors,  15,  note  73. 
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Tavern — 

License  for,  3a6. 

TaTern   keeper — 

Defined,  59. 

Taxes — 

Assessment  as  evidence  of  ownership,  949. 

Classifying,  134. 

Club,  when  must  pay  tax,  796. 

Fees  and  Taxes,  see. 

Interstate  commerce,  taxing,  205. 

Levy,  when  proof  of  must  be  made,  973. 

License  is  not  a  tax,  321. 

distinguished  from  a  tax,  322. 
Municipality  fixing  amount,  282,  283. 
Special  legislation,  when,   166. 
Uniform  must  be,  134,  135. 
Validity  of  statute  assessing,  133,  134. 

Telepbone — 

Use  of  in  ordering  liquors  for  prohibition  territory,  557,  559,  766. 

Territories — 

Local  option  may  adopt,  161. 

Tonic — 

Bitters,  see. 

When  intoxicating,  45,  note  43,  46,  note  44. 

Toira — 

Municipality,  see. 

Tbanksgiving   Day — 

Holidays,  see. 

Sales  during  prohibiting,  115. 

Theaters — 

Sales  at,  prohibiting,  774 

Thief- 
Harboring  on  saloon  premises,  241. 
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"Tied   house"— 

Contract  to  purchase  beer  of  landlord,  1026. 

Time — 

Indictment  must  allege  date  of  offense,  867. 
What  time  governs,  679. 

Tippling   house — 

Defined,  57. 

Early  English  statutes,  656. 

Evidence  of  sales  in  dwelling  house,  669. 

Indictment,  keeping  tippling  house  unlawfully,  896. 

use  of  term  "tippling  house''  in,  849. 
Offense  of  keeping,  663. 
United  States  license  to  show,  972. 

Trade   mark — 

Registering  whisky  brand,  1243. 

Transfer   of  license — 

Administrator  continuing  business  of  licensee,  422,  482. 
Assignee  not  a  party  to  proceedings  to  revoke  license,  447. 
Assignment  not  a  transfer,  421. 

revocation  of  license  after  assignment  made,  443. 
Bankruptcy  of  licensee,  361,  423,  1028,  1241. 
Bond,  licensee  liable  on  for  acts  of  assignee,  474. 
Compliance  with  statute  to  secure,  420,  note  27. 
Death  of  licensee,  422. 
English  statutes  permit,  426,  427. 
License,  see. 

Mortgaging  license,  424. 
Not  transferable,  license  is  not,  419. 
Other  premises,  transfer  of  license  to,  425  to  427. 
Petition  for  transfer,  420. 
Permitted  under  English  statutes,  426,  427. 
Permitting  other  persons  to  operate  under  license,  419,  note  23,. 
Eeceiver  securing  transfer,  423. 
Revocation  of  license  after  transfer,  420. 
Sale  of  liquor  before  transfer  completed,  420. 
Sale  of  licensed  premises,  1028. 
Statutes  permitting,  420,  426,  427. 

Transportation    of   liquors — 

City  may  regulate,  306. 
Indictment  for,  890. 
Interstate  Commerce,  see. 
When  illegal,  249. 
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Travelers — 

Sales  to  permitted,  676  to  678. 
Sunday,  see. 

Treating — 

Minor,  727. 

On  Sunday,  no  oflfense,  696  to  698. 

Trial- 
Abatement  and  injunction,  590. 
Attorney  drunk  during  trial,  1233. 
Defendant  drunk  during  trial,  1234. 
Election  as  to  offenses,  981. 
Invocation  of  license,  4S2. 
Witness  at  trial  intoxicated,  1235. 


u 

United   States — 

License  from  may  also  require,  284,  285. 
effect,  286. 
how  proven,  972. 

no  defense  to  State  prosecution,  345. 
probative  effect  as  evidence,  972. 

United   States   Dispensary — 

Judicial  notice  of  definitions  in,  72. 


V 

Variance — 

Agent's  sales,  819. 

Evidence,  see. 

In  civil  damage  suits,  1062. 

Joint  offense,  965. 

Proof,  964. 

Screens  outside  of  windows  no  variance,  973. 

Sunday  sale  and  sale  to  be  drunk  on  premises,  780,  note  11. 

Verdicts- 
Form,  987. 

Vested   rigbt — 

Constitutionality  of  Statute,  see. 
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Warrant — 

Arrest  without,  643,  644. 

Conflicting  with  complaint  in  search  and  seizure  cases,  628,  629. 

Keturn  on  search  warrant  as  evidence,  633,  634. 

Search  warrant,  how  served,  630. 

Seizure  of  liquors  without,  643,  644. 

Sufficiency  for  search  and  seizure  purposes,  622a  to  626. 

for  searching  adjoining  property,  626. 

several  places  searching,  627. 

WUsky— 

Classed  as  an  intoxicating  liquor,  5. 
Defined  by  President  Taft,  842,  note  37. 
How  manufactured,  27. 
Indictment  describing,  871. 
Intoxicating,  27. 

Judicial  notice  of  qualities,  27,  743. 
Pure  Food  and  Drugs  Act,  see. 
Spirituous  liquor,  it  is,  15,  note  73. 

Wbisky   cocktail — 

Intoxicating,  28. 

IXTkolesaler — 

Defined,  68,  362. 
License  must  have,  362. 

retailing  under,  35Sa,  362. 
Betailing,  cannot,  355a.,  362. 
Unlicensed  dealer  cannot  purchase  from,  1013. 
Who  are,  68,  362. 


Wife- 
Civil  Damages,  see. 
Evidence  of  sales  by,  933. 

Illegal  sale  of  husband's  liquors  making,  815  to  817. 
Keeping  place  for  sale  of  liquors,  654,  note  22. 
Liability  for  illegal  sale,  817. 

of  husband  where  she  keeps  liquor  for  illegal  sale,  650. 
jointly  liable  with  husband,  when,  818. 
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WiU— 

Avoiding  because  of  intoxication  of  testator,  1161. 

Burden  of  proof  to  show  intoxication,  1168. 

Deed,  voluntary,  making  when  drunk,  1165. 

Degree  of  intoxication  to  avoid  will,  1161. 

Delirium  tremens,  1165. 

Drunkenness  avoids  will,  when,  1163  to  1165. 

Gift  when  drunk*  1171. 

Habits  of  intoxication,  1162. 

Habitual  drunkard's,  1162. 

Handwriting  as  evidence  of  incapacity  to  make  will,  1165. 

Inquest  for  drunkenness,  effect  on  capacity  to  execute  a  will,  1169. 

Presumptions  concerning  execution,  1168. 

Proof  of  drunkenness,  1176. 

Ratification,  cannot  be  done,  1170. 

SufEciency  of  evidence  to  set  aside  because  of  intoxication,  1164. 

Time  of  intoxication  to  overthrow,  1161. 

under  Investigation,  1167. 
Undue  influence,  1166. 
Undue  influence  and  delirium  tremens,  1163,  1164. 

Wilson  Iiair — 

Constitutionality  of  Statute,  see. 

Construed,  200. 

Effect  upon  dispensary  law  of  South  Carolina,  122. 

upon  act  of  1906,  1244,  note  89. 

upon  State  laws,  202. 
Ordinance,  when  not  in  conflict  with,  271. 

Wine- 
Amount  of  alcohol  in,  1. 
Blackberry  wine  intoxicating,  22. 
Burden  to  show  wine  sold  was  native  wine,  924. 
Champagne  intoxicating,  23. 
Defined,  17,  568. 

Domestic  wine,  selling  in  barroom,  777,  924. 
Intoxicating,  5,  17,  18,  570. 

when  question  for  jury,  20. 
Judicial  notice  taken  of  intoxicating  quality,"  5,  74. 
Malt  liquor,  it  is  not,  26. 
Native  wine,  selling  without  a  license,  363. 
Port  wine  defined,  20. 
Pure  Food  and  Drugs  Act,  see. 
Sherry  wine,  24. 
Spirituous  liquor,  wine  is,  19. 

distinguished  from,  25. 
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IVine   rooms — 

Females,  prohibiting  visiting,  143,  238,  239. 
Saloon,  see. 

Minors  may  be  forbidden  visiting,  143. 
Municipality  forbidding  use  of,  300. 
Prostitutes  visiting,  239,  300. 

Witnesses — 

Competency,  919. 
Detectives,  see. 
Evidence,  see. 
Intoxicated,  1235. 
Spies  and  informers,  920. 

Wood   alcohol— 

Not  an  intoxicating  liquor,  40,  note  34. 

Women — 

Females,  see. 
Prostitutes,  see. 
Saloons,  see. 
Wine  Kooms,  see. 


Tear — 

Calendar,  license  for,  347. 
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